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n OPUCNPYAEHLIUA: AKTYAJIbHBIE BOMPOCHI TEOPUA U NPAKTWKHI

YIIK 34.06

NOJIXO1b! K NOHMMAHMIO HOPUIMYECKO
TEXHVIKY B COBETCKUAV M POCCHICKMI
MEPYOLIb

YAHOB bOPWC MABJIOBUY

MarucTpaHT
®rb0Y BO «CapatoBckas rocyaapCTBeHHas lopuanyeckas akagemus»

HayuHb1ii pykogodumens: Kynanoe Bukmop JlaspeHmbeguy
K.l0.H., npogheccop
®Ir60Y BO «Capamosckas 2ocy0apcmeeHHas topuduyeckas akademusi»

AHHoTaums: B HacToslLee BpeMs NpoaomKaeTca HayyHas paboTa no 13y4YeHnto TEOPETUYECKMX U NpaKTUYe-
CKMX OCHOB tOpPUAMYECKON TEXHMKW. [laHHbI NpaBoBOM (heHOMEH CYLLECTBYET LOBOMbHO NPOLOIKUTENBHOE
BPEMS U NOAXO0AbI K MOHUMAHWIO FOPUANYECKON TEXHWUKM OTEYECTBEHHbIX YYEHBIX CO BPEMEHEM npeTepnesani
n3meHeHus. Hanbonbluee pasBuTe JaHHOW TeMbl MPULLNOCL HA COBETCKUM M MOCTCOBETCKMM nepuodbl. B
cTaTbe 0603peBatoTCA pasniyHble NOAX0Ab! K MOHUMAHWIO HOPUANYECKOA TEXHWKM B Ha3BaHHbIE 3Tambl passy-
TUSi OTEYECTBEHHOW NPaBOBO CUCTEMBI.

KnioyeBble cnoBa: topucnpyaeHuusi, Teopusi npaea, NpPaBOBOE PErynnpoBaHWe, NPaBOMPUMEHUTENbHBIE
TEXHOMOTMK, IOpUANYECKast TEXHUKA, OPUAMYECKast TEXHONOTUS, OPUAMKO-TEXHUYECKIE NPaBuMNa.

APPROACHES TO UNDERSTANDING LEGAL TECHNOLOGY IN THE SOVIET AND RUSSIAN PERIODS
Chanov Boris Pavlovich
Scientific adviser: Kulapov Viktor Lavrentyevich

Abstract: Scientific work is currently underway to study the theoretical and practical foundations of legal tech-
nology. This legal phenomenon has existed for quite a long time and approaches to understanding the legal
technique of Russian scientists have undergone changes over time. The greatest development of this topic
occurred in the Soviet and post-Soviet periods. The article reviews various approaches to understanding legal
technology at the mentioned stages of the development of the domestic legal system.

Keywords: jurisprudence, theory of law, legal regulation, law enforcement technologies, legal technology, le-
gal technic.

Takoi (heHOMEH Kak «lopuandeckasi TexHuka» SIBMSeTCS pesynbTaToM NMpOLOMKUTENbHOTO PasBUTMS
HopM npaBa B oblectBe. Mo Mepe pa3BuTWS NpaBa B LIENIOM, NONYYeHWUsi COOTBETCTBYIOLLETO OMbiTa, B
MepByK oyepesb 3aKOHOAATENbHOrO, CTanu CKNaAblBaThCsl ONpeAeneHHble npaBuna npy HanucaHun [oKY-
MEHTOB NMPaBOBOro xapaktepa. C pocTom o6bema 1 CrIOXXHOCTI HOPMaTUBHbIX aKTOB, NOTPEBHOCTbL B NpaBy-
nax, MeTtogax u cnocobax (popMUpOBaHNS 1 HaNUCaHUS 3aKOHOB NULLb YCKUnMBanack. Moserexre puanye-
CKOW TEXHUKW, KaK CUCTEMHOTO SIBMEHMSI, CTano PesyrnbTaToM HasBaHHOrO npouecca. He cMoTps Ha Jomruii
UCTOPUYECKWA 3Tan pasBuTUS, B Hay4YHOM COOBLLECTBE MPOOSIKAIOTCA AMCKYCCM MO BOMPOCY npeameTa
OPUAMYECKOI TEXHUKM U €€ OnpeaeneHus.
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B uctopun Poccu MOXHO OTMETUTL Havasio CTaHOBMEHWS NPaBWi U METOLOB HOPUANYECKON TEXHUKN
eule B XV — XVI Bekax B nepnop n3ganus CynebHnkos, B KOTOPbIX NPOCAEXMBAETCS MPUMEHEHUE OTAENbHbIX
NPUEMOB 1 CMOCOBOB OPUANYECKON TEXHUKU. B CTPYKTYpe yKasaHHbIX AOKYMEHTOB UMEKOTCS rMaBbl, Npeam-
Bynbl, a TaKkKe dneMeHTapHO CHOPMYNMPOBAHHbIE KPUAMYECKME TEPMUHBI («NMXOE AeNnoy, «uctely). B 1o
e BPeMs U3NOXEHMEe NPaBOBbIX HOPM XapaKTepu3oBanocb CBoen BECCUCTEMHOCTbIO, OTCYTCTBMEM pasrpa-
HWYEHUS HOPM NpaBa B 3aBWCUMOCTU OT NpeaMeTa 1 MeTofa NpaBoBOro PErynupoBaHus, CoOeTaHneM HOpM
npaBa W3 pPasnuyHbIX OTpacren, a TaKkke U3NULWHENR X KadyanbHOCTbI. TakuM 0Bpa3oM, B AaHHbIA nepuos
BPEMEHM topuanyeckas TEXHUKa Haxoamnach eLle B «3a4aTO4HOM» COCTOSHUM.

B pesynbTate AnuTeNbHOMO pa3sUTUS M CTaHOBMEHUS, K XX BeKy B Mepuos COBETCKOrO rocyaapcTaa,
lopuanyeckas TexHuka obpena onpefeneHHyl CUcTemy, OBWMPHBIA UHCTPYMEHTAPWA, MOBBICMNOCH YUCIIO
Hay4HbIX UCCrefoBaHWA AaHHOro heHoMeHa. B coBpeMeHHON Poccun u3yydeHne u pa3sutie Hopuanveckon
TEXHWKW MOSTYYUIIo CBOE HOBOE MPOAOSKEHWe, OAHAKO NOAXOMb! K MOHUMAID HOPUANYECKOA TEXHUKM B COBET-
CKMI 1 POCCUICKWIA Nepuogbl UMEKT 3HAYUTENbHbIE OTIINYKS.

Hauvano XX B. ans Poccuun xapakTepn3oBanoch MaclUTabHbIMU U KapauHanbHbIMKU U3MEHEHUSIMU BCEX
cdhep Xn3HKM poccuickoro obLuecTsa. npaBoBas CUCTEMA TaKkKe MpeTepnenia 3HauuTenbHble npeobpasosa-
HWS. WccnenoBaHus OPUONYECKON TEXHUKM U COOTBETCTBYIOLME KOHLENUMU HA JAaHHOM 3Tane UMenu mMano
obLero ¢ uccnefoBaHMAMM 1 NO3ULMSMIA JOPEBOSTIOLMOHHOMO BPEMEHN W 3apyBeXHbIX Y4eHbIX-NPaBoOBEAOB.
0COBEHHOCTBIO MOAX04a K U3YYEHMIO KOPUOMYECKOM TEXHUKM B TO BpeMsi CTaHOBUTCS ee 0bobueHure ¢ npo-
LLecCoOM HOPMOTBOPYECKOM AeATENbHOCTU. Ha HavyanbHOM 3Tane CTaHOBIIEHUS COBETCKOrO MOAX0Aa K MOHU-
MaHW0 OPUANYECKON TEXHWKM, COBETCKME YYeHbIE B CBOMX paboTax OTpaXarni UMEHHO TEXHWKY 3aKOHOTBOP-
yeckyto, Hanpumep M. Bunasep, M. I'popsuHckuin, W. Ennsapos, U. MNepeTtepckuin. Takke oTaensHo paccMat-
puBancs BOMpoC «s3blka 3akoHa» TakuMm yyeHbiMu kak A. JlyHavapckuia, u A. Nlantes, M. Mpumepamu pabor,
NOCBSALLEHHOWN HOPMOTBOPYECKON OPUANYECKON TEXHUKE, ABNSIETCH «3akoHoaaTeNnbHas TexHuka» A. BuHase-
pa [1, c. 3-11], a Takke ctatbm M.M. 'poa3nHCKOro «3akoHogaTenbHas TeXHMKA U YronoBHbIA KOOEKe» [2, C.
594-597] v W. UbinbipeBa «TexHuKka npasa 1 HOBbIY 3Ttog Teopumn Hpaeay (1928 rog) [3, c. 2-3]. He cMoTps Ha
OCHOBATENbHbIE N3MEHEHNS B TEOPUM NpaBa 1 rocyaapcTsa B 1920-e rogpl, aHanu3 Ha3BaHHbIX Bbllle paboT
NO3BONSIET CKa3aTb. YTO B HUX B OMPeeNIEHHON CTENEHN UMEIOTCH HEKOTOPbIE MAEW ELLe AOPEBONOLMOHHbBIX
nccnenoBaHwid B cchepe puanyeckon TeXHUKIL. Takke paboTbl Ha paHHEM COBETCKOM 3Tane XxapakTepu3oBa-
INICb JOBOJIBHO LUMPOKMM NOAXOAO0M K M3y4aeMOMy SIBMIEHMIO.

tOpuanyeckast TexHUKa OTOXAECTBAANACL C AOrMaTUYeCKUM topuandeckum metogom (J1. YeneHckun).
M./. Ctyyka gonyckan BO3MOXHOCTb Nepexoaa, «nepenueay npaea B TEXHUKY. «ECnn npocneaunTb passutie
3aKOHa Mo dTanam, — nucan OH, — TO Mbl YBUAMM, YTO 3aKOH HE BCEraa COLepXuT B cebe npaBo B Y3KOM
CMbICIIE CFI0Ba, YTO B HErO BXOAWUT Macca Y1CTO TEXHUYECKWX NPpaBuI, YTO MO XOZy Pa3BUTUS Aaxe camo npa-
BO (B CaMOM Y3KOM CMbICIE) NPEBPALLAETCS UK NEPEXOAMT B MPOCTYIO (XOTS M BECbMA CMOXHY0) TEXHMKY.
TyT chopMmyrna «nNpaBo ¥ TEXHMKA — NPOCTO TEXHMKA», NPeACcTaBNSeT cOB0N JOBOMBHO SAPKO BbIPaXKEHHbIE 3Ta-
nbi» [4]. Ecnm roBopuTth 0 Hay4HbIX paboTtax, u3aanHbix nocne 40-x rogos XX Beka, TO CTOUT OTMETUTb YCu-
NIeHNe BNWSIHUE WMOEONOrM Ha NpaBOBblE MCCNEAoBaHus. 104 BNMSIHUEM WAEONOrMM, B MEPBYI OYepeab,
noapasyMeBaeTCs BHEAPEHWE «KMACCOBOM Maeu» Ucxoas 13 obLmx noaxoaoB K NOHUMAHME rocygapcTea u
npaea. KOTOPble CMOXWMNCL HA TOT MOMEHT. Pa3BuTWE WCCNeaoBaHMA B AaHHOM HanpasrneHun bbino fo-
BOJIbHO 3aKOHOMEPHbIM MPOLECCOM, MOCKOSbKY WHOE NPefCcTaBNeHNe O KPUANMYECKON TEXHUKE, KaK O YacTu
NpaBON CUCTEMbI, HE CO3LAET COrMacoBaHHOCTb 6onee 0BLMX M YACTHLIX dNEMEHTOB CUCTEMbI. B AaHHOe
BpeMs NPOAOMKaeT NPenMyLLECTBEHHO COXPaHATL NOAXO4 K MOHUMAt0 KOPUANYECKON TEXHUKN TOMbKO B paMm-
Kax 3aKOHOTBOPYECTBa.

HecmoTps Ha ycuneHHoe BIUsIHWE O(MLMAnbHON AOKTPUHBI, OTAENbHBLIE YYEHbIE CTapanuch pacllu-
PUTb MPUHATBLIA NOAXOA K NOHUMAHWIO HOPUANYECKON TEXHWKN UCKMIOYUTENBHO Yepe3 NpuaMy 3aKOHOTBOPYE-
ctBa. BosBpalyasch k uctokam hoOpMMPOBaHUS OPUANYECKON TEXHUKM, PACLUMPEHHOE MOHMMAHWE AaHHOTO
theHomeHa npegnaranu C.C. Anekcees, M.W/. Koeanes, O.A. KpacasunkoB u gpyrue. [5, 6, 7, 8]. MNpu atom
CTOUT OTMETUTb, YTO NPSMOE pasrpaHUYeHe Mexay COBCTBEHHO OPUANYECKON TEXHUKOM W TEXHWUKOW 3aKOHO-
TBOpYEcKor npoBoaaT Tonbko C.C. Anekcees n O.A. KpacaBunkos. B 10 xe Bpems, ecriv rooputb 0 paboTax
aBTOPOB MPWBEAEHHbIX BbILIE UMM XE MHbIX McCnegoBaHusx Gornee no3gHEro COBETCKOTO Nepuoga, TO X
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00beamnHsET aKUEHT Ha UCCNEA0BaHUM UMEHHO AMMMPUYECKUX BOMPOCOB 3aKOHOTBOPYECTBA.

B cosetckoit topuamnyeckoit nutepatype Obina npogenaHa 3HaunTenbHas pabota no yCTaHOBNEHWIO
MOHATUS KOPUANYECKON TEXHUKI. B NpeacTaBneHHbIX Bbiwe W Apyrux paboTax, He CMOTpS Ha 06LLyt0 KOHLen-
LM0 U JOKTPUHY, B KOTOPOM POXOANMUCh UCCeLOBaHNS B U3y4aeMom Chepe, COBETCKUMM YYEHbIMU CHOPMY-
fIMPOBAHO AO0BOSILHO MHOTO PasHbIX MHEHUIA, KOTOPbIE UMEKT 3aMETHOE BIIUSHWE U B HACTOSILLEE BPEMS.
Hanpumep, UMeHHO B coBeTCkUi nepuog Obi chopmMynmpoBaH noaxosd K NOHUMaHMUIO KPUANYECKON TEXHUKM
kak npocTo Habop «cpeacts»[9, . 47]. laxe nocne Toro, kak B iuTepatype bbinm chopmMynmnpoBaHsl passep-
HYTble MONOXEHUS O CPEACTBAX M NpUeMax TEXHUKK (ee cyBecTaHLmm), OTAenNbHble aBTOPbI NO-NpexHemy 6e3
Kakon-nnbo JOMNONHWUTENbHON apryMeHTaLUuUy OrpaHNumMBatoT OPUONYECKYIO TEXHUKY «MpaBunaMu u npuema-
MW», He chopmynmupys ee kak cuctemy [10, c. 10].

KoHey XX B. Takke CTan nepesioMHbIM B poccuinckoin nctopun. ObpasoBaHne NpUHLMNMANs5HO HOBOMO
rocyfapctaa Takke NOBMEKNO 3HAYNTESNbHbIE U3MEHEHNS B MOAXOAAX K NOHUMAHWIO OPUANYECKON TEXHUKK. B
HacToslLLee BpeMsi Cpeam YYEeHbIX U MPaKTUKOB HET €AMHOTO MOHUMaHUS TepMUHA opuandeckas TexHuka. Og-
HaKo, eCrfn U3y4nTb OCHOBHble PabOTbl POCCUMCKMX YYeHbIX, TO MOXHO CGOPMynMpoBaTb ONpeaeneHHbIe
HanpaBneH1s MbICIN B U3y4aemoi cdhepe.

Ecnu roBoputb 0 NpeaMeTe PUANYECKON TEXHWKW, TO MOXHO BbIAENUTL ABa OCHOBHbIX NOAX0AA K ero
NoHMMaHW0. B nepeom criyyae bonee y3kuit, a BTOPOiA, COOTBETCTBEHHO, AaTe ONpeAeneHne npeameTa He-
CKOMbKO LLMpe.

Ecnu roBoputb 0 60nee y3koM Noaxoae, TO CTOUT YNOMSIHYTb, Kak ObIfo ONMCaHo BblILLe, BIUSHIUE CO-
BETCKOW 1AEN O TOM YTO KPUAMYECKAs TEXHMKA — 3TO Habop CpeacTB 1 NPUEMOB, UMeNa MECTO W B MOCTCO-
BeTckuit nepuod. Hanpumep, A. ®. YepoaHueB CUMTaET, YTO topuanyeckast TEXHWKAa — 3TO COBOKYMHOCTb
np1emoB, Npaeun, cnocoboB NOArOTOBKM, COCTABMEHMS 1 OCHOPMIEHUS OPUANYECKUX JOKYMEHTOB, UX CUCTE-
MaTu3aumu u yyeta [11, . 394].

ObpaLuasice ko BTOpoMy, Bonee WMPOKOMY MOHUMAHWMIO, MOXHO CKas3aTb. YTO topuUanNyecKkas TEXHWKA B
pamKax Takoro noaxoda sBnsetcs bonee WWPOKUM SBIEHWMEM MPABOBON CUCTEMbI 1 HE OrPaHNYMBAETCS HanW-
CaHWEM Kopuanyeckux AokymeHToB. CornacHo AaHHOMY Noaxody, camut KopUaNYECKUE JOKYMEHTbI SBMSIOTCS Ma-
TEpPUasbHbIM BbIPAXEHWEM 1 Pe3ynbTaToM CrieLmanbHon AesTenbHOCTH, KoTopas TpeByeT yMeHuid MpUMeHeHs
crneumanbHbIMU KPUONYECKUX CPELCTB, MPUEMOB, HaBbIKOB. KOTOPbIE OOBbEANHATCS B LUMPOKYHO W CTPYKTYPUPO-
BaHHYI0 cucTeMy. Ecnu topuamnyeckas AesTenbHOCTb CBOANUTCA UCKMIOYMTESNBHO K CBOUM MaTepuasibHbIM pesyrib-
TataM — JOKyMEHTaM, TO B MOHATUN KPUONYECKON TEXHWUKA HEM3OEXHO HaumHaloT npeobnadatb opmanbHble
acneKTbl, OHa CTAHOBMTCS TEXHWKOW OGhOPMIIEHNS PE3yrbTaToB HPUANYECKON AEATENBHOCTY.

Ecrv B coBeTCkuil Nepuog, y4eHbIMW NoLpasymMeBanoch NpUMEHEHUE pUaNYECKON TEXHUKU NpenMy-
LLLECTBEHHO B Cpepe HOPMOTBOPYECKON AEATENBHOCTU, TO B POCCUUCKMIA NEPUOA AaHHbIN NOAXOL paclump -
eTCs. B TOM YnCre UMENM MECTO pPasfnnumsg BO MHEHUSX aBTOPOB OTHOCUTENBHO Cpepbl MPUMEHEHNS LOPTEX-
Hukn. Tak, B. K. babaeB onpegensieT opuanveckyto TEXHUKY Kak COBOKYMHOCTb CPEACTB U MPMEMOB MOCTPOE-
HWS NpaBoBbIX HOPM [12, ¢. 385], 4TO cornacyeTcs ¢ COBETCKUM NOAXOAOM B paMKax TEXHWKM 3aKOHOTBOpYe-
ctea. OgHako 6onee LUMPOKOE MPUMEHEHME OPUANYECKON TEXHUKM JonyckaeT B. ®. KanuHa, roBops 0 ToMm,
4TO HOpUAMYECKas TEXHWKA eCTb «Crnocobbl co3haHns (MPOM3BOACTBA), a TakkKe peanusaumu npasay [13, c.
326]. MocneoHuit nogxoa npeactaBnsetcs bonee cnpaBeaMBbLIM B YCNOBUSX CErOAHALLHEN OECTBUTENbHO-
CTW, Befb COBEpPLUEHHO O4EBMAHO, YTO MOMMMO MPaBOTBOPYECTBA €CTb U Apyrie cepbl, KoTopble TpebyioT
OT topuCTa cneupanbHbIX IOPUANYECKUX 3HAHWIA, NPUEMOB, NPaBWU U HaBbIkOB. Ha COBPEMEHHOM 3Tarne MHO-
re aBTOpbI, NpM3HaBas 0cobylo porb NPaBOTBOPYECKON TEXHWKW, HApSZY C HEW BbIAENAT TEXHUKY NpaBo-
NPUMEHEHNS, TEXHWKY TOINKOBaHUS U NPaBOpeanm3aLOHHYI0 IOPUANYECKYHO TEXHUKY.

Takum 0Bpa3om, MOXHO cAenaTh BbIBOA, YTO NOAXOAbI K MOHUMAHMIO Takoro (peHOMEHa Kak topuanye-
CKasi TEXHMKA B COBETCKUN U POCCUWCKWIA NEPUOAbI UMEIOT CYLLECTBEHHbIE OTINYNS. TeM HEe MEHee, OCHOB-
Hbl€ Uen 1 KOHLenLUuK, 3anokeHHbIe B NOCMEBOEHHbI Nepuog ctanu (yHAaMEHTOM AN Pa3BUTUS NOHUMa-
HWS FOPUANYECKON TEXHUKN B UCTOPUM HOBOW POCCUIACKON NPaBOBON CUCTEMbI. KpoMe TOro, CTOUT OTMETUTb,
4TO KaK W B COBETCKOW, Tak M B POCCUICKOW MPaBOBOW CUCTEME TaK M He CROXWIOCh eayHOro nogxoga K
OnpegeneHnio TEpMIHA «IOpUaNYECKast TEXHUKA», YTO OTKPbIBAET BO3MOXHOCTb NS JanbHEMLLEro nccneso-
BaHUs AaHHOW nNpobnematukm.
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KOHCTUTYLIMOHHBIE MEXAHWU3Mb )
[IPOANIEHWA MPE3NAEHTCKMX MOMHOMOUNK
HA OCTCOBETCKOM NPOCTPAHCTBE

[YPBAHOBA MAPAN 3AYPOBHA

CTYAEHT 2 Kypca (hakynbTeTa 9KOHOMMUKM, FOCYAaPCTBEHHOO YNpaBneHus v npasa
3anagHbin punuan PAHXulC

Hay4Hbi1l pykosodumens: OpbikeHko mumpuil Bopucosuy
kaHOuOam ropuduyeckux Hayk, doueHm, doueHm Kaghedps! ropucnpyOeHyuuU
3anadHozo ¢punuana PAHXul C

AHHoTauus. B cTaTbe paccmaTpuBatoTCs KOHCTUTYLIMOHHBIE MEXaHWU3Mbl MPOANEHUS NPE3NAEHTCKUX MOMHO-
Moumn B Poccum, benapycy u KasaxctaHe. AHanu3npyroTcs onpaBku K KOHCTUTYLUMSM, BKITKOYast 06HyneHne
CPOKOB, OTCPOYKY BBELEHWS OrpaHUYeHuiA 1 0CoBbI MPaBOBOI CTATyC NEPBOro Npe3naeHTa. BbisBneHsl Tpu
TNa NpaBOBbIX MEXaHW3MOB: 0BHyNEHWEe NPOLLNbIX CPOKOB (Poccus), 0TCPOYKa BBEAEHNS HOBbIX OrpaHuye-
Hui (Benapyck) 1 oTMeHa 0cob0ro CTaTyca aKC-Npe3naeHTa ¢ BBEAEHEM OLHOKPaTHOro cpoka (Kasaxcra).
KntoueBble cnoBa: KOHCTUTYLMS, MPE3NAEHT, CPOK NOTHOMOYMIA, 0BHYNEeHMe, NOCTCOBETCKOE MPOCTPAHCTBO.

CONSTITUTIONAL MECHANISMS FOR EXTENDING PRESIDENTIAL TERMS IN THE POST-SOVIET
SPACE

Gurbanova Maral Zaurovna,
Dryzhenko Dmitry Borisovich

Abstract. The article examines the constitutional mechanisms for extending presidential terms in Russia, Bel-
arus and Kazakhstan. Constitutional amendments are analyzed, including the resetting of terms, the post-
ponement of restrictions and the special legal status of the first president. Three types of legal mechanisms
have been identified: the resetting of previous terms (Russia), the postponement of the introduction of new
restrictions (Belarus), and the abolition of the special status of the former president with the introduction of a
single term (Kazakhstan).

Keywords: constitution, president, term of office, resetting, post-Soviet space.

KOHCTUTYLIMOHHbIE MEXaHWU3Mbl NPOANEHUS NPE3NAEHTCKUX NOMHOMOYMA — OfHA W3 KITOYEBbIX TEM B
NccnefoBaHNAX rocyaapCTBEHHOTO PasBUTUS Ha MOCTCOBETCKOM NpocTpaHcTBe. Mpaktuka Poccun, Benapycu
n KasaxctaHa nokasbiBaeT, YTO KOHCTUTYLMOHHbIE OrpaHUYeHns CPOKOB MPaBIIEHNS HE SBMAKTCA HENPeOoao-
NIUMbIM NPENSTCTBUEM NS NPOATIEHNS NPE3UAEHTCKUX NOHOMOYMIA LeNCTBYIOLLEro rMaBbl rocyaapcTaa npyu
YCNOBWW KOHTPOMNS Haj 3akoHOAaTeNbHbIM MPOLeCcCOM Mnu npouenypon pedepenayma. B gaHHoOW cTaTbe
aHanuaupyTCs TpU NoAxoda K KOHCTUTYLIMOHHOMY MPOAMEHUIO NPE3UOEHTCKMX MOMHOMOYMIA, CHOpMUPO-
BaBLLUKecs B Poccuu, benapycu n KasaxcraHe.

B Poccuiickon ®egepaunm B 2008 rogy Cpok NPe3nAEHTCKIUX NONTHOMOYMI ObiN YBENUYEH C YEThIPEX Ao
wectu net [2]. Maccosble nameHeHus npomsownu B 2020 rogy. LleHTpanbHbIM 3neMeHToM ped)opMbl CTasno
TaK HasblBaeMoe «0OHyNeHe» NPe3NAEHTCKNX CPOKOB: B YacTb 3 cTaTbh 81 KoHCTUTYLMKM Gbino BBEAEHO MO-
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NoXeHWe, (hakTUYecKn UCKIoYatoLLee npedblayLne CPOKM AeNCTBYIOLEro Ha MOMEHT BCTYNIEHNS NONPaBOK
B CWy Npe3ngeHTa M3 NofcyeTa, YTo No3BoNnIo emy bannotuposatbes ewje Ha aga cpoka [1]. Kak oTmeya-
eTCAa B NUTEpaType, AaHHasn HOBeNNa npeacTaBnseT cob0m KOHCTUTYLMOHHYIO MONPaBKy, YCTaHaBMMBAIOLLYHO
0CcobbIN NOPSAOK MPUMEHEHUS OrpaHNYEHUS MO YUCAY CPOKOB K ML, HAXOAMBLLEMYCS B JOSDKHOCTM Npesu-
[eHTa Ha MOMEHT ee NpuHATUA [8]. Kak oTMeyanock B Ny6AnYHbIX KOMMEHTapUaX NpeacTaBuTenen Bnactu, B
nepuogb! rnobanbHoi HecTabunbHOCTY NPOASIEHNE NPEe3UOEHTCKUX NOTHOMOYNIA UCNoNb3yeTcs AN noaaep-
aHus ctabunbHocTm [10]. Mpu aToM B 0bLiEM nopsake No-nNpexHeMy OenCcTByeT orpaHnyeHne — He Gonee
ABYX CPOKOB. [LONOMHUTENBHO ObIN YCUNEHbI rapaHTUM 4115 KC-Npe3naeHTa, KOTOpbIA NonyYaeT craTyc no-
XM3HEHHOrO ceHaTopa, 4neHcTBo B CoBeTe deaepaLyu v NOSHY0 HEMPUKOCHOBEHHOCTD [3].

Pecnybnuka benapycb npeacrasnseT coboit Hanbonee nokasaTesbHbIA NPUMEP MHOTOKPaTHOM U rmb-
KOW CMEHbI KOHCTUTYLMOHHBIX MPaBun NOg, KOHKPETHOro AencTytowwero nuaepa. MpuHsatas B 1994 rogy Kox-
CTUTYLMS yCTaHaBnu1Basna orpaHnyeHune B Ba NpesnaeHTCKUX Cpoka, ofHako yxe B 1996 rogy nepeas cepus
nonpaBoK He TOMbKO CYLLECTBEHHO paclumMpuna Npe3uaeHTCKMe NOMHOMOYMS, HO W 3anyCcTuna OTCYeT CPOKOB
3aHoB0. Maccosble u3mMeHeHus nponsowsnu B 2004 rogy, Korga pecnybnmkaHCkuin pedpepeHayM NoHOCTbIO
UCKIMIoUM 13 TekcTa KOHCTUTYLUMM HOpMY 06 OrpaHuMyeHun OByMs CPOKaMK, YTO OPUANYECKN OTKPbINO BO3-
MOXHOCTb ANSi HEOrPaHWYEHHOro KonnyecTBa nepeunsdpanun Anekcavgpa Jlykawenko [4]. Cregytowuin atan
KOHCTUTYLIMOHHOMN pefakumn HacTynun B 2022 rogy: ¢ 0A4HOW CTOPOHbI, BbIN0 BBEAEHO OrpaHnyeHmne He bonee
4eM Ha [iBa cpoka Ans OAHOro NnLa, YTO BHELUHE COOTBETCTBYET CMEHSEMOCTH BNACTU, a C APYroN CTOPOHb,
ObI0 NPeayCMOTPEHO, YTO JaHHOe OrpaHUYeHKe HaunHaeT AeMCTBOBATb TOMbKO C MEPBOr0 Cpoka rocne
0006peHNs U3MEHEHNIA, TEM CaMbIM 0BHYNWB BCe NpeablayLyye CPOKK AeACTBYLoLEero npesuaeHTa [5]. Takum
obpa3om, hopmarnbHO BEPHYBLUMCL K MOAENW ABYX CPOKOB, benapycb 04HOBPEMEHHO 3aKOHOZATENbHO 3a-
kpenuna npaso AnekcaHapa JlykaleHKo HaxoauTbCs Yy BNacTU ele Ha NPOTSKEHUN ABYX MPE3UOEHTCKUX
MaHZaToB, TO ecTb noTeHumansHo 4o 2035 roga. [JononHUTENbHO BbIn YCUNEH KOHCTUTYLMOHHBIN CTaTyC 3KC-
npe3naeHTa Kak noxusHeHHoro YneHa Coseta Pecnybnuku ¢ NONHONW HEMPUKOCHOBEHHOCTBLIO OT YrONOBHOMO
npecneaoBaHus 3a LenCTBus, COBEPLUEHHbIE B Nepuoa npebbieaHus Ha nocTy [9].

KasaxctaH fonroe Bpemsi MCMOMb3oBan 0COOYH KOHCTPYKLMIO COXPAHEHUS BNACTU, KOTOPasi OCHOBbI-
Banacb He TOMbKO Ha KOHCTWUTYLMK, HO M Ha cheumarbHOM NpaBoBOM CTaTyce nepBoro npesugexTta. Kak u
Apyrue nocrcosetckue pecnybnuku, Kazaxctad B 2000-x rogax npoLLen Yyepes atan CHATUS OrpaHNYeHni Ha
konunyecTBo nepensdbpannii. B 2007 rogy KOHCTWUTYLMOHHAs NOMpaBKa WCKIHYMNA BEpXHUI npeden uucna
cpokoB Ans HypcyntaHa Haszap6aesa. OgHOBpeMeHHO AencTBOBaN NpuHATLIA paHee 3akoH «O Mepsom lMpe-
aupeHte Pecnybnuku KasaxcraHy [7], KOTOpbIi 3akpennsn 3a HaszapbaeBbiM 1 YneHamu €ro CEMbM MOSHYH0
HeNPUKOCHOBEHHOCT, @ Takxe NpaBo NOXW3HEeHHO BO3rnaensTb CoBeT Be30nacHOCTY M BAMSATL Ha KIOYEBbIE
HanpasfieHUs BHYTPEHHEN 1 BHELLUHEN NOMUTUKN.

JTa KOHCTPYKUMS cosfana YHWKanbHyl0 MOAEenb 4BOEBNacTMs nocne opmanbHoi nepefayun npesu-
pentckoro nocta B 2019 rogy [12]. PeanbHoe ynpasrneHue npogonxano octaBaTeCs B pykax NepBoro npesu-
peHta. Cutyaums kapamHanbHO M3MeHWnach nocne cobbiTuin sHBaps 2022 roga, KOTOpble NpuBENM K mMac-
WTabHOM KOHCTUTYLMOHHOWM pedopme [6]. M3 Tekcta KOHCTUTYUMM MCKNOUMnM BCe nonoxeHns o6 ocobon
ponu 1 npuBKnerusix nepeoro npeauaeHta. Cratyc «Enbacbl» (nMuaepa Hauum) yTpaTun KOHCTUTYLIMOHHOE
3akpennenue [11]. Takke 6bin BBEAEH HOBbLIA NOPSAAOK 3aMELLEHMS NMOCTa rnaBbl rocyaapcTea. Cpok nosHo-
MOYMIA NPe3naeHTa CoCTaBnseT ceMb net 6e3 npaea nepensbpaHns, NnpuyeM 310 NPaBUIO LENCTBYET AN
noboro nuua n JonyckaeT TONbKO OAMH CPOK [6].

CpaBHWTENbHbIN aHann3 nokasblBaeT, YTo Poccus n benapych peannsoBan BO MHOrOM CXOXWE Mexa-
HWU3Mbl U3MEHEHMS NPE3NOEHTCKUX CPOKOB, Toraa kak KasaxcTaH nowen no uHomy nytu. B Poccun npolwunbie
CPOKV [eiCTByloLero npesuaeHTa Bbinn 06HyneHb!, YTO NO3BOMWIO eMy BHOBb BannoTupoBaTbCs eweé Ha
[iBa Cpoka npu popmaribHOM coxpaHeHu obLuero orpaHnyeHus. benapycb 1cnonb3oBana CXoxun NOAXos,
CUHXPOHM3MPOBAB BO3BPAT K MOAENM ABYX CPOKOB C OTCPOYKOM Havana ux otcyeTa u 0bHyneHuem npegpiay-
LMX CPOKOB AEUCTBYIOLLErO NpesnaeHTa. KasaxcTaH, HanpoTuB, NOMHOCTBI0 OBHOBWM KOHCTUTYLMOHHOE pery-
NMpoBaHWe, OTMEHNB 0COBbIN CTaTyC NepBOro NPe3naeHTa 1 3aKpenuB OJHOKPATHbIN CEMUNETHUIA CPok Be3
npaBsa nepensbpaHus. Mpu BCex pasnnumsax LaHHble MeXaHW3Mbl peLlaoT obLylo 3agady NpuUBELEHNS KOH-
CTUTYLIMOHHBIX HOPM B COOTBETCTBME CO COXMBLUENCH MOLENbI0 OpraHu3auuy NpesnaeHTCKon BnacTu, YTo
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NO3BOJIAET rOBOPUTL 06 ocobeHHoCTH KOHCTUTYLUMOHHOIO pa3BnTUA CTpaH NOCTCOBETCKOro NPpOCTpaHCTBa.
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MCKYCTBEHHbIN MHTENAEKT KAK UCTOYHMK
[0BbILLEHHON OMACHOCTW: TPOBAEMDbI
[PAXXIAHCKO-PABOBOW OTBETCTBEHHOCTW
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CTYAEHT
OIBOY BO «balukupckuin rocygapCTBeHHbIN negarorndeckuin yHusepenutet um.M.AKMynmbi»
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0.10.H., npogheccop
@Ir60Y BO «bawkupckuli 20cy0apcmeeHHb Il nedazoaudeckuli yHusepcumem um.M.AKMynsibi»

AnHoTauus: Ctatbs nocesileHa npobnemam rpaxaaHcko-npaBoBOM OTBETCTBEHHOCTW 3a Bpes, MPUYMUHEH-
HbIN WUCKYCCTBEHHbIM MHTENNEKTOM (MW), KOTOpbIN MOXET paccmaTpuBaTbCs KakK MCTOYHMK MOBbILIEHHOW
onacHocTu. B pabote BbIsiBNSAOTCS Npobenbl 4eNCTBYIOWEr0 3aKOHOAATENbCTBA, aHann3npyeTcs 3apybex-
HbI OMbIT perynupoBaHnst NogobHbIX cnyyaes. Ha OCHOBe 1cCrnenoBaHMs (hopMynupyrTCs NPeanoXeHus no
pacnpesfeneHnio 0TBETCTBEHHOCTI MexXay y4acTHukamn obopota MU-cuctem 1 COBEPLLEHCTBOBAHNIO HOPM
rpaxgaHcKoro npaea.

KnioueBble cnoBa: UCKYCCTBEHHbIN WHTEMNMEKT, OTBETCTBEHHOCTb, MCTOYHMK MOBBILIEHHO ONACHOCTH, pas-
paboTumkK, BNagenbLbl.

ARTIFICIAL INTELLIGENCE AS A SOURCE OF INCREASED DANGER: PROBLEMS OF CIVIL
LIABILITY

Biktimirova Diana Marselevna
Scientific adviser: Bikkinin Irek Anasovich

Abstract: The article is devoted to the problems of civil liability for damage caused by artificial intelligence (Al),
which can be considered as a source of increased danger. The paper identifies gaps in current legislation, an-
alyzes foreign experience in regulating such cases. Based on the research, proposals are formulated for the
distribution of responsibility between participants in the turnover of Al systems and the improvement of civil law
norms.

Keywords: artificial intelligence, responsibility, source of increased danger, developers, owners.

/CKyCCTBEHHbIN MHTENNEKT XapaKTepu3yeTcsl aBTOHOMHOCTbHO (PYHKLMOHMPOBAHMSI, CMOCOOHOCTBH K
camoobyyeHuto 1 afanTauuy B NpoLecce aKkcnnyaTauuu. 3T CBOCTBA NO3BONSHOT cuctemam U npuHumath
pelleHns Be3 NpsMoro YenoBeYECKOTO BMELLATENbCTBA, YTO CO34AET NPUHLMNMAIEHO HOBbLIE PUCKA NMPUYK-
HeHns Bpeaa. Camoobyyarowmecs anroputMbl CnocobHbI BoipabaTbiBaTb MOAENN NOBEAEHNS, HENPeaCKasy-
emMble Jaxe Ans UX pa3paboTyumkoB, YBENMUMBAS BEPOSTHOCTb HEraTUBHbIX MocneacTBuin. [laHHas ocobeH-
HOCTb CYLLECTBEHHO OTNMYaeT MM oT TpaguuMOHHbIX TEXHONOMYECKMX CUCTEM, paboTaloLWmMX B pamkax 3apa-
Hee 3anporpamMM1POBaHHbIX NapaMeTpPOB.

MpaBoBblE KPUTEPUN MPU3HAHUS AEATENBHOCTW UCTOYHMKOM MOBBLILLEHHOM ONacHoCTK TpebytoT agan-
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TaUUM NPUMEHNTENbBHO K cuctemam U ¢ yueTom nx cnocobHOCTM GhyHKLMOHKMPOBaTL GE3 NpsMOro onepaTop-
CKOro BMeLlaTenbCcTBa. TpaauumMoHHble Moaxodbl OPUEHTUPOBAHbI HA BWAbI OEATENbHOCTU, KOHTPOMb Haj
KOTOPbIMW OCYLLECTBNSETCS YEIIOBEKOM B MOMEHT NPUYUHEHUS BPeaa, 1 NOTOMY He MOSTHOCTBI0 OXBaTbIBAOT
cuTyauuu, Korga noseaeHue hopMmupyeTcs aBTOHOMHO. BaxHbIM aneMeHTOM afanTtauun SBnseTcs BKIYe-
HWe B KPUTEPUM OLIEHKM BO3MOXHOCTEN CUCTEMbI CaMOCTOSITENBHO MPUHUMATL PELLEHUS U U3MEHSTL CBOE
noBeAeHWe B pesynbTate 0byyeHus. 310 npeanonaraet pa3paboTky npoueayp YCTaHOBNEHUS (akToB aBTo-
HOMHOTO (PYHKLMOHUPOBAHNS 1 MEXaHU3MOB pacnpefeneHns pUckoB B YCMOBMSIX OCMabneHHoro uiu oTcyT-
CTBYHOLLLEr0 NPSIMOro KOHTPOSIS.

Ocobas HenpeackasyeMoCTb anroOpuUTMUYECKUX PELUEHWA B CUCTEMAX WCKYCCTBEHHOTO WHTennekTa
(hopMUpyeT creunduyeckuii xapaktep Bpefa, OTIMYAIOLMIACA OT TPAAWUUMOHHBIX PUCKOB TEXHUYECKUX
YCTPOWCTB. [laxe Npu Hanuuuu MatepuanbHO-TEXHUYECKUX Mep KOHTPOMS 1 COBMOAEHUN CTaH4apTOB OCMOT-
pUTENBHOCTY NOBEAEHME CaMOOByYatoLLMXC MOAENEN MOXKET U3MEHATLCS B pesynbTaTe agantauum K HOBbIM
AaHHbIM, YTO AenaeT NoJHblA NPOrHO3 NOCNEACTBUN HEBO3MOMXHbLIM. Takue U3MEHEHUS NPOSIBASIOTCS B HESIB-
HbIX, HEJIMHEMHBIX peaKUMsX Ha BBOAHbIE JaHHbIE U B BO3HUKHOBEHWUM SMEPIKEHTHOMO NOBEAEHUS, HE Npeay-
CMOTPEHHOrO MpK NPOeKTUPOBaHMU. B pesynbTate 310 OrpaHWMYMBAET BO3MOXHOCTb 3apaHee OLEHUTb BCe
NOTeHUManbHble CLEHapUu NPUYNHEHNS Bpeda.

ABTOHOMHOCTb  (DYHKLMOHMPOBaHMA cucteM WU 3aTpypHseT upeHTUdukaumio npsamMon NpUYUHHO-
CNeLCTBEHHOM LEMOYKM MEXAY PeLleHnsMM pa3paboTtumka wiv onepatopa W BpegoM, HaCTyNUBLIMM B pe-
anbHo akcnnyatauun. Mogenu ¢ otcyTcTBrUEM npo3padyHocTh («black-box») M NOCTOSHHBIMM OBHOBNEHUAMM
MOTYT NPUHUMATb PELLEHUS B PEXUME PearibHOro BPEMEHW, YTo JenaeT TPYAHOOTAENMMbIM BAMSHUE UCXO-
HOW apXMTEKTYpbl OT Nocrneaytlen agantaunn. B Takux ycnosusx topuanyeckoe 0BOCHOBaHUE BUHbI UMK
OTBETCTBEHHOCTU TpebyeT yyeTa pacnpefeneHHOro xapakrepa nPUYMHHOCTY U BO3MOXHOIO BKrada MHOXe-
CTBa (haKTOpOB, BKMKYAsA [aHHbIE, CPEObl SKCMyaTauum u NoBEAEHYECKe U3MEHEHNs cuctemsl [3, c. 8.
Cnepctaue 3TOr0 COCTOUT B YCMOXHEHUN AOKA3bIBAHUS MPEeSCckasyeMOCTU U BUHbI B paMKax AEMCTBYHLLMX
HOPM rpaXxaaHCKoro npaea.

Hencteytowmn paxgaHckuii kogeke Poccuidickon Pefepalm He COLEPXMUT NPSMOTO OTHECEHWUS Cu-
CTeM UCKYCCTBEHHOrO MHTENMNeKTa K kaTeropusim, BOCMPUHUMAEMbIM 3aKOHOAATENIbCTBOM KaK MCTOYHUKM MO-
BbILUEHHOW OMACHOCTH, YTO CO3AAET npaBoBble Npobenbl Npu Bo3melleHun Bpeaa. "Cregyet OTMETUTb, YTO
3aKoHoZaTenb He PacKpbiBaeT COAEPXaHWe MOHATUS «MCTOYHMK NOBBILLEHHON OMACHOCTW», YTO, MO MHEHMIO
A. A. AHTOHOBa, OKa3bIBaeT HeraTUBHOE BIUSHWE Ha NPaBONPUMEHUTESBHYIO [eATENbHOCTb. [10 ero MHeHuIo,
OHO BKIoYaeT B cebst 06beKTbl MaTepUansLHOrO MUpa, KOTOpbIE: @) HEBO3MOXHO MOCTOSHHO KOHTPONMPOBaTh
B MpoLecce WX UCNOoNMb3oBaHWS; 6) HAHOCAT Bpen SUYHbIM U UMYLLECTBEHHbIM NpaBaM rpaxzaaH, 4to oby-
CMOBMEHO WX (OU3MYECKUMM UMK TEXHWYECKUMK HepoctaTkamu [2, ¢.180]." OTtcytcTBME ACHON AeUHMLMM
nopoXaaeT HeonpeaenéHHOCTb B YCTaHOBIEHUN Kpyra OTBETCTBEHHbIX MWL, W NPUMEHUMOCTU Mep CTPOrou
OTBETCTBEHHOCTW. HopmaTuBHas 6asa TpaguLMOHHO OpUEeHTUpOBaHa Ha MatepuasnbHble 0BbekTbl U BUIbI
[eATenbHOCTH, AN KOTOPbIX XapaKTepHbl Npefckasyemble pUCKM W BO3MOXHOCTb TEXHUYECKOrO KOHTPONS.
Xapaktepuctuku cuctem VN, Takme kak aBTOHOMHOCTb, 06y4aemMoCTb 1 NOTEHLMarnbHas HenpeackasyeMocTb
NOBEAEHMS, CTaBAT NOL COMHEHUE NPUMEHUMOCTb 3TUX KNacCUYECKUX KpUTepueB. B pesynbTaTe npuMeHeHve
CYLLECTBYOLLUMX MHCTUTYTOB rPaXOAHCKOW OTBETCTBEHHOCTU OKa3blBaeTCs (hparMeHTapHbIM U 3aTPYAHEHHbLIM
B MPaKTUYECKO NNOCKOCTH.

CpaBHutenbHbln aHanua 3akoHogatensctea EC n CLUA BbisBnsieT pasnuuust B nogxogax K OTBET-
CTBEHHOCTYW 3a Bpea oT WW. B EBpone akUeHT Ha 06s3aHHOCTSX onepaTopa: ero npolle npueneyb K 0TBeT-
CTBEHHOCTW NPU HEAOCTATOMHOM KOHTpore 3a cuctemoin. B CLUA pgeicTByeT cTporas v NpogykToBasi OTBeT-
CTBEHHOCTb — MPOM3BOANTESNb UMW NOCTABLLUMK MOXET OTBEYATb HE3aBUCMMO OT BUHbI. OTO BIUSIET Ha pac-
npesenexve perynsTopHblX U KOMMepPYeCKX puckoB: EBpona ctumynupyet Hagsop 3a akcnnyataumein VN,
CLA — kayectBO npoaykTa. Pasnnumns co3gatoT CROXHOCTW NpU TPAHCTPaHUYHOM WCMOSb30BaHWW CUCTEM
W v BrusitoT Ha pa3suTUe 3akoHogaTenbcTea. CyaebHas npakTika nokasbiBaeT, YTO TPaAULIMOHHBIE OENNKT-
Hble KOHCTPYKUMM HEAOCTaTOYHbl AN [Jen C aBTOHOMHbIMM CUCTEMaMW: CIIOXHO [oKasaTb MPUYMH-
HO-CNEeLCTBEHHYI0 CBSA3b, Y4€CTb OCOBEHHOCTI anropuTMOB 1 ONPEAEnUTL OTBETCTBEHHOrO. M3-3a 3TOr0 Cyabl
afanTupyloT NpaBoBble CTaHAAPTbI UMM UCMONbL3YIOT CreuuarbHble PErynsTopHbIe U JOrOBOPHbIE PELLEHUS.
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PacnpeneneHne OTBETCTBEHHOCTM Mexay pa3paboTymkoMm, onepatopom U nonb3oBatenem WA-
CUCTEMbI OCNOXHSIETCS TEM, YTO KOHTPOSb HaZ pUckamu pacnpefenéH no pasfnyHbIM CTagusM XU3HEHHOTO
LMKNa 1 He Bcera oveBmaeH. PaspaboTtumk 0TBEYAET 3a apXUTEKTYPY, AaHHbIE 1 anropuTMbl, onepaTop — 3a
BHeJpeHWe, HaCTPOWKy 1 NOALEePXKY, a Nonb3oBaTeNb — 3a YCMNOBUA SKCMIyaTauum U WHTepnpeTauumio pe-
3yNbTaToB, NPU 9TOM rpaHNLbl 3TUX 0BS3aHHOCTEN NepecekatoTCs U MOTyT BblTb HEYETKO 3aKpeneHbl B AOr0-
Bopax u ctangaptax [1, ¢. 106]. Takas KOMNNEKCHOCTb NPUBOAMT K HEOMPELENEHHOCTU B ONpeeneHun agpe-
carta MpeTeH3uy Npu HaCTynneHun Bpeaa, 3aTpyaHss NpUMEHEHNEe TPAAULUMOHHBLIX NPUHLMMNOB rpaXaaHCKom
OTBETCTBEHHOCTY.

[lokasbiBaHWe NPUYMHHO-CIEACTBEHHOM CBA3W Mexay AeNCTBUSMU aBTOHOMHON VIN-cuctembl n HacTy-
MUBLUMM BPEAOM 3aTPyOHSETCS anropuTMUYECKON HEeonpedenEHHOCTBI0 M BO3MOXHOCTbIO CamMoobyyeHus,
KOTOpbIE NPUBOASAT K M3MEHEHMIO NOBEAEHUS CUCTEMbI BO BpeMeHU. CIIOXHOCTU 0OBACHEHUS peLUeHuit, CTo-
SALUMX 3@ KOHKPETHBIM UCXOAOM, YCROXHSAT CcO0p AoKa3aTenbCTB U TPeBYIOT MCNOMb30BaHUS CreLmanmsmnpo-
BaHHOM TEXHUYECKOW JKCMEepTU3bl U LNGPOBOMA KPUMUHAMUCTUKN 115 BOCCTAHOBNEHWS NOCNEA0BaTENbHOCTH
COObITMI. B yCroBMsX CTOXaCTUYECKUX MOZENei N HENPO3paYHblX BHYTPEHHUX MPELCTaBeHU TpaguLmnoH-
Hble npoueccyarbHble MeXaHW3Mbl [OKasblBaHUS OKa3blBAOTCH HEAOCTATOMHbIMM W TPEOYIT UHCTUTYLMO-
HanbHbIX aganTauni, Takux Kak pernameHTaumus Be4eHUs XypHanos, TpeboBaHui K KOHTPONMPYEMOCTH U [0-
CTYNY K UCXOAHBIM AaHHBIM.

TpagnumMoHHble MOEeNV rPaXaaHCKO-NPaBOBOM OTBETCTBEHHOCTH HE CNPaBNSOTCS C perynmpoBaH1eM
Bpeaa OT aBTOHOMHbIX cucTeM VM n3-3a CROXHOCTW YCTAHOBMNEHWS BUHBI U MPUYUHHO-CIIELCTBEHHON CBA3M.
ABTOHOMHOCTb anropUTMOB 1 MHOXECTBO YYaCTHWKOB (pa3paboTumku, onepaTopbl) 3aTPyAHSAIT NPUMEHEHWE
Knaccuyeckux MpUHUMNOB. JTO MPUBOAUT K HEAOBO3MELLEHMIO yuwepba M npaBoBOM HeONpeaenEéHHOCTY.
lMpeanaratoTcs PUCK-OPUEHTUPOBAHHbIE MOZENN, A€ OTBETCTBEHHOCTb BO3MaraeTcs Ha OnepatopoB MMM
pa3paboTynkoB, n3BnekatoLmx Beirogy ot M. B TpaHcnopTHoOW cdepe, Hanpumep, MOXET BbiTb 3aKpenneHa
OTBETCTBEHHOCTb Npou3soguTenen 3a yuwepb ot BTC, 4To NOBLICMT Ka4YeCTBO M JOBEPUE MOMb3OBaTENEN.
OTO TaKke CTUMYNMUPYET MEPbI MO CHKEHMIO PUCKOB [4, C. 64].

Co3gaHne cneumanbHbIX HOPM PaXaaHCKoro 3akoHopaTensctea ans MN-cuctem npeanoyTUTensHo,
TaK KaK y4YnTbIBaET UX Cneumnduky. Takme HOpMbl MOTYT YCTAHOBMTb MpaBuna pacnpeneneHns OTBETCTBEHH O-
cTn u TpeboBaHns k BesonacHocTu. PacwwmputencHoe TonkosaHue cT. 1079 MK PO Bo3amoxHO, HO TpebyeTt
YETKMX KpuTepues Ans knaccudukaumm UA-cuctem.

BeeneHne obsizaTenbHbIX KOMNEHCALMOHHBIX (DOHAOB Ans pa3paboTumkoB u onepatopos UM obecne-
4NT BO3MELLEHME Bpeaa NocTpafaBLUM HE3ABUCUMO OT BUHbI. PUHAHCKMPOBaHME POHLOB MOXET OCYLLECTB-
naTbCs Yyepes obssaTenbHble B3HOCHI, AMddePEHLMPOBaHHbIE MO YPOBHIO pucka. Heobxoaumel npospayHble
npoueaypbl ynpaBneHns OHAOM U KpOCC-PUCAMKLMOHHAA KOOPAUHALMS.

Pa3BuTie cneunanuanpoBaHHbIX CTPAXOBbIX MPOAYKTOB AOMKHO coveTaTb 0bsi3aTentHble U Aobpo-
BOMbHbIE (DOPMbI CTpaxoBaHusi ¢ AndpepeHumaumen TapudoB no ypoBHIO pucka. ObsizaTenbHble MUHU-
ManbHble nakeTbl obecneyaT 6a30Byl0 3awWmTy, a AOOPOBOMBHbIE MOMKCHI CTUMYMMPYIOT OONONHUTENbHbIE
Mepbl 6e30nacHoCTH.

Takum 0Bpa3om, aBTOHOMHOCTb K camoofyyeHnto MIA cospgatoT HoBble pucku, M3-3a Yero cuctemsl VN
HeobXxoaMMO MpM3HaTb MCTOYHWMKAMM MOBLILLEHHOW OMACHOCTM ANS aAeKBaTHOrO MPaBOBOMO PerynmpoBaHus.
[ns peleHns npobrnem, cBsi3aHHbIX ¢ Npobenamm rpaxaaHckoro 3akoHOAATENbCTBA, HYXHO paspaboTaTh cne-
LnanbHble HOpMbI ¢ AnddepeHupnaLmen 06s3aHHOCTEN YYaCTHUKOB XW3HEHHOTO Uvkna W u BeecTn obsiza-
TErNbHOE CTPaxOBaHWE PUCKOB SKCMMyaTaLyy aBTOHOMHbIX CUCTEM. JTO MO3BOMMUT CO3AaTb COanaHCMPOBaHHYHO
MOZenb pacnpeaeneHns OTBETCTBEHHOCTY, COYETAIOLLYYHO Pa3BUTUE TEXHOMOTUIA C 3aLLMTOI NPaB rpaxaaH.
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YIIK 347

[PAXXIAHCKO-NIPABOBAA SALLUTA TONIOCA W
N30bPAXEHWA (CT. 152.1TK Pd) B 3M0XY
[NNMENKOB

3AVIKOBCKAA ENV3ABETA BAYEC/ABOBHA

CTYAEHT
3anagHbin punuan PAHXul C

HayuHbiii pykosodumens: Kombiwesckuii Cepeeli Opbesuy
cmapwul npenodasamers
3anadHbili ¢ounuan PAHXul C

AnHoTaums: CTaTbs NOCBSLLEHa aHann3y rpaxgaHCKo-NPaBOBOM 3aLLUMUTLI M300paKeHNS 1 ronoca rpaxnaHu-
Ha B YCMOBWSX LUMPOKOrO pacnpocTpaHeHns TexHonorn deepfake. Ha ocHoBe ct. 152.1 TK PO, npoueccy-
anbHbIX HopM [TIK P® 1 OcHoB 3akoHoAaTenbCcTBa O HoTapuaTe paccMaTtpuBatoTCsl MaTepuasbHO-NpaBoBble
OCHOBaHWS 3aLUuTbl, @ TaKkke NpoLeccyasnbHble MexaHu3Mbl foka3biBanus nopaenku. Ocoboe BHUMaHWe yae-
neHo npobreme oxpaHbl ronoca kak 0bbekta HematepuanbHbix bnar 1 ponm cygebHon 3KCnepTUabI.
KntoueBble cnoBa: aundeik, n3obpaxeHune rpaxgaHuHa, ronoc, ct. 152.1 K PO, oxpaHa YaCTHOM XW3HH,
HOTapuanbHbI NPOTOKON, CyaebHas akcnepTu3a, MK P®, nckycCTBEHHbLIN UHTENNEKT.

CIVIL-LEGAL PROTECTION OF VOICE AND IMAGE (ARTICLE 152.1 OF THE CIVIL CODE OF THE
RUSSIAN FEDERATION) IN THE ERA OF DEEPFAKES

Zaikovskaya Elizaveta Vyacheslavovna
Scientific adviser: Kotyshevsky Sergey Yurievich

Abstract: The article is devoted to the analysis of civil protection of a citizen's image and voice in the context
of widespread deepfake technology. Based on Article 152.1 of the Civil Code of the Russian Federation, the
procedural norms of the Code of Civil Procedure of the Russian Federation, and the Fundamentals of Notary
Legislation, the article examines the substantive legal grounds for protection, as well as the procedural mech-
anisms for proving forgery. Special attention is paid to the issue of protecting the voice as an object of intangi-
ble benefits and the role of forensic expertise.

Keywords: deepfake, image of a citizen, voice, Article 152.1 of the Civil Code of the Russian Federation, pro-
tection of privacy, notary protocol, forensic examination, Code of Civil Procedure of the Russian Federation,
artificial intelligence.

TexHonorvs gundpeiik (aHrn. deepfake) cocTouT U3 ABYX NOHATMI: «rny6uHHOE 06yyeHne» (aHrn. deep
learning) n «nopaenka» (aHrn. fake), npeactaBnseT cobom CUHTE3 U30BPaXKEHUS 1 ronoca YenoBeka ¢ NoMo-
LI HeMpoceTen, NO3BONAIOLMIA CO3aBaTb BUAEO W ayano3anicu, KOTOpble NPakTUYECKU HEOTNMYUMbI OT
NOANMHHbIX. ECnu elle HefaBHO BMAEO3anuCh cunTanack 6eCcCnopHbIM JOKa3aTensCTBOM B Cye, TO CerofHs
OHa nepectana 6biTb CMHOHUMOM AOCTOBEPHOCTU. B 3TWX YCMOBMSX KNACCUMYECKE HOPMbI TPaXgaHCKoro
npaBa NPOXOAsAT CEPbE3HYI0 MPOBEPKY HA NPOYHOCTb. OCHOBHOM MHCTPYMEHT 3aluThl - cTaThs 152.1 pax-
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AaHckoro kogekca PO «OxpaHa n3obpaxeHus rpaxaaHuHa» [1]. OgHako npakTika nokasbiBaeT, YTo npaBo-
NPUMEHUTENb CTaNKMBaAeTCs C ABYMS KNtoYeBbIMM NpobrnemMamu: BO-NEPBbIX, FONI0C NPSMO 3TON CTaTbell He
OXpaHseTCs, a BO-BTOPbIX, AN MPUBNEYEHUS HAPYLUMTENS K OTBETCTBEHHOCTM HEObXoaumMo AoKasaTb He
TOMNbKO haKT MCMonb3oBaHMs 0bpasa, HO 1 NOAAENbHOCTL CaMOro KOHTEHTa [9; 6].

[unncelik - 370 npexae Bcero cnocob 1cnonb3osaHns Yyxoro obpasa 6e3 cornacus. CornacHo pasbsc-
HeHusM neHyma BepxosHoro Cyga PO, cogepxaiyumes B MoctaHoneHum Ne 25 ot 23.06.2015, obHapogosa-
HWe W 1cnonb3oBaHne 3obpaxeHns rpaxaaHuHa (B TOM Yucne B Buaeodopmarte) AonyckaeTcs TOMbKO C ero
cornacus. lNpu atom cam no cebe akT pasmeLLeHns rpaxgaHUHOM CBOUX ¢hoTorpacdhuii B OTKPLITOM AOCTYME,
Hanpumep B coLManbHbIX CETSX, He AaeT ApyruM nnuam npasa Ha ux cBoboaHoe ucnonb3oBaHue [4, n.43].

Uto KacaeTcsi ronoca, TO 34eCh 3aKOH NpsiMoro oTeeTa He gaeT. Ctatba 152.1 K PO roBopuT TONbKO
06 «mn30bpaxeHumy [1]. OgHako B AOKTPUHE CMIOXMMIACH NO3ULMS, YTO FONOC AOMKEH paccMaTpuBaTbes Nnbo
Kak YacTb OMOMETPUYECKUX MEPCOHamNbHbIX AaHHbIX, MO0 Kak CaMOCTOSATENbHOE HemaTepuarnbHoe 6naro,
TECHO CBSA3aHHOE C NMYHOCTbIO (CT. 150 K P®). Kak otmeyaeT H.B. Apxvepees, B YCOBUSX pa3BUTUS TEXHO-
TIOrMiA CUHTE3a peyn ronoc NpuobpeTaeT Takyt e KOMMEPYECKYH U FIMYHYH) LEHHOCTb, KaK 1 BHELWHOCTb, a
NOTOMY HY)XOAeTCs B aHarorMyHoWM rpaxgaHCcKo-nNpaBoBoi oxpaHe [5]. Ecnm gundenk ucnonb3yetcs Ans
MMUTaLMKM ronoca (Hanpumep, 3BOHOK OT UMEHW «pyKoBOAWUTENS BaHKa» UnK «POACTBEHHMKAY), TO 3TO Hapy-
LIaeT He TOrbKO NpaBo Ha 0bpas, HO M NPaBO Ha TalHy YacTHOM XM3HM (CT. 152.2 TK P®).

BaxHo nomHWTb 06 uckmtoyeHusx. CornacHo n. 1 c¢1. 152.1 TK PO, cornacue He Tpebyetcs, ecnm
CbeMKa BeAeTCs B My6NNYHbIX MecTax, a MU0 He SBASIETCS OCHOBHbIM 0BbEKTOM, NMBO ecnn aundenk co-
30aH B rocyfapCTBEHHbIX UK 0BLIECTBEHHbIX MHTepecax. OaHako co3aaHue aundenka ¢ LEnbo «LyTKIY,
KneBeTbl, NONUTUYECKOA NPOBOKALMM UK N3BMEYEHUS KOMMEPYECKOW BbIroAbl MO 3TW KaTEropum He noana-
paer [1; 4].

lMepexoas OT MaTepuanbHOro Mpaea K MpoLeccyansHOMy, KIYeBbIM CTaHOBUTCS BOMPOC [OKa3biBa-
HWs. McTel fomkeH aokasatb (akT UCnonb3oBaHNs ero obpasa (Mnu ronoca), a OTBETHMK BrpaBe CCbIaThes
Ha 3aKOHHOCTb TaKOro MCMOMb30BaHUsA B0 Ha MOAMMHHOCTL 3anucu. Ho Kak gokasaTb, YTO 3anuch - 31O
(henk? 3pecb HeobxoaMMa KOMBMHALMS ABYX OPUANYECKUX MHCTPYMEHTOB, KOTOpLIE paboTaloT nocneoBa-
TErbHO.

[MocKOMbKy KOHTEHT B CETU MIHTEpHET MOXeT ObiTb yaaneH Hapywutenem B noboil MOMEHT, Haanexa-
MM [0Ka3aTeNbCTBOM €ro CyLleCTBOBaHUS SBMSETCS MPOTOKON OCMOTpAa cailTa HoTapuycoM. B cootseT-
ctum co cT. 102 n 103 OcHos 3akoHogaTensctBa Poccuickoin Pefepaum o HoTapuarte [3], HoTapuyc uk-
CUpyeT cogepxaHue Beb-CTpaHuLbl, BUAEOXOCTUHA UMK CTPaHULbI B COLMarbHOM ceTu. B npoTokone ykasbl-
BatoTca Aata, Bpems, URL-agpec, a Takke TOYHOE BOCMPOW3BEdEHWe BMAEO3anucu (Hanpumep, onucaque
TOrO, YTO Ha BMAEO NULIO UCTLA COBEpLUAET AENCTBUS, KOTOPLIX OH HE COBepLuan). OTOT NPOTOKON cya npu-
HWMaeT Kak NMCbMEHHOE AokasaTenscTBo B cuny cT. 71 ITIK PO, noateepxaatowee, 4to Bugeo ¢ deepfake
CYLLLeCTBOBANO B ONpeLerneHHoe Bpems 1 B onpegeneHHoM suae [2; 3].

Cam no cebe HoTapuanbHbIA MPOTOKON (PUKCUMPYET NULLb (hakT pasMmeLLeHus BUAEO, HO He ero noa-
AenbHOCTb. YT0bbI NOATBEPANTD, YTO 3anMCh CO3AaHa C MOMOLLbLIO HEAPOCETEN, HEODX0ANMO Xo4aTalcTBo-
BaTb Nnepej CydoM O HasHaueHun cypebHon akcneptussl. OcHoBaHWe - cTatbst 79 IpaxagaHCKoro npoueccy-
anbHoro kogekca P®, cornacHo KOTOPOW Mpu BO3HWKHOBEHWM B MpOLiecCe PacCMOTPEHUS Aena BOMpOCOB,
TpebytoLmx cneumanbHbIX 3HaHWA, Cya HasHavaeT akenepTuay [2].

B oTHOLWeHU BKAeO (AUNdenk) HasHavaeTcs TEeXHUYECKas Urnu BULEOTEXHUYECKAs SKCMepTu3a, KOTo-
pas BbISBNAET criefbl NOAMEHbI NULa, apTedakTbl CKaTus, HECOOTBETCTBIE OCBELLEHWS, aHOManuv B ABU-
XEHWUW rnas unu paboTy reHepaTMBHO-COCTA3ATENbHbIX HENPOCETEMN.

B oTHOLWEHUM ayanoL0pOXKMA (CUHTE3MPOBAHHBIN FONI0C) Ha3HavaeTCs (POHOCKONUYECKAs U IMHIBUCT -
yeckas akcnepTu3a. Kak cnpaseanmeo otmevaeT K. Casuukas, (poHoCcKonMYeckas akcrnepTisa crnocobHa
OnpeaennTb He TOMNbKO NPUHAANEXHOCTb roNoca KOHKPETHOMY N1, HO W (haKT ero cuHTesa (Hanpumep, oT-
CYTCTBME €CTECTBEHHbIX LYMOB [bIXaHusi, CO0EB apTukynsumm unu cnegos paboTel Bokogepos) [6]. bes 3a-
KMKOYEHWS TaKOM AKCMepTU3bl Cyf, Kak NpaBunio, 0TKasbiBaeT B YAOBMNETBOPEHUM MCKa O 3alyuTe uzobpaxe-
HWS, €CNN OTBETYMK 3asBNSET O NOAMNHHOCTM 3anKCK, NOCKONbKY BpemMs AoKasblBaHUS NOAAENBHOCTY NEXUT
Ha ucTue.
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MokasatenbHbiM sBnsietcs aeno Ne A40-184200/2023, paccmotpeHHoe ApbutpaxHbiM cygom MockBbl,
roe komnanms Roistat He cmorna 060cHOBaTH NPaBOMEPHOCTb MCMOMNb30BaHUS YYXO0ro Aundenk-ponuka, 3a-
SIBUB, YTO «NPOAYKLMS HEMPOCETEN aBTOPCKMM MpaBoM He perynupyetcs». Cya OTKNOHWN 3TOT J0BOA, YKa-
3aB, YTO AUNAENK - 3TO NNLWb «AOMNOMHUTENbHBIN MHCTPYMEHT 06paboTkn BUeoMaTepUanoB, a He Cnocob ux
co3gaHusy», u B3bickan 500 000 pybrei komneHcauwu, NpU3HaB TBOPYECKUI BKMaf akTepa, pexuccepa u
MOHTaxepa.

Takum 0Bpa3om, rpaxaaHcko-npaBoBast 3awuTa n3obpaxeHus 1 ronoca B anoxy Avngenkos Tpebyet
AByeauHoro noaxoga. Bo-nepBbix, HEOBXOAWMO MPaBUNBLHOM HOPUOMYECKON KBAnMUKaLMM HapyLIEHHOro
Bnara: ans n3obpaxeHus - npsaMas cebinka Ha cT. 152.1 TK PO [1], ans ronoca - o6ocHoBaHue Yepes cT. 150
K P® (HemaTepuanbHble 6nara) nubo yepes kaTeropuio BUOMETPUYECKUX NEPCOHANbHbIX AaHHbIX [5]. Bo-
BTOpbIX, HeobXxoauMMa rpamoTHas npoueccyanbHas ctpaterus: dukcauus hakta pacnpocTpaHeHus Yepes
HoTapuanbHbIn npoTokon (cT. 102—-103 OcHoB 0 HoTapuarte) [3] 1 3asBNeHMe XxoaaTaicTea O Ha3HaYeHUM cy-
AebHon akcnepTusbl (cT. 79 TTIK PO) [2] Ans NOATBEPXAEHWS UCKYCCTBEHHOMO MPOUCXOXAEHWS BUOEO W
ayavo.
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AHHoTauus: B 3T0M CTaTbe aBTOP aHanM3MpyeT BOMPOCH! (OMHAHCOBOW MOLAEPXKKA U YCIIOBUIA MPOXMBAHUS
HECOBEPLLEHHONMETHUX B CUTyaLMsIX, KOrga oauH unu oba poauTens yTpaunBatoT CBOWM POAUTENbCKME NpaBa.
O6cyxoatoTCs NPaBOBOIA CTAaTyC anMMEHTOB W MOCNEACTBUS NPEKPaLLEHNs POAMTENBCKUX NpaB A4S AeTe.
KrtoueBom TeMoii CTaTbl SBMSIETCS OXpaHa npaB M MHTEPECOB pebeHka.

KnioueBble cnoBa: cemeiiHoe NpaBo, NULLEHNE POAUTENBCKUX NPaB, anMMEHTbI, 3alluTa MHTEPECOB HECO-
BEPLUEHHONETHMX, XUMULLHbIE NPaBa AeTeN.

CHILD SUPPORT OBLIGATIONS AND HOUSING RIGHTS OF THE CHILD UPON DEPRIVATION OF
PARENTAL RIGHTS

Kharitonov Mikhail Evgenievich
Scientific adviser: Kuzbagarova Veronika Aleksandrovna

Abstract: In this article, the author analyzes the issues of financial support and living conditions for minors in
situations where one or both parents lose their parental rights. The legal status of alimony (child support) and
the consequences of the termination of parental rights for children are discussed. A key theme of the article is
the protection of the rights and interests of the child.

Key words: family law, deprivation of parental rights, alimony, child housing rights, protection of the interests
of minors.

B coBpemeHHON NpaBOMPUMEHNTENBHON NPaKTUKe M OBLLECTBEHHON AMCKYCCMM BOMPOC obecneyeHuns
XAbeM 1 9PEEKTUBHOTO B3bICKAHUS arMMEHTOB C JINL, KOTOPble BbInn NULLEHbI POAUTENBCKUX NpaB, 3aHu-
MaeT BaxHOe MeCTO.

MMpexae Bcero, Koraa peyb 3aX0AUT 06 UHCTUTYTE JULWEHNS POAUTENLCKUX NpaB, 3akpenneHHblin Ce-
MeWHbIM Kogekcom Poccuiickon ®epepaun ctatben 69 [1], Mbl JOMKHbI CKadaTb, YTO OH ABMSETCS UCKMOY K-
TENbHOM MEpOW, KOTOpas NPUMEHSIETCA MPK Ype3BbIYaiHbIN 06cTosTeNsCTBaX [2, €. 118]. A yuuTbiBas, 4YTo
rocyfapCTBeHHas nonutuka Poccuickon Gefepalm HanpasrieHa Ha COXpaHeHWe W noaaepaHue Kpemnkom 1
TPaAMLMOHHOMN CEMbM, TO 3TOT BOMPOC B COBPEMEHHOM 00LLeCTBE BCTaeT ocTpo [3, C. 4].

HecMoTps Ha TO, YTO AaHHas cepbesHas CaHKUWS NpekpallaeT BCe npaBa fIMIEHHOrO POAUTENbCKUX
npaB POAMTENS, N0 OTHOLLEHO K pebeHKy, OHa He 0CBOBOXAAET poaNTeNs OT UCMONHEHMS 0653aHHOCTEN MO
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copepxaHuto pebeka (n. 2 ct. 71 CK P®) [1].

MMepBbIM M OCHOBHBIM CMOCOBOM 0becneyeHnst 6riarococTosHa pebeHka nocne NULWeHNs poauTenen
WNN POAUTENS POAUTENBCKMX NPaB ABMAKTCA anUMEHTb.

AnumeHTHble 06513aTeNbCTBa, KOTOPbIE HaKNaAbIBATCA Ha IMLWEHHOMO POAMTENBLCKMX NPaB PoAUTENs
nomoratoT pebeHKy unm ocTasliemycs y pebeHka poguTento matepuansHo, nbo octaslumincs 6e3 pogutenen
pebeHOK nnu pebeHoK, OCTaBLUMIACA C OQHUM POAUTENEM, MOXET UCMbITbIBAaTb ONPeAeneHHble (MHAHCOBbIE
TPYAHOCTH.

MOXHO ckasaTb, YTO NULLEHWE POAMTENBLCKMX NpaB TPaHCHOPMUPYET annMMEHTHbIE 06s13aTeNnbCTBa no
cofepxaHuio pebeHka 3 anemeHTa obLLero poanTENbLCKOro NONeYeHNs!, C BOSMOXHOCTbLIO 0BLLIEHUs 1 BOCTU-
TaHus pebeHKka B CaMOCTOATENbHYHD OXPaHWUTENbHYH CaHKLMto. Mpy TOM Takas TpaHchopMaums NpouCXoanT
NPSMO NPU BbIHECEHWUN PELLIEHNS O NIMLLEHWW POAUTENBCKUX NpaB, Befb CornacHo nyHkTy 3 ctatbn 70 CK PO
[1] cyn 06s13aH OA4HOBPEMEHHO PELLMTL BOMPOC O B3bICKAHWM anIMMEHTOB, HE3AaBMCUMO OT TOTO, 3asiBIEHO N
Takoe TpeboBaHMe UCTLOM UMK HET.

Ho TyT cpasy xe BO3HMKaT BOMpockl 06 Lenesoit Tpate cpeacTs. Ecnu npu onpegenexnn pebexka B
[ETCKOe yYpexaeHne Ha MOSHOe rocydapcTBeHHOe 0becneyeHne anuMMeHTbl 3a4nUCSITCS Ha cYeTa TakuxX
YUYPEXOEHUI, TAe 3a4acTyio akKyMynupyrTCa A0 COBEpLLUEHHONETUs pebeHka, TO BOT CPEACTBA, NOMyYeHHble
ocTaBLMMCS Y pebeHka poautenem, MOryT MATK Kyaa yrogHo. KoHeuHo, fe-tope anuMeHTHble AeHbr NocTy-
NalT C Lenblo cogepxaHus, BocnuTaHus n obpa3oBaHns pebeHka, B COOTBETCTBIE €O cTaTber 60 Poccuir-
ckon ®efepaunn, Ho fe-hakta 3akoH He KOHTponupyeT TpaTbl cpeacTs. CoOBpEMEHHOE 3aKOHO4ATENbCTBO He
3aKkpennseT B cebe Kakoro-To NpPOBEPSIOLLETO OpraHa, KOTopblit Bbl 3aHUMarCs OTCNEXMBaHWEM MOCTynato-
LMX CPEACTB, @ CaMn NONY4YMBLUME anMMEHTLI CPEACTBa 0053aHHOCTY CAaBaTh OTYET MO TpaTaM He UMEHOT.

Bce BbilueckasaHHOe co3gaeT cuTyaumio, korga pebeHok MOXET BbITb ULWEH JOCTOMHOM obecneyeHns,
XOTS HYXHble CpeacTBa NOCTynatoT Ha cyeT poautens. W, K coxanenuio, coBpemMeHHoe Poccuiickoe 3akoHoaa-
TEMNbCTBO He BbIpaboTano MexaHmama, KoTopbli 6bin Bbl CNOCOBEH UCMPaBUTL CIOXMBLLYIOCS CUCTEMY,

Cnegyowmin 6onbLuon npobnemoit sensetcs npobnema B3biCKaHMS ariMMEHTOB C MapruHarbHbIX dre-
MEHTOB ¥ B LIENIOM C JILLEHHbIX POAUTENBCKIX NpaB. He cekpeT, YTo nuua, K KoTopbIM Obiria npuMeHeHa Me-
pa NULIEHNS POAUTENBCKUX NPaB, 3a4acTyo He UMeKT CTabunbHOro Aoxoaa.

B atom cnyyae nposBnseTcs He0BX0AUMOCTb NMPUMEHEHUS XECTKUX MEpP UCMONHUTENBHOTO NMPON3BOL-
cTBa (NpUHyAnTENbHbIE PaboTbl, YroNoBHas OTBETCTBEHHOCTL Mo CT. 157 YK P®) [3], yTo, oaHaKo, He Bceraa
NPUBOAUT K peanbHOMYy HanonHeHuto Biogxeta pebeHka W He Bcerga JOCTUraeT CBOEN KOHEYHOW Lenu, a
WMEHHO 3aCTaBuWTb HemnaTesblLyKa anMEHTOB BbIMOMHATL CBOW anMMEHTHbIE 0653aTenbCTBa.

Cutyaums ¢ XunuiHelMu npaBamm pebeHka ele bonee CnoxHa, Tak Kak 3Ty Npasa npeTtepnesatoT 60-
riee CroxHyt TpaHcopMaumio B Criyvae NMULWEHWUS poauTenen poautensckux npas. CormacHo cratbe 71
CemenHoro koaekca Poccuickoin @eaepaumm, pebeHok coxpaHsieT npaBo COBCTBEHHOCTU Ha XMMoe NomeLLe-
HWe UK NPaBO MOMb30BaHUS UM.

3akoH no3sonsieT B CyaebHOM NopsiaKke BbICENNTb POAMTENS U3 COLMANbHOTO XWUibsl, ECAN ero coced-
CTBO C pebeHKOM npu3HaHo HeponycTuMbiM. OB 3TOM Ham YeTKo ykasbiBaeTcs B Y. 2 ¢T. 91 XK PO [1], npu
TOM KO BCEMY MPOYEMY, BbICEMNEHNE HELOMYCTUMOrO POAUTENS U3 XWNOr0 NOMELLEHNS MOXET OCYLLECTBNSAT b-
cs 6e3 npegocTaBneHns Apyroro Xurbs.

OpgHako, ecnu poauTenb — COBCTBEHHMK, CUTYaLMs MEHSIETCA Ha KapauHanbHO: npaea Bragernbua
OKa3blBaTCA "cunbHee", 1 Bpems noucka HOBOM KPbILLM Haf FONOBOM NIOKMTCA Ha MEYM HECOBEPLLEHHONET-
Hero, a Ae-(haKTo Ha ero 3aKOHHOTo NpesCcTaBuUTeNs.

Ecrv pogutens siBnseTcs cOBCTBEHHUKOM KBAPTMPbI, BbICENUTb €ro KpaiHe COXHO 13-3a KOHCTUTYLM-
OHHOTO MPUHLUMNA HENPUKOCHOBEHHOCTM Xunnwa. B aTom cnyyae «TpaHcopmaums» npas pebeHka YacTo
OCTaeTCs [eKnapaTuBHOW: Je-tope NpaBo Monb30BaHWS COXpaHSETCs, fe-hakto — pebeHOK BbIHYXAEH Npo-
X1BaTb B MHTEpHATE WK y OCTABLUErOCSH POANTENS, a MHOTAA U OMeKyHa, Tak Kak Haxo4uTbCs B OAHOI KBap-
TUPE C NPaBOHAPYLUMTENEM ONACHO.

OpfHaKo anuMMEHTLI U peLLeHre XUNULLHOTO Bonpoca pebeHka He SBRSTCA OKOHYaTENbHOM Mepoit Mo
obecneyeHunio 30OpOBOro passuUTKs AeTein. Pe6eHOK, Ybh poaUTENM N OAMH U3 poauTenei Bbin NUWEH po-
QUTENbCKUX NpaB, MOXET NPEeTeH4OBaTb Ha HacneoBaHne WMYLLECTBO NogobHbIX poauTenein. B cBo xe
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ovyepeab NULWEHHbIA POANTENLCKUX NpaB POAUTENb NULLAETCS NpaBa HacneaoBaTh MMYLLECTBa CBOErO pe-
BeHka.

OTa SBHO BbIpaXEHHas 3akOHOAATENbHas acMMETPUS, KOTOPasi YMbILWMIEHHO NOAYEepPKMBaeT 3alynT-
HYI0 (DYHKLMIO CEMENHOro NpaBa No OTHOLLEHMIO K pebeHky. MpuToM BO3pacT B 3TOM BONPOCE HE WUrpaeT Hu-
kako ponu, nbo pebeHOK MOXET HacneaoBaTb UMYLLECTBO CBOETO poauTens, kak Oyayunm HECOBEpLUEHHO-
NETHUM, TaK 1 Byay4m coBepLIEHHONETHUM [5, c. 1].

Ha ocHoBe aHanuaa npefcTaBnsercs LenecoobpasHbim:

1. BHegpeHue MexaHu3Ma 0053aTENbHOMO XUIMLLHOTO anMMEHTUPOBAHWS: €CMK NULLEHHLIN MpaB
POANTENb-COOCTBEHHMK OCTAETCA B KBApPTUPE, a pPeOEHOK He MOXET MPOCKMBATL C HUM B O4HOM KBApPTUpE,
TO Cyf, PYKOBOACTBYSICb MHTEPEcamu pebeHKka JOMKeH MMETb NPaBO BO3NOXWTb Ha Takoro poautens obsaaH-
HOCTb MO OnnaTte HaMa Xunbs Ans pebeHka.

2. CosgaHue anuMeHTHOro hoHaa: B CBS3M C TEM, YTO HEAOOPOCOBECTHbIE AMOMUHLLMKMA MOTYT
YKMOHATLCS OT OnnaThbl aNnMMEHTOB, YTO MPOMCXOANT YacTo, BUAETLCS NIOTMYHLIM rOCYAapCTBY B3sTb Ha cebs
BbINATy MUHUMANLHOM CyMMbI, MPX TOM BCE BbINNaveHHble anuMeHTHOMY POHAY NpuHUMas Ha cebs npaso
perpeccHoro TpeboBaHNs K JOIDKHUKY.

3. BBepeHue exemecsyHONM OTYETHOCTM ANs TpaT MO NOCTYNMBLUMM Ha CYeT poauTens pebeHka
cpeacteam, Aabbl MCKMIOYUTL BO3MOXHOCTb TPaThl MOMYYEeHHbIX CPEACTB Ha BELUM, KOTOPbIE He CBS3aHbI C
obecneyeHnem, obpasoBaHmeM 1 ocyrom ans pebexka.

BbileHa3BaHHble Mepbl 4OMKHbI NPUBECTY K PELLEHNIO HAa3peBLUMX NPobnemM B CeMenHOM npase.

MoaBoas MTOr, MOXHO CKasaTb, YTO 3akoHoAaTenbHas 6asa 1 cama rocyaapCTBeHHas MonmTUKa YeTko
[aeT NOHATb, YTO NULLEHNE POAMUTENbCKUX MpaB He 03Ha4aeT “cBobody” poauTEnen Unu poauTeNs OT CBONX
obsi3aTensCcTB nepen pebeHKkoM. AHanua nokasbiBaeT, YTO NMULLIEHWe POAWTENbCKMX NpaB BUAWUTCS rocyaap-
CTBOM, KaK YXYyZLIEHUE XM3HEHHOW CUTyaummn He Ans pebeHka, a Ans NUWEHHOTO POANTENbLCKIUX NpaB Poau-
Tens. KopoTko, MOXHO onucaTtb Takue Mepbl, Kak HeoMyLLeHe NPeBpaLLeHNs NIULLEHNS POANTENLCKIX NpaB
B «0cBOOOXAEHME» 6E30TBETCTBEHHOTO POANTENS OT OBPEMEHM MO MaTepuanbHOMY noanepkaHuio pebeHka.
OpHako He obolunock 1 6e3 HeaoOCTaTKOB, KOTOPbLIE SIBHO MOKa3bIBAOT HECOBEPLLEHCTBO MHCTUTYTA NULLIEHNS
POANTENLCKUX NPaB.
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AHHoTaums: [loctaTouHo YacTo B cyaebHon npakTuke Poccuiickoin Geaepaumuy BcTpeyaeTcs npobnema pas-
rPaHNYEHNs NPECTynneHni NpoTUB cO6CTBEHHOCTM — Kpaxa (CT.158 YK P®) n rpabex (cT. 160 YK P®). B ces-
31 C 3TUM B CTaTbe NPOBOANTCS CPABHUTENBHO — NPaABOBOM aHann3 06BEKTUBHOM CTOPOHbI 1 cnocoba Xuie-
HWS, OLEHMBAIOTCS KPUTEPUM HANMYMS OTKPLITOTO XWLLEHWS U MPUMEHEHNS Hacunust NBo yrpo3 ero npume-
HeHus. Takxke XxapaKTepuaylTcs TUNUYHbIE OLIUBKW KBanUMKaLmM aHHbIX COCTABOB MPECTYNEHH.
KnioyeBble cnosa: Kpaxa, rpabex, npecTynnexue, pasrpaHuyeHne, Ksanuukaums.

THE PROBLEM OF DISTINGUISHING THEFT (ART. 158 OF THE CRIMINAL CODE OF THE RUSSIAN
FEDERATION) AND ROBBERY (ART. 160 OF THE CRIMINAL CODE OF THE RUSSIAN FEDERATION)

Andryushina Marina Alekseevna

Abstract: In the judicial practice of the Russian Federation, the problem of distinguishing between crimes
against property, such as theft (Article 158 of the Criminal Code of the Russian Federation) and robbery (Arti-
cle 160 of the Criminal Code of the Russian Federation), is quite common. In this regard, the article provides a
comparative legal analysis of the objective aspect and method of theft, evaluating the criteria for open theft
and the use of violence or threats of violence. It also highlights common errors in the qualification of these
crimes.

Keywords: Theft, robbery, crime, delineation, qualification.

PasrpaHuyeHne kpaxu 1 rpabexa — 970 0fHa M3 CamblX 3anyTaHHbIX M HEOAHO3HAYHbIX Npobnem, cBs-
3aHHbIX C KBanugukaumen npecTynneHni npoTue COBCTBEHHOCTU. XOTb OTIIMYMS STUX COCTABOB NPECTynIe-
HWA BHELUHE OYEBMAHbBI, NPAKTUKA MOKA3biBAET, YTO rPaHMLbl 3TVUX MPECTYNNEHNA JOCTAaTOMHO CMeLlaHbl. B
HEKOTOPbIX CIyYasix BO3HWKAKT TPYAHOCTb YCTAHOBUTL XapakTep AEWCTBUN BUHOBHOTO, €ro YMbICEN W BOC-
NpUATUE NPECTYNNEHUS NOTEPNEBLUMMM U TPETbUMK NLamu. KoppekTHas knaccudmkaums HeceT B cebe
He TOMNbKO CMpaBEeANMBOE Ha3HAYEHWE HaKkalaHWs, HO M NPaBMIbHYKO NPABOBYK OLEHKY CaMOro npectynne-
HWS, YTO B CBOK OYepefb PacKpbiBaeT 3HAYUTENbHOE TEOPETUYECKOE M MPAKTUYECKOE 3HauveHue. B cospe-
MEHHO NpakTuke cyd ocoboe BHUMaHWe yaensieT aHann3y OOBbEeKTUBHBLIX U CYyObEKTUBHBIX MPU3HAKOB Mpe-
CTYNNEHNS, @ TaKKe Cnocoby ero COBEPLUEHMIO.

B cootetcTBUM cO cTaTtbern 158 YronosHoro kopekca Poccuiickoin ®eaepauuu, kpaxa onpegensercs
KaK TaliHOE Yy)XOro UMyLLECTBA, APYIMMM CIOBaMU, 3TO HE3aKOHHOE 1 6€3B03ME3QHOE OTUYXAEHWE UMyLLE-
CTBa, NPUHAANEXaLLero ApyroMy nuLy, B NoNb3y COBEPLUMBLLETO NPECTYNNEHNE UK TPETBUX ML, OCYLLECTB-
neHHoe 6e3 cornacus Bnagenbla 1 3aKOHHOro aepxatens umyLiectea. CyLecTBEHHbIM MPU3HAKOM Kpaxy
SBNSETCA €€ CKPbITbIN XapaKTep: 3M0YMbILUNEHHUK HaMEPEHHO CKPbIBAET (PakT coBepLueHus XuiieHus[1,
c.231]. B npotnBononoxHocTe aTomy, rpabex, perynupyembiin ctateen 161 YK P®, npeacrasnset cobon oT1-
KPbITOE XMLLEHWE Yy)XOM COBCTBEHHOCTM, OCYLLECTBISEMOE Ha BUAY Y NOTEPNEBLUErO UNM ApyrX CBMAETE-
nen, KoTopble 0CO3HalT mpoucxodswee. CneaoBaTenbHO, KMNOYEBOE pasnuyne Mexay dTUMK ABYMS npe-
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CTYNMEHUSMU 3aKMIOYaeTCH B METOAE COBEPLUEHUS XMLLEHWUS — CKPbITOM WK OTKPLITOM, YTO BIIMSIET Ha CTe-
neHb 0BLLECTBEHHOW OMACHOCTY AEAHUS 1 CEPbE3HOCTb HACTYNUBLUMX NOCNEACTBUI[2, €.258].

OnHUM U3 KITHOYEBbIX KPUTEPUEB, MO3BONSOLLMX OTHECTW KOHKPETHOE AESHUE K OOHOMY U3 3TUX COCTa-
BOB NPECTYNNEHUS, SABMNSETCA XapakTep AeUCTBUA CreuuduUYHbIN AN NPeCcTynHuKa, 1 cnocobbl BOCIPUATUS
npoLecca U3bATUS YyXXOro MMyLLEecTBa. ECnv npecTynHuK coBepLuaeT AesiHue TaHo, CYMTas, YTO ero He yBu-
OAT, U OH He NMOHeCceT OTBETCTBEHHOCTb 3a [esiHWe, TO COBepLUaeTcs Kpaxa, a B criyyae, koraa nuuyo coeep-
LIaeT XWLeHWe OTKPBITO M 3HAET, YTO ero BUAAT NOTEPNEBLUMIA, KOTOPLIA NOHUMAET HE3AKOHHOCTb MPOUCXO-
AsLLero, Torga BblAenseTcs Takoi cocTaB, kak rpabex. [pu 3TOM HeBaxHO co3faBan Wiu NpensTcTBoBan
NOTEePNEBLUMI, BAXHO TO, YTO CaMO XULLEHUE UMYLLECTBO HOCUIIO OTKPbITLIN XapakTep.

CybbekTrBHas CTOPOHa NOMOraeT onpeaenuTs hopMy XMLLEHWs, KOTopas BaxHa Ans npouecca pas-
NIMYEHNS PA3HOBUAHOCTEN XULLeHUs. Dopma XMLLEHWs NOMOraeT YCTaHOBUTb OCO3HaBan N BUHOBHbIN, YTO
€ro AeNCTBUS HOCAT OTKPbITbIN XapakTep. Henb3s He OTMETUTL POMb JAaHHOTO acnekTa B pasrpaHUYeHnn AaH-
HbIX COCTaBOB. TaK Kak eCnv BUHOBHbIW, COBEpLUAs AesHUE, AyMan, YTo ero AeNCTBIUS HOCAT CKPbITbIN Xapak-
TEP, AaxXe Npu hakTyeckom HabmogeHnn 3a HUM, TO Takoe AesHue Byaet KBanuuuMpoBaHo, Kak Kpaxa.
Takke 3aecb 60MbLUIYIO POrb MrpaeT OTHOLLEHWE CBUAETENeN 1 noTepnesLUMX. Ecnn aTu nuuya ocosHaBanm
XapakTep COBEPLIAEMOro AesHUS W BUHOBHbIA NOHUMan, YTO NPECTYMNHOCTb €ro AENCTBUI O4EBUHO, TO TaKoe
aesiHue byaet ksanuduuMpoBaTbes Kak rpabex|3, ¢.158].

AHanms cynebHbIX peleHnii 0 NPUCBOEHWM U XULLLEHUM YyXXOTO MMYLLLECTBA MOKa3bIBAET, YTO pasnu-
4ne Mexay Kpaxamu 1 rpabexamut SBRSETCS YEM-TO JOBOMBHO CROXHBIM HE TOSbKO ANst 3KCNEPTOB MO Npea-
BapUTENbHOMY CMEeACTBMIO, HO U AN CyAa B XoAe cyaebHbIx pasbupatenscts. OCHOBHYHO Npobnemy MOXHO
OTHECTW K BONPOCY afeKBaTHOW OLEHKM XapaKTepa MpecTynHbIX AENCTBUA NPECTYNHUKa M TOM (hopMbl BOC-
NPUATUA UX OEUCTBUA noTepneBluMM. B cBoux noctaHoBneHusx BepxosHblir Cyn Poccuickoin ®efepaumm
HEOAHOKPATHO yKasblBar, YTO MpU PEeLLeHU! BOMpoCca O KBanuukauum HeoBXOAMMO Y4YMTbIBATb COBOKY M-
HOCTb obcTosATeNnbCTB Aena. O6s3aTenbHO AOMKHO YYMTbIBATLCA NOBEAEHWE NULA, MECTO U BPEMS COBEpLLE-
HWS NPECTYNINEHUs, PeakUUs OKPYXatoLmnx 1 0CO3HaHWE BUHOBHBLIM CTOPOHY OTKPLITOCTU CBOErO LEeWCTBUS.
OwnbkM YacTo BO3HUKAIOT, KOTAA OpraH npefBapuTeNbHOrO paccrnefoBaHus KBanupuumupyeT OencTBre Kak
rpabex nuwb No gakTy NpUCyTCTBUS MOTEPNEBLUENO, He YCTaHaBMMBas, OCO3HAET I BUHOBHbIW, YTO €ro
AencTBus Bbinn 3aMeyeHbl. B NpOTUBONONOXHbIX CUTYaLMAX XULLEHWE OLIEHUBAETCS Kak kpaxa, XoTs 06cTos-
TENbCTBA — Harnpumep, akTMBHOE CONPOTUBMEHWe NOCTPaAaBLUEro Unu yrposa OT BUHOBHOTO — YKasblBaeT
Ha OTKPbITbIA XapakTep NpectynrneHus. IMeloT Mecto 1 Takue criyyaum, Korga Cyd HernpasuibHO pasnuyaeT
pa3bon 1 rpabex, He yCTaHaBNMBas NPUMEHEHUS HACUIUS UMW Yrpo3bl ero NpUMeHeHus. B nogobHbIx cnyya-
fX BO3HMKAET MCKaXeHWe KopuaMYeckon KapTWHbI MPECTynneHus, HapyweHue npuHUuMna crpasesnveoro
HaKa3aHus 1 pa3pyLUeHre NpuHLMna eauHoobpasns NpaBonpUMEHUTENBHON NPaKTUKA.

BonbLunm HegocTaTKOM SBMSAETCH OTCYTCTBUE 3aKOHOAATENbHbIX KPUTEPUEB pa3rpaHnyeHus aTux cocTa-
BoB. PopmynupoBku cTatbn 158 1 161 YK PO nmetoT 40BOMBHO 0BLLMIA XapaKTep, 3TO Xe 0CTaBnseT MECTO A4S
cyaebHoro TONKOBaHUS U HEOAHO3HAYHOrO OMPEAENEHNs UX KOHKPETHOrO Xapaktepa. CrnoXHOCTW BO3HMKAOT
npu onpegeneHn NpaBoBOM KanmMukaLmy CoBbITUIA, HAYaBLUMXCS Kak Kpaxa, HO 06epHyBLUasics rpabekom
nocne Toro, Kak AesHWe NpecTymnHuka Bb1no obHapyxeHo. PelueHne aTux npobrem BO3MOXHO MyTEM YTOUHEHMS
3aKoHOJaTEeNbHbIX (hOPMYIMPOBOK M pa3paboTkn pa3bsacHeHUn BepxosHoro Cyaga PO, roe He Tonbko cneaoBa-
1o 6bl 3akpenuTb Gonee AeTanbHble NPU3HAKN OTKPBITOTO W CKPLITOTO XWULLEHUS, BKITHOYAs KpUTepUn CyObekTnB-
HOr0 OCO3HaHUS CyOM BUHbI BUHOBHOTO. Takxe BaXXHO COBEPLLEHCTBOBAHWE CMEACTBEHHOM NPaKTUKM W cyaeb-
HOM MPAKTUKK 33 CYET YCUNEeHWs MOATOTOBKM CriefoBaTenen 1 cyden no aHanuay BOCMPUATMS YerioBeka npe-
CTYMHOTO esHWe 1 YHU(MKaLMK KBanudmMKaLmmn YacTy cocTaBa NpecTyniieHns npu pacCMOTPEHUU Cyaamm pas-
TIMYHbBIX YTOMOBHBIX A€M O XMLLEHUsIX. MpakTuyeckas HeoBX0AMMOCTb TakuxX 3aKOHOAATENbHO HE YperynnpoBaH-
HbIX Mep 3aKIioyaeTcs B CTpeMeHun 06ecneynTb NpaBunbHOCTb KBanuuKaLmm.

Takum 0Bpa3om, MOXHO chenaTb BblBOA, YTO pasrpaHuyeHne Mexay Kpaxei n rpabexom sBnseTcs
O[HOW M3 CaMblX aKTyamnbHbIX, HO WCTOPUYECKM COXHbIX NpobneM KBanudukauuu NPecTynneHuin npoTus
cobcTBeHHOCTU. [laxe mpyu CyLLeCTBYHOLMX 3aKOHOAATENbHbIX onpeaeneHnsx, cyaebHble aena ceuaeTenb-
CTBYIOT O TOM, YTO rpaHuLa Mexay TaHbIM 1 OTKPbITbIM XWULLEHWEM MO-MPEXHEMY OCTaeTCs pa3MbITON, U ee
HeobXxoa4MMo BCeraa OLEeHWBaTb KOMNMEKCOM 06CTOATENBCTB, NPUYEM B NEPBYIO OYEPEdb NCUXOMNOrMYECKOr0
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BOCNPUATNA CTOPOHaMW cobbiTnsa, a nocne yXe Xapaktepa MpecTynHbIX aencTeni BuHoBHOro. Olwmnbka kBa-
nmcbvmau,mm Aen 4valle BCero cBsA3aHo C MEXaHU4ECKUM MOHATUEM cnocoba XULLEHUA U HeJoCTaTO4YHbIM MCK-
X0norn4yecknm BoCnpuUATUEM NPEeCTynneHna cmyaumel?l noTepnesLUnX.
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YK 4414

YI0/10BHAA OTBETCTBEHHOCTb 3A
BOB/IEYEHWE HECOBEPLIEHHONETHUX B
NEATENIBHOGTb TEPPOPUCTUHECKMX WA
JKCTPEMUCTCKUX OPT AHW3ALIMH:
SAKOHOATENbHbIE MPOBE/bI U NYTN X
BOCMOMHEHWA

XAJIEMEHAWK MAPUA POMAHOBHA,
WBAHOBA AHACTACHA AMUTPUEBHA

CTYAEHTHI
[anbHeBocTo4HOro MHCTUTyTa (punuan) ®rb0Y BO Beepoccuinckoro rocygapcTBEHHONO yHUBEPCUTETA
tocTuumm (PIA Muntocta Poccun) B 1. XabapoBck

AHHoTauus: B cTaTbe paccmaTpuBaloTCs akTyarbHbIe BOMPOCH! YTONOBHON OTBETCTBEHHOCTM 3a BOBIEYEHNE
HECOBEPLLEHHONMETHUX B EATENBHOCTb TEPPOPUCTUHECKUX W IKCTPEMMCTCKUX OpraHu3aumin. Ha ocHoBe aHa-
nmsa Hopm YK P® (cT. 150, 205.1, 282.1, 282.2) n npaBONPUMEHUTENBHOW NPAKTUKK BbISBASIOTCA CyLLe-
CTBEHHbIE 3aKOHOAATENbHbIe NPoGenbl, CBA3AHHbIE C OTCYTCTBUEM CMELManbHOMO KBanuguLMpyHOLWEro npu-
3HaKa BOBMEYEHUS] HECOBEPLLEHHONETHENO B SKCTPEMUCTCKYHD AEATENBHOCTb, @ Takke Npobnembl KOHKype H-
Lmm obLeit n cneynanbHbix HOpM. MpeanararTcs KOHKPETHbIe 3aKOHOAATENbHbIE Mepbl, HanpaBeHHbIE Ha
anddepeHLmaLmo OTBETCTBEHHOCTI U YCUNEHWE YTOSTOBHO-MPABOBOM 3aLMThI HECOBEPLLEHHOMETHUX.
KnioueBble cnoBa: BOBEYEHNE HECOBEPLUEHHONETHUX, TEPPOPU3M, IKCTPEMMU3M, YrONOBHAs OTBETCTBEH-
HOCTb, 3KCTPEMMCTCKas OpraHW3aLms, TEPPOPUCTUYECKAs JEeATENbHOCTb, CKNOHEHWEe, BepboBKa, kBanudmka-
LS NPecTynneHni, 3akoHogaTenbHbIe Npobenb.

CRIMINAL LIABILITY FOR INVOLVING MINORS IN ACTIVITIES OF TERRORIST AND EXTREMIST
ORGANIZATIONS: LEGISLATIVE GAPS AND WAYS TO FILL THEM

Khalemendik Maria Romanovna,
Ivanova Anastasia Dmitrievna

Abstract: The article examines topical issues of criminal liability for involving minors in the activities of terrorist
and extremist organizations. Based on the analysis of the norms of the Criminal Code of the Russian Federa-
tion (Art. 150, 205.1, 282.1, 282.2) and law enforcement practice, significant legislative gaps are identified re-
lated to the absence of a special qualifying sign of involving a minor in extremist activity, as well as problems
of competition between general and special norms. Specific legislative measures are proposed aimed at dif-
ferentiating responsibility and strengthening the criminal law protection of minors.

Key words: involving minors, terrorism, extremism, criminal liability, extremist organization, terrorist activity,
inducement, recruitment, qualification of crimes, legislative gaps.
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[MpOTMBOLENCTBME TEPPOPU3MY W IKCTPEMU3MY SBNSAETCH OOHUM W3 MPUOPUTETHBLIX HaNpaBneHWn yro-
nosHon nonutukm Poccuinckon ®egepaumnn. Ocobas 06LecTBEHHAs ONAaCHOCTb AaHHbIX NOCAraTeNbCTB Heo a-
HOKpaTHO noavepkueanack B CtpaTternn HaumoHanbHoi 6esonacHocTy [1], a Takke B KoHuenuum npoTuBO-
AencTeus Teppopuamy [2]. B ycnosusix rmobansbHON LM poBusaumm 1 akTuBmsaumm LECTPYKTUBHBIX CUA OCO-
Bylo TpPeBOry BbI3blBaET LieNeHanpaBneHHOe BOBMEYEHNE HECOBEPLLEHHOMNETHUX B AEATENbHOCTL Teppopu-
CTUYECKNX W IKCTPEMUCTCKMX OpraHusauuid. NoapocTku N MOSOAEXb, B CUIY BO3PACTHBIX MCKUXOMOrNYECKNX
ocobeHHOCTEN, NpeacTaBnsioT cobon Hambonee ya3BUMYHO KaTeropuio HaceneHus, nerko nogaarLLycs pa-
AVKanusauum n BHELUHEMY MaHUMYNMPOBaHMIO. YTONOBHOE 3aKOHOAATENLCTBO NPU3BAHO 0b6ecneumnTb adek-
TUBHYIO 3aLUMTY HECOBEPLUEHHONETHMX OT NOAOBHbIX NOCAraTeNbCTB, OAHAKO AENCTBYOLME HOPMbI HE NiLLe-
Hbl NPOBEsIoB 1 BHYTPEHHWX NPOTUBOPEYNIA.

ba3o0BoN HOPMOIA, YCTaHABNMBAIOLLEN OTBETCTBEHHOCTb 3a BOBNEYEHNE HECOBEPLLEHHONETHNX B npe-
CTYMHY0 AeATenbHOCTb, sBnsetcs cT. 150 YK P®. [lucno3nuus aaHHOM cTaTby NpeaycmMaTpuBaeT YronoBHYO
OTBETCTBEHHOCTb 3a BOBMEYEHME HECOBEPLLEHHONETHErO B COBEPLUEHUE NPECTYNneHus nyteM obellaHui,
obmaHa, yrpos unu uHbiM cnocobom. Kak pasbschun MNneHym BepxosHoro Cyna P® B noctaHoBnewun ot
01.02.2011 Ne 1 «O cynebHol npakTuke NpUMEHEHUS 3aKOHO4ATENbCTBA, PErMaMEHTUPYHOLLEr0 0COHEHHOCTH
YrOSIOBHOW OTBETCTBEHHOCTWU W HakasaHWs HECOBEPLUEHHONETHWUX», MOA BOBMEYEHUEM MOHUMAKTCA Aeu-
CTBMS, HanpaBneHHble Ha BO3ByXOeHWe Yy HEeCOBEpPLUEHHONETHErO XenaHus COBEPLUMTb npecTtynneHue [3].
Mpu aToM . 4 cT. 150 YK PO cogepxut KBanmuumpyoLuii NpusHak — BOBIIEYEHWE HECOBEPLLEHHONETHENO B
NPECTYNHY0 rpynny Nnbo B COBEPLLEHNE TSHKKOTO UK 0COBO TSHKKOTO NPECTYNNEHNS, YTO BreyeT bonee cTpo-
roe HakasaHue.

OpgHako cihepa npumererns cT. 150 YK PO orpaHuyeHa o6Lymm NpuHLMNOM KBanuduKaLmm npu KOHKy-
peHunn obLyen 1 cneumnansHoi Hopmbl (4. 3 cT. 17 YK P®). Ecnin 0TBETCTBEHHOCTL 3a BOBMEYEHWE HECOBE -
LUEHHOMNETHETO B KOHKPETHbIE BUAbI NPECTYNNEeHUA NpeayCcMOTpeHa crnelmanbHbIMK COCTaBaMu, TO MPUMEH -
eTcs cneumarnbHas HopMa. VIMEHHO Takas cuTyauums Croxunach B OTHOLIEHWW NPECTYNNEHU TeppopuUCTUYe-
CKOW HanpaBneHHOCTH.

Cratbs 205.1 YK PO «Copeictame TEpPOPUCTUYECKON AEATENBHOCTU» B YacTu 1 npegycmatpusaet
OTBETCTBEHHOCTb 3a CKMNOHEHWE, BepOOBKY UMW MHOE BOBMEYEHWE NULa B COBEpPLLEHME XOTS Obl OQHOTO U3
NPeCTYNneHni, nepeyncnerHbix B gucnoauumm (ct. 205, 206, 208, 211, 277, 278, 279, 360, 361 YK PO u ap.).
MMpu aToM YacTb 1.1 3TOM Xe cTaTbi yCTaHABNWUBAET MOBLILLEHHYIO YTOMNOBHYI0 OTBETCTBEHHOCTb 3a T€ Xe Ae-
SHWS, COBEpLLEHHbIE B OTHOLLEHWUW HECOBEPLLEHHONETHEro. Takum 0bpasoM, B cdhepe NpOTUBOAENCTBUSA Tep-
pOpU3My 3aKoHoAaTenb Co3fan CneumarbHbIi COCTaB C YCWUNEHHOW CaHKUMern, npusHasas ocobyto obue-
CTBEHHYI0 ONAcHOCTb BOBIIEYEHUS B TEPPOPUCTUYECKYHO AEATENBHOCT UMEHHO ML, HE JOCTUMLUMX BOCEMH a-
AuatuneTHero Bospacta. Kak otmevaet C.B. bopucos, BBegeHue . 1.1 ¢1. 205.1 YK P® cTano BaxHbIM Lia-
rom B AuddepeHuymaLiim yronoBHON OTBETCTBEHHOCTM U OTpaXaeT OCO3HaHWe rocy4apCTBOM MOBbILIEHHOM
YS13BUMOCTW HECOBEPLLEHHONETHUX NEPes TepPopUCTUYECKON yrposon [4, c. 87].

CoBepLUEeHHO MHas KapTUHa HabnogaeTcs B OTHOLLEHU BOBIIEYEHUS HECOBEPLUEHHONETHUX B 3KCTpe-
MUCTCKYH0 LeATeNbHOCTb. YTonoBHas OTBETCTBEHHOCTb 3a CO3[aHNe SKCTPEMUCTCKOrO CoobLLecTBa 1 yyacTue
B HeMm (cT. 282.1 YK P®), a Takxke 3a opraHu3aLpio 4eSTENbHOCTU SKCTPEMUCTCKOM OpraHm3aumm (cT. 282.2 YK
P®) B gencTByIOLLEN peaakunn He COAEPXKUT KBanNM(ULMPYHOLLEro npu3Haka «B OTHOLLEHWUM HECOBEPLLEHHO-
netHero». Yactb 1 ct. 282.1 YK PO kpumuHanuampyet CknoHeHue, BepOOBKY MnW MHOE BOBMEYEHME NULA B
[EeATENbHOCTb AKCTPEMUCTCKOrO COo0bLLeCTBa, OAHAKO BO3PacT BOBMIEKAEMOrO fNULA He WMEET YroroBHO-
NPaBOBOro 3Ha4YeHUsa Ans kBanudukaumn. To xe kacaetcs u cT. 282.2 YK PO: u. 2 npegycmatpuBaeT 0TBeET-
CTBEHHOCTb 3a BOBMEYEHWE B JEeATENbHOCTb IKCTPEMUCTCKOM OpraHu3aummn, HO Takke 6e3 yyeTta Bo3pacTa
noTepnesLLero.

B cBA3M C 9TUM Ha NpakTWKe BOBMEYEHWE HECOBEPLUEHHONETHErO B 3KCTPEMUCTCKYI AEATENbHOCTb
kBanuguumpyetcs nmbo no ct. 150 YK PO (ecnm HECOBEPLUEHHOMNETHMIN BOBNEKAETCS B COBEPLLEHNE KOH-
KPETHOrO NPeCTynneHns 3KCTPEMUCTCKON HanpaBIEeHHOCTH, Hanpumep, NyBnnyHbIX NPU3bIBOB K OCYLLEeCTBIE-
HWO akcTpemmcTckom aestensHocTy — cT. 280 YK PO, nubo Bo3GyxaeHnst HEHaBUCTU UK Bpaxasl — CT. 282
YK P®), nu6o no ct. 282.1 unn 282.2 YK P® 6e3 yyeTa HeCOBEpPLLEHHONETHErO Bo3pacTa 3aBepboBaHHOIO
nuua kak obCTosTenbCcTBa, OTArYatLero Hakasanue. OgHako, kak BepHo nogmedvaet A.l. XnebyLkuH, no-
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[O6HbIA NOAX04 He B MOMHOM Mepe OTpaXaeT CTeneHb OBLEeCTBEHHON ONAcHOCTU COAESHHOMO, MOCKOMbKY
BOBJIEYEHME MOJPOCTKA B AKCTPEMMCTCKOE COOOLLECTBO MO CBOEN CYTU HE MEHEE ONACcHO, YeM BOBMEYEHME B
TEPPOPUCTUYECKYIO AesaTenbHOCTD [5, €. 114]. bonee Toro, akCTpeMucTCKas MOEONOrMa YacTo CIYyXUT NuTa-
TENbHOW CPEeAoN ANs nocnegyoLero nepexoaa K Teppopusmy, 1 UTHOpPUpOBaHWe 3TOro 0BCTOATENLCTBA CH K-
XaeT NPEeBEHTUBHbI NOTEHLMaN YrofloBHOrO 3aKoHa.

[Mpobnema ycyrybnsetcs Tem, 4to Y. 4 ¢1. 150 YK PO roBoput 0 BOBNEYEHUM B «NPECTYMHYKO rpynmny»,
K KOTOPO MOXHO OTHECTW W SKCTPEMUCTCKOE COOBLIECTBO, HO OMSATb-TaKU MPU YCROBUM, YTO BOBIIEYEHME
OCYLLECTBNISIETCA AJ1 COBEPLUEHUS KOHKPETHOrO MPECTYNNeHns B COCTaBe 3TOW IPynMbl, @ He MPOCTO Afs
yyacTusi B Hell. Ecnn xe BOBneYeHMe HanpaBfeHo Ha BCTYMNIEHUe B SKCTPEMUCTCKOE coobLLecTBO 6e3 Lenu
HeMe[IEHHOTO COBEPLUEHUS KOHKPETHBIX MPECTYNNeHUi (Hanpumep, AN pacnpocTpaHeHUs MAeonoruu), To
npuMeHeHue u. 4 ct. 150 YK P® ctaHoBuTcA npobremaTuyHbiM. Takum 06pa3oM, Hanuuo 3akoHOAaTesbHbIN
npoben: OTCYTCTBYET ChewnanbHas HopMa, YCTaHaBNMBatoLWas NOBbILLEHHY OTBETCTBEHHOCTb 3a BOBeYe-
HWe HECOBEPLLEHHOMETHENO UMEHHO B 3KCTPEMUCTCKYH OPraHM3aLmio Ui CoobLLECTBO.

Lincpposas cpena BHOCMT [OMOMHUTENbHbIE TPYAHOCTM B KBanudukaumo. Kak nokasbiBaeT aHanms
CNefCTBEHHOM NpaKTUKX, BepboBKa HECOBEPLUEHHONETHUX B AECTPYKTUBHbIE OpraHM3auuu BCe yvalle ocy-
LLECTBASETCS Yepes counanbHble CETW, MeCcCeHIKepbl, UrpoBble Nnathopmsl [6, ¢. 52]. B Takux ycnosusx
YCTaHOBIIEHME TOYHOTO BO3pacTa MOTEpneBLUEr0 MOXET ObiTb OOBEKTUBHO 3aTPYAHEHO, @ BUHOBHBIN MOXET
CCbINaTbCs Ha He3HaHWe Bo3pacTta BoBnekaemoro nuua. Mnenym BepxosHoro Cyga PO B noctaHOBREHMM OT
09.02.2012 Ne 1 «O HekoTopbIx BONpocax cyaebHOM NpaKTUKK MO YronoBHbIM AenaM O NPECTYNNeHUsX Tep-
POPUCTUYECKON HANPaBMNEHHOCTMY YKa3an, YTo OTBETCTBEHHOCTb No cT. 205.1 YK PO HacTynaet He3aBucUMO
OT TOro, 0CO3HABAs0 SN L0 BO3PACT HECOBEPLUEHHONETHENO, €CIM N0 0BCTOATENLCTBAM Aena OHO AOMKHO
b0 1 MOrno ero ocosHaearth [7]. OgHaKO B OTHOLLEHWUW 3KCTPEMUCTCKUX NPECTYNNEHM NojobHoe pasbsic-
HEeHWe OTCYTCTBYET, YTO NOPOXAAET TPYAHOCTU NPY LOKa3bIBaHWUM CYOBEKTUBHON CTOPOHDI.

[ins BOCMOMHEHNS BbISBNEHHbIX NPOGENoB NpeaCcTaBnsaeTcs HeobXo4uMbIM BHECEHUE W3MEHEHWUA B
YronosHbIn kogekc P®. Mpexae Bcero, cnegyeT YHAMULUMPOBATh NOAXO0S K OXpaHe HECOBEPLUEHHONETHUX OT
BOBMEYEHUS B TEPPOPUCTUYECKYIO M IKCTPEMUCTCKYIO AeATeNbHOCTb. Mo aHanorum ¢ u. 1.1 ct. 205.1 YK PO
LenecoobpasHo 4oNoNHUTL cTaTbn 282.1 1 282.2 YK P® kBanuuumpyoLmMy NpusHakamm — «Te e AesHus,
COBEPLUEHHbIE B OTHOLUEHWI HECOBEPLUEHHOMNETHErO». OTO NO3BONMUT AN epeHLMpoBaTbL OTBETCTBEHHOCTb
W Ha3Ha4aTb BMHOBHbIM Bonee cTporoe HakasaHue, a Takke obecneynt cobriofeHne npuHUMna cnpaseanu-
BoCTU (cT. 6 YK P®). CooTBeTCTBYHOLLME M3MEHEHMS MOTYT BbITb BHECEHBI, HAaNpPUMep, B YacTb 2 cT. 282.1 YK
P® (kBannuumpoBaHHbIN cocTaB) 1 YacTb 3 €T. 282.2 YK PO, nubo nytem fobaBneHns HOBbLIX YacTen.

Kpome Toro, Tpebyetcs odmumanbHoe TONKOBaHWE BbICLIEN CYAeOHON MHCTAHLMU OTHOCUTENBHO Mo-
psaKa KBanuukaLmm BOBIIEYEHUS HECOBEPLLEHHONETHETO B 3KCTPEMMUCTCKOE COOBLLECTBO C MCMONB30BaH U-
€M UH(OPMALMOHHO-TENEKOMMYHUKALMOHHBIX CETEN M 0OCOBEHHOCTEN YCTAHOBIEHNS 3aBELOMOCTU 3HAHWS O
Bo3pacTe notepnesLuero. neHym BepxosHoro Cyga P® mor 6bl pacnpocTpaHuTb Noaxod, BblpaboTaHHbI
AN TepPOPUCTUYECKUX NPECTYNNEHNI, HA fenia SKCTPEMUCTCKOWM HanpaBneHHOCTU.

Henb3s ocTaBnsitb 6€3 BHAMaHWA 1 NPOMNAKTUYECKUA aCneKT. YTOMOBHbIA 3aKOH LOIDKEH CTUMYNM-
poBaTb MO3WUTUBHOE NOCTKPUMUHANBHOE NoBefeHue. [peacTaBnseTcs 060CHOBaHHBIM PacCMOTPETb BOMPOC
0 BKITOYEHMM B NpuMeyaHus K cT. 282.1 n 282.2 YK PO Hopm, npegycmaTpuBatoLLinx BOIMOXHOCTb 0CBOBO X-
[EHUS OT YrofoBHON OTBETCTBEHHOCTW LA, 4OBPOBONBHO NPEKPaTUBLLENO y4YacTue B 3KCTPEMUCTCKOM CO-
obLiecTBe 1 akTUBHO CNOCOBCTBOBABLLENO PACKPLITUIO MPECTYNIEHNS, €CIN B €0 AENCTBUSX HE COAEPXUTCS
WHOrO COCTaBa, HO MPW YCOBMWM, YTO OHO HE BOBMEKAro B AeATENbHOCTL COOOLLECTBA HECOBEPLL EHHONETHUX.

B 3aBepLueHne OTMETUM, YTO CTPEMUTENbHAS 3BOMIOLMS Yrpo3 Teppopuama u aKCcTpemmsma Tpebyet
afieKBaTHOW peakuuu 3aKkoHoAaTens. YCTaHOBIEHWE MOBbILLEHHOW YrONOBHOM OTBETCTBEHHOCTU 3a BOBIIEYe-
HWE HECOBEPLUEHHONETHUX B AEATENbHOCTb SKCTPEMUCTCKUX OPraHM3aLyin He TONbKO BOCMOMHUT OYEBUAHbIN
npaBoBoM Npoben, HO W CTaHET 3HaYMMbIM LUAroM B CO3[4aHWM LIENIOCTHOM CUCTEMbI YrONOBHO-MNPaBOBOM
OXpaHbl NogpacTatoLLero NokoneHus oT Hamboree onacHbIX ()OpM AECTPYKTUBHOTO BIISHHS.
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YIIK 343.2

[IPOBJIEMbI ONPEAENEHWA KPYTA BJIN3KWX
JINLI B YT 0J10BHOM NPABE POCCUW KAK
HAPYILEHWUE MTPUHLIMNA CIPABE/INBOCTW

MNYyXHAKOBA BUKTOPWUA BUTANIbEBHA

CTYAEHT 2 Kypca WHCTUTYTa NpokypaTypsbl
®r60Y BO «CapatoBckas rocyaapCTBeHHas lopuanyeckas akagemus»

HayuHb1ii pykogodumens: Xenokoe Hukonaii Bsyecnasosuy
KkaHOudam ropududeckux Hayk, doueHm,

doueHm kagheOpb! y201108H020 U Y20/108HO-UCNOTHUMESbHO20 Npasa
®Ir60Y BO «Capamogckas eocydapcmeeHHast topuduyeckas akademusi»
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4TO UrHOPMPOBaHUE aKTYeCcKnX BpayHbIX OTHOLLIEHMIT NPOTUBOPEYNT NPUHLMNAM YronoBHoro npasa. Mpea-
naraeTcs pacLuMpuUTb NepeyeHb NnL, 0CBOBOXAAEMbIX OT OTBETCTBEHHOCTM 3a HECOOOLLEHe O npecTynne-
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VIOLATION OF THE PRINCIPLE OF JUSTICE

Pluzhnikova Viktoriia Vitalevna
Scientific adviser: Zhelokov Nikolai Viacheslavovich

Abstract: The article analyzes the conflict between the formal approach to determining the circle of close peo-
ple in the notes to Articles. 205.6 and 316 of the Criminal Code of the Russian Federation and the principle of
fairness. It is proved that ignoring the actual marital relations contradicts the principles of criminal law. It is
proposed to expand the list of persons exempt from liability for failure to report a crime and concealment.

Key words: principle of justice, close persons, criminal liability, concealment of crimes, de facto marital rela-
tions.

[MpuHUMN CnpaBeaIMBOCTH, 3aKpenneHHbIn B CT. 6 YronosHoro Kogekca Poccuitckoit ®epepaunm (aa-
nee — YK PO) [1], aBnseTca ¢yHaaMeHTanbHbIM NOMOXEHMEM YTONOBHOTO npaga. o4 npuHuMnamm yronos-
Horo npasa H.A. JlonalleHko NoHMMaeT «ero Hesblbnemble PyKOBOAALLME WUAew, BblTEKaLmMe U3 Npupogbl
[EMOKPaTUYECKOro 0BLUecTBa 1 NPOHU3bIBALLME BCE YTONOBHOE NPaBO W 3aKOHOAATENbCTBO, KOTOPbLIE Bbl-
SBNSOT WX BHYTPEHHME OOBEKTUBHBIE 3aKOHOMEPHOCTU M HANPaBNSIOT UX HA PELLEHME NOCTaBIEHHbIX Nepes,
YronoBHbLIM NPaBOM ¥ 3aKOHOAATENLCTBOM 3aaauy [2, ¢. 38]. B obuneitHbin roq AencTBrS YronoBHOTO KOAEkK-
ca P® ocobeHHO aKTyarnbHbIM CTAHOBMTCSI @HanW3 TOro, HACKOMbKO NOCMEA0BAaTENbHO 3TU PYKOBOAALME
naen peanusyloTcs B OTAENbHbIX NPaBoBbiX MHCTUTYTAX. OAHMM M3 NPOBNEMHbIX MHCTUTYTOB BbICTYMaeT
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npaBoBas pernameHTauus cratyca «6nmskux nuuyy, roe opmManbHbIi KpUTEPUA — Hannume 3apermcTpupo-
BaHHOro Bpaka — He y4nTbIBAaET COOepXaTeNnbHON CTOPOHbI PaKTUYECKN CIIOXMBLUMXCS OTHOLLEHWU, YTO
HanpPAMYH BISIET Ha peLLeHre Bonpoca 06 0cBOBOXAEHWM NULA OT YrONOBHOM OTBETCTBEHHOCTM.

3akoHofatenb, onpefenss B npuMeyaHusx K c1. 205.6 (HecoobuleHne o npectynneHuun) u ct. 316
(ykpbiBaTenscTBo npectynnennin) YK PO kpyr nuu, obnagatoLnx IMMyHUTETOM OT YroNOBHOW OTBETCTBEHHO-
CTW, ucnonb3yeT gopManbHbIn Noaxod: 0CBOBOXAEHWE NpedoCTaBnAeTCs NuLLb Cynpyry v 6nuskum pop-
CTBEHHWKaM. Cam yronoBHbIN 3aKOH He PackpblBaeT COAepXaHne NOHATUA «Orn3kne POACTBEHHUKMY, YTO Ha
NpaKTWKe NPUBOAMUT K ero OTOXAECTBNEHMIO C NepeyYHeM, 3akpensieHHbIM B M. 4 ¢T. 5 YTIK PO [3] (cynpyr, po-
QVTENM, OeTu, YCbIHOBUTENM, YCbIHOBNEHHbIE, poaHble bpaTtbs 1 cecTpbl, AedyLuka, BabyLika, BHyku). Jnua,
cocTosLLme B PaKTUYECKUX BpayHbIX OTHOLLEHMSX (Tak Ha3blBaEMOM rpaxgaHckom Bpake), a Takke uHble nu-
La, HaxoOsAwWwmecs ¢ NPeCTYNHUKOM B BIM3KUX NMWUYHbIX OTHOLLEHUSIX, OKa3blBAOTCS 3@ paMKamu npaBOBOro
NMMYHUTETA.

OpHako B cuCTEME YrONOBHOTO NpaBa NPUMEHSIETCS U Bonee LWMPOKMIA NOAXOA K onpefeneruno bnms-
kux nuu. Tak, Mnenym Bepxosroro Cyna P® B MoctaHosnerun «O cyaebHon npaktuke no genam ob youir-
ctee (cT. 105 YK P®)» [4] pasbsicHun, 4to npu kBanudmkaumm youinctaa no n. «6» y. 2 ct. 105 YK PO k 6nms-
KMM noTepnesLuemy nuuam, Hapsay ¢ 6nmskumu pogcTBEHHUKAaMKU, MOTYT OTHOCUTLCS MHble NULa, COCTOsLLMe
C HUM B POACTBE, CBOMCTBE (POLCTBEHHWKM CYnpyra), a Takke nuua, Xu3Hb, 300poBbe U bnarononyyme Kot o-
PbIX 3aBELOMO /1% BUHOBHOrO [OPOrM MOTEepreBLeMy B CUTy CMOXMBLUMXCS MIMYHBIX OTHOLIEHUA. [laHHoe
TOINKOBAHUE UCXOANT U3 (haKTUYECKOro XapakTepa OTHOLLEHUA MeXay NAbMK, @ He U3 opMaribHOro Hanu-
4ns POLCTBEHHbIX CBSA3EH, NOATBEPXKAEHHLIX AOKYMEHTanbHO. Takum 0bpasoMm, Ans yXecToyeHus OTBeT-
CTBEHHOCTU KpYr GMM3KMX WL, TONMKYETCS MaKCUManbHO LIMPOKO, Torda kak Ans ocBOBOXOeHWs OT OTBeT-
CTBEHHOCTW 3aKoHOZaTenNb OrpaHMYMBaEeTCs (hopManbHbIM NepeyHeM, ocTaBnss 6e3 BHUMaHUS (akTuieckm
CNOXMBLUMECS OTHOLLEHNS.

t0.W. BbITkO, Uccnepys npupody cnpaBednMBOCTM B Npase, oTMeyan: «IpaBo MOXeT ObiTb U Hecnpa-
BEANMBLIM, MOCKOMbKY €ro MONOXEHWs MOryT HaxoauTbCs B MPOTUBOPEYUM C Maeanamu CrnpaBednmBoCTH,
rOCMOACTBYIOLMMM B 06LLeCTBE B AaHHY0 anoxy» [5, . 14]. VIMeHHO Takas cuTyauus cknagblBaeTcs ¢ onpe-
Aenexvem kpyra 6nmskux nuLy B npumedanusix k cT. 205.6 u ct. 316 YK PO.

CoBpeMeHHble uccrnenoBaHus NOATBEPXAAT HEOOXOAMMOCTb NepecMoTpa HopMasbHOro nNoaxoda K
onpegenexunio Kpyra Banskux nnL, B UHCTUTYTE NMPUKOCHOBEHHOCTU K MPeCTynneHunto. Tak, B HeAaBHEM uccre-
[0BaHMM, NOCBALWEHHOM faHHoW npobneme, A.M. bacxaHoB u E.E. KonbacuHa [6, ¢. 29] ctaBat Bonpoc 0
pacLUMPEHNN NEPEYHS UL, HE NOANEXaLLMX YrOSIOBHOM OTBETCTBEHHOCTM 3a HECOODLLEHWE O NPecTynneHu
WNW YKpbIBATENLCTBO. ABTOPLI NMPEAnaralT BKIOYUTL B 3TOT NepeyeHb «nuL, (aKTUYECKN HaXoasLLMXCs B
BpayHbIX OTHOLLEHUSX UK COXUTENBCTBYIOLLMX», apryMEHTUPYS 3TO TEM, YTO «peanum COBPEMEHHOro 0bLL e-
CTBa TaKOBbl, YTO 3HAYNTENBHOE KONMYECTBO Map MPOXWUBaeT B HE3aperncTpupoBaHHbIX Bpakax», a ux npa-
BOBas 3aluTa «ByaeT COOTBETCTBOBATL MPUHLMMY COLMANbHOM CNpaBeaniuBOCTYA U NPesoTBpaTUT YronoBHOE
npecnefoBaHne YenoBeka 3a NOSANbHOCTb K CBOEMY MapTHEpY, MO CYTH, SBASIOLWEMYCS YNIEHOM €r0 CEMbIY.
BaxHo oTMeTuTb, yTO ewé B 1924 r. M.M. Ucae., Ha KOTOPOro CChIflatoTCA aBTopbI, Mpeanaran «yCTaHOBUTb
(hakynbTaTMBHOCTb HaKa3aHUst POACTBEHHWUKOB, HE OrpaHUYMBas KpYr ML, TOMbKO Brin3KUMU POACTBEHHUKAMM
W cynpyramu, a, HanpoTuB, y4nTbIBas 1 Apyrylo 6nn3ocTb, HanpuMep Apyx0y W ToBapuULLEeCTBO». JTa uaes
nmeeT rnybokue UCTOPUYECKNE KOPHU 1 BHOBb NpUoBpeTaeT akTyarnbHOCTb.

Takum obpa3om, kpyr Grm3kiX nuL, B YrorioBHOM npase LienecoobpasHo onpefensitb He TOMbKO Mo
(hopmasnbHbIM HOPUANYECKUM NPU3HaKaM (POLCTBO, 3aperncTpupoBaHHbI Bpak), HO 1 C Y4ETOM YCTONYMBBIX
TIMYHbIX OTHOLLEHWA (COBMECTHOE NPOXWBaHUE, BeeHue 0BLLero Xx03aiCTBa, B3auMHas noaaepxka). B caasu
C 9TUM NnpeanaraeTcs U3noxuTb npumedanmns K ¢T. 205.6 u ct. 316 YK P® B cnegytowen pegakumm: «Juuo He
MOANEXMUT YrONOBHOM OTBETCTBEHHOCTU 3a HECOODLLEHNe O NpecTynneHnn (3apaHee He obeLLaHHoe YKpbIBa-
TEMNbCTBO NPECTYNNEHNS), COBEPLUEHHOM €ro Cynpyrom, 6rn3kuM pogcTBEHHWUKOM, MNLOM, COCTOSLLMAM C HAM
B (haKTM4ecknx BpayHbIX OTHOLIEHWSX (rpaxaaHCckom Bpake), a Takke MHbIM MNLOM, YbS XW3Hb, 300POBLE U
Bnarononyyve 3aBegoMO Ans HEro 4OPOrv B CUMY CIOXMBLUMXCS JIMYHBIX OTHOLLEHUIAY.
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AHHOTaumA: B CTaTbe aHanuaupyetcs npobrema yronoBHO-NPaBoOBOTO NPOTUBOAEUCTBUS CTaNKUHIY (Mpe-
cnegfoBaHuto) B Poccuiickon ®epnepaumnn. PaccmaTtpuBaeTtcs 4OCTaTOMHOCTh cyllecTaytowmx Hopm YK PO (cT.
119, 137, 139 1 ap.) ANs 3aWwmTbl XepTB NPecneaoBaHns, uccneayetcs 3apybexHblid OnbIT KPUMUHANM3aLMM
crankuHra. O60CHOBbIBAETCA HEOOCTAaTOMHOCTb AEUCTBYIOLLMX NPaBOBbIX MEXaHU3MOB W HEOBXOAUMOCTb MO-
9TarHoro COBEpLUEHCTBOBAHWSA 3aKOHOAATENbCTBA: BBEAEHNE aAMWHUCTPATUBHON OTBETCTBEHHOCTH, WHCTW-
TyTa OXpaHHbIX OPAEPOB 1 NOCHeayowas KpUMMHanu3aumus cucTeMaTyeckoro npecrnefoBaHmns kak camocTo-
ATENIbHOr0 COCTaBa NPECTYNNEHUS.

KntoyeBble crnoBa: CTafkuHr, HaBA34YMBOE NpecreoBaHe, YronoBHas OTBETCTBEHHOCTb, KpUMUHANU3ALMS,
OXpaHHbIN opaep, kubepcTankuHr, yrposa youincTBoM, YacTHas XM3Hb, aAMUHUCTPATUBHAS OTBETCTBEHHOCTb,
XepTBa npecrefoBaHus.

CRIMINAL LAW COUNTERACTION TO STALKING (HARASSMENT):IS THERE A NEED FOR A SPECIAL
COMPOSITION IN THE CRIMINAL CODE OF THE RUSSIAN FEDERATION, OR ARE THE EXISTING
NORMS ON BEATINGS AND DEATH THREATS SUFFICIENT?

Kolesnikova Polina Romanovna
Scientific adviser: Kopsheva Kristina Olegovna

Abstract: the article analyzes the problem of criminal legal counteraction to stalking (harassment) in the Rus-
sian Federation. The sufficiency of the existing norms of the Criminal Code of the Russian Federation (Articles
119, 137, 139, etc.) to protect victims of harassment is considered, and the foreign experience of criminalizing
stalking is investigated. The paper substantiates the insufficiency of existing legal mechanisms and the need
for phased improvement of legislation: the introduction of administrative responsibility, the institution of protec-
tive orders and the subsequent criminalization of systematic prosecution as an independent crime.
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Lincpposas anoxa oboctpuna npobnemy HaBS34MBOTO BTOPXKEHMS B JIMYHYIO KU3Hb — CTanKuHra, Nog Ko-
TOPbIM MOHUMAOT CUCTEMATUYECKOE YMBbILLMEHHOE NpecnefoBaHne BOMPeKW BONe MoTeprieBlero (Crexka,
LUKBaN COOBLUEHWN, HEXeNaHHbIe KOHTaKTbl, MpecrnefoBaHne), Bbi3blBatoLLee YCTONYMBOE YyBCTBO CTpaxa W
HesalyLeHHOCTW. [laHHOe SIBMEHWE NOCSraeT Ha KOHCTUTYLMOHHO OXpaHsieMble npaBa: Ha HEeMpUKOCHOBEH-
HOCTb YaCTHOM XU3HW, Ha NMYHY0 cBOBOAY M Ncuxmdeckoe 300poBbe. OCOBEHHOCTL CTankuHra — ero cucTema-
TUYHOCTb, MPEBpaLLakLLas BHELWHE HEe3HAYNUTENbHbIE 3NW304bl B HEMPEPbIBHBIA MCUXONOTUYECKUA MPECCHHT,
KOTOpbIA HapyLaeT MPMBbIYHBIA YKMaA, OrpaHNYMBaeT couMasibHble KOHTaKTbl U MPOECCHOHANBHYI aKTUB-
HOCTb XepTBbl. Maclutab sBneHns nogTeepxaaeTcs uudpamu: no JaHHbIM BCEPOCCUACKOMO onpoca, npoBe-
AeHHoro komnanuen Russian Field B none 2025 roga, 18% poccusiH NMMYHO CTank1Banuch ¢ NpecneaoBaHneM
(B BospacTHom rpynne 18-29 net — 28%) [3]. PaspaboTunku 3akoHonpoekta «O npoTMBOLENCTBIN HABA3UMBO-
My MpecrnefoBaHuio» 3asBnsoT, 4To NPobeMon oxeaveHb! 40 35% HaceneHus CTpaHbl, MPUYEM Kaxzablil celb-
MOV NEPEXUIT «KMOEPCTaNKMHMNY — MpecnefoBaHue, OCYLLECTBIISEMOE Yepe3 MHTEPHET W LMPpoBbLIe CpeacTsa
cBsian [4]. CnencTBeHHbIn komuTteT Poccuitckon ®egepaumm B 2025 rogy 3admkeuposan bonee namu Thicsay 3a-
SIBMIEHWN O NpecneaoBaHnK, ogHako Wb npumepHo 20% maTepuanos nonyyunu cyaebHyto nepcnekTusy, a
HanoXXeHHbIe B3bICKaHWS HOCUIW CKOPEE CUMBOMMYECKUA XapakTep [5]. OTU JaHHbIe CBUAETENLCTBYIOT O SBHOM
paspbiBe MeXzy peanbHoOn NoTPEBOHOCTHIO B 3aLUMTE U BO3MOXHOCTSIMY NPABOBOW CUCTEMbI.

OpnHako YronoBHbIi kogekc P o cux nop He COAEPXMT OTAENBbHON HOPMbI O MPECNeAoBaHMM, 4To Co-
34aeT NpaBOBOW BaKyyM U NULIAET KEPTB AeNCTBEHHOM 3awwuTbl. OCHOBHAs Harpyska NOXMTCS Ha CyLLecTBY-
toLLIMe COCTaBbl, CPeayn KOTOPbIX Haubonee 4acTo yNnoMUHaKTCs cTaTtbi 0 Nobosx u yrpose ybuicteom. Lienb
HacTosen paboTbl — OLEHWUTb, CNOCOBHBI I 3TN U UHbIE CMEXHbIE HOPMbI 0BECNeYnTb afeKBaTHOE NPOTU-
BOAEMCTBME CTaNKWHIY, 1 ONPaBAAHO Nt BBEAEHUE CNeLnarbHON YroNoOBHON CTaTby.

CneumanbHoro 3anpeta Ha cTankuir B YK PO HeT, noaToMy npaBoOnpUMEHUTENbHASA NPaKTUKa BbIHY X-
AeHa 0bpallaTbCa K CMEXHbIM COCTaBaM, Kaxabli U3 KOTOPbIX, O4HAKO, MOKPbIBAET MULb OTAEMNbHbIE dne-
MEHTbI NpecneaoBaTesbCkon AesTensHoCTH. KntoueBbiM MHCTPYMEHTOM BbicTynaeT ctatbst 119 YK PO, ycta-
HaBMMBaloLLas OTBETCTBEHHOCTb 3a Yrpo3y yOUICTBOM WK NPUYMHEHWEM TSKKOrO Bpeda 340pOBbI0, €Cnu
MMENnCb OCHOBaHWS onacaTtbCs OCYLLEeCTBRNEeHNs aTon yrpossl [1, ¢T. 119]. MakcumansHoe HakasaHue no Yya-
CTM 1 JaHHOW CTaTbi COCTaBNSET A0 ABYX NET NuiweHus ceobodpl. Ho aucnosnums HopMbl npegnonaraet
Hanmyne SBHO BbIPAXEHHOM Yrpo3bl: COBECHOM, MUCbMEHHOWM U B (hopMe AEeMOHCTPaTUBHbLIX AENCTBUMN.
BeamonBHoe npecnefoBaHne, MHOMOKpaTHble TenedOoHHble 3BOHKW 6e3 NpsAMbIX 3anyruBaHui, OXuaaHue y
nogbesna — BCe 3TN NPOsIBIIEHNs B KOHCTPYKUMo cT. 119 YK PO He yknaabiBatoTcs, NOCKOMNLKY OTCYTCTBYET
cama yrposa, 3asBneHHas OTKpbITo. [Jaxe korga yrposbl NPUCYTCTBYKOT, JOKa3aTb UX CUCTEMATUYECKUI Xa-
paKTep W peanbHOCTb BOCMPUATUS XepTBOI OblBaeT 3aTpyAHUTENBHO, OCOBEHHO HA PaHHMX CTaausIX.

lMpecnenoBaHne, CONPSHKEHHOE C (PU3NYECKUM KOHTAKTOM, WHOTAA MOXHO OLEHWTb Yepe3 nobom —
ctatbsl 6.1.1 KoAl P® nnbo ctatba 116 YK PO (nobow nuuom, noaBeprHyToiM aAMUHUCTPATUBHOMY Hakasa-
HWIO 3a aHanornyHoe AesHue). Ho aTu cocTaBbl pearvpytoT NNlb Ha eAUHWYHBIA 3NU304 HacWUnus, a He Ha
ANAWMIACA NCUXONOrMYeckuin Teppop. Kpome Toro, oHM TpebytoT mkcaumm TenecHbIX MOBPEXOAEHUA WUnu
WHBIX (PU3NYECKNX BO3AENCTBUI, TOTAA KaK CTaNKUHT BO3AEWACTBYET Mpexae BCEro Ha Ncuxuyeckyto caepy
XEPTBbI, HE OCTaBNAA BUOUMbIX CriefoB. [pUMeHSIOTCA 1 Apyrne YrosloBHO-NPaBoBble HOPMbI: cTaTbs 137 YK
P® (HapyLueHMe HeNpUKOCHOBEHHOCTM YaCTHOW XU3HM) — KOraa npecnefoBatenb cobupaeT n pacnpocTpa-
HSET NIYHblE CBEAEHUS O noTepnesLueM 6e3 ero cornacus; ctatbs 139 — npu HE3aKOHHOM MPOHUKHOBEHWN B
Xunuue; ctatbs 163 — ecnu ctankep NPUHYX4aeT XepTay K Yemy-nnbo nog yrpo3on pasrnalleHnst KoMnpo-
METUPYILLMX AaHHbIX. B agMUHUCTpaTUBHOM NNOCKOCTW 3ageicTByoTCs ockopbnenue (cT. 5.61 KoAll P®) un
menkoe xynurancTtso (cT. 20.1 KoAll P®), ecnu 4eNCTBUS CONPOBOXAAIOTCS HELEH3YPHOM GpaHbto Unu rpy-
ObIM HapyLweHem 06LLecTBEHHOO nopsaka. [2].

Tem He MeHee rnaBHas npobrema 3aknoyaeTcs B TOM, YTO HU OAMH U3 NEPEYNUCIEHHbIX COCTaBOB He
yXBaTbIBAET HAaKOMUTENBHON NPUPOAbI CTanKWHra: OTAENbHbIE, Ha NEPBbIN B3N «be306uaHbIe» anu3oabl —
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3BOHOK, BU3UT, COODLLEHNE — B OTAENBHOCTM He 0BpasytoT NpaBOHAPYLUEHNS, TOrAa Kak UX cUcTeMa co3haeT
ANS KepTBbl HEBLIHOCUMYIO NCUXONOrNYecKyto 06CTaHOBKY [6]. Tak, yenoek, nonyyatowmin no 20 coobLieHni
B A€Hb W BUAALWMIA churypy npecnegoBatens nog okHamu, UCMbITbIBAET NOCTOSIHHBINA CTPax U CTPECC, OAHaKO
nNpaBoBas OLiEHKa Kaxaoro ann3ofa no OTAENbHOCTW He AAaET OCHOBAHWN NSt BMeLLaTenbcTBa. IMeHHO aTy
ocobeHHOCTb nogvépkmBaeT aaBokat A. LllapaakoBa: «Ha cerogHsILUHUI AeHb HET OTBETCTBEHHOCTM 3a CaMo
npecnegosaHue. MNpuBReYb K HE MOXHO TOMbKO B TOM Cyyae, ecriv cTankep HapywmnT oaHy u3 HopM KoATll,
Hanpumep, «Io6om» (cT. 6.1.1), unm YronosHoro kogekca — «Yrposa younctsom» (cT. 119 YK P®). A BoT 3a
HOYHbIE MHOMOYMCIIEHHbIE 3BOHKM MPWBMEYb HE MOMYYNTCS, UMM €CAM YENOBEK XOAUT 3a ApYrM No nsTam.
lMonyyaeTcs, YTO cama COBOKYMHOCTb A4ENCTBUN, KOrAa 3MOYMbILLMEHHUK MyraeT XepTBY U MELLAET €N XuTb,
ocTaétca 6esHakasaHHOMy [6]. CyLlecTBYIOLWMA apceHan HOpM MO3BOSISIET pearMpoBaTh TOSbKO Ha CONyT-
CTBYHOLLME NPOSIBNEHMS, HO HEe Ha CyTb CTamnKMHra — CUCTEMATUYECKOE MCUXONOTMYecKoe Hacumnme.

MHorve rocyaapcTea yke BOCNONHUAM 3TOT Npoben, co3aaB KOMMNEKCHbIE NPaBOBbIE MEXaHW3Mbl NpOo-
TMBOZENCTBNA cTankuHry. CoeamHenHble LTtaTbl AMepukn cTanu nepeonpoxoguamu B aton obnactu: 8 1990
rogy nocne psiga TparMyeckux WHUMAEHTOB KanudopHns npuHsana nepsbin B MUPe 3aKOH, KpUMUHANU3npy to-
WK HaBA34MBOE npecrnenoBaHue. CerogHst CTanKUHT NpU3HaH NPECTYNNeHeM BO BCeX LUTaTax, U OTBET-
CTBEHHOCTb ANhEPEHLMPOBAHA; 3a CNEXKY M BTOPXKEHWE B NWYHbIE rPaHMLbl, B TOM Y1Cne C UCMONb30Ba-
HWeM UmchpOoBbIX TEXHONOMIA, rpo3uT wTpad 4o 250 000 gonnapos v nuweHne ¢BobOAbI A0 MATW NET; eCn
XE NOBEAEHNE CO3aBano Yrpo3y XW3Hu, HakasaHne MOXET AOCTUraTb NOXM3HEHHOMO 3aKntoyeHms. Mo oLeH-
kam, exerogHo B CLUA xepTBaMn CTankepoB CTaHOBATCA nopsgka 13,5 MunnuoHa YenoBek, Npuyem CBbllle
40% noTepneBLUMX HE 3HAKOMbI CO CBOWUM NpecnegoBatenem [7].

l'epmanus B 2007 rogy Beena cneumanbHbin coctaB — § 238 YronosHoro kogekca («Nachstellungy).
OH 0xBaTbIBAET HaBA34MBbIE COOOLLEHMS, YrPO3bl Yepes MEeCCEHMKEPbI, UCMOMNb30BaHNE CHUMKOB ANS LUaH-
TaXa, HeNpaBOMEPHOE WCMOMb30BaHWe NepCoHanbHbIX AaHHbIX. HakasaHwe JOCTUraeT TPEX MNeT NULLEHUS
cB060AbI, @ B Criyyae CMepTM XepTBbl — Aecatu neT. bputaHckas mogens (Protection from Harassment Act
1997 u Serious Crime Act 2015) genaet ynop Ha NPeBEHTUBHbIE MEPbI: Cyf Bbl4AET OXpaHHbIN Opaep, 3a-
npeLLaroLwLmnin cTankepy npubnmkaTbCs U KOHTAKTUPOBATb C XEPTBOW NBbIM CMoCOOOM; HapyLLeHre Takoro
3anpeta BIEYET YronoBHY OTBETCTBEHHOCTb, @ NpecneaoBaTeslb MOXeT ObiTb HanpasneH Ha 0bsa3aTenbsHyo
MCKUXOMOTMYECKYI0 KOPPEKLIMOHHYIO Nporpammy. XapakTepHo, YTo nonmums obssaHa MHGopMUPOBaTL XepTBy
0 NIMYHOCTM MpecneaoBaTens, Yto 0COBEHHO BaxHO, KOraa NOCTpaaaBLwni He 3HaeT obuaumka [7]. Obwmm
BEKTOPOM BCEX Ha3BaHHbIX MPaBOMOPSAKOB ABMNSETCA MPU3HAHNE CUCTEMATUYHOCTU U ANALLEroca xapakrepa
npecnefoBaHUs B Ka4YeCTBE KOHCTUTYTUBHOIO MpuU3Haka NPecTynneHus, No3BONSKLWEro OTrpaHuYnTL cran-
KWHI OT €AMHUYHBIX aKTOB arpeccum.

CTOPOHHWKM KpUMUHANMU3aLMK MOAYEPKMBAIOT HECKOMbKO MPUHLMNMANbHBIX MOMEHTOB. Bo-nepBblX,
CUCTEMATUYECKOE BTOPXEHME B NMYHYKO cchepy obragaer caMoCTOSTENbHOW W BbICOKOW OBLLECTBEHHON
OMacHOCTbHO, MOCKOMbBKY NOPOXAAET ANSALUMIACA CTPpaX, BbIHY)XAAET XKEPTBY U3MEHSATb NPUBbIYHBIA KA, X 3-
HW, OTKa3blBaTbCS OT COUManbHbIX U NPOCECCHOHAmNbHbIX KOHTAKTOB. BO-BTOPbIX, AEACTBYOLME HOPMb
(bparMeHTapHbl U He CO3AAt0T LIEMOCTHOM CUCTEMBI 3aLLWTbI; BCNIEACTBME NPABOBOMO Bakyyma notepnesLume
3a4acTyl0 He MOryT MOMYyYMTb rOCYLApCTBEHHONM 3alUMTbl HA PaHHUX 3Tanax ackanauuw KOH(nukTa, korga
BMELLATENbCTBO Hanbonee apgekTMBHO. B-TpeTbKX, CTanKUHI HEPeOKO CTaHOBUTCS MpenLeCTBEHHUKOM
TSKKMX NPECTYNINEHNA — OT pearbHbIX Yrpo3 40 YOUICTB 1 N3HACUIIOBaHUIA, — 1 CBOEBPEMEHHOE YrOMOBHO-
NpaBOBOE BMELLATENLCTBO CNOCOBHO NpefoTBpaTUTL HeobpaTuMble nocneacTeus. CneumarnsHas HopMa nos-
Bonmna 6bl eanHo06pasHo KBanuuUMpoBaTh NPecnefoBaHne U Co3aaTh YETKME KPUTEPUM OTTPaHNYEHUS OT
BbITOBbIX KOH(IMKTOB.

OnnoHeHTbI Xe YKa3blBalT Ha PUCK YPE3MEPHON KPUMWHANW3ALMK: HOBAsi CTaTbsi MOXET UCMOSb30-
BaTbCs AN CBEAEHUS ObITOBLIX CYETOB, B CEMENHbIX Cropax WK ANs NOAABNEHUs HaBA34MBOrO, HO OBBLEK-
TUBHO He OMacHoro BHUMaHus. Kpome Toro, Hanbonee onacHble NposiBNEHUs cTankuHra u 6e3 Toro oxaarbl-
BaKOTCS AencTBytowmMMK coctaamm (cT. 119,137, 139 u gpyrumun), a BBeaeHne aybnupyrowen HopMbl crno-
COBHO NOPOAMTL KOHKYPEHLMIO COCTABOB M NPpaBoBYt0 HeonpeaeneHHocTb. [lenytat C. ABKCEHTbEBA, OAVH U3
WHMLMATOPOB 3aKOHOMPOeKTa, 0TMEYaeT, YTO NPEXAEBPEMEHHO BBOAWTL YrONOBHYIO OTBETCTBEHHOCTb, NOKa
3aKOHOZATENbHO He MPU3HAHO camo npaBoHapyLeHue: «Mbl cermyac CKOHLEHTPUPOBANUCh Ha agMUHUCTPa-
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TMBHOM CyZOMPOW3BOACTBE A5 TOr0, YTOBbI 3Ty MAEI0 NPOABMraTh Aasblie, NOTOMY YTO 3TO Liar 3a Lwarom, u
CHavana mbl BoobLLe AOMKHbI 3aKOHOAATENBHO NPU3HATL (haKT CamMoro Takoro NpaBoHapyLLeHus» [8].

B 2025-2026 rogax ocyaapcTBeHHOM [Jymon paccMaTpyuBarioch HECKOMbKO NPOEKTOB, HanpaBlieHHbIX
Ha YCTaHOBMEHWE OTBETCTBEHHOCTW 3a cTankuHr. B pekabpe 2025 roga pgenytatel K. FopsyeBa u
C. ABKCeHTbEBA NPeaNOXUNN 3aKkoHONPOeKT «O NPOTUBOAENCTBUM HABS34MBOMY NPECNEA0BAHNIOY, B KOTO-
pOM BrepBble ANs POCCUMCKOTO 3aKOHOAATeNbCTBA packpblBanuch 6a3oBble NOHATUSA («HaBS34MBOE Npecre-
[0BaHWeY, «npecnefoBateNby, «ULO, NOABEPTHYTOE NPECcnefoBaHMoy), ONPeaenanca Kpyr AencTaumn, 0b-
pasyloLLMX CTanKUHI, U BBOAWUIICA MHCTUTYT CyaebHoro oxpaHHoro opaepa [9]. ®espanbckui npoekt 2026 ro-
Aa fenan ynop Ha kubepcTankuHr, npegycmarpusas 3a Hero apect o 15 cyTok unm obssatenbHble paboTbl
Ha cpok oT 40 go 50 yacos [4]. HakoHel, B anpene 2026 roga MexdpakuMoHHas rpynna aenyTaToB BHeCna
AopaboTaHHylo pedakLmio, KOTopas npedycMatpuBana agMUHUCTPATUBHYIO OTBETCTBEHHOCTL 3a CUCTEMATK-
Jeckoe HexenatenbHoe BHUMaHue: wtpad 2000 pybnei 3a nepsoe HapyweHue u go 5000 pybnen nubo
apect o 15 cytok 3a nosTopHoe [10]. Mo cnosam rnasbl NpogunbHOro komuteTta A. Hunosa, Lenb MHuuma-
TUBbl — NPEQOCTaBUTL XEPTBE ONepaTUBHbI Cnocob pearnpoBaHus 4O HacTyneHus HeobpaTUMbIX nocnea-
cteun [10]. OgHaKo HU OAWH M3 BapUAHTOB NOKA HE MPUHSAT: KAMHEM MPETKHOBEHUS OCTAETCS MOUCK YETKUX
KpuUTepueB, OTAENSOWMX NpecneaoBaHne 0T JOMNYCTUMOrO NOBEAEHUS, U OnaceHns 3noynoTpebneHuit npa-
BOM CO CTOPOHbI HeA0BPOCOBECTHBIX 3asBUTENEN.

B3BeLLeHHbIN NOAX04 AMKTYET No3TanHble pelleHns. MepBbli War — NpUHATUE paMOYHOro deaeparb-
HOMO 3aKOHa, 3aKpennsiowero AeUHULMM U CO3AAKOWEr0 MHCTUTYT OXPaHHbIX OpPAEPOB (3anpeT npubnu-
XaTbCA K XEPTBE, KOHTAKTMPOBATh Mt0BbIMK cnocobamm). Takon 3akoH CTaHET NPaBOBbIM (PyHOAMEHTOM AN
nocneaytoLwmux Mep 1 UCKMIOYMT NPon3BonbHoe TonkoBaHue. 3atem KoAl PO crnegyeT oononHuTb cTatben 06
afMUHUCTPATUBHOW OTBETCTBEHHOCTM 3a CUCTEMATMYECKOE HABS3YMBOE MpecriefoBaHue, Yytobbl npecekatb
€r0 Ha paHHUX CTagusiX, He JOXWOAsACh HAKOMMEHUS KPUTUYECKOW Macchl anu3ogoB. HapylweHnue cyaebHoro
OXPaHHOro opfepa AOMKHO BreYb YrorioBHYK OTBETCTBEHHOCTL MO CT. 315 YK PO (HeucnonHeHne pelueHns
cyfa), YTo COo30acT peanbHyl NPEBEHTUBHYK Yrpo3y W MO3BOMWNT HaKa3blBaTb 3MOCTHbIX HapyLWWTenen, He
[OXMOAACh BBEAEHUS OTAENbHOrO cocTaBa. M TOMbKO MpW HaKoMMEeHUM NpaBOMPUMEHWUTENBHON MPaKTUKK,
€CNW agMUHUCTPATUBHBIX W CyAeBHO-NPOUNAKTUYECKUX MEP OKaXETCH HEAOCTATOYHO, MOXHO BEPHYTLCS K
06CYXAEHMI0 CaMOCTOATENBHOrO YroNOBHOMO COCTaBa ¢ AuddepeHUmMaLmnen CaHkLMin B 3aBUCUMOCTM OT TS~
XECTW NoCrneacTBuin U ¢ 0bssaTenbHbIMK KBaNMMUUMPYIOLLMMK NpU3Hakamu (NpecnefoBaHne HecoBepLUeH-
HONETHWX, knbepcTankuHr). MapannencHo Mnenymy BepxosHoro Cypa P® uenecoobpasHo gaTtb pasbsicHe-
HWS N0 KBanuukauuv npecnefosaHus Yepes gencteyrowme ct. 119, 137, 139 YK PO, a yyactkoBbIM ynos-
HOMOYEHHBIM MONMLMU — NPeSOCTaBUTb MPABO BbIHOCUTL O(ULMAbHBIE NPEOCTEPEXEHNS O HELOMYCTUMO-
CTW @HTMOBLLECTBEHHOTO MOBEAEHWS W NPOBOAUTL UHAMBMAYANbHYI NPOdUNaKTUYeckyo paboty ¢ nuuamu,
CKIMOHHbBIMM K CTamnKuHry.

MMoaBoas WUTOr, MOXHO OTBETUTL Ha BOMPOC O AOCTAaTOMHOCTU HOPM O NobosX W yrpo3e YOMMCTBOM OT-
puULaTeNbHO: 3TW COCTaBbl HE YNaBIMBAKOT MCUXONOrMYECKYID CUCTEMATUYHOCTb CTamnkuHra U He obecneyn-
BAKOT 3aLLUMTbI HA HAYanbHbIX CTAAMAX ackanauun koHdnukta. OgHako eauMHOBPEMEHHOE BBEAEHWE YronoB-
HOW CTaTbu 6e3 co3gaHust agMUHUCTPATMBHON W NPOCMNAKTUYECKON MHMPACTPYKTYPbl NPEXOAEBPEMEHHO.
KOHCTpyKTUBHEE BbICTPOUTH MHOTOYPOBHEBYKD MOZLESb, F4e YrorfOBHbIA 3anpeT CTaHeT KpaHUM 3BEHOM, a
OCHOBHas Harpy3ka NSKeT Ha agMWHUCTPATMBHbIE CaHKLUMKM W OXPaHHble NpeanucaHns. TOMbKO Takoh KOM-
NNEKCHbIA Noaxod cnocobeH rapaHTpoBaTh peasnbHy 3aWwuTy rpaxaaH OT HaBS34MBOTO NPECNeaoBaHNs 1
OHOBPEMEHHO UCKMKYNTb BOSMOXHOCTb 310ynoTpebneHui.
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JTANE SAQEPAHNA N0103PEBAEMOTO0 B
COBPEMEHHbIX YCIOBUAX
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KasaHckuin nHeTutyT (punman) BIYKO PNA MUHIOCTA POCCIA
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doy. kaghedpe! ya. npouy. u KpumuHanucmuku, KaHo. KOp. Hayk
KasaHckut uHemumym (¢punuan) BI'YHO PITA MMHIKOCTA POCCN

AHHoTauus: B cratbe NpOBOAMTCS KOMMMEKCHBIN aHanmM3 adeKTUBHOCTI LEeATENbHOCTM CnejoBaTens B
9KCTPEMarbHbIX YCMOBUSX Ha 3Tane 3afepaHus NoJ03PEBaEMOro B CxaTble CPoku. MopsaoK 1 yCTaHOBNE H-
Hble CPOKM 3afepXxaHns Nofo3peBaemoro. Ha ocHoBe cpaBHUTENBHO-NpaBoBoro aHanusa YK PCOCP u YMK
P® BbIgBNAOTCA COBPEMEHHbIE NPOBNEeMbI NPaBONPUMEHEHUS. PacCMOTpeHbI NyTW K JOCTMxeHno Bonee
3HaYMMBbIX Pe3ynbTaToB NPUMEHEHUS pacCMaTPUBAEMON MEpbI YTONOBHO-MNPOLECCYarnbHOr0 NPUHYXAEHMS.
KnioueBble cnoBa: 3agepxaHne nofo3peBaeMoro, 3 ekTMBHOCTb paboTbl criefoBaTensi, Mepbl YronoBHO-
npoueccyanbHoro npuHyxaexus, YK PO, YK PCOCP.

EFFECTIVENESS OF AN INVESTIGATOR'S WORK AT THE STAGE OF DETAINING A SUSPECT IN
MODERN CONDITIONS

Evdokimova Ulyana Igorevna,
Bagaviev Nail Faridovich

Scientific adviser: Markelov Alexander Gennadievich

Abstract: This article provides a comprehensive analysis of investigator effectiveness under extreme condi-
tions during the 48-hour detention of a suspect. It also examines the detention procedure and established de-
tention timeframes. A comparative legal analysis of the Criminal Procedure Code of the RSFSR and the Crimi-
nal Procedure Code of the Russian Federation identifies current law enforcement challenges. Pathways to
achieving more meaningful results using this measure of criminal procedural coercion are explored.
Keywords: etention of a suspect, effectiveness of the investigator's work, measures of criminal procedural
coercion, Criminal Procedure Code of the Russian Federation, Criminal Procedure Code of the RSFSR.

B cucteme npoTMBOAENCTBMS MPECTYMHOCTU B COBPEMEHHbIX YCMOBUSAX WHCTUTYTY MEP YrOMOBHO-
npoLeccyanbHOro NPUHyXaeHus, pernameHtuposaHHomMy YK PO, otBoguTcs kntoveBas posb.

YIMK P® B uncrne mep yronoBHOrO NpoLeccyanbHOro NPUHYXAEHWUS COQEPXKMT Kak Mepbl, MPUMEHsieMble
cneposaTensiMu, 4O3HaBaTENAMM CaMOCTOSATENBHO, Tak U Mepbl, MPUMEHsSIEMble MO PELLEHO Cyaa No XoAa-
TaCTBY NMLa, NPOU3BOAALLEr0 NpeaBapuTENbHOE paccnefoBaHue.
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OnHUM M3 aKTyarbHbIX BOMPOCOB MPUMEHEHWS 3adepXaHus Nogo3peBaeMoro SBMSETCH AOCTaTOYHO
KOPOTKWI €ro CPOK.

JTan 3agepxaHus Noao3peBaeMoro SBMAETCS KPUTUYECKU BaxXHbIM, @ 3a4acTy0 W NeperoMHbIM MO-
MEHTOM B paccrefoBaHun npectynneHns. CyWwHOCTb 3afepaHns Nofo3peBaemMoro Kak Mepbl MPUHYXAEHUS
COCTOWUT B KPaTKOBPEMEHHOM NuLLEeHWs cBODOAbI rpaxgaHuHa, Nofo3peBaeMoro B COBEPLUEHMM NpecTynne-
HWS, cpokom Ha 48 yacos (cT. 94 YK P®). IMeHHO B TeueHue nepsblX, MOUCTUHE «30M0ThIX» YacoB C MO-
MeHTa NPUMEHEHNS Mepbl NMPOLIECCYanbHOro NPUHYXAEHNUS 3aknadblBaeTcs (yHOAMEHT BCEro nocnegytL e-
ro npou3BoacTBa. [ledaTenbHOCTb CrnefoBaTens B 9TOT XPOHOMOTMYECKM CXaTbli, HO CcoepXaTeNilbHO Hacbl-
LEHHbIA NepUoA HanoMUHaEeT paboTy toBenupa, rae LeHOW Manewein HeTOYHOCTN MOXeT CTaTb yTpaTa Bce-
r0 C034aBaeMOro COOPYXEHMS.

HeadhekTnBHblE, HECBOEBPEMEHHBIE WK NPOLIECCYarbHO HEKOPPEKTHbIE AEUCTBUS HA AaHHOM aTane
4peBaTbl HEBOCMOMHUMON YTPATON AOKA3aTENLCTB, UX NOCAEAYIOWMM NPU3HAHMEM HEAONYCTUMBIMU B COOT-
BeTCcTBMM CO CT. 75 YIK PO, a B KOHEYHOM CyeTe — OnpaBAaHWeM BUHOBHOIO NGO HEBO3MOXHOCTbIO 1306-
NINYNTb NPECTYMHNKA.

B coBpeMeHHbIX YCrOBUAX, XapaKTEPU3YHLWMXCS MOBbILEHHbIM BHUMaHMEM K COBMIOAEHNO NpaB
cB06OA YenoBeka 1 BbICOKOW CTENEHb OPraHM30BaHHOCTM COBPEMEHHON NPeCTynHOCTH, TpeboBaHus K npo-
(heCCcMoHanbLHOMy MacTepCTBY CriefoBaTenst MHOrOKPaTHO BO3POCIIN.

[nsa npoBefeHns KOMMMEKCHOrO aHanmuia npoeccUMoHanbHOM AesTenbHOCTW chefoBatenst Ha
HayanbHOM 3Tane paccrnefoBaHWs He0OX0a4MMO AETanbHO PaccMOTpeThb NOPSAOK U YCTaHOBIIEHHbIE CPOKM
3afepxaHus.

OBuwmi cpok 3aaepaHus nogo3peBaeMoro He bonee 48 4yacoB C MOMEHTa (haKTUYECKOTO 3afepKaHus
nmua no nogo3pEHUI0 B COBEPLLIEHWI NPECTYNNEHNS.

MOMEHT haKTU4ecKoro 3afepxaHns NoLo3PEBAEMOro - MOMEHT NPOU3BOAMMOrO B NOPsiAKe, YCTaHOB-
neHHom YIK PO, daktuyeckoro nuileHns coboabl nepeaBuxeHns nnla, Noao3peBaemoro B COBEPLLEHUN
NPecTynneHns (T. €. C MOMEHTA HanuCaHus panopTa COTPYAHMKOM O 3afepXaHuu Nogo3peBaemoro), a npo-
ANEeHVe CpoKa 3afepxaHuns JOnycKaeTCcs npu YCrnoBum

NPU3HaHWS CyOOM 3afepKaHus 3aKOHHbIM 1 0BOCHOBaHHLIM Ha Cpok He Bonee 72 vacos (Bcero 120
4acoB) C MOMEHTA BbIHECEHMS CyAeBHOro peLLeHns No Xo4aTancTsy OAHON U3 CTOPOH ANs NpeAcTaBneHns
€10 JONOSTHUTENbHbBIX A0Ka3aTeNbCTB 0BOCHOBAHHOCTM UM HEOBOCHOBAHHOCTY 30paHMs Mepbl NpeceyeHuns
B BUJE 3aKNYeHns nog ctpaxy [3, ¢. 121].

MMepBbIN NOPSAOK 0GhOPMAEHUs 3adepaHus NoA03PEBAEMOr0 MMEET MECTO yxKe Mo BO3OYXOEHHOMY
yronosHomy geny. Ecnu y cnegoBatenst UMEKOTCS OCHOBaHUS AN1st 3afepXaHns KOHKPETHOrO rpaxaaHuHa B
KayecTBe MoLO3PEBAEMOro, TO OH BbIHOCUT 06 3TOM MOCTaHOBMEHWE, @ 3aTEM AaeT OpraHy A03HaHUS MUCb-
MEHHOe nopyyeHune 06 UCMOMHEHUN JaHHOTO NocTaHoBMeHMs (n. 4 u. 2 cT. 38 YIK).

OdhopmneHne 3agepxaHus MOLO3PEBAEMOr0 MyTEM COCTABNEHWS TOMBbKO MPOTOKONA 3afepaHus
ocyLecTBnsieTcs 0bblYHO TOraa, koraa hakTUYeckuin 3axsaT (3agepkaHue) nuua npou3BoamMTcs 40 BO36Yx-
AEHWS YTONOBHOrO AeNna, B C1iy BHE3ANHOCTU BO3HUKHOBEHWSI OCHOBAHMIA.

lMocne pocTaBneHns B CPOK He Bonee Tpex 4YacoB C MOMEHTA AOCTaBMEHUS JOMKeH OblTb COCTaBMEH
npotokon 3agepxaHusi (4. 1 ct. c1. 92 YIK P®), koTopbIN ABNSETCS OCHOBaHWEM Ans NOMELLEHNs Noao3pe-
BaeMoro nog ctTpaxy. [poTokon o6bsSBNSAETCS NOA03PEBAEMOMY, PA3bSACHSATCA €ro npaea, NpeaycMOTpeH-
Hble CT. 46 YK P®, B TOM y1cne npaBo Ha NMOMOLLb 3alUMTHMKA C MOMEHTa (DaKTUYECKOro 3afepxaHusi, o
4eM B NPOTOKONE AenaeTcs oTMeTKa.

He no3gHee 24 yacoB ¢ MOMeHTa (haKTMYECKOrO 3afepxaHns Noao3peBaeMoMy AoMmkHa ObiTb Npeao-
CTaBneHa BO3MOXHOCTb AaTb NOKa3aHusi B NPUCYTCTBUM 3aLLMTHIKA, €CIY OH JOOPOBOMBHO OT HEro He OTKa-
3ancs (4. 2 ¢1. 46 YINK P®). To ecTb fonpoc fomkeH BbiTb NpOBEAEH HEMEANEHHO NOCMe 3aAepXKaHns — Tak
CKOpPO, KaK 3TO NPeacTaBUTCA BO3MOXHbIM. 3adepaHHbIN N0 NOA03PEHUI0 B NPECTYNNEHWN NOANEXKUT NNY-
HOMY 0BbICKy, KOTOPbI NPOM3BOAMTCS GE3 CneuranbHOro NOCTaHOBMNEHNS.

O npon3BeaeHHOM 3aaepXaHun OpraH JO3HaHWUs, A03HaBATENb U creaoBaTenb 00s3aHbl B TeyeHue 12
4acoB C MOMEHTa 3afiepXaHus B IMCbMEHHOM Buae coobwuTb npokypopy (4. 3 ct. 92 YIK PO). [4, c. 156].

KntoyeBas npobnema 3aknoyaeTcs B TOM, YTO 3aKOHOZATeNb OTBOAWT AN (hOPMUPOBAHWS [oKa3a-
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TENbCTBEHHOM 6a3bl, AOCTATOYHOM Ans 0BOCHOBaHMS NOAO3PEHMS, KPUTUMYECKM OrPaHNYEHHbI BPEMEHHOM
NPOMEXYTOK. ATW NpoLecCyanbHble BPEMEHHbIe paMKu BXOAAT B 0OBEKTUBHOE NPOTMBOPEUME C THOCEONOr U-
4ecKoW NpPUPOLON AOKa3blBaHKS, TPebyHoLLeN TLaTeNbHOM NPOBEPKM 1 OLEHKM BCEX COOPaHHbIX AaHHBIX, YTO
B YCINOBUSIX AehuLmTa BpeMeHW NOPOX4aeT 3HauMTENbHbIE NPOMECCUOHArbHbIE PUCKM 4115 CieaoBaTens.

[INs OCMbICNEHNS BaXXHOCTW MPaBUBbHOTO pacnpefenieHns BpeMeHu cnefosartens B cpok 48 yacos
cnefyeT npoaHanuanposatb uctopuyeckyto asontounio YIK PO u YK PCOCP.

CpaBHUTENBHO-NPABOBOW aHanM3 3BOMIOUMN UHCTUTYTA 3aepKaHus Nog03peBaEMOro no3BonseT Bbl-
SBUTb KapAuHanbHY0 TpaHchopMaumio ero npasoBon npupodbl. B cootBetctBum co c1. 122 YMNK PCOCP
1960 roga ocHoBaHWeM Ans NPUMEHEHWS JaHHOW Mepbl NPOLECCYanbHOro MPUHYXAEHUS CIYXWNO Hanuyue
«OCTaTO4HbIX JaHHbIX» O MPUYACTHOCTM IULA K COBEPLUEHUIO NPECTYNIEHNS.

YIK P® 2001 roga kapauHanbHo uameHun atot nogxoa. Ctatbs 46 Kogekca 3akpenuna cratyc nogo-
3peBaeMoro ¢ MOMeHTa (haKTUYECKOro 3afepaHns. 3T0 NMPUHLMNMAaNbHOE HOBOBBeEeHME obecneyumno peanu-
3aLMio BCEro KoMnsiekca npoLeccyasbHbIX NpaB, BKIYas (yHAaMeHTabHOe NpaBo Ha 3alwuTHKKa (4. 3 CT. 49
YK P®). Kak otmeyaeT A.B. CMUPHOB, «neruTumanis qurypsl nogo3peBaeMoro ¢ MOMEHTa 3afepaHns npe-
BpaTuna ero 13 NaccuMBHOrO obbekTa CNeaCcTBEHHbIX AENCTBUI B aKTUBHOTO CybbekTa npoueccay [5, ¢. 78].

Ocoboro BHUMaHUS 3acnyMBaeT 3BOSOLUMS CPOKOB 3agepxanus. Eciv no YMNK PCOCP makcumans-
Has NPOJOSIKUTENBHOCTL 3afepKaHna JocTurana 72 4acos, TO AEMCTBYIOLLEE 3aKOHOAATENLCTBO OrpaHnyu-
BaeT obwwui cpok 48 vacamu (cT. 94 YMK P®). laHHOe n3meHeHwe, 6e3ycrnoBHO YCUNMBLLEE rapaHTuu npas
FIMYHOCTY, OLHOBPEMEHHO CO34ario CYLIECTBEHHblE 3KCTPEeMasbHble NMpoLeccyarbHble YCroBus Ans cnego-
BaTens.

C npuHsaTuem Hosoro YK P® konuyecTBO UL, 3agepxaHHbIX MO MOAO3PEHUI0 B COBEPLUEHUN Mpe-
CTYNNEHNSI, COKpaTMOCh B cpeHeM Ha 40 — 50%), XOTS NPECTYNHOCTb C KaxabIM rOA0M NPOrpeCcCUpyer.

M3yyas gaHHyto npobnemy, uenecoobpasHo o6patutb BHUMaHWe Ha OB30p NpakTUKM PacCMOTPEHMS
cyfamu xopaTaincts 06 n3bpaHum Mepbl NpeceyeHns B BUAE 3aKNOYEHWS NoL CTPaXy M O NPOLSIEHUN CpoKa
COAEpXaHus nog cTpaxei, n. 1.6 KOTOPOro COAEPXKUT NONOXKEHWUE O TOM, YTO EXEroAHO CyAamu BbIHOCUTCS
BonbLUOe KOMMYECTBO YaCTHbIX ONPEAEneHni i B OTHOLLIEHUM OpraHoB NpeaBapuUTENbHOMO paccnefoBaHus B
CBSA3W C HapyLLUEHMEM MMM CPOKa NPeAOCTaBNeHUs B CyL MaTepuanoB ¢ X04aTancTBOM O 3aKMOYeHUU nuua
MOA CTpaxy.

[aHHbI (hakT NO3BONSET yTBEPXAATh, UTO CYLLECTBYIOLME NPOBNEMbl B NPaBONPUMEHUTENBHOM Npak-
TUKe 0BYCrOBMEHbI HE CTOMbKO HELOCTAaTOYHbIM NPO(ECCHOHANM3MOM YYaCTHUKOB A0CyAe6HOro npousso -
CTBa Unu B (hopMasnibHoM 0BOCHOBaHWM 3afiepkaHns W MOCnedyrowWero Xoaarancrtea 0 Mepe npeceyeHns,
CKOIbKO 0BBEKTUBHBIMU NPOTUBOPEYNSIMU COBPEMEHHOW NPABOBO PErnameHTaLuy.

Takum 0bpasomM, MOXHO caenaTh BbIBOL O TOM, Kak O HeO6X0AMMOCTI OTbICKaHUS MakCUMasbHO Liese-
c006pa3sHOro ¥ ONTUMAsbHOMO anropuTMa LeicTBMi CnefoBaTenen n o3HaBatenen npu 3agepxaHny nogo-
3peBaeMblIX, a TaKKe pacCMOTPEHKE BONpoca O BHeceHUu nameHeHui B YK P®. B yactHocTu, npegnaraeTcs
NpeayCcMOTPETb BO3MOXHOCTb YBEINYMTL CPOK 3aepKaHns 40 72 YacoB CChINIasiCb Ha COBETCKMI OMbIT, 0T-
CUNTLIBAs €ro C MOMEHTA COCTaBIEHUs NPOTOKONa 3ajepxaHus. BosBpart K 72-4acoBOMY CPOKY 3adepaHus
C OTCYETOM OT MOMEHTa COCTaBIIEHNS MPOTOKOMNA — 3TO He Lar Ha3ad, a OCMbICTEHHbI LWwar Bnepes k 6onee
KayeCTBEHHOMY, crpaBea/IMBOMY M 3GEKTUBHOMY NPaBOCYAMI0. OTO NPeaSIOKeHNe NO3BONSET pa3yMHO ne-
pepacnpenenuTb BpeMeHHON pecype, CHAB HeOnpaBAaHHOe LaBneHue Co CriefoBaTens W npeaocTaBuB emy
peanbHyl BO3MOXHOCTb 415 cbopa [okasaTenbCT, a He Ans opmansHoro cobmiogenns npoueayp. B ko-
HEYHOM CYETe, 3TO NMOBLICUT AOBEPUE rpaxaaH K NpaBOOXPaHWUTENbHON CUCTEME, CMeLLast akLeHT CO CKOpo-
CTU NPUHATUS PELLUEHWIA HA UX KA4YECTBO.
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YIIK 343.231

AIMWHUCTPATUBHAA NPEHIULIMA KAK
(YY)KEPO[IHbIMM NHCTUTYT B POCCMNCKOM
YI0/10BHOM 3AKOHOQATENbCTBE

PbIBMHA AJINHA TEHHA[IbEBHA

CTYAEHT 2 Kypca WHCTUTYTa NpoKypaTypbl
®rb0Y BO «CapatoBckas rocyaapCTBeHHas lopuanyeckas akagemus»

HayuHb1ii pykogodumens: Xenokoe Hukonaii Bsyecnasosuy
KkaHOudam ropududeckux Hayk, doueHm,

doueHm kagheOpb! y201108H020 U y20/108HO-UCNOTHUMENbHO20 Npasa
®Ir60Y BO «Capamogckas 2ocydapcmeeHHas topududeckas akademusi»

AHHoTauus: B ctatbe aHanuaupyeTcs UHCTUTYT afMUHUCTPATVUBHON NPEIAULMMA B POCCUICKOM YrONIOBHOM
3aKOHOAATENbCTBE, PACCMATPUBAIOTCS TEHAEHLMM €0 PACLUIMPEHUS U BIMSHUE HA MPaBOMPUMEHUTENbHYIO
npakTuky. OBOCHOBLIBAETCS NOMOXEHME O NPOTUBOPEYNM AaHHOTO MHCTUTYTA (DyHAAMEHTaNbHbIM MPUHLM-
Nam YrorioBHOTO MpaBa, BKIMYas MPUHLUMN CNPaBEAnMBOCTI W NPUHLMN BiHbl. POpMYyNUpYeTcs BbIBOA O
HEOOXOAMMOCTI UCKIIOYEHNS! afiMUHUCTPATVUBHON NPEAULMMA U3 YTONIOBHOMO 3aKOHOAATENbCTBA M BO3BPa-
LLIEHNS COOTBETCTBYHOLMX AESAHWI B chepy afgMUHUCTPATUBHO-NPABOBOTO PETYNINPOBAHHS.

KnioueBble cnoBa: agMuHUCTpaTUBHAs NPEOANLMS, YTONOBHOE MpaBo, MPUHLMMLI YTONOBHOrO Mpasa, Mo-
BTOPHOCTb NPaBOHAPYLLEHWIA, KpUMUHaNN3aLWS, aAMUHUCTpaTUBHAS OTBETCTBEHHOCTb.

ADMINISTRATIVE PREJUDICE AS AN "ALIEN" INSTITUTION IN RUSSIAN CRIMINAL LEGISLATION
Rybina Alina Gennadievna
Scientific adviser: Zhelokov Nikolay Vyacheslavovich

Abstract: The article analyzes the institution of administrative prejudice in Russian criminal legislation, exam-
ines the trends of its expansion and its impact on law enforcement practice. The article substantiates the posi-
tion that this institution contradicts the fundamental principles of criminal law, including the principle of justice
and the principle of guilt. The article concludes that it is necessary to exclude administrative prejudice from
criminal legislation and return the relevant acts to the sphere of administrative legal regulation.

Key words: administrative prejudice, criminal law, principles of criminal law, repeat offenses, criminalization,
and administrative liability.

YronosHeIn kogekc Poccuitickon Pegepaunn (nanee — YK PO) [1], AencTByoWwmMin NoYTH TpK gecaTune-
TUSI, NPETEPNeN 3Ha4YNTENbHbIE U3MEHEHNS, CPeam KOTOpbIX 0C060e MECTO 3aHUMAET PacLLMPEHNE MHCTUTYTa
afMWHWUCTPATUBHOW nperogmumn. [JaHHbIA 3aKOHOAATenNbHbIA NPUeM NpeaycMaTpuBaeT YronoBHYH OTBET-
CTBEHHOCTb 3a NOBTOPHOE afMWHUCTpaTUBHOE npaBoHapyLexue n ¢ 2009 r. [2] cTan yCTONYMBON TEHAEHUM-
el 3aKOHOTBOPYECTBa.

Mo paHHbIM Ha 2026 r., B OcobeHHoit yactn YK PO HacunTeiBaeTcst 24 cocTaBa NpeCTynneHuii ¢ SBHOM
aOMUHUCTPATUBHON NPEKAMLMEN, BKIKOYAs HapylleHust B cdepax OopoxHoi BesonacHoctu (cT. 264.1 YK
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P®), akoHomnyeckon aestenbHocTm (cT. 158.1, 171.3, 171.4 YK P®), obwectBeHHoro nopsaka (ct. 212.1 YK
P®) n gpyrue.

PacwwpeHne nogo6HbIX KOHCTPYKLWIA OKa3sblBaeT BAUSHUE HA NPaBOMPUMEHMUTENbHYIO NPaKTUKy. Tak,
no aaHHbIM CynebHon ctatuctukm PO, no ct. 116.1 YK PO yucno ocyxaéHHbIx Bbipocno ¢ 2181 yenosek B
2022 r. 0o 6343 yenosek B 2024 r. [3]. Takas AuHaMuKa CBMAETENLCTBYET O TOM, YTO UHCTUTYT aAMUHUCTPa-
TUBHOW NperauLmMmn Yalle OencTByeT Kak MexaHu3M MacCOBOW YrOfIOBHOM PENpPeccum, a He Kak MHCTPYMEHT
npodunakTuki. MOBTOPHblE HapyLLeHWst 0BYCMOBMEHbl HE CTOMbKO OBLIECTBEHHOM OMAaCHOCTLIO OESHUS,
CKOMBKO HEA((MEKTUBHOCTBIO aIMUHUCTPATUBHOIO HakasaHus. Kpome Toro, MCnonb30BaHue agMUHUCTpaTHB-
HOW NpeanLMM NPOTUBOPEYMT (DYHAAMEHTANbHBIM NPUHLMNAM YTONOBHOIO Npasa.

Tak, K.B. Obpaxues v [.C. YnkuH 0TMEYaIOT, YTO aAMUHUCTPATUBHOE MPaBOHApPYLUEHME MOSyvaeT
ABOMHYIO KOPUANYECKYIO OLIEHKY: CHavana HanaraeTcs agMUHUCTPATUBHOE Haka3aHue, a 3aTeM 3TO Xe Hapy-
LUEHME YYUTLIBAETCS KaK dneMeHT npecTtynneHns [4, c. 147]. B pesynbTate MaeHTUYHbIE MO CTENEHU obue-
CTBEHHOW OMaCcHOCTW MOCTYMKW BNEKYT pasHble BUbl OTBETCTBEHHOCTU B 3aBUCUMOCTY OT NPeAbIAyLLMX CaHK-
LWiA, @ He OT XapaKTepa Camoro AesHNS, YTO MPOTUBOPEYUT NPUHLMNY cnpaBesmBocTy (CT. 6 YK P®) 1 BbiTe-
KatoLLemy 13 Hero npasuiy non bis in idem.

Ewe Gonee 3Haunmbim npeacrasnsetcs aprymeHt A.N. Kopobeesa n A.A. LLUnpliosa, koTopble yTBep-
XOAKT, YTO 3aKoHOZaTESb, TUPAXMUPYIOLLMA aAMUHUCTPATUBHYIO NPEIOAULMIO, HEBOMBHO CKATWACS Ha No3u-
UMW TEopuUM «OMacHOro COCTOSHWUS nnyHoCTUy [5, . 70]. VHbIMM crnoBamm, yrofnioBHasi OTBETCTBEHHOCTb
HacTynaeT He 3a KOHKPETHOEe OBLLECTBEHHO OnacHoe fesHWe (KoTopoe camo no cebe Ans KpuMUHanuaaumm
He4OCTaTO4YHO OMacHO), a 3a OTPULATENBHYI XapakTePUCTUKY JIMYHOCTM, NPOSIBUBLLYKOCS B MPOLLSIOM MOBE-
AEHWW, YTO NOAPbLIBAET NPUHLMN BUHBI (CT. 5 YK PO).

CTOPOHHMKM afMUHUCTPATUBHOM NPEIAMLMM CBSA3BIBAOT €€ 3HAYEHNe C NPOMNaKTUYECKON (DYHKLMEN
YronoBHOro Mpasa, OTMevas, YTo OHa NpefOTBpaLLaeT NPeCcTyneHns Tam, rae agMUHUCTPaTUBHbIE Mepbl
oKasanucb HepocTaToyHbIMuU. Mo MHeHuo H.M. TukypoBa, HOpMbI C agMUHUCTPATUBHOM Npetoguumen dop-
MUPYIOT MHOTOCIIONHYI0 CUCTEMY MPEBEHLMMU, OOBEAMHSIOLYIO (PYHKUMM YrONOBHOMO W agMUHUCTPATUBHOIO
npasa [6, c. 131].

[MpaKTyka NokasblBaeT, YTO [aHHbIN UHCTUTYT He B NOMHON Mepe LOCTUraeT NocTaBNeHHbIX Lenen. He-
peako eé ncnonb3oBaHWe NPUBOANT HE K NpedynpexaeHnio NpaBoHapyLIEHUit, a K YBENMYEHWO Yucna npe-
CTYNNEHWU 3a CYET (hopMaribHOM KpUMUHANMU3aLM1 NOBTOPHBIX aAMUHUCTPATUBHBIX NPOCTYMNKOB. B pesynbTa-
T€ YronoBHOE NpaBO Ha4MHAET MCMOSb30BaATLCA ANA PELleHnUs 3a4ay, OTHOCSALUMXCS K cdepe aaMUMHUCTpa-
TMBHO-NPABOBOrO PErynupoBaHns, YTO HEraTUBHO CKasblBAeTCA HA CMCTEMHOCTU YTONMOBHOMO 3akoHo4aTes b-
CTBa 1 pa3MbIBaET rpaHuLy Mexay npecTynyieHneM 1 agMUHUCTPATUBHBLIM NPaBOHAPYLLIEHVEM.

Cnepgyet 0bpaTiTb BHAMaHWe Ha NpaBoBYO NPUPOAY aAMWHUCTPATMBHOTO MpaBoHapyLweHus. B otnu-
4ne OT NPECTYNNeHMs, OHO He obnagaeT 06LEeCTBEHHOI ONAacHOCTLH) B YTONOBHO-NPABOBOM CMbiCne, Npea-
cTaBnss cobon BPeAOHOCHOE, HO MEHEE 3HAUMTENBHOE NOCAraTenbCTBO HA OXpaHsieMble 0BLLEeCTBEHHbIE OT-
HoLeHs:. TOBTOPHOCTb COBEPLUEHMS TaKuX AesHUIA cama no cebe He cnocobHa N3MEHWUTL UX NPaABOBYH NpU-
poay v TpaHcqopMMpPoBaThL aaMUHUCTPATUBHLIA NPOCTYMOK B NpecTynneHne. Ecnu sakoHogatens CTpeMuTcs
YCUNWUTb OTBETCTBEHHOCTb 3a OTAESbHbIe aAMUHUCTPATUBHbIE NPABOHAPYLUEHWS, COBEPLUEHHbIE MOBTOPHO,
OH [OSDKEH fienath 370 UCKMKYMTENBHO B pamkax agMUHUCTPATUBHOMO 3aKoHOL4ATENbCTBA — Hanpumep, ny-
TEM BBEAEHMS KBaNUuUMpoBaHHbIX cocTaBoB B KOAI PO ¢ 6onee cTpormu CaHKUMsSIMU.

Takum 06pa3oM, agMUHUCTPATUBHAS NPEANLNS B €€ COBPEMEHHOM BMAE SBMNSETCA U3MULLHEN U Yy X-
[ON cucteMe yronoBHoro npasa. OHa CBSA3bIBAET HACTYNNEHWe YrOnOBHOM OTBETCTBEHHOCTW HE CTOMBKO C
CaMiM [esiHUeM, CKOJTbKO C NMPeablAyLLMM NOBEeLEHUEM NULA, NPUBOAMUT K ABONHOW HOPUANYECKON OLIEHKe 04-
HWX W TeX e (PaKTOB 1 NPOTUBOPEYNUT OCHOBHBLIM MPUHLMMNAM YrofIOBHOrO 3akoHa. B CBS3u ¢ aTUM npeacTas-
ngeTcs HeobXOAMMbIM MCKMIOUYMTL aAMUHUCTPATUBHYIO NPEOANLMI0 M3 POCCUIMCKOMO YroNOBHOMO 3aKkoHO4a-
TEeNbCTBA, BO3BPATMB COOTBETCTBYOLME AeSHUSA B Cdepy agMUHUCTPATUBHOMO npaBa C BO3MOXHbLIM yCure-
HWEM CaHKUMIA 3a NOBTOPHOCTL. Kak cnpaBensmBo oTMevaeT npodeccop I.B. BepuHa, «peBuans 3akoHoaa-
TENbHOW KOHLeNUWW NPecTynneHns JomkHa ObiTb NpekpaLleHay, a B kauyecTBe HeobxoauMbIX Mep npeanara-
€TCS «UCKIMOYUTb aAMUHUCTPATMBHYIO NPEanLMo U3 POCCUACKOTO YronoBHOro 3akoHa» [7, ¢. 110]. danb-
Hellee COXpaHEHWe OAHHOrO MHCTUTYTa B YrOMIOBHOM 3akOHOAATenbcTBe TpebyeT nepeocMbICNEHMs ero
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I'IpaBOBOI7I npupoabl LLeJ'IeVI B KOHTEKCTE NPUHLMMNOB YrornoBHOro npasa. PelueHne gaHHoM I'Ip06J'IeMbI nMmeeT
Ba)XHOE 3HayeHne ans obecneyeHnss CUCTEMHOCTU YronoBHOro 3akoHoA4aTeNnbCTBa U cobntoaexns ero (*)YH-
AdaMeHTanbHbIX NPUHLNMOB.
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POCCUMCKOE 3AKOHOMIATENbCTBO,
OXPAHAIOLLEE XNBOTHbIX: NPOBJIEMbI W
YTV PELLERWA

bAKWPOBA AJTUHA IAHWNIOBHA

CTyA€eHTKa
®r60Y BO «Capatosckas 'ocyaapcTBEHHAs lopuandeckas akagemmsi»

HayuHb1ii pykogodumens —Konweea Kpucmura OnezogHa,
kaHOuOam ropududyeckux Hayk, 0oueHm, doueHm

Kaghedpb! y20r08HO20 U y20/108HO-UCNOTHUMENBHO20 Npasa

@Ir60Y BO «Capamosckas 'ocydapcmeeHHas ropududyeckas aka0emusi».

AHHoTauums: B cTatbe aHanuaupyetcs akTyanbHas npobrnema HegoCTaTOYHOCTW NPaBOBOW 3aLUNThI XWBOT-
HbIX OT XecTokoro obpalyerns B Poccuitckon ®egepaumnn. ABTOp ykasbiBaeT Ha KMKOYEBYHO NPUYMHY CIIOXKMB-
LLIEMCA CUTyaLun: B POCCUNCKOM YrONIOBHOM NPaBe XMBOTHbIE pacCMaTpUBAOTCA Kak NpeaMeT NpecTynieHus,
a He Kak noTepresLUMe, a HEMOCPEACTBEHHbIM 06bekTOM No ctatbe 245 YK PO asnsetca obuiecTBeHHas
HPaBCTBEHHOCTb, @ HE XXW3Hb 11 300POBbLE XMBOTHOTO. Ha OCHOBaHMM aHan13a CTaTUCTUKIA NPaBONPUMEHEHMS
W 3apybexHOro onbiTa NpeasnaralTcs NyTM COBEPLUEHCTBOBAHWS 3aKOHO4ATENbCTBA: M3MEHEHME topuanye-
CKOTO CTaTyCa XMBOTHbIX, KPUMUHANM3aLMsi OCHOBHOIO COCTaBa MPECTYNNEHUs NyTeM MCKoYeHns obssa-
TENbHbIX MOTUBOB, CHWXEHWE BO3pacTa yrofoBHOM OTBETCTBEHHOCTM 40 14 NeT W pefakUMOHHOE N3MEHEHNe
avenosuumum cT. 245 YK PO.

KnioueBble cnoBa: YKectokoe obpalleHWe C XWBOTHbIMYW, YrOMOBHAs OTBETCTBEHHOCTb, NPABOBOM CTaTyC
KMBOTHbIX, 06LLECTBEHHAS HPABCTBEHHOCTb, KPUMUHANM3aLMS.

RUSSIAN LEGISLATION PROTECTING ANIMALS: PROBLEMS AND SOLUTIONS
Bakirova Alina Danilovna
Scientific advise: Kopsheva Kristina Olegovna

Abstract: The article analyzes the current problem of insufficient legal protection of animals from cruel treat-
ment in the Russian Federation. The author points out the key reason for this situation: in Russian criminal
law, animals are considered as the subject of a crime, rather than as victims, and the direct object of Article
245 of the Criminal Code of the Russian Federation is public morality, rather than the life and health of the an-
imal. The current version of Article 245 of the Criminal Code of the Russian Federation is criticized, as it only
provides for liability in cases of hooliganism or personal gain, which leads to a rare and ineffective application
of the law in practice. Based on the analysis of law enforcement statistics and foreign experience, the following
ways of improving legislation are proposed: changing the legal status of animals, criminalizing the main crime
by eliminating mandatory motives, lowering the age of criminal responsibility to 14 years, and changing the
wording of Article 245 of the Criminal Code of the Russian Federation.

Keywords: Animal cruelty, criminal liability, legal status of animals, public morality, and criminalization.
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YecTokoe obpalleHne ¢ XMBOTHBIMM — aKkTyanbHas npobnema coBpeMeHHOro obLlecTBa, Bbi3blBato-
L|as oBLeCTBEHHbIN pe30HaHC M TpebytoLlas NpaBoBOrO PErynnpoBaHus. HeCMoTpst Ha CyLIeCTBYyHOLIME 3a-
KOHbI, CIy4an KeCTOKOro obpalleHus OCTalTCs HepeakuMu, a 3PGEKTUBHOCT NPUBIIEYEHUS K OTBETCTBEH-
HOCTM BblI3blBaeT BOMPOCHI.

CornacHo yrofloBHOMY 3aKoHOZaTeNbCTBY POCCUM XWU3Hb U 300POBLE XMBOTHBIX HE OXPAHSIOTCS, a Xu-
BOTHblE CaMu No cebe npu3HalTCA NpegMeToM, HanpuUMep, Takoro NPEecTYNNeHns, Kak He3akoHHas OXoTa.
Otctopa u Bepet Havano npobnema HakasaHus 3a XecTokoe obpaLeH e C XXMBOTHBIMU.

Bonpoch! 3aluThl XMBOTHBIX pPaccMaTpMUBAIOTCA Kak NPOM3BOAHBLIE OT MHTEpPecoB 0OLLecTBa, YTO Npu-
BOAWT K HEJOCTaTOMHOM oxpaHe ux xm3Hu. CT. 245 YronosHoro Kogekca P® npegycmaTpuBaeT OTBETCTBEH-
HOCTb 3a XeCTOKOoe 0bpalLLeHne C XMBOTHBIMU, OOHAKO NPUBMEYb K OTBETCTBEHHOCTY BUHOBHOMO MOXHO JULLb
B Cfy4ae, eCnn OH NPUYUHSAN UM BPES U3 XyNUraHCKUX UM KOPbICTHBIX NoBYxaeHMIA. Kak nokasbiBaeT npakTu-
ka, JaHHOE Haka3aHue NPUMEHSIETCS OYeHb PEAKO U SBRSETCS HEAOCTATOYHO CTPOrUM 1 3dhpekTBHbIM. Co-
rnacHo ctatuctuke 3a 2020 rog no Y. 1 1. 245 YK P® 6bino ocyxaeHo Bcero 88 4enosek, No Y. 2 AaHHOM
cTatbu — 57 yenosek, 3a 2021 rog —no 4. 1 — 103 yenoseka, no 4. 2 — 60, 32 2022 rog —no 4. 1 — 104, no u. 2
-71,3a 2023 rog —no 4. 1 —95, no u. 2 - 63, 1 HakoHel, 3a 2024 rog —no 4. 1-121, noy. 2-70.

HenocpeacTBeHHbIM 0BBEKTOM XKECTOKOro 0BpalleHusi C XUBOTHbIMW SBRSIETCA HE 340POBbE MNN
XM3Hb XMBOTHbIX, @ 0OLECTBEHHAs HPABCTBEHHOCTb. TakuM 006pa3oM, O4HOM M3 KMYEBLIX NPobrem B BO-
NpOCe 3aLYMThI XMUBOTHBIX OT XECTOKOro 0bpalLeHNs 3aKno4aeTcs B TOM, YTO AENCTBYIOLEE 3aKOHOAATENb-
CTBO He NPU3HAET XMBOTHbIX B KA4€CTBE NOTEPNEBLUMX C MPUCYLLMMMU UM NpaBaMu.

BaxHbIM Wwarom Ha nyT K 6onee ryMaHHOMY OTHOLUEHWUIO K XMBOTHBIM MOXET CTaTb M3MEHEHME Hopu-
ANYECKOrO CTaTyca XMBOTHBIX B 3aKOHOAATENbHOM cucTeMe. MNpu3HaBas XUBOTHLIX HE NPEAMETOM, a noTep-
NeBLUMM, MOXHO co3daTb 6onee 6naronpusaTHbIE YCIOBUS ANS WX 3aLnThl. B HEKOTOPLIX CTpaHax yxe caena-
Hbl LM B 9TOM HanpaBfeHUW: BBEAEHbI 3aKOHbI, KOTOPbIE MPSAMO YCTAHABIMBAKOT NPaBa XWUBOTHbIX, @ TaKKe
MOBbILLIAKT OTBETCTBEHHOCTb 3a UX XECTOKOe obpalleHue. Hanpumep, B HekoTopbix Wwratax CLUA Bpeg, npu-
YWHEHHBIN XWUBOTHOMY OTHOCUTCS K TSKKUM YrONOBHBIM MpecTynneHusM. B ABCTpum 3anpeleHo gepxatb
INbBOB M TUrPOB B LMPKe, AepXaTb JOMALUHKUX NMMTOMLEB Ha NPUBA3M U B AYLUIHbIX BUTPUHAX Mara3uHoB.

Ewe ogHum pelueHnem gaHHON npobnemMbl MOXET CTaTb YaCcTMYHAs KpuMuHanusauum ct. 245 YK PO,
Hanpumep, 3a cyeT usbatns us cr. 245 YK PO gononHUTENbHbIX NPU3HAKOB, TOMBKO MPU HaNUuMKM KOTOPbIX
BO3MOXHO MPUBMEYEHNE K YTONOBHON OTBETCTBEHHOCTU, YTO MOFO Bbl YNPOCTUTL BO3MOXHOCTb MPUBIIEYE-
HWSI K YrOSIOBHOWM OTBETCTBEHHOCTM MO CT. 245 YK PO.

He meHee BaxHoI Npobnemoit ABNSeTCS BO3pacT MuLa, NOAMEXaLLero YronoBHOM OTBETCTBEHHOCTH MO
cT. 245 YK PO. Kak yctaHaBnuBaeT npakTuka, HaCWUbCTBEHHbIE AENCTBUS MO OTHOLIEHUIO K XXMBOTHBLIM CO-
BEpLLAtOT valle BCero Aetu B nybeptaTHOM nepuoge, T.e. npumepHo 9-14 net, a BO3pacT YrofOBHOW OTBET-
CTBEHHOCTY 3a KECTOKOe 0bpaLLeHIe C XMBOTHLIMM YCTaHOBIEH B 16 neT. MNybepTaTHbIit BO3pacT YacTo xa-
PaKTEPU3yeTCs CTPEMIEHNEM K CaMOBBIPAXEHUIO U YTBEPXKAEHWNIO CBOEN UHAMBUAYanbHOCTU. T1oApoCTKM B
9TOM BO3pacTe aKTMBHO WUCCMEAYIOT CBOW rpaHMLbl, BKIKOYAs MOpasnbHble W 3TUYECKUE HOPMbl. JTO MOXET
NPOSIBNATLCA B pasHbiX hopMax, B TOM Yncre U B Heo6AyMaHHOM XEeCTOKOM OTHOLLEHUU K XMBOTHBIM, YTO,
Kak npaBWno, SBMSETCS NOMbITKOW MPUBIEYb BHUMaHWE CBEPCTHUKOB WKW MPOAEMOHCTPUPOBATh CBOH
"B3pocnocTtb". Monarato, YTo 3a COBEpLLEHWE LAHHOTO NPECTYNNEHUs crnegyeT CHU3WUTL BO3PacT YronoBHOM
OTBETCTBEHHOCTW [0 14 neT, Tak Kak NoAPOCTKN YacTO UCMbITHIBAIOT CUIbHOE CTPEMSIEHNE K CaMOCTOSTENb-
HOCTW. B 9TOM BO3pacTe NogpoOCTKM YXXe OCO3HAKT CEPbE3HOCTb CBOWX HEKOTOPbIX AEMCTBUIA, BKIHOYAS Xe-
CTOKOE 06paLLeHNe C XMBOTHbIMM, CTOUT OTMETUTb, YTO HEKOTOPbIE HACUIBCTBEHHbIE NPECTYMHUKA HAYMHANM
CBOW KPUMUHANbBHbINA MyTb UMEHHO C YOUItCTBa 6€33aLLNTHBIX XMBOTHBIX.

YunTbiBas BCE BbllUECKa3aHHOe, NpeanaraeTcs HoBas pefakums ct. 245 YK P®: «XKectokoe obpalle-
HUE C XMBOTHbIM B LENSAX NPUYMHEHNs emy 6onu u (unu) cTpagaHui, noBnekllee ero rmbenb unu yBeube,
HaKa3blBaETCA...». XyNMraHckMe Unu KopbICTHble NOBYXAEHUS Xe LOMMKHbI OTArOWATh YrofioBHYK OTBET-
CTBEHHOCTb 3a [JaHHOE [esHWe U UX criedyeT nepeHecTn B . 2 ¢T. 245 YK PO B kayecTBe KBannuLmpyoLLmx
NPU3HAKOB JAHHOIO NPeCTynreHus.
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AnHoTauums: [laHHas cTatbs npeacTaBnseT coboi yrnybneHHoe uccnefoBaHue cneundukin paccnesoBaHms
NPeCTYNNeHN, NpedyCMOTPEHHbIX cTaTber 337 YronosHoro kopekca Poccuinckon ®epepaunn «CamoBonb-
HOE OCTaBNEHWE YacTL U Mecta Cryx0bl».

KnioueBble cnoBa: owwvbka, CaMOBObHOE OCTaBMEHWE YaCTU UnK MecTa cryxObl, NpecTynmneHve.

PROCEDURAL VIOLATIONS IN THE INVESTIGATION OF CRIMINAL CASES UNDER ARTICLE 337 OF
THE CRIMINAL CODE OF THE RUSSIAN FEDERATION: A COMPARATIVE ANALYSIS OF RUSSIAN
LAW AND PRACTICE OF THE CIS COUNTRIES

Kuyanbaeva Elena Igorevna

Abstract: This article is an in-depth study of the specifics of the investigation of crimes provided for in Article
337 of the Criminal Code of the Russian Federation "Unauthorized abandonment of a unit or place of service."
Keywords: mistake, unauthorized abandonment of a unit or place of service, crime.

CaMmoBOsIbHOE OCTaBMIEHWE YacTu Unu MecTa Cryx0bl — 3TO NPECTYNNeHWe, 3a KOTOPOe OTBEYaEeT CTa-
Tbst 337 YronosHoro kogekca Poccuiickoin Gefepaumu, Tak, B 4acti 1 roBOPUTCS O TOM, YTO: «CaMOBOSbHOE
OCTaBIEHWE YacTu unu Mecta cryxBbl, a paBHO HesiBKa B CPOK 6€3 yBaXMTENbHBIX NPUYKUH Ha CryxBy npu
YBOIbHEHUN U3 YacTW, NP Ha3HAYeHWUW, NepeBoae, U3 KOMaHAMPOBKMA, OTNYCKa MW MEAWLIMHCKON OpraHu3a-
LM NPOLOSIKNTENBHOCTBIO CBbILLE ABYX CYTOK, HO He Bonee JecsTH CyTOK, COBEPLLEHHbIE BOEHHOCTYKaLUMM,
NPOXOAALLMM BOEHHYIO CIyx0y No npu3bIBy».

B yronosHom kopekce Pecnybnnke Benapycb OTBETCTBEHHOCTb 3a CaMOBOJSIbHOE OCTaBIIEHWE YacTu
nnu mecta cnyxbbl NpeaycMoTpeHa cTaTben 445, B yactn 1 cneayert, YTo «CaMOBOSIbHOE OCTaBIIEHNE YacTy
nnu mMecta cnyxObl, pe3epBUCTOM Ha cbopax, NMbo HesiBka B CPOK B3 yBaXKMTENbHBLIX NPUYMH (MpK YBOMbHE-
HWW, U3 KOMAHAMPOBKM, OTMYCKA W T.4.) NPOLOIKUTENBHOCTbI0 10 CyTOK.

B 3akoHoaaTenscTtBe APMEHWUN CaMOBOSIbHOE OCTaBMEHMEM YacTh UM MecTa CryxObl, perynupyeTcs
cTatben 254 YronosHoro kogekca Pecnybnnkn ApmeHuu, cornacHo KOTopon B YacTu 1 cTaTbu roBOPUTCS O
TOM, YTO «CaMOBOSbHOE OCTaBMEHME YacTh UNK MecTa CryxObl BOEHHOCTYXALLMM, MPOXOAALLMM BOVHCKYHO
cnyxBy unm cnyx6y no KOHTPaKTY, a Takke HesBKa B CPOK 6€3 YBaXWUTENbHbIX MPUYUH Ha CryxBy npu yBOmb-
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HEHMM W3 YaCTW, U3 KOMaHAMPOBKM, OTMYCKA MNW Ne4ebHOro 3aBeAeHUst NPOAOIKMTENBHOCTBIO CBbILLE TPEX
CYTOK, HO He 6onee ogHOro Mecsuay. ..

B paHHOM cTaTbe paccMOTPUM PacnpoCTpaHeHHble OWWBKM NpoLeccyanbHOro Xxapakrepa, Aonyckae-
Mbl€ OpraHamm JO3HaHWS W CNEeACTBUS NPW NpeaBapuTeNbHOM paccneaoBaHNi Takux NPECTYNEHUNA, a Takke
NpoBeLeM CPaBHUTENbHBIN aHanM3 3akoHOAATENbHbIX akToB Poccuu 1 apyrux rocyaapcts — yvacTHukoB Co-
apyxectea Hesasucumblx Mocygapets (CHI), kacatowwmxcs aHanormyHoro poga npaBoHapyLUEHWi.

BeeneHve aaHHOM Hopmbl Npou3oLuno nocne pacnaga Cosetckoro Cotosa u bbino 06ycnosneHo Heob-
XOANMOCTbIO NMOAAEPKAHNS NPABONOPSAKA BHYTPW BOOPYXXEHHBIX YT HOBOW POCCUCKON rOCYAapCTBEHHOCTM!,
B CBSI3W C YeM, cTaTbsl 337 yHacneaoBana MHOre NonoXeHUs U3 COBETCKON YronoBHO-NPaBOBOI CUCTEMBI, HO
CO BPeMeHeM BO3HWKNa HEODXOAMMOCTb YTOUHEHNS ee CoaepaHns ans 6onee ageKTUBHOTO 1CNONb30Ba-
HWS B COBPEMEHHOM CyeOHOM NpaKTuKe.

Poccuitckum 3akoHoaTeNsM NPULLINOCh CTONKHYTLCS C PAAOM TPYAHOCTEN, CBA3AHHbIX Kak C HeJocTa-
TOYHO ACHBIMKM (HOPMYNMPOBKAMI CamMOil HOPMbI, Tak U C PasnMuMsMKA B NOAXOAAX PasfNYHbIX CyObLEKTOB
NPaBOBOM CUCTEMbI K ONPeeNeHio rpaHuL, OTBETCTBEHHOCTM 3a JaHHOE NPECTYNNeHue.

Mpu aTOM cygebHas npakTuka CBUAETENLCTBYET O TOM, YTO BOMPOCHI KBanuUguKaLmm 1 npoleaypbl Be-
A€eHUs NoLOOHbIX AeN NPOAOKAIOT OCTaBaTLCS CMOPHLIMMU M TPEBYIOT TLLATENBHOM U3YYEHMS.

Bonpocbl kBanudmkaLumm 1 NpUMEHEHNS 3TOM CTaTbl NoAPo6HO pasobpaHbl B NOCTaHOBNEHMsX [ne-
Hyma BepxoBHoro Cyga P® n 0630pax cynebHoit npakTuku. Bonpockl caMOBONLHOTO OCTaBMEHNS YacTW Uinu
MecTa cnyxObl AeTanbHO pPernameHTUpoBaHbl B pasbsicHeHusx MneHyma BepxosHoro Cyga PO n cyaebHom
npakTuke. [Ans kBanudmkaumm NpecTynneHns BaXHO YYUTbIBATb CPOK OTCYTCTBUS, HANWYME YMbICNe, YBaXu-
TeMNbHbIE NPUYUHDBI U LiEMb YKMOHEHMS OT CryXObl.

311 hakTopbl HEOBXOAMMO YUMTbIBATL He TOMbKO, B 3aKOHOAATENbHbIX aktax Poccuiickon deaepauum,
HO B 3aKOHOZATeNbHbIX aKTax Apyrux rocyaapcts - yyacTHukoB CogpyxectBa Hesasucumbix locygapcTs
(CHTI'), kacatoLymxcst aHanorm4yHoro poga NPeCTynneHuit (MpaBoHapyLUEHi).

[MpaBoNpUMEHNTENN 3a4aCTYH0 MCMbITIBAIOT TPYAHOCTU B YCTAHOBMEHUM (DAKTOB, NOATBEPKOAIOLLNX
BMHY NMOA03PEBAEMOr0, ONPeAeneHn BPEMEHHbIX PAMOK HACTYNNEHUs YroroBHON OTBETCTBEHHOCTU U BbIOO-
pe afekBaTHbIX Mep NPUHYXAEHUS.

OfHWMM 13 KNKYeBbIX acnekToB UCCNEA0BaHNS ABNAKTCA NPobneMbl NpaBuUnbHOM KBanudukaLuum npe-
CTYNNEHUA NPOTUB BOEHHOM CyXBbl, OCOBEHHO B KOHTEKCTE TAKOro pacnpOCTPaHEHHOrO NPaBOHAPYLLEHUS,
Kak CaMOBOJIbHOE OCTaBIIEHNE BOMHCKOM YacTi. HecMOTps Ha To, 4TO cama HopMma CopmMynupoBaHa JocTa-
TOYHO YETKO, MPAKTUYECKOE ee NPUMEHEHNE OCNOXHSETCH MHOXECTBOM (PaKTOPOB, BAUAIOLIMX HA JOCTOBE p-
HOCTb BbIHECEHHbIX PELLEHNN.

Hanpumep, gaxe npu 04eBUOHOCTY CamMoro COObITUSI «CaMOBOJIbHOMO YX0Aa» BO3HMKAKOT CIOXHOCTY B
TOYHOM OLiEHKE HaMepEHNA 0BBUHSEMOTO, YTO HaNPSMYI0 BIUSET Ha KBaNWUUKaLMIO AESHNS.

TuNUYHBIMKU NpUMEpamu OLLMBOK B NPOLIECCe paccrefoBaHNs MOXHO OTMETUTL CrefytoLmne CUTyaLuu,
a UMEHHO:

1. HeBepHoe ycTaHOBMeHWe hakTa Hanuuus yMbicna - 06BUHEHWE MOXeT CTPOnTLCS Be3 yueTta Beex
obcToATeNbCTB Aena, YTO BeAeT K HecrpaBeaBOMY HakasaHuio;

2. HenpaBunbHOE MCYMCIIEHWE CPOKOB - MHOTAA CYA He YYNUTbIBAET Nepuos BpeMEHN 40 (hakTU4ecKo-
ro 0BHapyXeHNS NPOUCLLECTBNS, YTO CYLLECTBEHHO UCKaXaeT KapTUHY COBbITUI;

3. HecootBeTcTBME M36paHHbIX Mep MPEAOCTOPOXHOCTU 0B6CTOATENLCTBAM [fena — MOryT npume-
HATLCS CMWLLKOM CTPOrue Mepbl orpaHnyeHmnst ceoboppl, KOTopble HeonpaBaaHbl UCXOASA U3 TSXKECTU COAesH-
HOrO;

4. HapyweHue npaBun COCTaBEHWS NPOTOKONMOB 3afepXaHus - HEPedKu cryvyaum WrHOpPUMpOBaHMS
obsi3aTenbHbIX TpeboBaHMA YTronoBHO-NpoLeccyantHoro kogekca Poceuiickon ®egepaumnn 06 obszatensHoM
OTPaXeHWM BCEX 3HAUMMbIX 0BCTOATENBCTB B NPOTOKOME 3aAepXaHus, YTo BNOCMEACTBUM CTaBUT NOA COMHe-
HWe LONYCTUMOCTb MOMYYEHHbIX A0KA3aTENbCTB;

5. WrHopupoBaHue HeobXxoanMbIx rapaHTuil NpaBa Ha 3aliuTy - YaCTbIMU HaPYLIEHUSMU SABNSIOTCS
OTKa3sbl NPeLOCTaBUTb 3aAepaHHOMY LOCTyN K adBokaTy NMbo OTCYTCTBME AOCTAaTOMHOrO YBEAOMMEHMS O
npaBax 1 0653aHHOCTSAX NOL03PEBAEMOTO;
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6. He3akoHHble AENCTBUS COTPYAHMKOB NPABOOXPAHUTENbHBLIX OPraHoB - MMEKTCS aKTbl NpeBbILLe-
HWUSI QOIMKHOCTHBIX MOMTHOMOYMM, BKMKOYAs HECAHKLMOHMPOBAHHLIN JOCMOTP JIMYHbIX BELUEW, BTOPXEHWE B
TIMYHYIO XW3Hb rpaxaaH nyTemM He3akOHHOro 4OCTYNa K JIMYHbIM JaHHBIM U Nepenucke.

OnuncaHHble Bbile OWUBK NPUBOASAT K CEPbEe3HbIM NMOCMEeACTBUAM, MOCKOSbKY OHW 3aTPYAHSOT 06beK-
TUBHYIO OLIEHKY MaTepuanoB Aena 1 MoryT NpuUBECTU K HapYLUEHWIO NpaB 0OBUHSEMbIX U OCYXOEHHbIX.

C uenbto BbISIBNEHNSI ONTUManbHbIX CNOCOO0B pelleHnst 0603HaYeHHbIX npobnemM nposedeHo noapob-
HOe M3y4eHWe HOPMAaTUBHbLIX aKTOB M MPaKTUYECKUX peanuin Opyrux rocyaapcts — uneHoB CHI, Takux kak
Pecnybnuka benapycb, KasaxcraH, Y36ekuctaH, TamkukuctaH, Apmenus, ['pysus, Asepbangpxar n Mongosa.
OBHapyxeHb! onpegeneHHble napanneny u obLme noaxoasl, HECMOTPSA Ha OTAeNbHbIE OTIMYKS B 3aKOHOAa-
TENbCTBE KaXO0M CTPaHbI.

K npumepy, yronosHoe npaBo benapycy 3HaYUTENBHO KOHKPETU3MPYET NOPSAOK A0Ka3aTeNbCTBa BUHbI
BOEHHOCITy)XalLero, nogpobHoO pernaMmeHTupys npoueaypy Bo3byxaeHus gena u cbopa fokasaTenbeTB. 310
NOMOraeT MUHUMW3MPOBATbL YMCIIO CIy4aeB NPOU3BOILHOMO NPECNe0BaHNS BOEHHbIX.

OpHako OnbIT Ka3axCTaHCKWX MPaBOOXPaHUTENbHbIX OpraHoB MOKa3blBAaeT APYryld CTOPOHY Megdarn:
HECMOTPS Ha Hanuuue JeTanu3nMPOBaHHbLIX UHCTPYKUMIA, pe3ynbTaTbl OnepaTUBHbLIX MPOBEPOK YacTo NpU3Ha-
0TCS HeeNCTBUTENbHBIMU M3-3a HE3HAYMUTESBbHBIX HAPYLIEHU TEXHUYECKMX MOMEHTOB O(DOPMIEHNS QOKY-
MeHTOB. MogobHbIe NpMMepb! NOAYEPKUBAOT BaXXHOCTb CUCTEMATH3ALMM 3HAHWIA 1 eanHOobpasna Noaxoaa K
PacCMOTPEHO AaHHbIX BUAOB Aen.

Kpome TOro, MexayHapoaHoe CpaBHEHME MO3BONUMO BbISIBUTL MO3UTUBHbIE TEHAEHUMM B pedhopMmupo-
BaHWM 3aKoHOAaTenbCTBa psga cTpaH CHI, HanpaBneHHbIe Ha MOBbILLEHWE NPO3pavyHOCTU CyaebHbIX Npo-
LieCCOB U CHWKEHWE pucka 3noynoTpebneHnii NofIHOMOYUAMA.

Takum obpa3om, NoABOASA UTOr, MOXHO CKasaTb, YTO MCCreaoBaHMEe NokKasano, YTo B POCCUIACKOM npa-
BE CYLLECTBYET Liefblil psif cepbe3Hbix Npo6enoB M HECOOTBETCTBUIM B OTHOLUEHUM COBMIOAEHNS 3aKOHHOCTM
npu BegeHun gen no cratee 337 YK PO,

OTMeYeHHble HEOCTaTKM HEraTUBHO BAMAOT HA 3G(EKTUBHOCTb PaboTbl MPaBOOXPaHUTENbHbIX Opra-
HOB ¥ CHVXXaIOT YPOBEHb JOBEPUS 0OLLECTBA K MPaBOCYANIO.

B atoit cBsi3u Heobxoammo paspaboTaTh eauHbli CTaH4apT NPOLEaypbl BeAEHUS Takux Aen, BKIYa-
IOLLMIA KOHKPETHbIE NpaBuUra U MHCTPYKLMW MO NOPSAKY (POPMMUPOBaHMS AoKasaTenbHoM 6asbl, obecneyeHnto
KOHCTUTYLMOHHbIX NPaB rpaxaaH 1 KOPPEKTHOMY Ha3HAYEeHW0 Haka3aHui.

[ins aToro cnegyeT MCMoNb30BaTh MONOXUTENbHLIN MEXOYHAPOAHLIN OMbIT W aAanTMpoBaTh Nyylune
NPaKTUKK 3apyBexHbIX KOMner K POCCUMCKAM YCHOBUSIM.

Oco6€eHHO BaxXHO MOBBLICUTHL KAY€CTBO MOAFOTOBKM CNELMANNCTOB, 3aHUMAIOLLMXCA NogoBHbIMK Aena-
MW, CO34aTb CUCTEMY KOHTPONS Kayecta paboTbl CyA0B M MHbIX KOMMETEHTHbIX OPraHOB. ToMbko Takum 06-
pasomM ygactcs obecneuntb cobniogeHne NpUHUMMNOB CNPaBEANMBOCTI U paBEHCTBA Nepeq 3akOHOM BCEMU
rpaxzgaHamu, He3aBUCUMMO OT MX CTaTyca UNW NPUHALANEXHOCTM K ONPEAENEHHON CoLMarnbHO rpynne.
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YIIK 341

HACGJIENIOBAHWE ABTOPCKUX NPAB M0
SAKOHOQATENbCTBY BbETHAMA

HI'YEH 3H0W KXAHT,
HI'YEH TXAHb YYHI

CTYZEHTbI
Or60Y BO «CaHkT-MeTepbyprckuit nonuTexHudeckuin yHusepcuteT lMNeTtpa Benvkoroy

AHHoTaums: ABTOpCKOE NpaBo ABMNSETCA OQHUM U3 BUGOB MHTENNEKTYanbHOM COBCTBEHHOCTM, OXPaHSEMbIX
3aKoHOAaTenbLCTBOM BbeTHama, 1 BKMoYaeT B Ce0S NMYHbIE HEUMYLLECTBEHHbIE NMPaBa U UMYLLECTBEHHbIE
npaBa. Ha ocHoBaHWW nonoxeHun paxaaHckoro koaekca 2015 roga npaBa WHTENNEKTyarnbHON COBCTBEHHO-
CTM B LIENOM ¥ aBTOPCKOE MPaBO B YaCTHOCTM PacCMaTpMBAOTCA Kak MMYLLECTBO, NO3TOMY MOTyT cTaTb 00b-
€KTOM HacrefoBaHus. B ctaTbe NpeacTaBnstoTCs aBTOPCKOe NpaBoO MO 3aKoHoZaTenbcTBy BbeTHama, BO3-
MOXHOCTb HacrefoBaHWsl aBTOPCKMX MpaB, a Takke npaBa, KOTOpbIMW NOMb3yeTcs HacnegHuk. Ctatbs cno-
co6CTBYET pasbsiCHEHMIO NPaBOBON NPUPOALI HACNEA0BaHUS aBTOPCKMX NpaB Mo 3akoHoZaTenbcTBy BbeTHa-
Ma 11 CTAHOBWTCS MCTOYHMKOM CMpaBOYHOM MHEOPMaLMK 4N UCCreaoBaTeneil, CTYAEHTOB opuamnyeckux da-
KyNbTETOB W MPAKTUKYHOLLMX OPUCTOB.

KnioueBble cnoBa: HacneaoBaHWe aBTOPCKUX NpaB, MpaBa WHTENNEKTyanbHON COGCTBEHHOCTM, aBTOPCKOE
NpaBo, MMyLLECTBEHHbIE NpaBa, NINYHble HEMMYLLECTBEHHbIE NpaBa, paxaaHckuin koaeke, 3akoH 06 uHTen-
neKTyanbHo COBCTBEHHOCTM, HAacNEeACTBEHHOE VMYLLECTBO.

INHERITANCE OF COPYRIGHT UNDER VIETNAMESE LAW

Nguyen Duy Khang,
Nguyen Thanh Trung

Abstract: Copyright is a form of intellectual property protected under Viethamese law, comprising moral rights
and economic rights. Pursuant to the 2015 Civil Code, intellectual property rights in general and copyright in
particular are regarded as property and may therefore form part of an estate. This article examines copyright
under Vietnamese law, the inheritability of copyright, and the rights enjoyed by heirs. It contributes to clarifying
the legal nature of copyright inheritance under Vietnamese law and serves as a reference for researchers, law
students, and legal practitioners.

Keywords: copyright inheritance, intellectual property rights, copyright, economic rights, moral rights, Civil
Code, Intellectual Property Law, estate.

1. BBepeHue B aBTOpCKOE NpaBo No 3aKOHOAATeNbLCTBY BbeTHaMa

Mocne BcTynnenus B8 BTO BbeTHam cdopmmpoBan cucteMy HOpMaTMBHO-NPaBOBbIX aKTOB, COMOCTa-
BMMYIO 1 COOTBETCTBYIOLLYH 0Bsi3aTenscteam B pamkax BTO no Cornawenunto TPUMC, k koTopomy BeeTHam
NPUCOEAMHUICS, a TaKkke APYrMM MEXOyHapOaHbIM LOroBOpaM, Y4aCTHUKOM KOTOPbIX SBNsSeTcs BbeTHam,
TakUM kak bepHckas koHBeHUMS 06 OxpaHe aBTOPCKUX 1 CMEXHbIX npaB. BobeTHam npuHsn 3akoH 06 uHTen-
nekTyanbHoi co6cTBeHHocTn 2005 roga. 310 CTano BecbMa BaXXHbIM LLAroM B NPOLECCe pasBUTHS U CO-
BEPLUEHCTBOBAHMS CUCTEMbl 3aKOHOAATENbCTBA 00 WHTENNeKTyanbHoM COBCTBEHHOCTU, MOCKONbKY paHee
HOPMbI, CBSA3AHHbIE C MHTENMEKTyanbHOM COBCTBEHHOCTLIO BO BbeTHame, Obinu pasbpocaHsl 6onee yem no
40 pasnnyHbIM NPaBOBLIM aKTaM W He BCerda COornacoBbIBan1Ccb Mexay coboi, a Takke He COOTBETCTBOBAM
BceM nonoxenuam Cornawenus TPAMMC.
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3akoHogaTensCTBO BbeTHamMa npusHaeT M OXpaHseT npaBa WHTENNEKTyanbHO COBCTBEHHOCTH Opra-
HW3aUMA U U3NYECKUX NUL HA OCHOBE 0BECneYeHns TapMOHUYHOTO COYETAHNS UHTEPECOB CyObEKTOB MpaB
WHTENNeKTyanbHoM COBCTBEHHOCTW C OOLLECTBEHHBIMW MHTEPECAMM; NMPU 3TOM HE OXPaHSIOTCSH 0BBbEKTbI UH-
TENnekTyansHo COBCTBEHHOCTH, MPOTMBOpeYalye OOLEeCTBEHHON Mopanu, OBOLLeCTBEHHOMY MNOPSAKY,
HaHocsLWme Bpen 06opoHe 1 Be3onacHOCTY rocyaapcTsa.

B cOOTBETCTBMM C 3TWUM, «MPaBO WHTENNEKTYasIbHON COBCTBEHHOCTU — 3TO NPaBO OpraHM3auun u gu-
3MYECKUX MWL, HA MHTENNeKTyanbHoe WMYLLECTBO, BKMKYas aBTOPCKOe MpaBo 1 npasa, CMEXHbIE C aBTop-
CKUM MpaBoM, NpaBO NPOMbILLEHHON COBCTBEHHOCTH M NPaBO Ha copTa pacTeHuny». [1, n. 1 cT. 4]

B HacTosLee BpeMs aBTOpPCKOE NpaBo perynupyetcs 3akoHOM 06 WHTeNneKkTyansHoOM CoBCTBEHHOCTH
2005 roga ¢ nameHeHuamm u gononHeHuamn 2009, 2019, 2022 n 2025 rogos, fanee UMeHyeMbIM 3akoHOM 06
WHTENNEeKTyanbHOM COBCTBEHHOCTH.

2. CopepxaHue aBTOPCKOro npaBa no 3akoHoaaTenbcTBy BbeTHama

CornacHo nyHKTy 2 ctatbi 4 3akoHa 06 WHTeNNeKTyanbHon COBCTBEHHOCTH, aBTOPCKOE NpaBo — 3TO
NpaBO OpraHu3auun Unu U3NM4EecKoro nnua Ha NpoussedeHne, CoO3AaHHOE UM CaMUM UM NpUHaaexallee
€My Ha npaBe COBCTBEHHOCTH.

[Mpu aTom 06bEKTaMK aBTOPCKOrO Npasa SBMSOTCA NUTepaTypHble, XyA0XKECTBEHHbIE U HAYYHbIE MPO-
n3BegeHns; obbekTaMu NpaBs, CMEXHbIX C aBTOPCKUM NPaBOM, SBNSKOTCS UCMOMHEHMS, (hOHOrpaMMbl, BUAEO-
3anucu, NporpaMmbl BeLaHusi, ClyTHUKOBbIE CUrHasbI, HECYLLME 3aKOAMPOBaHHbIE nporpammel. [1, n. 1 ¢T. 3]

CopepxaHue aBTOPCKOroO npaBa Ha npoussegeHne no 3akoHy BoeTHama 06 uHTEnnekTyansHon cob-
CTBEHHOCTY BKITHOYAET SIMYHbIE HEUMYLLECTBEHHbIE NPaBa W UMYLLECTBEHHbIE Npaga [1, ¢T. 18], a UMeHHo:

- JInyHble HemMMmyLLEeCTBEHHbIE MpaBa BKMKYAOT: «NPaBO AaBaTb Ha3BaHWE NPOWU3BELEHWIO, NPaBoO
yKa3bIBaTbCA NOS HACTOSALMM UMEHEM LI NCEBAOHMMOM Ha Npou3BeaeHU, NpaBo 0BHapogoBaTh Npou3Be-
[EH1e Unn paspeLatb ApyrimM nuuam obHapoaoBaTh NMPoM3BeAEeHNe, NPaBo 3aLLMLLaTh HEMPUKOCHOBEHHOCTb
NPOU3BELEHNS, He NO3BONAA APYriM NULAM UCKaxaTb ero; He Mo3BONAs LPYriM nuuam U3MEeHsTb, CoKpa-
LWaTb UM MHbIM 06pa3om nepepabaTbiBaTth Npon3BeaeHne B Noboit hopme, eCiv 3TO HAHOCKT yLiepb YecTu
W penyTauum aBTopa, ...». [1, cT. 19]

- Kpowme Toro, HeobxognMmo ynoMsiHyTb UMYLLECTBEHHbIE NpaBa, NpeayCcMOTPeHHbIe cTaTben 20 3a-
KOHa 06 MHTEenmneKTyanbHon COBCTBEHHOCTM, KOTOPbIE BKIIOYAKOT: «CO3AaHUE MPOU3BOAHOIO NPOU3BELEHNS;
nybnnyHoe MCMOMHEHWEe NPOU3BELEHNS HEMOCPEACTBEHHO UK OMOCPELOBAHHO MOCPELCTBOM (DOHOTPaMM,
BMAeo3anucein nnbo niobbix TEXHUYECKUX CPEACTB B MeCTe, AOCTYNHOM Ans nybnuku, Ho rae nybnuka He Mo-
XeT cB0OOAHO BbIGMPaTh BPEMS 1 OTAENbHbIE YacTy nponssegeruns; ...» [1, cT. 20]

3. ABTopckoe nNpaBoO MOXeT CTaTb HacNeACTBEHHbIM UMYLLECTBOM

Hacnepnctso cornacHo IpaxaaHckomy kogekcy BoeTHama 2015 roga onpefensietcs B cTatbe 612 cre-
pytowmm obpasom: «HacneactBo BKMOYAET NMYHOE WMYLLECTBO YMepLUero, a Takke AOMo MMyLLecTBa
yMepLUEro B 0BLIEM UMYLLECTBE C APYTMMM NMLaMMy. [2, CT. 612]

CornacHo nyHkTy 1 ctatbn 105 paxaaHckoro kogekca 2015 roga: «MyLiecTBOM SBNSIOTCSA BeLUM,
AEHbIU, LeHHble Bymarn 1 uMmyLLecTBEHHbIE NpaBa». B cooTBeTCTBMM CO cTaThen 115 MpaxaaHckoro kogekca
2015 ropa, «MMyLLECTBEHHOE NPaBO — 3TO NPaBO, MMEIOLLEE AEHEXHYIO OLIEHKY, 8K/I0Yasi UMyWwecmeeH-
Hble npasa Ha 06beKmbI npaga uHMesniekKmyanbHol cob6cmeeHHOCMU, NPaBO NOMb30BAHUS 3eEMNEN U
Apyrie uMyLLecTBeHHble npaa». CnegoBaTenbHO, aBTOPCKOE MPaBO SBMSETCS MMYLLECTBOM MO rpaxgaH-
CKOMY 3aKoHopaTenbcTBy BoeTHama. [2, n. 1 ¢T. 105; cT1. 115]

Takum 06pa3oM, aBTopckoe NpaBo, SBASAIOLEECH OAHUM U3 NPaB UHTENMEKTYanbHON COBCTBEHHOCTH,
MOXET BbITb HAaCNEACTBEHHbIM MMYLLECTBOM W HacneaoBaThCs B COOTBETCTBMM C HOPMamu 3akoHa. OfHako
aBTOPCKOE MPaBO OXPaHAETCS TOMbKO B TEYEHWE YCTAHOBIIEHHOMO 3aKOHOM CPOKa, U HacneLoBaHWe aBTop-
CKUX MpaB UMeeT 0COBEHHOCTH 1 CBOMCTBA, OTIYALOLLME €r0 OT HaCNeA0BaHWS ApYruX BULOB NMYLLECTBA.

4. HacnepoBaHue aBTOpCKMX npaB BO BbeTHame

ABTOpCKOE NpaBo OnpeaenseTcs kak OauH U3 BUAOB UMYLLECTBA MO 3akoHogaTenbCTBy BoeTHama. Co-
OTBETCTBEHHO, KOrAa BrafeneL, aBTOpCKoro npaea ymMupaeT, aBTOPCKOE NPaBO CTAHOBUTCS HACMEeACTBEHHbIM
nmywectsom. [2, n. 1 ¢1. 105; cT. 115; €T1. 612]

[MocrnencTBus paspeLleHns BOnpoca O HacMeACTBEHHOM MMYLLECTBE, KOTOPbIM SBMSETCS aBTOPCKOE
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NpaBo, aHamnorMyHbl HacnegoBaHWM0 ApyrX BUOOB HACNEeACTBEHHOTO UMYLLECTBA MO rpaXaaHCKOMY 3aKOHO-
patenbcTBy BbeTHama: HacnefoBaHue no 3asewjaHuio (rnasa XXII) unu HacnegoBaHue No 3akoHy (rnasa
XXII).

Ha ocHoBaHuu crtatbn 40 3akoHa BbetHama 00 WHTennekTyanbHOW COBCTBEHHOCTM, perynupyroLen
HacnefoBaHWe aBTOPCKVX NpaB: «BriagenbLem aBTopcKoro npasa ABNSETCA HACNEAHVK: OpraHu3aums umm gu-
314eckoe UL, HacredytolLee aBTOPCKOE NPaBO B COOTBETCTBUW C 3aKOHOAATENLCTBOM O HACNeA0BaHU, SIBIIS-
eTCs BagenbLem npas, NpeaycMOTpeHHbIX cTaTbel 20 1 nyHkToM 3 cTatbk 19 HacToswero 3akoHay. [1, cT. 40]

Takum 06pa3om, opraHusaLum 1 usnmyecke nuUa MOryT MOSHOCTBLIO HacnenoBaTh UMYLLECTBEHHbIE Mpa-
Ba Ha NpOW3BEAEHNe M YacTb NMYHbIX HEUMYLLECTBEHHBIX MPaB Ha Mpou3BedeHe, a UMEHHO: «0bHapoLoBaTh
npou3BefeHne unu paspeLuatb Apyrum nuuam obHapogoBath NPOU3BEAEHVEY, JIUYHbIE HeUMYWeCmeeHHbIe
npaea, Hepa3pbI8HO Cesi3aHHbIe C a8MopoM, He Mo2ym Hacrnedoeambcs. [1, cT. 20; n. 3 1. 19]

5. HekoTopble ocCHOBaHUA HacnefoBaHMA aBTOPCKUX NpaB Nocre CMepTy aBTopa

ABTOpCKOE NPaBO HacredyeTcs C Lenbio 3alluTbl U COXPaHEHUs NpaB W MHTEPeCcoB CO3aaTens nNpowus-
BEAEHUS 1 ero ceMbit nocne cMepTu cosgatens. MoxHo NpuBecTy Criedyowue OCHOBaHMS:

- 3awura CnpaBeanuBOCTM W NpaBOCYAMs: CO3AaTenb NPOU3BEAEHUS TPATUT MHOTO BPEMEHU W
yCUnuit Ha co3faHue npounsseaeHus. ABTOpCKoe Npaso nomoraeT obecneynTb crnpaBeaMBoCTb Ans co3naTe-
N5 1 NO3BONSET €My NOMHOCTbIO KOHTPONMPOBATbL UCMOML30BaHWE W pacnpocTpaHeHue npoussegerus. Mocne
€ro CMepTu HacrnefoBaHWe aBTOPCKUX NpaB NOMOraeT 3alUTUTb S3KOHOMUYECKUE MHTEPECH! CEMbU U Hacnea-
HWKOB.

- CtumynupoBaHue TBOpPYECTBA: aBTOPCKOE NPaBO Takke CnocoBCTBYET HOBOMY TBOPYECTBY, 0bec-
neynBasi BO3MOXHOCTb HacneaHUKOB NONy4yaTh BbIFOAY OT NPOU3BEAEHUS YMEPLUETO Nuua. JTO Takke copen-
CTBYET NOAAEPXKAHMIO U Pa3BUTUIO KyNbTYPbl, UCKYCCTBA U HAYKU.

- Ctumyn ans WHBECTMUMIA W Pa3BUTUS: aBTOPCKOE MPaBO SBMSETCH (DOPMOI WHTENNEKTYanbHOro
UMYLLLECTBA, UMEIOLLEro KOMMEPYECKYI0 LEHHOCTb. HacnefoBaHue aBTOPCKUX MpaB nomoraeT obecneynTb
YCTONYMBOE yNpaBneHne 1 pasBuTHE KynbTYPHBIX 1 TBOPYECKMX NPOU3BEAEHUI, @ TaKKe CTUMYNUPYET UHBE-
CTULMK B TBOPYECKUE NPOEKTb.

- [lpaBoBasg oxpaHa: HauuOHarbHbIe NMPaBOBbIE CUCTEMbI W MEXAYHApPOAHbIE COrMalleHus, Takne
kak bepHckas KOHBEHLMS 06 oxpaHe nUTepaTypHbIX W XYOOXECTBEHHbIX NPOU3BEAEHUN, 3aLLMLLA0T aBTop-
CKOE NpaBO W YCTaHaBNMBAOT NONOXEHNS O HAacneLoBaHUM aBTOPCKUX Npas. HacnegoBaHue perynupyercs u
OXpaHSIeTCA NPaBOBbIMM HOPMaMK C Lienbto 0becneyeHns CnpaBeanuBoCcT U 9PEEKTUBHOCTU aBTOPCKOrO
npasa. [3, N. 6 CT. 2; n. 2 CT. 6 bis]

6. HacnepoBaHue aBTOpPCKMX NpaB No 3akoHoaaTenbCTBY BbeTHama B crnyyae OTCYTCTBMA
HacnegHuKoB

B cnyyae oTCyTCTBMS HACNEAHMKOB MO 3aBELLAHMIO UM NO 3aKOHY, NGO ecnn Takue Nnuya UMerTes,
HO He MMEIOT MpaBa Ha MOMyYyeHWe HacnefcTBa MMM OTKas3anuCb OT MPUHATUS HacnencTBa, OCTaBLUEECH
WMYLLLECTBO NOCIE UCMOSTHEHNS UMYLLECTBEHHBIX 0053aTeNbCTB, He UMEOLLEee HacneaHuka, NepexoamT rocy-
gapcray. [2, cT. 622]

HacnegHuk aBTOpCKMX NpaB MMEET NPaBO 0TKa3aTbCs OT HACMeA0BaHWS, €CMN TakoW 0TKa3 He Hanpas-
INEH Ha YKMNOHEHWE OT UCMONHEHNS ero MMYLLECTBEHHbIX 0643aTeNbCTB Nepes Apyrummn nuyamn. dopma otka-
3a OT HacnefoBaHWs aBTOPCKUX MpaB BblpaxaeTcs B NMUCbMEHHOM [OKyMEHTe, YAOCTOBEpPEHHOM rocyaap-
CTBEHHOWM HOTapUarnbHOM KOHTOPOW UNu 3aBepeHHOM HapOoaHLIM KOMMTETOM OBLIMHHOTO YPOBHS NO MECTY
3aKOHHOIO NMPOXMBaHWA aBTopa.

F'0CynapcTBO MoMyyaeT aBTOPCKOE MpaBO (PU3MYECKOTO NNLA B CryYae OTCYTCTBUS HACNegHWKOB aB-
TOPCKOrO MpaBa, B Cly4ae OTCYTCTBUS NpaBa Ha NONyyYeHWe HacneaCcTBa MW OTKasa OT npaBa Ha nonyyeHne
HacrneacTea, KOraa He OCTaeTCs HU OOHOMO HacnefHWKa, BbICTynas B KayecTBe CyObekTa, NPUMHUMAIOLLEro
BecxossinHoe UMyLLecTBo. MNpeablayLynin HacnegHWK aBTOPCKOrO Npasa Nomnb3yeTcs UM L0 UCTEYEHNS CpoKa
oxpaHbl. Takum 06pa3om, HacrnegHWUK aBTOPCKOrO npaBa UMEET MPaBO OCTaBUTb 3TO HACNEACTBEHHOE MPaBO
ApYromMy nuuy no 3aeellaHuno unu no 3akoHy. OpHako HacnefoBaHWe aBTOPCKWMX MpaB OCYLLECTBASETCS
TOINbKO B TEYEHWE CpOKa NPaBOBOW OXPaHbl COOTBETCTBYIOLLErO NPOM3BELEHNS, NO3TOMY aBTOPCKOE NPaBo He
MOXET NepeaaBaThes N0 HacneacTsy 6ecCPOUHO.
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Mepexoas Kk cpepe MHTENNEKTyanbHOM COBCTBEHHOCTH, CriedyeT AONOMHATENBHO COCMaThCA Ha MOso-
XEHWe nyHkTa b yactn 1 ctatbn 42 3akoHa 06 MHTENNEKTyanbHOM COBCTBEHHOCTU: ECNW NPOU3BEAEHME eLle
HaxoauTCs B Npeaenax Cpoka OXpaHbl, HO Bradenew, aBTopCcKoro npasa yMep 1 He UMeeT HacneaHnkoB, nnbo
HacnegHWK oTkasasncs OT MPUHATUA HacneacTBa UM He UMEET npaBa Ha NornyyvyeHue HacneacTsa, TO Takoe
npou3BeaeHne nepexoauT rocyaapcray. [1, noan. b n. 1 ct. 42]
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NPOKYPOPCKIM HAZI30P 3A ONEPATHBHO-
PO3bIKHOW AEATE/bHOCTbHO

AH[IPOLLEEHKO Y/IbAHA HOPbEBHA

CTY[eHT
HOY BO «Cubunpckuin opuan4ecknit yHUBEpCuTeT»

HayuHb1ii pykogodumens: Bopmcbexep Unbsi AHamonbeguy
doueHm kaghedpbI KOHCMUMYUUOHHO20 U aMUHUCMPamueHo20 npasa
Cubupckoeo topuduyeckoeo yHugepcumema, kaHoudam rpuduyecKUx Hayk

AHHoTauums: B cTatbe paccmaTpuBatoTcsl 0COGEHHOCTW OCYLLECTBIIEHNS MPOKYPOPCKOrO Hag3opa 3a onepa-
TUBHO-PO3bICKHOW AeATENbHOCTLI0 B Poccuiickon deaepauun. AHanM3npyoTcs MOMoXeHUs degepanbHoro
3aKoHO4aTenbCTBa, perynvpytoLlme MonHOMOYMS MPOKypaTypbl MO HaZ43opy 3a 3aKOHHOCTHIO MPOBEAEHWS
OnepaT1BHO-PO3bICKHLIX MeponpusTuii. Ocoboe BHUMaHWE YAENSETCS CyLLEeCTBYIOLEMY NPOTUBOPEUMIO MEX-
LY HaA30pPHbIMUA (OYHKLMAMM NPOKYPaTYpPbl U MPUHLMNOM CaMOCTOSTENBHOCTM ONepaTUBHbIX NOAPa3aeneHuit
OpraHoB BHYTpeHHWX gen. OTMeyaeTcs, YTo COTPYAHMKN OnepaTuBHbIX Cryx0 HEpeaKo BOCMPUHUMAKT Npo-
KyPOPCKMIA Ha30p Kak BMELIATENbCTBO B UX AEATENBHOCTb W Kak (hakTop AaBNEHMs, CNOCOBHBI NOBAUSTL Ha
9P heKTMBHOCTb ONEPaTUBHO-PO3bICKHON paboThl. B cTaTbe MCCneaytoTcs pasnuyHbie HayyHble NOAXoabl K
ONpeeneHnio NpeaenoB NPOKYPOPCKOTO BMELLATENbCTBA B AEATENbHOCTb ONEPaTMBHBLIX MOAPA3LeNeHuiA.
Takxe paccMaTpuBaloTCs pesynbTaTbl NPOBEAEHHOTO OMPOCa COTPYAHUKOB NPOKypaTypbl 1 OPraHOB BHYTPEH-
HUX A€, HanNpaBMNEHHOro Ha BbISBMNEHME UX OTHOLLEHNS K NpobriemMe COOTHOLLIEHMS MPOKYPOPCKOro Haa3opa U
OnepaTUBHOM CamMOCTOATENBHOCTW. Ha 0CHOBE MPOBEAEHHOIO aHann3a popmynmpyeTcs BbiBOA O He0bXoam-
MOCTW COBEPLUEHCTBOBAHMS MPABOBOMO PEryn1poBaHmns 1 BblpaboTki Gonee YETKOro pasrpaHUYeHnst NomHo-
MOYNI MEXIY MPOKYPaTYpOI 1 OpraHamul, OCYLLECTBASIOLLMMU ONEPATUBHO-PO3bICKHYH AEATENbHOCTD, C Lie-
MNbto JOCTKEHUS BanaHca Mexay obecneyeHnem 3aKOHHOCTU M 3hEKTUBHOCTbIO BOPLObI C MPECTYMHOCTLIO.
KnioueBble cnoBa: NpoKypopCKMiA HaA30p, ONepaTMBHO-PO3bICKHAS AEATENbHOCTb, MPOKypaTypa, OpraHbl
BHYTPEHHMX €N, 3aKOHHOCTb, ONepaTMBHas CaMOCTOSTENIbHOCTb, KOHTPOMb, NpaBa rpaxaaH.

PROSECUTORIAL SUPERVISION OF OPERATIONAL AND SEARCH ACTIVITIES
Andryushchenko Ulyana Yurievna
Scientific adviser: Vormsbecher llya Anatolyevich

Abstract: The article examines the specifics of prosecutorial supervision over operational-search activities in
the Russian Federation. The study analyzes the provisions of Russian legislation regulating the powers of the
prosecutor’s office in monitoring the legality of operational-search measures. Particular attention is paid to the
existing contradiction between the supervisory powers of prosecutors and the principle of independence of
operational units of the internal affairs bodies. It is noted that employees engaged in operational-search activi-
ties often perceive prosecutorial supervision as interference in their professional activities and as a form of
pressure that may affect the efficiency of operational work. The article considers different scientific approaches
to defining the limits of prosecutorial intervention in operational-search activities. The paper also refers to the
results of a survey conducted among prosecutors and employees of internal affairs bodies in order to identify
their attitudes toward the problem of correlation between prosecutorial supervision and operational independ-
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ence. Based on the analysis, the author concludes that it is necessary to improve the legal regulation in this
area and to more clearly define the boundaries of authority between the prosecutor’s office and bodies con-
ducting operational-search activities in order to ensure a balance between legality and the effectiveness of
crime prevention and detection.

Keywords: prosecutorial supervision, operational-search activities, prosecutor’s office, internal affairs bodies,
legality, operational independence, supervision, protection of citizens’ rights.

OnepaTnBHO-PO3bICKHAA AesTenbHOCTh (Aanee — OPLI) urpaet BaxHyt posib B CUCTEME NPOTUBOLEN-
cTBusA npecTynHocTu B Poccuickon ®efepaunn. IMeHHO ¢ npuMeHeHWe onepaTUBHO-PO3bICKHBIX METOLOB,
CUN 1 CpeacTB hOpMUPYETCS 3HaUMTENbHAs YacTb JoKa3aTeNbCTBEHHOM Basbl, KoTopasi B AaNbHEMLLeM no3-
BONSIeT 3(pPEKTUBHO OCYLLECTBNATL YrONOBHOE NpecnefoBaHue. Bmecte ¢ Tem cneundmka OP[ 3akntoyaeT-
CA B €€ HEernacHOM xapaktepe W BO3MOXHOCTW OrpaHUYeHUst OTAENbHbIX KOHCTUTYLIMOHHBIX MpaB 1 cBo60A
rpaxgaH, 4to obycnosnmBaeT HeOOX0AMMOCTb YCTAHOBNEHUS 3PAEKTUBHBIX MEXaHU3MOB NMPOBEPKN 3aKOH-
HOCTM TaKom AedTenbHocTW. B cootBeTcTBUM CO CT. 21 ®epepanbHoro 3akoHa oT 12 asrycta 1995 r. Ne 144-
O3 «O6 onepaTUBHO-PO3LICKHOW AEATENBHOCTU» NPOKYPOP OCYLLECTBASET HAA30p 3a UCMOSNHEHWEM 3aKOHOB
opraHamu, ocywectanstowmmy OP[. [JaHHOe nonoxeHue KoppecnoHaMpyeT ¢ nonoxeHusmu degepansHoro
3akoHa o1 17 auBapsa 1992 r. Ne 2202-1 «O npokypaType Poccuiickon ®eaepauumy, 3akpennstoLero nosHo-
MOYMS MPOKypopa No obecneyeHnto BEPXOBEHCTBA 3aKOHa, EANHCTBA W YKPENNEHUS 3aKOHHOCTU, a Takke 3a-
WKTbI NpaB 1 cBOOOA YenoBeka v rpaxaaHnHa.

HecmoTps Ha 3akoHOLATENbHOE 3aKpenseHne yKasaHHbIX MOMHOMOYMIA, B TEOPUW U NPaBOMNPUMEH U-
TENbHOW NPaKTUKe Hepeako BO3HWKAKT AMCKYCCUMOHHbIE BOMPOCHI, CBS3aHHbIE C Npeernamm BMeLLaTensCTaa
NPOKypopa B AeATENbHOCTb ONepaTuBHbIX Noapasaenexnin. 3to obycnosneHo Tem, yto OP[ no csoeit npu-
poae TpebyeT onpeaenéHHoN CTENeHN CamMOCTOATENBHOCTI U KOH(MAEHLMaNbHOCTU, YTO MOXET BCTynaTh B
NPOTUBOPEUME C HaZ30PHLIMU (YHKLMAMM NPOKYpaTypbI.

OpHoM 13 3HaumMMmbIx npobnem B perynuposaHi OP[] ocTaéTcs BONPOC 0 COOTHOLLIEH UM MPOKYPOPCKO-
ro HaJ30pa M CaMoCTOSATENbHOCTY COTPYAHWKOB OnepaTuBHbIX noapasaeneHnid. C 0AHOM CTOPOHBI, B Hay4YHOM
nutepatype nogYEpKMBaAETCs, YTO Ha430p CO CTOPOHbI NPOKypaTypbl Heobxoaum!. 3TO CBSA3aHO C TEM, YTO
Npu NPOBEAEHUN ONepaTUBHO-PO3bICKHBIX MEPOMPUATU MOTYT 3aTparuBaTbCA BaXHble NpaBa rpaxmaH,
Hanpumep, NPaBo Ha YaCTHYH XM3Hb, TaNHY Nepenucku 1 TenedOHHbLIX NeperoBopoB. [103TOMy NPOKYPOPCKMM
HaA30p paccMaTpuBaeTCs Kak CPeacTBo 06ecneyeHns 3aKOHHOCTU U NpesynpexaeHns BOSMOXHbIX HapyLue-
HWA. C Jpyroit CTOPOHbI, Cami COTPYAHUK ONepaTUBHbIX MOAPA3AENeHnit Hepeako CYUTalT, YTO Ypesmep-
HbI KOHTPOMb MeLlaeT ux pabote. 10 UX MHEHWIO, U3-3a 3TOrO PELLEHUS MPUHUMAKOTCS MeAneHHee, NosBS-
eTcs Gonblue hopmarbHbIX NpoLeayp, a cama paboTta CTaHOBUTCS MEHEE MMBKOA.

Takum 06pa3om, BO3HUKAET NPOTMBOPEYME MEXIY HeOOX0AMMOCTHI0 Haa3opa M ahEKTUBHOCTLIO Ae-
ATENbHOCTY OnepaTuBHbIX NofpasgeneHun. 3To TpebyeT noucka pasymMHoro 6anaHca Mexay STUMK aremeH-
Tamu.

Ha npakTtuke aaHHas npobrnema nposiBNSETCS LOCTAaTOMHO YacTo. Hanpumep, COTpyOHWUKM onepaTus-
HbIX NOAPA3AeneHni i MOryT BOCTPUHUMATL TpeboBaHWUS NPOKypopa O NpefoCTaBfieHWn Aen onepaTuBHOro
y4éTa Kak BMeLLaTenbCcTBO B 1X paboTy. B TO e Bpems NpoKypopbl paccMaTtpuBatoT Takue TpeboBaHus Kak
UCMOMHEHME CBOMX 3aKOHHbIX 00si3aHHOCTEN. B pesynbrate Mexay CTOpOHaMW MOXET BO3HWKaTb Onpefe-
NEHHOE HanpsxeHue BO B3aMMOLENCTBUWU. B OTAENbHbIX Crnyvasx 3T0 MOXET NPUBOAUTL K (POPMUPOBAHUIO
HeraTMBHOrO BOCMPUATUS HAZ30PHOM AEATENbHOCTU CPEean COTPYAHUKOB OnepaTuBHbIX CRyxD, KOTopble pac-
CMaTpUBAIOT €€ He Kak MexaHn3m 06ecneyeHns 3aKOHHOCTH, a Kak (hakTop afMUHUCTPATUBHOTO AABREHUS.

Kak cnpasennueo otmevaet B.®. Jlyrosuk, ogHon 13 npobnem B cpepe OP[] ocTaétcs HeonpeaenéH-
HOCTb rpaHuL, NPOKypOpCKOro Hagaopa. 1o MHeHMo aBTopa Ha NpakTuke 3TO HEPEAKO NPUBOAUT K TOMY, YTO
NPOKYPOPb! BbIXOAAT 32 paMKu CBOMX MOSTHOMOYMIA M (haKTUYECKN BMELLMBAIOTCS B OPraHM3aLmio U TakTUKy

" Hukutun, E. 1. TeopeTtndeckue n npaBoBble npobnembl obecneyeHns IpokypopoM 3aKOHHOCTW OnepaTuBHO-PO3bICkHON AesTenbHocTi / E. J1. HukutuH. — Mockea :
OBLLEeCTBO C OrpaHyYeHHOM OTBETCTBEHHOCThI0 "PycaiiHc”, 2024. 370 c.
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NPOBELEHNS1 ONepaTUBHO-PO3bICKHLIX MEPOMPUATUIAZ, [Tpy 3TOM OH NOAYEPKMBAET, YTO Takasi CUTyauus BO
MHOrOM CBsi3aHa C HeJOCTaTOUHOM KOHKPEeTU3aLMen 3akoHOAATeNbCTBa: He BCerga YETKO MOHSATHO, rae 3a-
KaH4MBaETCA HaZ30p 3a 3aKOHHOCTHIO M HAYMHAETCS BMELATENbCTBO B NPOMECCUOHANBHYIO AEATENBHOCTD
onepaTuBHbIX COTPYAHMKOB. B pesynbTaTe, COTPYAHMKM ONepaTuBHBIX NoagpasgeneHnin MoryT BOoCnpUHUMaTh
AENCTBUS MPOKYpaTypbl Kak WU3SULLHUIA KOHTPOMb, KOTOPbLIA MeLaeT UX pabote W CHUKaeT e€ apdeKTus-
HOCTb. B T0 e Bpems B.®. JlyroBuk He oTpuLaeT BaXHOCTM MPOKYPOPCKOro Haa3opa, 0TMeYas,, Yto OH Heo6-
XOAMM AN 3aluTbl NpaB rpaxaaH 1 obecneyeHns 3akoHHOCTU. OgHako, MO €ro MHEHWH, AaHHbIN HaL30p
[OMKEH OCYLIECTBNATLCS B PasyMHbIX NMpeaenax v He noaMeHsiTb coboi onepaTMBHOE PYKOBOACTBO Aes-
TEMNbHOCTBK NOApa3AeneHuit. MHbIMm cnosamu, pedb MAET 0 HEOOXOAMMOCTH YETKOrO pasrpaHUyeHns non-
HOMOYMI, 4TOBbI U36EXaThb Kak 310ynoTPebneHnit, Tak 1 M3NULWHEro JaBneHus Ha cotpyaHukos OP[.

[Ins yTOYHEHWs XapakTepa YKa3aHHbIX MPOTUBOPEYMIA M UX MPAKTUYECKOrO MPOSIBNIEHWS B pamkax
HaCTOsILero uccnegoBaHust Obin NpoBeaéH ONPOC NpeacTaBuTenen OpraHoB NPOKYpaTypbl W COTPYAHMKOB
OnepaTmBHbIX NOAPA3AENEHNN OpraHoB BHYTPEHHNX Aens. MNonyyeHHble JaHHbIE CBUAETENLCTBYOT O TOM, YTO
OTHOLUEHWE K MPOKYPOPCKOMY HaA3opy B MpodeccMoHanbHOM Cpeae Henb3s OXapakTepu3oBaTb Kak OfHO-
3HAYHO HeraTUBHOE WNW UCKMKOYNTENBHO NOMOXMUTENBHOE. TaK, 3HAUMTENbHAS YaCTb ONPOLLEHHBIX COTPYAHM-
KOB onepaTuBHbIX nogpasaeneHui (68%) oTMeyaeT, YTo NPOKYPOPCKUIA HAL430P BbINOMHAET BaXHYH (PYHKLMIO
obecneyeHmns 3aKOHHOCTM, OHAKO OAHOBPEMEHHO 56% yka3sbiBatOT Ha €ro NoTeHUMarnbHoe BAMsHIWE Ha one-
PaTMBHYKD CaMOCTOSATENLHOCTb («da» M «ckopee Aan), a 58% cuMTaroT, YTO Haa30p CAEPXKMUBAET onepaTB-
HOCTb BbISIBMIEHWS! U PEArMpoBaHust Ha NpecTynnenus (M3 Hux 19% — «3Ha4NTEeNbHO CHUKAET ApgeKTmB-
HOCTbY, 39% — «4acTUYHO CHWXaeT»). Mpu aTom 44% onepaTUBHUKOB YyBCTBYIOT [aBfEHWEe CO CTOPOHbI
NpoKypaTypbl «MHOrga» u ewe 12% — «4acto». OCHOBHOW NpobnemMon BO B3aMMOOTHOLLEHMSX 61% onpo-
LeHHbIX coTpyaHukoB OP[] Ha3Banu «HenoHMMaHWe onepaTUBHOM TaKTUKA U Cneunduky HernacHom paboTbi»
CO CTOPOHbI MPOKYPOPOB.

B cBow oyepedp, NpeacTaBUTENM OpraHOB MPOKYpaTypbl B LIEMOM MOATBEPXAA0T HeOOXOAMMOCTb
ocyulecterneHus Haasopa 3a OP/ kak rapaHTun cobnogeHns npas u cBo6OA rpaxaaH, Npy 3ToM npu3sHaBas,
4TO B MPaAKTUYECKOW AEATENbHOCTW B3aUMOLENCTBIE C ONepaTUBHLIMU NOLAPA3AENEHNAMU MOXET COMPOBOX-
[aTbCs onpefenéHHbIMU OpraHn3aLoHHBIMU CIIOXHOCTAMM.

Tak, 62% npOKYPOPOB COrMacunMchL C TEM, YTO COTPYAHUKA ONEPaTMBHLIX NOAPA3LEeNeHNil BOCMIPUH -
MatoT Haa30p Kak aaBneHune («ga» — 28%, «ckopee ga» — 34%). Mpu atom 89% ONpOLUEHHbBIX COTPYAHMKOB
NPOKypaTypbl yOEXAEHbI, YTO OTCYTCTBME HaZ30pa NpuBero Bbl K 3noynotpebneHusm npu nposegexnn OPM.
WHTepecHo, 4To 43% npoKypopoOB YyKa3amnu Ha HeOCTaTOMHOCTb COBCTBEHHbLIX MOMHOMOYMIA ANns 3G DeEKT UB-
HOro Hagsopa, a 33% OLeHUU B3aMMOAENCTBUE C OnepaTUBHBLIMK NOAPA3AENeHnsMU Kak «npobremHoey
(yoosnetBoputenbHoe — 52%), acppekTueHoe — nub 12%).

Takum oBpasom, pesynbTaTbl ONpoca MO3BONSAOT CAeNaTh BbIBOA O TOM, YTO B MPOGeCcCUOHaNbHOM
coobLLecTBe OTCYTCTBYET KpalHsAs Nonspu3aLns MHEHU OTHOCUTENBHO PO NPOKYpOpCKoro Hagsopa. Cko-
pee peyb MAET 0 Hanmumm 6anaHca OLEHOK, NPy KOTOPOM NPU3HAETCS Kak 3HAYMMOCTb HaA30PHbIX (PYHKLMIA
NPOKypaTypbl, Tak M HeobxoanMocTb yyeTa cneumdukn OP[.

lMpeacTaBnseTcs, YTo BbISIBIIEHHbIE B XOA4€ UCCNEN0BaHWS TEHAEHLMM NOATBEPXAAT He0OX0ANMOCTb
[anbHeiLwero COBEpPLLEHCTBOBAHNS MEXaHU3MOB B3aUMOLENCTBIUS Mexay MPOKypaTypoil U opraHamu, ocy-
wectenawowmmn OPL, ¢ Lenbid MUHUMM3ALMN BO3MOXHBIX KOHQMMKTHBIX CUTYaLuil N NOBbIWEHNS addek-
TUBHOCTU NPaBOMPUMEHUTENBHON NPakTUKW. B yncne KOHKPETHbIX Mep, NPearokeHHbIX pecrnoHaeHTamu (B
OTKPbITBIX BONPOCAX), — COKpaLLeHne 13bbITOYHOro AOKYMEHTO0b0poTa, NPOBEAEHNE COBMECTHBIX Y4EBHbIX
3aHSATUIA W yCuneHme OTBETCTBEHHOCTM 3a pasrnalleHne ceeaeHun ob ocywectanequn OP/.

© 2026

2 [lyrosuk B. ®. Mpokypopckuii Hag3op 3a onepaTMBHO-PO3bICKHON LeATENbHOCTbIO: TOTaMbHbIA KOHTPOMb UMW HAA430p 3a UCMONHEHWEM 3aKoHOB // BecTHuk Cubump-
cKoro topugunyeckoro uHcTutyta MBJ Poccum. 2009. Ne 3. URL: https://cyberleninka.ru/article/n/prokurorskiy-nadzor-za-operativno-rozysknoy-deyatelnostyu-totalnyy-
kontrol-ili-nadzor-za-ispolneniem-zakonov (aata o6pawenns: 29.04.2026).

3 B xoge npoBeaeHns MccnenoBaHns onpoLLeHo 16 COTPYAHMKOB onepaTuBHbIX noapasneneHuin u 15 paboTHUKoB NpokypaTyphbl.
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AHHOTaumMa: Ha maTepuane MexayHapogHOro B3aumogencTsust Poccuickon defepauum B 3KCMEPTHO-
KPUMUHANUCTUYECKON Chepe aHanW3MpylTCS NPaBOBble M OpraHW3aUMOHHbIE YCnoBMS LudpoBu3aumm. B
LIEHTPe PacCMOTPEHUS HaXOAATCS TpaHCTrpaHWyHas nepefaya KpUMUHANMCTUMYECKON WHAGOpMaLmK, yYacTie
LMEpPOBbIX TEXHONOTUIA B AOKA3aTENbCTBEHHOM NPOLIECCE, @ TaKKe 3aTPyAHEHWS, BO3HUKALOLLME NPy HopMa-
TUBHOM pPErynupoBaHun obpalleHnsi BUOMETPUYECKUX M WHBIX LMPOBbIX AaHHbIX. OTAenbHOe BHUMaHWe
COCPEAOTOYEHO Ha HEOOXOAUMOCTM COMMKEHUS MEXAYHAPOLHbIX CTaHAAPTOB M A0paboTkM HALMOHANBHOIO
3aKoHoAaTeNnbCTBa NPUMEHUTENBHO K YKa3aHHOM obnacTu.

KnioueBble cnoBa: MexayHapOOHOE COTPYAHUYECTBO, LWUGPOBK3ALMS, SKCMEPTHO-KPUMUHANNCTAYECKAS
[EATeNbHOCTb, LMPOBbLIE [OKAa3aTeNbCTBA, ONEpaTUBHO-PO3bICKHAS AEATENbHOCTb, KPUMMHANUCTUYECKUE
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DIGITALIZATION OF INTERNATIONAL COOPERATION IN THE FIELD OF FORENSIC EXPERT
ACTIVITY: LEGAL AND ORGANIZATIONAL ASPECTS

Kasatkin Oleg Vladislavovich

Abstract: Based on the international cooperation of the Russian Federation in the field of forensic expert ac-
tivity, the article examines the legal and organizational conditions of digitalization. The focus is placed on the
cross-border transfer of forensic information, the role of digital technologies in the evidentiary process, and the
difficulties arising in the legal regulation of the circulation of biometric and other digital data. Particular attention
is given to the need for the harmonization of international standards and the further development of national
legislation in this area.
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Lincdpposoe npeobpa3oBaHme 0BLIECTBEHHBIX OTHOLLEHMIA 3aMETHO MEHSIET XapakTep MexayHapoAHOro
COTPYAHWYECTBA B Chepe KCNEePTHO-KPUMUHANMCTUYECKON AeATENbHOCTY, rae Bcé 6onee 3HaYMMbIMK CTa-
HOBSATCA WH(POPMALMOHHbIE TEXHOMOMMW U TpaHCrpaHnyHoe obpalleHne AaHHbIX. MpecTynHas akTUBHOCTb
BCE valle nepemelyaeTcs B LMMPOBYIO Cpedy, NO3ITOMY B3aWMOZEMCTBME MPABOOXPAHWUTENbHbIX OpraHoB
pasHbIX roCyAapcTB Npu 0BpaLLeHn C 3NEKTPOHHBIMUA W UHBIMK HEMaTepuanbHbIMW AOKa3aTeNbCTBAMU Tpe-
ByeT BbICOKOI OnepaTUBHOCTMU.

Ha nepBbiii nnaH BbIXOAMT BOMPOC MPaBOBOM JOMYCTUMOCTUM M AOCTOBEPHOCTM LMAPOBLIX [OKa3a-
TEMNbCTB, MOMyYEHHbIX BHE NPEAENIOB HALMOHANBHON PUCANKLMA. [JonOnHUTENbHbIE 3aTPYAHEHNS BO3HMKA-
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10T W3-3a PasNYMin Mexay NpaBoOBbIMM CUCTEMAMM, PEXMMAMI 3aLLUMTbLI UHKDOPMALMM U TEXHUYECKUMU CTaH-
AapTamu nepefayn AaHHbIX, OT KOTOPbIX HAMPSMYIO 3aBUCUT Pe3ynbTaTUBHOCTb TAKOrO B3aMMOLENCTBHUS.

Llenb cTaTbn — pacCMOTPeHWe NPaBOBbIX U OPraHM3aLMOHHbIX acrekToB LudpoBr3aLmMn MexayHapoa-
HOrO COTPYAHMYECTBA B Cepe 3KCMEePTHO-KPUMUHANMCTUYECKON LeaTeNlbHOCTU. [pu TakoMm MONOXeHWM
LUnchpoBM3aLMa MEXAYHAPOOHOTO COTPYAHUYECTBA NPEACTAET HE TOMBKO Kak TEXHOMOMYeckoe 0BHOBIEHNE,
HO 1 KaK CNOXHO€e NpaBOBOE W OPraH13aLMOHHOE ABIIEHUE, HY)XAatLeecs B CUCTEMHOM aHanmse.

Korga undpoBble cnefpbl, AaHHble 006 MAEHTUMKALMKM U MaTepuasbl Ang CPaBHUTENLHOTO aHanusa
NOCTYNAKT M3 MHOCTPAHHbLIX UCTOYHUKOB, SKCMEPTHO-KPUMUHANUCTYECKas AEATENBHOCTb YXe He YKrnaabiBa-
eTCs B NpeAenbl O4HON HauMoHarnbHoW tpucankumm [1, ¢. 241]. Ha dore rmnobanusaumm npectynHocTu uc-
CnefoBaHuWs, CONOCTaBMEHNE CBEAEHWUA 1 YCTAHOBIIEHWE MWL, BCE Yalle npuobpeTaloT MexayHapoaHbIn xa-
pakTep. B aToit KOH(Urypauum MMeHHO LPOBIU3ALIS CBA3bIBAET HALMOHANbHBIE KPUMUHATIMCTUYECKME CU-
cTeMbl B 0bLLee TpaHCrpaHUYHOE NPOCTPAHCTBO.

[Mpun aTOM NOTPEOHOCTH B TaKOM B3aUMOLENCTBUW AABHO CTana npakTU4eckon HeobXoanmocCTbIo, Toraa
kKak ero npaBoBoe 0hopMIIEHNE MO-MPEXHEMY HOCUT Pa3pO3HEHHBIN XapakTep. Hanbonee ys3BUMbIM 3BEHOM
OCTaeTCs TpaHCrpaHUYHbIN 0BMeEH LM POBLIMU LOKa3aTebCTBAMM: €AMHBIE KPUTEPUM UX LONYCTUMOCTU He
BblpaboTaHbl, @ PasnMuus Mexagy HauuoHanbHbIMU NPaBOBLIMM CUCTEMAMM 3AeCb NPOSIBASKOTCS 0COBEHHO
oT4etnugo [4, ¢. 117].

He cosnagaloT 1 npoueccyarbHble Noaxoabl K MOMyYeHuto, PUKcaLmm 1 OLEHKe 40Ka3aTenNbCTBEHHOMO
MaTepuana. [1ns ogHuX rocygapcTs onpeaensiollee 3HaveHne UMeT hopManm3oBaHHble npoLedypHble ra-
PaHTUW; ANS APYrvX B LIEHTPE BHUMaHUS HaxoauTcs copepkaTenbHas JOCTOBEPHOCTb MHGopmauuu. MoaTo-
My MaTepuanbl, NocTynuBlKe 13-3a pybexa, B Poccuickon defepauuy HepeaKo CTAHOBATCS MpegmMeToM
AOMOMHUTENBHON NPOBEPKM, @ MHOMAA W MOBTOPHOIO UCCIEA0BAHMS.

Haunbonee 4yBCTBMTENBHOM 30HOM B TPAHCTPAHWYHOM B3aMMOAEWCTBUMM OCTAETCA nepefada nepco-
HanbHbIX 1 BUOMETPUYECKUX AaHHbIX. B HaUMOHaNbHbIX 3aKOHO4ATENBCTBAX UMEHHO 3TU KaTeropum UHAGOp-
Maumm 06blYHO COMPOBOXOAOTCS Hambonee XECTKUMU OrpaHUYEHUsMU Ha pacnpocTpaHeHue 3a npegenbl
rocyfapcTea, W MexayHapoAHbIA PO3bICK, Kak U Npoueaypbl UAEHTU(UKALMN, B TaKOW CUTYaLuK TEPSIOT B
onepaTtneHocTm [5, ¢. 91].

[Mpu TakoM coyeTaHun NpaBoBbix HapbepoB BCE HACTOMYMBEE NPOSBASETCH NOTPEOHOCTL B NEPECMOT-
pe perynupoBaHus, Npexae BCEro B TOM ero 4acTu, KoTopas CBs3aHa C B3aMMHbIM NPU3HAHWEM LMPPOBbIX
[oKa3aTenbCTB. Peub MAET O MexaHW3Max, OCHOBaHHbIX Ha COBMIOLEHUN MUHUMaMbHbLIX MPOLEeCCyanbHbIX
CTaHgapToB, 6e3 KOTOpbIX COrnacoBaHne TPaHCrPaHUYHOrO AoKa3aTeNbCTBEHHOTO 0OMeHa OCTaéTcs Henon-
HbiM. [lanbHenwee passuTMe LMQPOBMU3ALMM MEXLYHapOLHOro COTpyaHWYeCTBa B Cepe 3KCMepTHO-
KPUMUHAICTUYECKON AeATeNbHOCTU TpebyeT He 04HOM M30NMPOBAHHOM Mepbl, & COBOKYMHOCTU B3aUMOCBS-
3aHHbIX PEeLIEHNA NPaBOBbIX 1 OPraHU3aLMOHHbIX.

Ha opraH13aunoHHOM YPOBHE B LIEHTPE BHUMaHUS HaXOAMTCA pa3BUTUE UHTErpUPOBaHHBLIX MHOPMa-
LIMOHHbBIX CUCTEM, MPK KOTOPbIX KpUMUHANUCTUYeCkue 6asbl faHHbIX pasHbIX rOCYAapCTB COXPaHAKT COBMeE-
CTUMOCTb. C 9TUM e HanpaBreHneM COOTHOCUTCS BHEAPEHMe LpoBbIX NNaTgopM, OPUEHTUPOBAHHBIX Ha
aBTOMATM3MPOBaHHbIN 0BMEH MHGopMaumel [2, ¢. 154].

Be3 noaroToBkW cneumanucToB, CnocobHbIX paboTaThb Ha CTbike LMGPOBON KPUMUHANUCTUKA U MEXAY-
HapOAHOr0 COTPYAHWYECTBA, Jaxe pa3BUTbIE NPABOBbIE U TEXHOMOTMYECKE MEXaHWU3Mbl OKa3blBaKOTCH Hefo-
CTaTOYHbIMU. [103TOMY pa3BuTUE KaApOBOro NoTeHUmuana npuobpeTaeT 34ech He BCroMoraTenbHoe, a npak-
TM4eckoe 3HaueHue [3, ¢. 17]. MNMpodeccroHanbHbIe KOMNETEHUMM B AaHHON 06nacTit BbICTynaloT Heobxoa u-
MbIM YCIOBMEM A1 TOrO, YTOBbI CUCTEMA MEXOYHAPOQHOTO B3aUMOLENCTBUS coXpaHsna paboTocnocob-
HOCTb B YCNOXHSIIOLLENCS LmdpoBon cpede. PhEKTUBHOCTb TaKOro B3aUMOLENCTBUS CBA3aHa He C OTAENb-
HbIMW Mepami, a C UX COYETaHWUEM: COCTOSHUEM HOPMaTUBHON 6a3bl, YPOBHEM LM POBON MHAPACTPYKTYPLI,
HanM4nem KeanuuuMpoBaHHbIx cneuyuanucTos [4, c. 111].

Mpn  nocrnefoBaTenbHOW — peanu3auuM  Has3BaHHbIX — HampaBfiEHMM  CUCTEMA  AKCMEPTHO-
KPUMMHAIMCTUYECKON AEATENBHOCTA MOXET (PYHKLMOHMPOBATb CTabUNbHO M B YCOBUSX LUGPOBOI Cpesbl,
roe TpaHCHaLUMOHarnbHas npecTynHoCTb TpebyeT MHON CKOPOCTH, MHOM KOOPAMHALMMA W MHOWM TOYHOCTM NPOT U-
BOJENCTBUS.
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BbiBoa. Linposusaums MexgyHapoaHOro COTpYAHUYECTBA B SKCMEPTHO-KPUMUHANUCTUYECKON Aes-
TENbHOCTW NpeacTaBnseT cobon MHOroacneKTHbIM Npouecc, 3EKTUBHOCTb KOTOPOrO 3aBUCUT OT COrfnaco-
BaHHOrO COBEpLLEHCTBOBAHWS MPABOBbIX HOPM, OPraHM3aLMOHHbIX MEXaHU3MOB W KaapoBOro 06ecneyeHus.
[MpeoponeHne cyllecTByoWmMX 6apbepoB — pasinyMini B NpoueccyarbHbIX CTaH4apTax, pexumax 3awuTbl
AaHHBIX 1 TEXHUYECKUX pernaMeHTax — TpebyeT He TONMbKO rapMOHU3aLMM HaLUMOHANBbHOrO 3aKOHOAATENLCTBA
C MeXayHapoaHbIMW NOAX04aMK, HO U Pa3sBUTUS COBMECTUMBIX WH(OPMALMOHHBIX CUCTEM, a Takxe NOAro-
TOBKM CMeLnanucToB, cnocobHbIx paboTtaTh B TPaHCrpaHUYHOM LnMdpoBOM cpese.
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AnHoTauums: B cTatbe paccmaTpuBaeTcsi KpUMUHANUCTMYECKOE 3HauYeHWe LmdpoBbIX CNeaoB kak ocoboro
BMAa CreaoBoy MHGopmaLmn, opMupyoLEencs B anekTpoHHoM cpeae. OBOCHOBLIBAETCS MX POMb B yCTa-
HOBMEHUM MEXaHWU3Ma NPECTYNNEHNs, MAEHTU(MKALMM NPUYACTHBIX MAL, U PEKOHCTPYKLMM COBbITUIA, a Takke
aHanu3MpyTCS OCHOBHbIE NPOBNEMbl BbISIBNEHMS, UKCALMA M MPOLIECCYanbHOMO WCMOMb30BaHMS TaKuX
[aHHbIX B paccrnefoBaHni NpecTynieHn.

KnioueBble cnoBa: LudpoBble chneabl, KOUMUHANUCTUKA, A0KA3aTeNnbCTBa, paccnesoBaHne npecTynieHni,
9NEKTPOHHAs MH(OpMaLWMS, UKCcaLMs [oKa3aTeNnbCTB, CriefoBas MHopMaLms.

CRIMINALISTIC SIGNIFICANCE OF DIGITAL TRACES IN THE INVESTIGATION OF CRIMES
Eminova S.P.
Scientific adviser: Piskovatsky D.A.

Abstract: The article examines the criminalistic significance of digital traces as a special type of trace infor-
mation generated in the electronic environment. The author substantiates their role in establishing the mecha-
nism of a crime, identifying involved persons, reconstructing events, and also analyzes the main problems of
detection, fixation, and procedural use of such data in criminal investigation.

Key words: digital traces, criminalistics, evidence, crime investigation, electronic information, fixation of evi-
dence, trace information.

Pa3BuTe MHPOPMALMOHHBLIX TEXHOMOTMI OKa3aso CYLWECTBEHHOE BIIMSHUE HA XapaKTep MpecTynHOK
[EATENbHOCTH, YTO BbIPA3noCh He TOMbKO B NOSIBMEHNUN HOBbIX CMOCOBOB COBEPLLEHUS MPECTYNEHUIA, HO U
B M3MEHEHMM CTPYKTYpbl CriefOBON MH(hOpMaLmK. B COBpPEMEHHbIX YCNOBUSX 3HAYUTENbHAS YacTb AaHHbIX,
UMEIOLLMX 3HAYEeHWe 4N1s paccnefoBaHus, PopMmupyeTcs B LMpOoBOil cpeae, YTo 0bycrnoBnmBaeT Bo3pacTa-
toLlee 3HayYeHme LMgpoBbIX CriefoB B KpuMuHanueTuke [1, ¢. 45-46]. MpakTuka nokasbiBaEeT, YTO CBEAEHNS O
COEMHEHNAX YCTPOMCTB, NapamMeTpax BXOAA B YYETHbIE 3anncu, reoniokaLmm, CETEBON akTUBHOCTU U onepa-
LmsX B MOBMMBHBIX MPUIMOXKEHNAX BCE Yalle BbICTYNatoT He BCNOMOraTeNibHbIM, @ OCHOBHbIM MaTepuanom, Ha
OCHOBE KOTOPOro CrejoBaTesb BbICTPaMBaeT BEPCUN 1 ONpefensieT HanpasneHe JoKa3blBaHS.

Mog uucpoBbIMM Criefamit MOHMMAETCS MHAOPMaLMS, BO3HWKAOWAs B MPOLECCE UCNONb30BaHNS
9NEKTPOHHbIX YCTPOWCTB, MPOrpaMMHOro 0becneyeHmns n CETEBbIX PECYPCOB, OTpaxartoLlas AENCTBUSA NOMb30-
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BaTens. B oTnnume OT TpaguLMOHHbIX CedOoB Takue JaHHble He UMET YCTONYMBOrO MaTepuasnbHOro Bbipa-
XEHUSA, OTNNYAIOTCS BbICOKON M3MEHYMBOCTBLIO, MOTYT XPaHUTLCA OAHOBPEMEHHO B MaMSATW YCTPOMCTBA, Ha
yAaneHHOM CepBepe U B pe3epBHbIX Konusix, 4To TpebyeT 0coboro noaxoda K UX BbISBIIEHMIO WU 3aKPENeHMio
[2, c. 112-113]. IMeHHO aTa cneuuduka npegonpenenset HeobXxoanMocTb COYETaHNS KpUMUHATIUCTAYECKNX
NPMEMOB C TEXHUYECKUMU CPEACTBAMM, @ TakxKe y4acTus CneynanmucToB, CnocobHbIX 0becneynTb KOppekTHoe
n3BneyeHne faHHbIX 6e3 UX yTpaThbl UK UCKaXKEHNS.

C y4yeToM yKasaHHbIX 0CODEHHOCTEN LudpoBble credbl CriedyeT paccMaTpuBaTh Kak CaMOCTOSTES b-
HbIN UCTOYHUK [OKa3aTeNbCTBEHHOW WHGopMaumuu. X hopmMmupoBaHne BO MHOMUX ClyYasix MPOUCXOAWUT aB-
TOMAaTUYeCKMW, TO eCTb Be3 LieneHanpaBieHHOMo BOMEBOTO BO3AENCTBUS CO CTOPOHbI NULa, UCMOSb3YHOLLEro
YCTPOWUCTBO, YTO CHUXAET BNMsHUE CyOBEKTUBHOMO (hakTopa M NpUAAeT TakiM CBEAEHUSM MOBbILLEHHYO MO-
3HaBaTesbHYK LEHHOCTb [3, c. 67-68]. CogepxaTtenbHas eMKOCTb LMgPOBbIX CrIeA0B NO3BONSET YCTaHaBMM-
BaTb CNOCOD COBEPLUEHUS AESHWS, BPEMEHHbIE XapaKTEPUCTUKL OTAENbHbIX AEMCTBUI, MapLLpyThbl Nepeme-
LeHUs1, NOCIEeA0BATENBHOCTb ONepaLMin U Kpyr L, KOTopble B3aMMOAENCTBOBanM C COOTBETCTBYHOLLEN CU-
CTEMOW 1IN YCTPONCTBOM.

Ocoboe 3HayeHne UmMeeT TO 06CTOATENBCTBO, YTO LUMPOBLIE CREAbl PEAKO CYLLECTBYHOT U30IMPOBaH-
HO. OBbIYHO OHK 0Bpa3yT B3aUMOCBSA3aHHYK CUCTEMY JaHHbIX, BKITHOYAILLYI0 XypHasbl peructpauumn cobbl-
TUIA, UCTOPMIO MOCELLEHNS CalUTOB, CBEAEHUS ONEpPaTopoB CBA3W, (hainbl cookie, AaHHble 0bnaYHbIX cepBu-
COB, MeTafaHHble chotorpacuin, CooBLLEHNS B MeCCeHKepax, BaHKOBCKME onepauyit U UHbIE 3NEKTPOHHbIE
3anucu. Tpu uX KOMNIEKCHOM aHanu3e BO3MOXHO He TOMbKO NOATBEPAUTb OTAEMbHbIA (haKT, HO U PEKOH-
CTPYMpOBaTh LENIOCTHYI0 KapTuHY COObITUS. MO3TOMY B KPUMWHANMMUCTUYECKOM acnekTe BaXeH HE CTOJIbKO
MOMCK €ANHWUYHOTO 3MEKTPOHHOTO CreAa, CKOMbKO YCTAHOBIIEHNE YCTOMYMBON COBOKYMHOCTU LMDPOBLIX Npu-
3HaKOB, B3aWMHO NoATBEPXOAKOWMX Apyr Apyra [4, c. 88-89].

lMpakTnyeckas 3HaYMMOCTb LMCPPOBLIX CNeoB 0COBEHHO OTYETNMBO NPOSBASETCS NPU paccnefoBaHnm
NPecTynneHni, CoBepLIaeMbIX C UCMOMb30BaHUEM MH(OPMALMOHHO-TENIEKOMMYHUKALMOHHBIX TexHonorun. B
NOAOGHBIX CUTYaLMSAX TPaAWULMOHHbIE Credbl 3a4acTylo OTCYTCTBYIOT MO0 UMEKT BCMOMOraTenbHoe 3Have-
HWe, Torga Kak OCHOBHas [AoKka3aTenbCTBeHHas 6asa PopMMpyeTcs UMEHHO 3a CHET LMPpOBbIX AaHHbIX. Of-
HaKo W Npu paccnenoBaHun 06LLeyrofnoBHbIX NPECTYNMNEHU POfib 3NEKTPOHHOW MHGOpMaLK Bo3pacTaer,
MOCKOMNbKY NpaKTuyecku nioboe OeicTB1e COBPEMEHHOMO YenoBeKa Tak UM UHaye ocTaBnseT LudpoBon OT-
neyaTok: ucnonb3oBaHne MoBUNbHOTO TenegoHa, 6aHKOBCKOW KapTbl, HaBUraLWOHHOTO CepBuca, BW-
feonnatgopm, coumanbHbIX CeTen U MHbIX LUPOBbIX pecypcos. B pesynbrate UudpoBble criefbl CTaHOBAT-
CSl 3HAYMMbIMU He TOMBbKO ANS Aen O KOMMbOTEPHbIX NocAraTenbCTBax, HO U AN paccrefoBaHus Kpax, Mo-
LIEeHHWYECTB, HE3aKOHHOMO 0BOpPOTa HAPKOTUKOB, MPECTYNNEHUI NPOTUB JIMYHOCTU U UHBIX JESHUIA.

C KpUMUHAMMUCTUYECKON TOYKN 3peHMns LthpOBbIE Credbl BbIMOMHSIOT, NPexae BCEro, MaeHTUdukaL u-
OHHYI0, AMarHOCTUYECKYI W CUTYaLMOHHYK (PYHKUMK. oeHTUMKaLUMOHHas yHKLUMS NposiBNSeTCs B BO3-
MOXHOCTW YCTAHOBUTb CBSA3b MEXAY KOHKPETHLIM fINLOM W COBEPLUEHHBIMA AENCTBUAMMU NOCPEACTBOM aHa-
nu3a |P-agpecos, MAC-afpecoB, AaHHbIX aBTOPU3aLK, YHUKAMNbHBIX MOEHTUUKATOPOB YCTPOMCTB M CBee-
HW 0 BXOAE B YYeTHbIE 3anucK [3, ¢. 69]. [lnarHocTnyeckas (HyHKUMS BblpaXaeTcs B BO3MOXHOCTW onpese-
INUTb TEXHUYECKNE YCIOBWS COBEPLUEHUS LESHMS, HanpUMep UCMonb3yeMoe YCTPONCTBO, MPOrpaMMHYI0 Cpe-
Ay, cnocob NoAKNKYEeHNs K CeTH, XapaKkTep BMeLLaTeNbCTBA B CUCTEMY UMK MOCEA0BATENbHOCTb M3MEHEHNS
thannos. CutyaumoHHasi (PyHKLUMS NO3BONSIET BOCCTAHOBUTL OBCTAHOBKY MPECTYNMEHWs W COOTHECTU Aelt-
CTBUS Pa3HbIX Y4ACTHUKOB MO BPEMEHU U MECTY COBEPLLEHMS OnepaLiui.

[ina 6onee HarnsgHOrO NpeacTaBfeHns OCHOBHbBIX PasHOBMAHOCTEN LMN(POBLIX CriefoB U UX [okasa-
TENbCTBEHHOIO MOTEHLMANa MOXHO BblAENNTb HECKONbKO Hanbonee pacnpocTpaHeHHbIX rpynn AaHHbIX, UC-
nonb3yembiX B CNeACTBEHHON NpakTuke (Tabn. 1). Takas knaccudmkaums He SBNSETCS UCYepnbIBatoLLei, 0 -
HaKO OHa AEMOHCTPUPYET, YTO KPUMUHANUCTUYECKOE 3HaYEHNe LMdpOBON MHGOPMALMK NPOSBASETCS KakK Ha
aTane BbIABVXEHUS BEPCUIA, TaK 1 NPK NOCEAYHOLLEN NPOBEpKe U OLEHKe [oKa3aTenbCTB.

3HaueHve uMcpoBLIX CNedoB noaTBepxaaeTca u cyaebHom npakTukoin. B noctaHoBneHun MneHyma
BepxosHoro Cyna Poccuitckon ®epepaumm ot 30 Hosbps 2017 r. Ne 48 obpallaeTtcs BHUMaHWe Ha Heobxo-
AUMOCTb OLEHKW 3MEKTPOHHBIX JaHHbIX, BKMKOYas CBeAeHWs 0 BaHKOBCKMX onepauusix W MCnomnb30BaHUM
CPEeACTB CBSA3W, NpU paccMoTpeHnn aen o xuwenusx [5]. CynebHas npakTuka nokasbiBaeT, YTO aHanm3 WH-
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(bopmau,vm 0 BXogax B DaHKOBCKMe NPUNOXeHnsd, CMEHe yCTpOIZCTB, onepauuax ¢ UCNoJsib30BaHUEM 3J1EK-
TPOHHbBIX CPEACTB MnaTexa, a Takxe cBefeHui onepatopoB CBA3N NO3BONAET YCTaHOBUTb NPU4aCTHOCTb K-
La K COBEPLUEHUIO NPeCTynneHna gaxe npu oTCyTCTBUU NPAMbIX noKasaHuiA o4yesnguen [6] CnepoBaTenbHo,
Lll/l(i)pOBbIe cnefpbl BbICTYNAKT HE NPOCTO TEXHUYECKMM MPUNOXEHUEM K MHbIM JOKa3aTenbCTBaM, a NosHOo-
LEeHHbIM CPELCTBOM YCTaHOBIIEHNA CbaKTI/I‘-IeCKI/IX 06CTOATENLCTB.

Tabnuua 1
OcHoBHbIe rpynnbi LdpoBbIX CNEAO0B U UX KPUMUHATNIUCTUYECKOE 3HAYEHUE
Fpynna uidpoBbIx Mpumepsbl KpumuHanuctnyeckoe 3HayeHue
cnegos

[M03BONSAIOT YCTAHOBUTL UCTOYHUK COENHE-
HWS, BpEMS JOCTYna, NOCneaoBaTenbHOCTb
CeTEBbIX AENCTBUM

Cnepgbl ceTeBom akTuBHO- | IP-agpeca, norvi NoAKMioYeHN,
cTU NCTOPUS MHTEPHET-CeaHCcoB

ABTOpI/ISHLI'I/IFl, nepenncka, UCTo- ﬂ,alOT BO3MOXHOCTb CBSi3aTb AEVCTBMSA C
pua noucka, [eicTBNS B npwuno- KOHKPETHbIM aKKayHTOM U PEKOHCTPYMNPOBATb
KEHNAX nosegeHune nnua

Cnepnbl nonb3oBatenb-
CKOW aKTUBHOCTK

[aTa co3naHus, U3meHeHus, ko- | McnonbaytoTes Ans NpoBepku NOAMMHHOCTY,
OpAvHaTbl, CBeeHUs 06 YCTpoil- | BpeMeHn co3aaHus oGbekTa 1 06CTosATeNb-
cTBe CTB €0 UCMOIb30BaHMS

TexHuyeckne n meTagaH-
Hble (painnos

He MeHee BaxHbIM SIBNSETCS BONPOC NPpaBuibHOM ukcaumn UndpoBbIx crnedos. VX ysa3BuMocTb Tpe-
ByeT onepaTUBHOIO BbISIBMEHWS U 3aKPENeHNs, NOCKOMbKY COOTBETCTBYHOLME AaHHbIE MOTYT ObITb yAaneHsl,
W3MeHeHb!, nepesanncaHbl UK CTaTb HEJOCTYMHbIMU B CBA3U C YAaNeHHbIM XPaHEHUEM W NOMUTUKON CepBU-
COB MO OrpaHWUYEHNIO CpOKa XpaHeHust uHopmaumm [1, c. 48-49]. iIMeHHO noaToMy B X04€e OCMOTpa dnek-
TPOHHbIX HOCUTENEN U MH(DOPMALMOHHBIX CUCTEM HEODXOAMMO LOKYMEHTWPOBATL HE TOMbKO COAepXaHue
0BHapyeHHbIX JaHHbIX, HO U CNOCOB UX MOMYYeHUs, TEXHUYECKIUE YCOBUS AOCTYNa, XapaKTePUCTUKIA HOCH-
TENs, NPOrpamMMHyIo cpefly 1 nocrnefoBaTensHOCTb AEACTBUNA NuLa, NPOoM3BOAALLEro ussneyeHne. Hecobnio-
[EeH1e yKa3aHHbIX TpeboBaHNi CNOCOBHO NOCTaBUTL MOL COMHEHME JOCTOBEPHOCTL MHAOPMALMKL 1 NOBREYL
NpU3HaHe fokasaTensCTBa HeAONyCTUMBIM.

Ocobyto cnoxHocTb npeAcTaBnseT pabota C [LaHHbIMKM, HaXOAALMMMUCS B OMepaTUBHOM MaMsTy
YCTPOWCTBA, B MECCEHKepax C (yHKLMEN aBTOMATUYECKOrO yAaneHus CooBLIeHM, a Takke B 06nayHbIX
cepsucax, LOCTyn K KOTOpbIM OBYCMOBIEH HanWuMem naporen, KOAOB MOATBEPXKAEHWUS U WHbIX CPeacTB
ayTeHTuuKaumu. B nogobHbIX cnyyasx KpuMuHanueTuieckas aekTUBHOCTb 3aBUCUT OT BbICTPOTbI pearu-
POBaHWS, COrMacoBaHHOCTH AENCTBUN CNeAoBaTeNs M cneuuanicTa, a Takke OT NpaBMnbLHOTO Bbibopa TakTu-
KW NpOBEAEHUs CrefCTBEHHOrO AencTus. Kpome TOro, npakTuka CTankMeaeTcsl C UCMONb30BAHWEM aHOH U-
Mai3epoB, BUPTYasbHbIX YacTHbIX CETEN, NOAMEHbI NAEHTU(MKATOPOB YCTPOMCTB U MHBIX CMOCOBOB COKPbI-
TUS LMEPPOBOro creaa, YTo fenaeT HeobX0AMMbIM NPUMEHEHNE HE TOMBKO TEXHUYECKUX, HO M aHANUTUYECKIX
METOA0B COMNOCTaBNEHNs paspO3HEHHbIX AaHHbIX [2, ¢. 115-116].

lMpencraBnsercs, 4To AanbHenlwee passBuThE KPUMMHANUCTUKW B paccmaTpuBaeMoil cdepe AOMKHO
WATW NO HECKONbKUM HanpasneHusM. Bo-nepsbix, HEOOXOAMMO COBEPLUIEHCTBOBAHWE METOANK OBHAPYXEHNS,
(hukcaumn 1 uccnefoBaHus LUMGPOBbIX CredoB MPUMEHUTENBHO K Pa3fMYHbIM KaTeropusiM npecTynieHunn.
Bo-BTOpbIX, TPEOYETCA paclumMpeHne cneumanbHbIX 3HaHWNA CreaoBaTtenen n aosHaeartenen B obnactu pabo-
Tbl C 3MEKTPOHHBIMW [0Ka3aTenbCTBaMK, NOCKOSbKY AaXe KaYeCTBEHHO BbiSBMEHHAs MHQOpMaLus TepseT
[0Ka3aTeNbCTBEHHOE 3HAYEeHMe NPy HENPaBUIbHOM NpoLeccyanbHOM OOpMAeHUU. B-TpeTbux, akTyanbHo
0CTaeTcs 3afaya BblpabOTKM €AMHBIX MOAXOA0B K OLEHKE LMPOBbIX CEJ0B B UX COBOKYMHOCTU, Korga oT-
[€enNbHble ANEKTPOHHbIE AaHHbIE NOATBEPKOAIOT APYr Apyra 1 (POPMMPYIOT YCTONYMBYIO CUCTEMY [OKa3aTenb-
CTBEHHO MHdopmaun [4, ¢. 92-93].

Takum obpasom, LmupoBble credpl SBASIOTCS BaKHbIM 3/IEMEHTOM COBPEMEHHON KPUMUHANUCTUYe-
CKOW MpaKTuKL. VX ncnonb3oBaHuWe no3BONseT YCTaHOBUTb 06CTOATENbCTBA NPECTYNNEHUs, PEKOHCTPYMPO-
BaTb MEXaHW3M €ero COBEpLUEHUs, ONpeaeniuTb BpEMEHHbIE 1 NPOCTPAHCTBEHHbIE NapaMeTpbl AeUCTBUN, a
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Takke MAEHTUUUMPOBATL YYaCTHUKOB COObITUS. B ycnoBusx LudpoBu3aumm 0BLLECTBEHHBIX OTHOLLEHMIA
3HayeHue Takux cnepos OydeT TOMbKO BO3pacTaTh, YTO AenaeT HeobXoanMbIM AanbHewee pas3BuTie Kpu-
MWHaNMUCTUYECKON TEOPUM, CNELCTBEHHON TaKTUKM 1 MPOLIECCYanbHbIX rapaHTi 0BpaLLeHus C 3neKTPOHHOM
WHhopmaLmen [7].
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AHHOTaums: B CTaTbe WCCneayloTcs Npobrembl NpUBMEYEHUs K aaMUHUCTPATUBHOM OTBETCTBEHHOCTU 3a
3noynoTpebrneHune NpaBom npu OCYLLECTBIIEHWUN FOCYAPCTBEHHOrO KOHTPONS (Hagsopa). PaccmaTtpuBaioTcs
NPaBOBbIE KONMU3WKM, CBA3aHHbIE C peann3aumen KOHTPOIbHbIX NONHOMOYMIA LOMKHOCTHBIMU UL@Mu, Npo-
Brembl kBanudukaLmmu 3noynoTpebneHun u npegesnbl aqMUHUCTPATUBHOM OTBETCTBEHHOCTU B AaHHON Cdepe.
Ocoboe BHUMaHWe yaensetcs nonoxenuam Kogekca Poccuiickon ®efepaumm 06 agMUHACTPaTUBHBIX NpaBo-
HapyLweHusx, ®eaepanbHoro 3akoHa Ne 248-03 «O rocynapCTBEHHOM KOHTpore (Haasope) W MyHuumMnanb-
HOM KOHTpone B Poccuickoit Peaepaummny, a Takke cyaebHoi npaktuke. MNpegnaraloTcs Mepbl N0 COBEPLUE H-
CTBOBAHMWIO 3aKOHOZATENbCTBA W MexaHu3Ma npegynpexaeHns 3noynotpebneHuin npyu oCyLLecTBNEHUN KOH-
TPOSbHOMN LEeATENBHOCTU.

KnioyeBble cnoBa: agMWHWUCTPaTUBHAsS OTBETCTBEHHOCTb, FOCYAAPCTBEHHbLIN KOHTPOMb, HaA30p, 3M0yno-
TpebneHne npaBoM, AOMKHOCTHbIE nnLa, KoAM PO, KOHTPOnbHbIE OpraHbl, aAMUHUCTPATUBHOE MPaBOHapY-
LweHve, 248-03, nybnmyHoe ynpasnexve.

PROBLEMS OF ADMINISTRATIVE LIABILITY FOR ABUSE OF RIGHTS IN THE EXERCISE OF STATE
CONTROL

Svechnikova Diana Sergeevna,
Kurbanova Amina Nizamovna

Scientific adviser: Lozovitskaya Galina Petrovna
Abstract: The article examines the problems of bringing to administrative responsibility for abuse of rights in
the exercise of state control (supervision). Legal conflicts related to the exercise of supervisory powers by offi-

cials, issues of qualification of abuses and the limits of administrative liability in this area are analyzed. Particu-
lar attention is paid to the provisions of the Code of Administrative Offenses of the Russian Federation, Feder-
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al Law No. 248-FZ “On State Control (Supervision) and Municipal Control in the Russian Federation”, as well
as judicial practice. Measures aimed at improving legislation and preventing abuses in supervisory activities
are proposed.

Keywords: administrative responsibility, state control, supervision, abuse of rights, officials, Code of Adminis-
trative Offenses, supervisory authorities, administrative offense, public administration.

Pa3BuTie COBPEMEHHON CUCTEMbI FOCYAapCTBEHHOMO KOHTPONs (Hagsopa) B Poccuickoin denepaumm
CONPOBOXAAETCA TpaHcopMaLmeit NoaxoaoB K peanusauun nybrmMyHO-BNAcTHbIX NOMHOMOYMA. [puHATME
®egepanbHoro 3akoHa ot 31.07.2020 Ne248-93 «O rocynapCTBEHHOM KOHTpOne (Haa3ope) v MyHuuunasb-
HOM KOHTpone B Poccuiickon ®eaepauumy» CTano BaxHbIM 3TanoM agMUHUCTPATUBHON pedhopMbl, OPUEHT U-
POBAHHOW Ha CHWXEHWE aAMUHUCTPATMBHOIO LABMNEHMS Ha MOAKOHTPOMbHLIX WL, BHEAPEHWE NpodunaKT u-
4eCcKoW MOLENMN KOHTPONS U PUCK-OPUEHTUPOBAHHOMO NOAXO0AA.

OpHako, HECMOTPS Ha 3aKOHOAATENbHbIE rapaHTUM COBMIOAEHNS NpaB KOHTPONMMPYEMbIX CyOHEKTOB, Ha
NpaKTUKe COXPaHSOTCA Cryvamn 3noynoTpebneHnst KOHTPONbHLIMMU NOHOMOYMSIMM CO CTOPOHbBI AOMKHOCTHBIX
ny [2].

CornacHo cT. 1, 6 n 8 ®egepansHoro 3akoHa Ne248-03 KoHTponbHas AeATeNbHOCTb AOMKHA OCHOBbI-
BaTbCA Ha MPUHLUMNAX 3aKOHHOCTM, 0BOCHOBAHHOCTM BMeELIATENbCTBA, HELOMYCTUMOCTK 3roynoTpebnexns
NpaBoOM W NpuUopuTETa NPOGPUNAKTUKM HapYLIEHWA [2]. BMecTe ¢ TemM HapyLeHWs 3TUX NPUHLMMNOB Ha NPaKTu-
Ke He BCEraa BNeKyT afekBaTHble Mepbl OPUANYECKON OTBETCTBEHHOCTM.

Mpobnembl NpUBNEYEHUs 4OMKHOCTHBIX ML, KOHTPOMBHBIX OPraHOB K aAMUHUCTPATUBHOM OTBETCTBE H-
HOCTU YacTn4HO yperynupoBaHbl cT. 19.6.1 Kogekca Poccuiickoin ®egepauun 06 agMUHACTPATUBHBIX NPaBO-
HapyLeHusx (aanee - KoAll P®), npegycmaTpusatoLlen 0TBETCTBEHHOCTb 3a HECODMNIOAEHE 3aKoHo4aTENb-
CTBa O roCy4apCTBEHHOM KOHTposie (Haa3ope). OgHako MexaHu3M MpUMEHEHUs JaHHOW HOPMbl Bbl3blBAET
Hay4Hble AUCKYCCUM U TPYAHOCTH B NpaBonpuMeHeruu [1].

Kak otmeuvatot A.b. Aranos, KO.H. Ctapunos v [1.H. Baxpax, ogHon 13 KnoueBbIx Npobnem agmMuHu-
CTPaTUBHO-AENWUKTHOTO PErynpoBaHus OCTAeTCsl OTCYTCTBUE YETKUX KPUTEpPUEB pasrpaHUYeHust OLIMOKu
NPaBONPUMEHEHNS, NPEBBILLEHNS NOHOMOYMIA U 3n0ynoTpebneHns NpaBoM B agMUHUCTPATUBHOWM AeATeNb-
HOCTW. 3TO CO3LaeT NPeanochINk1 4N NPaBoOBOA HEOMPEAENEHHOCTU W OrpaHNYMBaET 3G(EKTUBHOCTb UH-
CTWUTyTa OTBETCTBEHHOCTY [0, C. 768].

3noynotpebreHne npaBoM B cdepe rocydapCTBEHHOrO KOHTPOMS MPOSIBASETCS B WUCMOMb30BAHWM
LOMKHOCTHBIMWA NULAMU NPEeOCTaBEHHbIX 3aKOHOM MONHOMOYMIA BOMPEKW LiensaMm WX NpefoCcTaBrneHns, B
yuiep6 npaBam NOAKOHTPOMbHBIX CYObEKTOB NMOO NYBNMYHBIM MHTEPECAM.

HecmoTps Ha otcytcTBue B KOAT PO neranbHOro onpeaeneHus 3noynotpebneHuns npaBom, cogepxa-
HWe [JaHHOW KaTeropuu BbIBOAMTCS M3 0BLLENPaBOBOro 3anpeta 3noynoTpebneHus npaBoM, 3akpenneHHoro B
ct. 10 'paxpaHckoro kogekca PO, a Takke NPUHLUMNOB aAMUHUCTPATUBHON LeATENLHOCTH [4, €. 471].

Cpenu Hanbonee pacnpocTpaHeHHbIX POpM 3110ynoTpebneHns KOHTPOMbHBIMU NOSHOMOYUSIMIA MOXHO
BblOENUTL:

1. npoBefeHve He06O0CHOBAHHbIX KOHTPOMbHbLIX MEPONPUSTHIA;

2. noaMeHy NpoUnakTUYeCcKMX MeponpUATU KapaTenbHbIMK;

3. HeobocHoBaHHOE UCTpeboBaHNE AOKYMEHTOB W CBEAEHUIA;

4. HapyLlueHue npoLeaypbl KOHTPOMbHbIX MEPOMPUSATUIA;

5. 1Cnonb3oBaHe KOHTPOMbHbIX NOSIHOMOYMI A1 CO3AaHUS aAMUHUCTPATUBHBIX Bapbepos.

Ocoboe 3HayeHe UMeeT PUCK-OPUEHTUPOBAHHbIN NOAX0A, NMPesyCMOTPEHHbIN rmaBor 5 GeaepanbHo-
ro 3akoHa Ne248-03. Ero uenbio sBNsSieTCA MUHUMU3ALMS BMELLATENbCTBA rOCydapcTBa B AEATENbHOCTb
[06pocoBeCTHbIX CyobekToB. OfHAKO Ha MPaKTUKE KATEropus pUcka HepeaKko UCMOMNb3yeTes Kak OCHOBaHWE
AN YPE3MEPHOTO YCUNEHNS KOHTPOSBHOMO BO3LENCTBHS.

Kak cnpaeegnuso otmeyvaet FO.H. CTapunos, agMUHUCTPATUBHOE YCMOTPEHUE NPU OTCYTCTBUW Lelt-
CTBEHHbIX OrpaHu4uUTeneit cnocobHo TpaHC(OPMMPOBATLCS B NPON3BONBHOE aAMUHUCTPATUBHOE NPUHYXe-
Hue.
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OCHOBHOW creLmansHo HOpMOi, NpedycMaTpuBaioLleil OTBETCTBEHHOCTb 3@ HapyLUeHUs npu ocy-
LeCTBReHWUn kKoHTpons, sensetcs cT. 19.6.1 KoAll PO.

[laHHas cTaTbs npegycMaTpuBaeT aagMUHUCTPATUBHYKO OTBETCTBEHHOCTb AOMKHOCTHbBIX MWL, 3a:

e  HapyLleHWe nopsigka opraHusaumm 1 NpoBeaeHUs NPOBEPOK;

e  MPOBeEHVe NPOBEPOK MPK OTCYTCTBUN 3aKOHHBIX OCHOBAHW;

e  HapyLleHWe CPOKOB W MpoLieyp KOHTPOIbHbIX MEPONPUSATUN;

e  HEBHECEeHWe MHGopMaLU B COOTBETCTBYHOLLME PEECTPbI KOHTPOMBHON AeATENbHOCTHU.

OpHako NpUMeHeHWe AaHHO HOPMbI CTanKMBaETCs C psiAoM npobnem.

Bo-nepsbix, AMCNO3MLMA CTaTb HOCUT PaMOYHbIA XapaKTep W OTChINAeT K MHOrOUYMCIIEHHbIM MOMOXe-
HWSIM 3aKOHOAATENLCTBA O KOHTPOIE, Y4TO OCIIOXHSET KBanMMuKaLmio npaBoHapyLLEeHus.

Bo-BTOpbLIX, HE BCSAKOE 3M0YnoTpebneHne KOHTPOSbHBIMM MOMIHOMOYUSMU OXBaTbIBAETCS COCTABOM CT.
19.6.1 KoAll P®. MHorve cnyyan HenpaBOMEPHOTO agMUHUCTPATUBHOIO AABREHUS OCTaKTCS BHE afMUHU-
CTPaTUBHO-AENMUKTHOIO pearMpoBaHus.

BepxosHbin Cyg P® HeogHOKpaTHO ykasbiBar, YTo HecobrogeHne npoueayp rocyfapCTBEHHOTO KOH-
TPONS BREYET CYLECTBEHHOE HapyLUeHWe npaB NPOBEPSEMbIX JINL U MOXET SBNSATHCS OCHOBAHWEM MPU3Ha-
HWS pesynbTaToB MPOBEPKN HEAEUCTBUTENbHBIMU, OLHAKO BOMPOCHI OTBETCTBEHHOCTW LOSMKHOCTHBIX ML,
OCTatoTCS HEAOCTATOYHO YperynmMpoBaHHbIMU.

Kpome Toro, Bo3HMKaeT npobrema pasrpaHuyeHnst agMUHUCTPATUBHOM OTBETCTBEHHOCTU M AUCUMNAN-
HapHON OTBETCTBEHHOCTU JOMKHOCTHbBIX UL, Ha npakTuke MHorve 3noynoTpebneHuns nepeBoAsTCS UCKMOYM-
TENbHO B AMUCUMMAWHAPHYIO MAOCKOCTb, YTO CHWXAeT MPEeBEHTUBHbIN 3DMEKT agMUHUCTPATUBHON OTBET-
CTBEHHOCTW.

Tabnuua 1
OcHOBHbIe Npo0NeMbl aAMUHUCTPATUBHOW OTBETCTBEHHOCTH
BOMKHOCTHBIX JTUL, KOHTPOJbHbIX OPraHOB
(cocmaeneHo asmopamu Ha ocHose KoAll P® u ®edepasnbHo20 3akoHa Ne248-03)[2][1]

HopmatusHas y
Mpobnema oCHOBA MpakTnyeckoe nposBnexHne MpaBoBon puck
OtcytctBue neranb- | KoAlNl P® He co- | PasnuyHoe TonkoBaHue npa- | [paBoBasi HeonpeaeneHHoOCTb
HOrO MOHATUS 3M0YNO- | AEPXUT onpeaerne- | BOMPUMEHUTENSIMU
TpebneHnst NpaBoM B | HUS
KOHTPOMNbHOM nes-
TEINbHOCTY
OrpaHuyenHocTs  co- | C1. 19.6.1 KoAIll | OxBaTbiBaeT B OCHOBHOM | ¥YX04 [OIDKHOCTHbIX NwL OT
crasa cT. 19.6.1 KoAll | PO npoLeaypHble HapyLLieHns, a | OTBETCTBEHHOCTU
PO He 3noynoTpebnexve Aauc-
Kpeumen
Unpokue  puckpeun- | cT. 8, 23, 25 O3 | BoamoxHOCTb  M30bITOYHOTO | Puck afMWHWUCTPATUBHOTO
OHHble  nonHomoums | Ne248-03 BMellaTenbCcTBa MNpu  MNpo- | Npoussona
KOHTPObHbIX OPraHoB BEpKax
Hu3skas npaktuka | KoAl PO, sepom- | MNpeobnagaHne — aucumnnu- | CHKEHWE  MPEBEHTMBHOTO
MPUBNEYEHUS WHCNEK- | CTBEHHAs MpaKThKa | HapHbIX Mep BMECTO agmu- | achpekTa OTBETCTBEHHOCTY
TOPOB K OTBETCTBEH- HWUCTPaTUBHBIX
HOCTY
OtcytctBue eanHoob- | MNpaktuka  cypo | PasnuuHas  kBanudwmkaums | HectabunbHoCTe  npaBonpu-
pasHoil cynebHom | oOLen  HpUCAMK- | CXOXMX HAPYLLIEHN MEHEHWS
NPaKTUKK Lym

OCHOBHbIE CMOXHOCTY CBSI3aHbl HE TOMbKO C Mpobenamn B 3aKOHOAATENbCTBE, HO U C HEAOCTATOYHO
pa3paboTaHHOCTLIO KPUTEPUEB 3MOYNOTPEONEHNS aAMUHUCTPATUBHBIM YCMOTPEHUEM.
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Ocoboe BHUMaHWE 3acnyxuBaeT npobrnema LMPOKNX AUCKPELIMOHHBIX MOTHOMOYMIA KOHTPOSBHBIX Op-
raHoB. HecMoTps Ha 3akpennexue B ®efepanbHom 3akoHe Ne248-03 npuHumna HegonycTUMoCTy Ypesmep-
HOro BMeLIATENbCTBA B AEATENBHOCTb KOHTPONMPYEMBIX MWL, HA NPaKTUKE UMEHHO HeonpeseneHHOCTb npe-
[enoB YCMOTPEHUS HEPEAKO CTAHOBUTCA NPeanoCkIIKoi 3noynoTpebneHui.

Kak cnpaBenuBo OTMeYaeTcs B Hay4HOW nuTtepatype, OTCYTCTBME CaMOCTOSATENbHOMO aaMUHKUCTpa-
TUBHO-OEMUKTHOrO MexaHu3ma NpOTUBOAENCTBMS 310YNOTPEBNEHNO KOHTPOSTbHBIMW NOMTHOMOYUSAMI CHXKAET
9(h(PeKTUBHOCTb NPABOBOW 3aLUMTbI MOAKOHTPOMbHBLIX CYObEKTOB M TpebyeT 3aKkoHOAATENbHOTO COBEpLUEH-
CTBOBaHUs [5, . 816].

B uensx nosbleHns aHEKTUBHOCTU aAMUHUCTPATUBHO-NPABOBOIO PErynMpoBaHWs B paccmaTpuBa-
eMoM cipepe npeacTaBnsaeTcs HeOOXOAUMBIM YTOUHEHME LENCTBYOLLMX NPABOBbIX MEXAHU3MOB MPUBIIEYEHNS
K OTBETCTBEHHOCTU JOMKHOCTHBIX UL, KOHTPOSbHBLIX OpraHoB. B yacTHocTy, TpebyeT fopaboTtku aucnosvums
cratbn 19.6.1 KoAll P®, koTopas B CyLLECTBYIOLLEM BUAE OXBATbIBAET MPEUMYLLECTBEHHO NPOLECCyarnbHble
HapyLUEHNS 1 He MO3BONSET B MOSHOM MEpe YuMTbIBaTh Cryvanm HeaobpPOCOBECTHOrO MCMOSb30BaHMS KOH-
TPOMbHbBIX MOTHOMOYMHA.

[lononHMTENBHO 3acryXuBaeT BHUMaHUS BOMPOC O BO3MOXHOCTU 3aKpenieHNs CamoCTOSTENbHOMO CocTa-
Ba aAMMHUCTPATUBHOTO MpaBOHAPYLUEHWS, NpedyCMaTPUBALOLLEr0 OTBETCTBEHHOCTb 3a 31oynoTpebreHne npa-
BOM NP OCYLLECTBNEHUN FOCYAAPCTBEHHOMO KOHTPONS. Takoe peLleHne no3Bonmno Bbl YCTPaHUTb CYLIECTBYHO-
Wi npo6en n obecneunTb 6oree TOUHYH KBanMUKaLMIO NPOTUBOMPABHbIX AEACTBUN LOMKHOCTHBIX ML,

Hapsgy ¢ atum LenecoobpasHo ycuneHne MexaHW3MOB BHELLHENO KOHTPOMS, BKIOYas pacluvpeHue
PONK MPOKYPOPCKOrO Haa3opa 1 cyaebHOro KOHTPONS 3a AeSATENbHOCTbIO KOHTPOIbHbIX OpraHoB. lNpakTuka
MOKa3bIBAET, YTO MMEHHO AaHHbIE MHCTPYMEHTbI CMOCOBHBI BbICTYNAaTh 3GEKTUBHBIM CAEPXKMBAIOLLMM hak-
TOPOM NpW peanu3aumm SUCKPELMOHHBIX MOSTHOMOYNNA.

OTaenbHOro BHUMaHus TpebyeT opMmnpoBaHne eanHoobpasHoi NPaBONPUMEHUTENBHON NpakTuku. B
9TOW CBSA3WN 3HAYUTESNbHYIO PONb MOTYT ChirpaTb pasbsicHeHus BepxosHoro Cyaa Poccuitckoin ®egepaumm,
HarnpasfieHHble Ha KOHKPETU3aLWI0 KpUTEPUEB pasrpaHnyeHnst NpaBoOMEPHOrO agMUHUCTPATUBHOTO YCMOTpe-
HWS 1 3n10ynoTpebneHns npaBoM.

B COBOKYNHOCTU YKa3aHHble Mepbl OPUEHTUPOBAHbI HE TOMbKO Ha MOBbILLIEHWE YPOBHS OTBETCTBEHHO-
CTW JOMKHOCTHBIX L, HO 1 Ha obecneveHne banaHca mexay nybnnyHbIMKN MHTEpPecamMu 1 NpaBami KOHTPO-
NMpyeMbIX CyObEKTOB.

3noynoTpebreHue NpaBoM NpK OCYLLECTBEHUN FOCYAAPCTBEHHOTO KOHTPOIS COXPaHSIET CTaTyCc O4HOM
13 NPOBNEeMHbIX KaTeropuit aAMUHUCTPATUBHOIO NpaBa, Y4To 0ByCNoBNEeHO kak 0COHEHHOCTAAMU HOPMATUBHOTO
perynupoBaHus, Tak U CRIOKHOCTAMI NPaBOMPUMEHUTENBHOM NpaKTUKKW. HecMoTps Ha NpoBefeHHy pedop-
MYy KOHTPOMbHO-HAL30PHON LEATENBHOCTU, AENCTBYIOLMA MEXAHN3M MPUBIIEYEHUS K aAMUHUCTPATUBHON OT-
BETCTBEHHOCTU He Bceraa obecneumBaeT JOMKHBIA YPOBEHb NPaBOBOW 3aLLMTbl YYaCTHUKOB NPeAnpuH1Ma-
TENbCKON AEATENBHOCTY.

lMpoBeaeHHbIN aHanu3 nos3BoNseT caenatb BbIBOA O TOM, YTO CYLIECTBYIOLIAS KOHCTPYKUMS CTaTbu
19.6.1 KoAll PO He B nonHon Mepe 0TBEYaEeT 3a4avam NpOTMBOAEMCTBUS 310ynoTpebneHmsm B cdepe KoH-
Tpons. OTCYTCTBME YETKUX KPUTEPUEB OLIEHKM NOBEAEHUS JOMKHOCTHBIX MWL, @ Takke HeonpeaeneHHoCcTb
NpeaenoB agMUHUCTPATUBHOTO YCMOTPEHWUS CO3LAt0T YCMOBMS 119 HEOAHO3HAYHOTO TOMKOBAHWUS HOPM W, KakK
CcneacTaue, 3aTPyAHSIOT NPUBNEYEHNE K OTBETCTBEHHOCTM.

B CNoXuBLUMXCS YCIOBUSIX COBEPLUEHCTBOBAHME 3aKOHOLATENbCTBA AOMKHO ObITh HANPaBMEHO Ha KOH-
KpeTM3aLmio OCHOBaHUt agMUHUCTPATUBHOM OTBETCTBEHHOCTH, @ TakXe Ha pa3BUTME NPaBOBbLIX MEXaHU3MOB
KOHTpONS 3a AeATENbHOCTbI0 HaA30pHbIX OpraHoB. Mpu aTom ocoboe 3HaveHue npuobpeTaeT AanbHeilee
pasBuTME NPOCUNAKTNYECKON MOAENN rOCYAapPCTBEHHOMO KOHTPOIS, OPUEHTUPOBAHHON Ha NpeaynpexaeHue
NpaBOHAPYLUEHWI, @ HE UCKITIOYMTENBHO Ha MPUMEHEHUE CaHKLMIA.

Peanusauus gaHHbIX HanpaeneHuin Mo3BOSINT MOBbLICUTb YPOBEHb NPABOBOM OMPEAENEHHOCTH, CHU3NTD
PUCK 3110ynoTPebneHns KOHTPObHBIMW MOMIHOMOYMAMM U 0becneunTb bonee yCTOMYMBOE pasBUTUE agMUHU-
CTPaTUBHO-NPaBOBOrO PEryNMpoBaHUs B paccmMaTpuBaeMon cgepe.
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AHHoTaumsa: B cTatbe uccrnedyetcs npaBOBOW CTaTyC roCydapCTBEHHOM CRyxObl BO BHEBELOMCTBEHHOM
oxpaHe Poccuickon ®efepaumu, packpblBaloTcsl 0COBEHHOCTM peanu3auum NofIHOMOYUIA COTPYAHWKOB, a
TakKe aHanuaupylTcs Npobnembl NpaBonpuUMeHNTENLHOM npakTk. Ocoboe BHUMaHWE yaenseTcs Bonpo-
CaM COOTHOLLEHNS NyBNNYHO-NPaBOBbIX 1 AOTOBOPHbIX HAYan B AEeATENbHOCTY BHEBEAOMCTBEHHOW OXpaHbl, a
TakKe MexaHu3MaMm KOHTPONS 3a CnyxebHON LesATENbHOCTHIO.

KnioueBble cnoBa: [ocygapcteeHHas cnyxba, BHEBELOMCTBEHHAs OxpaHa, Pocraapaws, NpaBoBoil cTaTyc,
MONHOMOYS, MPABONPUMEHEHME, KOHTPOSTb.

PUBLIC SERVICE IN THE EXTRA-DEPARTMENTAL SECURITY OF THE RUSSIAN FEDERATION:
LEGAL NATURE, ORGANIZATION AND DIRECTIONS FOR IMPROVEMENT

Salikov Mikhail Alexandrovich
Scientific adviser: Sablin Dmitry Alexandrovich

Abstract: The article examines the specifics of public service in the extra-departmental security system of the
Russian Federation, its legal nature and its place within the system of public service. The paper analyzes the
legal framework governing the activities of extra-departmental security units, the organizational features of
service, and current issues of legal regulation. Particular attention is paid to the improvement of personnel pol-
icy and the implementation of digital technologies in the activities of these units.

Key words: public service, extra-departmental security, National Guard of Russia, legal regulation, service
activity, property protection, personnel policy.

'ocynapcTBeHHas cryx0ba BO BHEBELOMCTBEHHOM OxpaHe Poccuickon deaepaumnn 3aHUMaEeT 3HauMMoe
MeCTO B CUCTEME OpraHoB, 0BecrneymBatoLLMX 3aLUTy Npas 1 3aKOHHbIX MHTEPECOB rpaxaaH U opraHu3auui. Ee
pa3suTe 06YCnoBNEHO HEOBXOAMMOCTLHO 0becneyeHs HageXHOM OXpaHbl OOLEKTOB, a TaKkke MOAAEPKaHNS
00LLECTBEHHOMO NOpsAKa B YCMOBUSIX YCMOXHEHNS COLMANbHO-3KOHOMMYECKMX NpoLeccos [1, ¢. 52].

OcobeHHOCTBI0 MPaBOBOrO CTaTyca COTPYAHWKOB BHEBEAOMCTBEHHOW OXpaHbl SBMSIETCS COYETaHWe
9NEeMEHTOB rocyAapCTBEHHOM CryObl M NPaBOOXpaHUTENBHON AeaTenbHOCTU. COTPYAHWKM HageneHbl crne-
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LuasnbHbIMM MOMHOMOYMAMU, NO3BONSOLLMMM UM NPUMEHSATL MEPbI FOCYAAPCTBEHHOTO MPUHYXAEHNS, YTO OT-
nnyaet ux ot paboTHMKOB YaCTHbIX OXpaHHbIX OpraHusauui [2]. Mpu 3TOM UX AEATENbHOCTL CTPOro perna-
MEHTUPOBaHa HOPMaMM aMUHUCTPATUBHOTO 3aKOHOLATENbCTBA U BEOMCTBEHHbIMY akTamm [3].

3HaYMMbIM acrnekToM SBMSETCSA NPAaBOBOE 3aKpensieHne NOMHOMOYMI COTPYAHUKOB BHEBELOMCTBEHHO
OXpaHbl. K yucny Takux MOSIHOMOYMIA OTHOCATCS MPaBO Ha MPUMEHEHWE (DU3NYECKOM CUTbl, CreumnarnbHbIX
CPEACTB W, B YCTAHOBNEHHbIX 3aKOHOM Cryyasx, opyxus [4]. Peanusauus gaHHbIX NOMHOMOYMI TpebyeT cTpo-
roro cobntofeHns NpUHUMNOB 3aKOHHOCTW, COPa3MEPHOCTU U 0BOCHOBAHHOCTU, MOCKOMbKY MX HapyLleHue
MOXeT NOBJEYb OPUANYECKYI0 OTBETCTBEHHOCTD.

BaxHbIM 31ieMEHTOM NPaBOBOro CTaTyca ABMAETCS Takke CUCTEMA OrpaHUYEeHN 1 3anpeToB, YCTaHOB-
TNEHHbIX 4115 COTPYAHUKOB rOCYAAPCTBEHHON CRyxObl. [laHHbIE OrpaHNYeHus HanpaBeHbl Ha NpeLoTBpaLLe-
HWe KOpPYNLMOHHBIX NpOsiBIEHU 1 obecneveHre JOBPOCOBECTHOMO UCMOMHEHUS CryxebHbIX 0bs3aHHOCTEN
[5]. B yactHOCTU, cOTpyAHMKM 0Bsi3aHbl cobmogate TpeboBaHus CryxebHON AuCUMNIUHLI, u3beratb KOH-
(bnMKTa UHTEPECOB W AEMCTBOBATbL UCKITHOYMTENBHO B paMKaXx 3aKkoHa.

AHanus npaBonpUMEHUTESIBHON NPAKTUKK NOKa3bIBAET, YTO B AeATENIbHOCTU BHEBEAOMCTBEHHOM OXpa-
Hbl HEPEeOKO BO3HUKAKT CUTYyaLWi, CBA3aHHbIe C HEOOXOAMMOCTHI0 ONEPATUBHOTO MPUHATUS PELLEHUI B YCrO-
BMSAX OrPaHWYEHHOTO BpeMeHn. 310 TpebyeT OT COTPYAHWKOB BbICOKOTO YPOBHS MPOMECCUMOHANBHON MOAro-
TOBKU M CMOCOBHOCTM NPaBMIbHO OLIEHMBATbL NPABOBbIE MOCNEACTBNS CBOMX AENCTBUNA [6].

Ocoboe BHUMaHWE criefyeT yaenuTb BONpocam KOHTPOMS 3a AeATENbHOCTbIO COTPYAHWUKOB BHEBEAO M-
CTBEHHOM OXpaHbl. KOHTPOMb OCYLLECTBNSETCA Kak B pamkax BEAOMCTBEHHON CUCTEMbI, TakK U CO CTOPOHbI
WHbIX FOCY4apCTBEHHbIX OpraHoB. BHYTPEHHUI KOHTPOMb BKOYAET CRyxebHble NPOBEPKU, aHanmu3 cryxe b-
HOW [EATENbHOCTU M OLeHKY CobrnioaeHns HopMaTuBHbIX TpeboBaHWiA [3]. BHELWHWUI KOHTPOMb OCYLLECTBNS-
€TCS NOCPEACTBOM MPOKYPOPCKOro Haa3opa W cyaebHoro KoHTpons, YTo 06ecneumBaeT AOMOMHUTENBHYIO ra-
PaHTUIO0 CODNIOAEHUS 3aKOHHOCTY [7].

BmecTe ¢ Tem B npakTuke peanusauum rocygapCTBeHHon cnyxBbl BO BHEBEAOMCTBEHHON OXpaHe Bbl-
ABNAITCA onpeaeneHHble npobnembl. OQHOM U3 HUX SBNSETCA HEQOCTATOMHAsA pernameHTauus oTaerbHbIX
acnekToB CryebHOM AeATeNbHOCTHU, YTO MOXKET NPUBOANTDL K PasfiMyHOMY TOSNKOBaHMIO HOpM npasga [2]. Kpo-
Me TOrO, CIIOXHOCTb HOPMATWBHO 6a3bl 3aTPYAHSET ee NPaKTUYECKoe NpUMEHEHNE, 0COBEHHO A1 MOMOAbIX
COTPYOHUKOB.

CyLLecTBEHHbIM HanpaBneHeM COBEPLLIEHCTBOBAHNS SBNSIETCS MOBbILEHWE YPOBHS NPABOBOW MOArO-
TOBKW COTPYOHWUKOB. B COBpPEMEHHbIX YCMOBUSAX HEAOCTATOYHO NULWb (hOPMAribHOTO 3HaHUS 3akoHogaTesb-
ctBa — TpebyeTcs pa3BuUThE HABbLIKOB NPABONPUMEHEHNS N aHaNW3a KOHKPETHBIX CUTyaumn [5]. 310 ocobe H-
HO aKTyanbHO B YCIOBUSIX YBEMMYEHMUS YnCna KOHMIUKTHBIX CUTyauui, CBA3aHHbIX ¢ obecneyeHnem 6e3-
OMacHOCTN 06 BLEKTOB.

He MeHee BaxHbIM SBNSETCH Pa3BUTUE MEXAHU3MOB LMGPOBOrO KOHTPOMS 3a CRyxebHON AesTenbHO-
CTbl0. Vicnonb3oBaHne COBPEMEHHBIX WH(OPMALMOHHBIX TEXHOMOTUIA NO3BONSET (HMKCUPOBATL OEUCTBUS CO-
TPYAHMKOB, YTO COCOBCTBYET NOBLILLEHNIO MPO3PAYHOCTN UX PaBOTbI M CHIKEHMIO pUCKa 3MoynoTpebneHuii [6].

[lononHuTenbHLIM HanpaBneHneM pasBuTUS SBNISIETCH COBEPLUEHCTBOBAHME B3aWMOLEWCTBUSA BHEBeE-
LOMCTBEHHOW OXpaHbl C APYTMMI MPaBOOXPaHNUTENbHBEIMU OpraHamu. KoopayHaums feicTBuiA no3BonseT no-
BbICUTb 3(PEKTUBHOCTL pearvpoBaHNs Ha NpaBoHapyLleHus n obecneunTb Bonee BbICOKWA ypoBeHb 6e3-
onacHocTy [7].

Takum oBpasom, rocyaapcTBeHHas cnyxba BO BHEBEJOMCTBEHHOM oxpaHe Poccuiickon Peaepaumm
npeacTaenseT cobon CNOXHbIN NPAaBOBON UHCTUTYT, TPEOYIOLWMIA NOCTOSHHOMO COBEPLUEHCTBOBAHWMS. M0BbI-
LeHne 3dPEKTUBHOCTU ee (DYHKLMOHUPOBAHUSA BO3MOXHO NP YCIOBMM KOMMIEKCHOTO NOAXOAA, BKIKOYak0-
Llero passuUTHe HOpMaTWBHOM 6a3bl, COBEPLUEHCTBOBAHWE MPaBOMPUMEHUTENBHON MPAKTUKW U BHELPEHWE
COBPEMEHHbIX TeXHOoruM [1].
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Cegepo-3anadHbiti hurnuan Pocculicko2o 20cydapcmeeHHO20 yHUgepcumema npasocyous
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AHHOTaUmA: CTaTbs NOCBALLEHA MCCIELOBaHMIO NMPOLECCyasbHbIX KONMNU3WA, BO3HWKAKOLWMX NpW onpeaene-
HWW NOACYAHOCTU Aen O NPU3HaHUKM rpaxaaHuHa 6e3BEeCTHO OTCYTCTBYHOLMM, OCHOXHEHHBIX MHOCTPAHHBLIM
anemeHToM. [poBeaEH KOMNMEKCHbIA aHanu3 poccuickoro 3akoHogaTensctea (MK PO, TK P®), Hopm rpax-
AaHcKo-npoLeccyansHoro npasa Pecnybnuku benapycs 1 Pecnybnuku KasaxcrtaH, a Takxe nonoxexme Mux-
ckon (1993 r.) n Kuwmnésckon (2002 r.) KOHBEHUMI O NPaBOBOA NOMOLLY. BbisiBNEeHbI Npobenbl B HaLMoHan b-
HOM PerynupoBaHnuv 1 pasnuuns B NpoLeccyarbHbIX NpoLeaypax, BKNYas onpeaeneHne noacyaHocTu, 0bs-
3aTenbHOCTb Nybrnkauum CBeAeHU 1 Kpyr nuu, obnapatowwmx npaBom Ha obpalleHue B cyg. Ocoboe BHUMa-
HWe yAeneHo BOMpoCy AOCTYNa K NpaBOCYaVo AN UHOCTPaHHON 3asBUTENeN.

KnioyeBble cnoBa: 6e3BeCTHOE OTCYTCTBME, MHOCTPAHHbIN 3NIEMEHT, NOLACYAHOCTb, 0C0BOe NPOU3BOACTBO,
[TIK PO, KuiumHesckas koHBeHUMs, MUHCKas KOHBEHLMS.
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Beenenue

WHCTUTYT 6€3BECTHOMO OTCYTCTBMS, OCMOXHEHHBIE WHOCTPAHHBIM 3IEMEHTOM, MOPOXAAEeT MpoLeccy-
arnbHyK KONNU3Wo, KOTopast He UMEET NPSIMOTO 3akoHodaTenbHOro paspellenus. MK PO He cogepxuT cne-
LUnanbHble HOPMbI, ONpeaenstLme NoACYAHOCTb Aeno ocoboro NpoM3BOACTBA B CUTyauumu, Korga nvuo, B
OTHOLLEHMM KOTOPOrO MOAAHO 3asiBNIEHNE, He SBNSIETC rpaxaaHuHoM Poccuiickon depepaunun U He UMENo
nocrneaHero MecTa XUTenbCcTBa Ha e€ Tepputopun. MexayHapoaHbIid JOroBOPbI O NPaBoBOW NOMOLM (Kuww u-
HEBCKas KOHBEHLWS) perynupyeT Takue Cryyau NuLb YaCTUYHO YTO CO3LatoT pUCK HeeauHoobpasus cyaeb-
HOW NPaKTUKK 1 B psife CriyvaeB oTkasa B CyaebHOM 3aluTe.

OcHoBbIBasiCb Ha TeMe Hay4HOW paboTbl, MOXHO BbIAENUTbL Lenb, KOTopas npegnonaraeT nog coboit
BblA€neHne NOAXOA0B K onpedeneHno noacyaHoctn B Poccuitickon ®egepauun n ctpaHax CHI, a Takke
KOMMMEKCHbI aHanM3 MexayHapoaHbIX 4OrOBOPOB O MPaBOBON MOMOLLM.

[ns [OCTWKEHUS NOCTaBMEHHON Lienn Heobxoaumo pelwnTb creayowme 3agayum: 1) aHanus poccuir-
CKOro 3aKOHOAATENbCTBA, 2) U3y4nTb HOPMbI CTpaHbl CHIT, 3) cpaBHUTL NPOLEAYPbI.

MeToA0M0oMMYeCcKyo OCHOBY MCCNef0BaHMs COCTaBNSIET OPUANKO-AOrMaTUYECKNA MeTO, METOAbI aHa-
nu3a v cuHTE3a

Mo obwwemy npasuny, NpusHaHue rpaxaaHuHa 6e3BeCcTHO OTCYTCTBYHOLLMM BO3MOXHO B cyaebHOM no-
psgKe no 3asBNEHNIO 3aUHTEPECOBaHHbIX L. [ns aToro Heobxoaumo, YTobbl B TEYEHWe rofga no MecTy Xu-
TeMNbCTBa TAKoOro NuLa OTCYTCTBOBANM Kakue-nubo CBeAeHUs 0 MecTe ero akTuieckoro npebbiBanus. [an-
HOE MOOXeHWe 3aKpenneHo B cTaTbe 42 rpaxaaHckoro kogekca. B cBOK oyepesp, rpaxaaHckuin npoueccy-
arnbHbI KOAEKC TakKe COAEPXUT HOPMbI, MOCBSALLEHHbIE MPU3HAHWIO rpaXaaHnHa 6e3BECTHO OTCYTCTBYHOLLMM:
B HEM packpblBaroTcs TpeboBaHWS K Nofave 3asBIeHUs, ero CoaepXaHno, NopsARoK AeNCTBUS Cyaby, a Takke
NOCneAcTBIS Ha cryyar obHapyxeHus 6e3BECTHO OTCYTCTBYHOLLErO rpaxaaHnHa (Mnasa 30 [TIK).

Ecnu roBopuTb NOACYAHOCTW NPU PAaCCMOTPEHWUN «BHYTPEHHUX» CMOPOB, HEOCINOXHEHHbBIX UHOCTPaH-
HbIM 3IEMEHTOM, TO TeppuTOpUanbHas NOACYAHOCTb ONpedenseTcs no MEeCTy XUTenbCTBa WK No MeCTy
HaxoXaeHus 3asBuTens. Takoe NpaBuno yctaHoBneHo B ctatbe 276 IMIK. [Ana gen 6e3 MHoCTpaHHOro ane-
MeHTa 3TOro perynmpoBaHu1s BMoJSIHE JOCTAaTOMHO, U OHO He NOPOXAAEeT NPaBOBbIX HEONPeAEeNIEHHOCTEN.

OpHako, Koraa B fiene NpucyTCTBYET MHOCTPaHHbIE 3NIEMEHT, BCTyNakoT B cuny rnasa 44 [TIK, koTopas
perynupyeT Bonpockl NOLACYAHOCTM C y4acTUEM MHOCTPaHHbIX L. B yacTtHocTk, cTates 403 ITIK 3akpennset
Cnyyam UCKMIYMTENBHON MOACYOHOCTU: OHA YKa3bIBAET, YTO POCCUIACKIE Cyabl KOMMETEHTHbI paccMaTpuBaTh
3asBMneHve, ecrnn Nnuo, B OTHOLIEHUM KOTOPOro OHO NOAAETCs, ABNAETCS rpaxaaHuHoM Poccuiickon ®epepa-
Unn nmbo nMeno nocnegHee MecTo XuTenbcTea Ha Tepputopun P®. AHann3 3Toi HOPMbI NMOKa3bIBAET, YTO
CyZbl 3alMLLatoT NpaBa 3asBUTENEN C MHOCTPAHHBIM SNEMEHTOM B ONPefenéHHbIX Cryyasx, OaHaKo cgepa
[e/CTBUS JaHHOW CTaTbk SABNAETCS OrpaHN4eHHOMN.

IMeHHO 37eCb BO3HUKAET KntoueBas npobrnema. Kak Obino 0TMeYeHo paHee, 3asBUTEN0 0ObEKTUBHO
HeobxoaMM MexaHu3m CyaebHoM 3aluTbl, O4HAKO U3 ByKBAMbHOrO TONMKOBAHWS HOPM OCTAETCH HESICHbIM, B
CyL Kakoro rocyaapctaa crnefyeT obpaliarbesi, ecnm 6e3BeCTHO OTCYTCTBYIOLLMIA HE SBMNSETCA rpaXaaHHOM
Poccuiickoin denepauun n He UMEN NOCNEAHEro MecTa XUTeNbCTBA Ha €€ TEPPUTOPUM.

[laHHas HeonpegenéHHOCTb MOPOXIAeT KOMMM3N0 MEXIY NpaBunamu O POAOBOW NOACYAHOCTH, YCTAHOB-
neHHbIMu rnasoit 44-n [TIK (B yacTHocTm, cTatbst 403), M BO3MOXHOCTBIO MpUMEHeHNs ctaTemn 276 [TIK, paccum-
TaHHOW Ha CUTYaLWIO, KOra 3asiBUTENb HaxoanUTCs B Poccum, a npaBoBble CBSA3W OTCYTCTBYHOLLENO C MHOCTPaHHBIM
rocyfapCTBOM He 04eBWAHbI. C OAHON CTOPOHBI 3aKOH NPSIMO He Ha3bIBAeT POCCUMCKINA CyL, KOMMNETEHTHBIM pac-
cmaTpuBaeT nofobHble Aena, C APYron - OH He COAEPXUT 1 NpsAMOro 3anpeTa. [pu nonbITke NPUMEHUTL CTaTbO
276 Nno aHanorMy BO3HWKAET PWUCK CO3AaHUS BHYTPEHHErO MeXaHu3Ma, KOTOPbIW, paspeLlas BOnpoc JocTyna K
NPaBOCYAMI0 B HALMOHArbHBIX paMKax, He OTBEYAET Ha raBHbI BOMPOC: Kakoe rocyAapCTBO AENCTBUTENBHO 06-
nagaeT IopUCAMKLMEN 4ns YCTaHOBNEHNS pakTa 6e3BECTHOM OTCYTCTBUS C MHOCTPAHHBIM 3IEMEHTOM.
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B Takon cutyauum nepBOCTENEHHOE 3HaveHue npuobpeTaeT He aHanorus 3akoHa, a obpalieHve K
MeXZyHapoaHbIM OroBopam O NpaBOBOW MOMOLLM, KOTOPbIE NPU3BaHbl pa3peLlaTb KOMAn3MKM KOMMNEeTEHLMN.
B yactHoCTH, aHanms Kuwwnnéackoi koHBeHUun 2002 roga no3sonseT HanTy NpaBUibHY NOACYAHOCTb. AHa-
M3 3TON KOHBEHLMWM NMOMOraeT He TOMbKO BOCMOSMHUTL NPO6enbl HALMOHANBLHOTO 3aKOHOAATENbCTBA, HO U
BbIOpaTh €AWHbIE NOAXOAb! K ONPefeneHno Hagnexallymin NoACyAHOCTY B AeNax C MHOCTPaHHbIM 3IEMEHTOM.

MexayHapoaHble aoroBop o npaBoBon nomoly ctpaHbl CHI Kak MHCTPYMEHT B BOCNOMHEHUS
npobena

[Nepexoas K aHanuay MexayHapoaHbIX JOroBOPOB, creayeT 0TMeTUTb, 4Tobbl B CHI™ 6a30BbIM JOKyMEH-
TOM cTana MuHckas KOHBeHUMs 0 npasosoi nomolyn 1993 roga. ATOT JOKYMEHT CTan nepBbiM, KOTOPbINA Ha
YPOBHE MEXOyHapOZHOro CornalleHns npeanoxun cneuyanbHble HOPMbl O MPU3HaHUKM ula 6e3BecTHO OTCyT-
CTBYIOLLMM 1 CHOpMynMpOBan OCHOBbI OMpeaeneHns NoAcyaHoCTU. B HacTosee BpeMs Kpyr y4acTHUKOB MuH-
CKOW KOHBEHLMM, NS KOTOPbIX OHA COXpaHsieT AENCTBMS, CYLECTBEHHO CY3WUIICS: NOCE BCTYMMEHUS B CUIy Ans
Poccuiickon ®epepaunn Kuwmnésckorn koHBeHummn 2002 roga MuHcKast KOHBEHUMS MPOJOMKAET NPUMEHSATHCA
N1 B OTHOLIEHWUW Mexay YKpauHow u [pyauen, pecnybnukoir Mongosoi u TypKMEHUCTAHOM, HO HE B OTHO-
LeHunsx ¢ yyactnem Poccuidckon ®epepaumm. KnwnHésckas koHBeHums 2002 1. Ha CEerofHsWHUA AeHb SBNseT-
CA OCHOBHbIM W Haubonee akTyanbHbIM AOKyMeHTOM ans Poccuiickoin ®epepaunm 1 BOMbLUMHCTBA CTpaH-
yyacTtHukoB CHI™. HecmoTps Ha pasHblIii CyObeKTUBHbI COCTaB, 0ba akTbl COAepXaT NPEEMCTBEHHbIE NOAXOabI
K perynupoBaHm1io BOMPOCa 0 NOACYAHOCTY NPy NPU3HaHUKM YerioBeka 6e3BECTHO OTCYTCTBYHOLLWM.

Obpatmcs k MuHckoi koHBeHUn 1993 r., B KOTOPOIA 3aKPENSEHO, YTO MO Aenam O Npu3HaHuM nuua
6e3BECTHO OTCYTCTBYHOLWMM KOMNETEHUMEN 0bnaaatoT cyaebHble opraHbl Toi [Jorosapueatoimecs CTOPOHSI,
YbMM rpaxgaHunH TULO SBRSNOCH B TOT Nepuog, Koraa no nocnegHuM AaHHbIM OHO eLwlé Obino B xuBbIX. [Ans
N1L, He UMEIOLLMX TPaXdaHCTBa HU B OAHOM W3 CTPaH y4acTHUL, JeACTBYET AOMOMHUTENbHBIN KpUTepuin —
MOACYAHOCTb MO MOCnegHeMY MECTY XUTENbCTBA.

[Mpn 3TOM BTOPOW NYHKT CTaTbi 25 NpeacTaBnseT rocyqapcTeam — y4acTHUKaM LOMONMHUTENbHYH BO3-
MOXHOCTb. Cyabl OOHOMO rocyAapcTBa — Yy4acTHUKA MOFYT MpU3HaTb rpaxgaHuHa Apyroro rocygapcrsa —
y4acTHUKa (a Takke MHOe NULO, NPOXUBABLUEE HA €ro TeppuTopun) 6e3BECTHO OTCYTCTBYIOLMM MO 3asBne-
HUIO 3aUHTEPECOBaHHbIX JINL, NPOXWBAIOLMX HA €r0 TEPPUTOPUM, MPU YCIIOBUW, YTO Npasa U UHTEPECH 3TUX
3aMHTEPECOBAaHHbIX NUL, OCHOBaHb! Ha 3aKOHOLATENbLCTBE MMEHHO 3TOrO rocyAapcTBa.

Kunwunésckas koHeHums 2002 r., BbICTynas YCOBEPLUEHCTBOBAHHOM Bepcuen MUHCKOI U npumeHsie-
Mas HblHe B OTHoLeHMsX Poccuitckoin ®epepaumnn ¢ 60NbLUMHCTBOM rocyaapcTB — yyacTHukos CHIT, coxpa-
HWNa NPeeMCTBEHHOCTb B JA@HHOM MOAXOAe, 3aKpenus ero B ctaTtbe 28. E€ nyHKT nepsbiv BOCNPOM3BOAUT
npaBuna, paHee YCTaHOBMEHHbIE B MyHKTE NepBOM CTaTbl 25 MUHCKOA KOHBEHLMW. TyHKT BTOPOW Takxe
HagenseT cyaebHble yYpexaeHus NOMHOMOYMEM MpU3HaTh rpaxaaHuHa apyron CTOPOHbI 6e3BECTHO OTCYT-
CTBYIOLLMM MO 3asiBIIEHNIO 3aNHTEPECOBAHHBIX JINL.

KnioueBoe pasnuune, aenatowiee KNWnHEBCKYO KOHBEHLMIO Gonee achekTUBHLIM UHCTPYMEHTOM A5
Lienen HaCTOSLLEero UCCneaoBaHns, 3akntoyaeTcs B eé Gonee WMPOKOM HOPMATUBHOM KOHTEKCTE. A UMEHHO,
ctatbs nepsast KNWKWHEBCKON KOHBEHLMM NPSIMO PacnpoCTPaHSET HaLMOHambHbIN PeXUM NpaBoOBOM 3aLLMTbI
Ha HeWMyLLECTBEHHbIE NpaBa, YTO YCTpaHseT paHee CyLLeCTBOBABLUME COMHEHWS O MPUMEHUMOCTW KOHBEK-
LIMOHHBIX MEXaHW3MOB K fefiaM 0 6e3BECTHOM OTCYTCTBUM B NOSNHOM 06beMe.

Takum 06pa3om, pa3suTME PETYNMPOBaHMS OT MUHCKOA KOHBEHLMM K KMLLMHEBCKOM AEMOHCTPUPYET,
4TO OCHOBHbIM KpUTEPUEM ONPEAEneHnst NOACYAHOCTU HEU3MEHHO OCTaeTCa rpaxaaHCTBO Nuua, a BCrnomora-
TeNbHbIM — NOCMEAHee MeCTO XuUTenbCTBa. Mpn 3ToM 06e KOHBEHLMM JOMYCKAOT AOMOSHATENbHYKD KOMMe-
TEHLMIO Cyfa TOro rocyAapcTea, B KOTOPOM HaXOAMTCA 3anHTepecoBaHHble nuua. Mpaktuyeckas npobnema
noucka Hagnexaliuin NoACYAHOCTH BblpaxaeTCs B BbIOOpe MeX4y OCHOBHBIM W AONONHUTENbHBIM KpUTEPUS-
MW B 3aBUCUMOCTM OT MECTa XMTENbCTBA 3asBUTENS 1 COAEPKaHWe ero MaTepuarbHO — NPaBOBOro MHTepeca.

HauuoHanbHbIi 3akoHoAaTenbeTBO cTpaH CHIM n npobnema BLIGOpa nogcyAHOCTM

Momnmo MexayHapoaHbIx goroBopos, CHI™ perynupyeT npou3BOACTBO MO AefiaM O MPU3HaHUK rpax-
[aHuHa 6e3BeCTHO OTCYTCTBYHLLMM B CBOWX rpaxaaHCKMX MpoueccyanbHbiX kogekcax. IMpu atom aHanms
HaLMOHarbHOro 3aKoHOAATENbCTBA OOHAPYKMBAET CyLLECTBEHHbIE Pa3nnyms B npoLeaype.
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Pecnybrnuka benapycb. B Kogekce rpaxgaHckoro cygonponssoacTsa pecnybnnkm Benapycb (ctatbs
412) ycTaHOBIEHO, YTO 3asBMEHNE O NPU3HAHWM rpaxkaaHnHa 6€3BECTHO OTCYTCTBYIOLMM NOAAETCS B CyA NO
MeCTY XWUTenbCTBa 3assuTens. [lJaHHoe NpaBuio OTNMYaeTCs OT KOHBEHLMOHHOTO NoAxo4a, oaHako benapych
SIBNSAETCS Y4YaCTHULEN KOHBEHUMM, U B CUIY NPUOPUTETA MEXAYHApOAHbIX [OTOBOPOB MPU HANMMYMK UHO-
CTPaHHOrO 3MeMeHTa MPUMEHSIIOTCS MMEHHO KOHBEHLMOHHbIE HOpMbI. Mpoueaypa nogrotosku gena no KrC
Benapycy (ctatbst 414) umeeT CBOK Crneunduky, Tak kak Cya BbIHOCUT onpeaenexne o6 obssatensHomn nyb-
nKaumn 0BbsBNEHNS B MECTHOM W pecnybnnKaHCKON raseTe 3a CYET 3asBUTENs, B KOTOPOM LOIKHO ObITh
OTPaXeHO:

- HauMeHOBaHWe Cyaa, B KOTOPOM MOCTYNUNO 3asBNEHME;

- (hamunus, cOBCTBEHHOE UMSI, OTYECTBO (ECNM TAaKOBOE UMeeTCs), AaTa U MECTO POXAEHUS rpax-
AaHWHa, nocneaHee MecTo ero XUTENbCTBA 1 NOCneaHee U3BECTHOE MECTO ero npebbiBaHus;

- MNpeanoxXeHue B TeYeHMe ABYX MeCALEB C MOMeHTa nybnukaumm coobLmMTb O AaHHOM rpaxaaHuHe
NMEIOLLMECS CBELEHNS.

[Mocne Yero NPoW3BOACTBO NPUOCTAHABNMBAETCS Ha [Ba Mecsua Ans NonyvyeHnst BO3MOXHbIX CBefe-
HWI 06 OTCYTCTBYIOLLEM.

Pecnybruka KasaxctaH. [paxgaHckuin npoueccyarnbHbi kogeke pecnybnukn KasaxcraH (ctatbsa 317)
npegnonaraeT 3asBUTENO anbTEPHATUBHYIO NOACYAHOCTb: 3asiBieHMe MOXET OblTb MNOAAHO Kak Mo MeCTy Xu-
TENbCTBA 3asBUTENS, TaK ero NocneaHeMy U3BECTHOMY MECTY XuTenbcTBa 6e3BeCTHO OTCyTCTBYHOWEro. Ka-
3axCTaH TaKke ABNAETCS Y4aCTHUKOM KMLIMHEBCKON KOHBEHLMM, NO3TOMY NPU BO3HUKHOBEHWUW MHOCTPAHHOTO
aneMeHTa NPUMEHSAKTCA KOHBEHUMOHHbIE HOpMbI. [loarotoBka gena no kasaxctaHckomy MK (ctatbs 319)
npegnonaraeT 06s3atensHyo nybnmkaumio B CpeacTBax MaccoBoi MHPOPMALMK, B CETU UHTEPHET W Ha Te-
neBuaeHUn ¢ 06s13aTenbHbIM COAEPXKAHNEM O:

1)  HaMMeHOBaHMM Cyda, B KOTOPOM MOCTYNUO 3asBMEHNE O NPU3HAHWMW rpaxaaHuHa 6e3BeCTHO OT-
CYTCTBYIOLLMM MK 0BBSABNEHNE YMEPLUUM,;

2) HauMeHOBaHWe 3asBMTENS, ero MeCTO XMUTENbCTBA U MECTOHAXOXIEHWE, ECNN 3asBneHne no-
CTYNWNO OT KOPUANYECKOTO NNLa;

3) damunus, uMs, OTYECTBO (ECMIM OHO YKa3aHO B JOKYMEHTE, YAOCTOBEPSIOLMM JINYHOCTb), MECTO
POXAEHUS U MeCTO paboTbl OTCYTCTBYIOLLErO;

4) TlpegnoxeHue nuuam, UMEOLMM CBeEHUS O MecTe npebblBaHWsa rpaxaaHuHa, coobwmte 06
9TOM Cyfly B TPEXMECSYHBbIA CPOK CO AHSA NyBrvkaLmm.

[Mpuyém CpoK, Ha KOTOpbIN JaeTcs Nybnukaummu, ycTaHaBnNMBaEeTCs Cya0M COCTaBnseT Tpu Mecsua. 3a-
sBuTENb 0093aH NPeACTaBuTb MOATBEPXAEHWE NybnuKaLuu, a ero HenpejocTaBneHne BNeYéT ocTasneHne
3asBneHnst 6e3 paccMoTpeHus.

Takum 0bpa3om, HaumoHasbHble 3akoHodaTenscTBa cTpaH CHI', perynupys npou3BoLCTBO Mo gefiam 0
6e3BeCTHOM OTCYTCTBMM, CO3AAL0T MOHATHYIO KAPTUHY B TOM, YTO KACaeTCs YUCTO BHYTPE HHUX NOACYAHOCTH U
npoLeccyarbHbIX CPOKOB. B fenax e ¢ MHOCTpaHHbIM 3NeMEHTOM peLuatoLlee 3HadeHre npuobpeTaoT Hop-
Mbl KMLUMHEBCKOW KOHBEHLW, YTO BO3BpALLaeT NpaBONpPUMEHUTENS K MepapXun KpUTEPUEB OLEHKM CHavana
MO rPaXXaaHCTBY, U TOMBbKO NOTOM MO NOCAEAHEMY MECTY XUTENbCTBA OTCYTCTBYIOLENO, @ TakKe AOMyCKaloT
LOMNONHUTESNBHYI0 KOMNETEHLMIO Cyaa MO MECTY HaxOXOEeHWW 3auHTepecoBaHHbIX Nny,. Beibop cyda Tem ca-
MbIM MpeSonpesenseTcs He CTOSbKO BHYTPeHHen Hopmon [TIK, ckonbko npaBunbHLIM YCTAHOBIEHWEM MO-
CTOSIHHOMO MeCTa NPOXMBaHMS U rPaXgaHCTBO NULA, B OTHOLIEHWM KOTOPOTO CTaBUTCS Bonpoca 0 6e3BeCTHOM
OTCYTCTBUM, @ TaKKe MeCTOM XMUTENbCTBA U NPaBOBbIM UHTEPECAM 3asBUTENS.

CpaBHeHue npoueaypbl Npu3HaHma 6e3BecTHO oTCyTCTBYOWMM B PO 1 cTpaHax CHI

WHCTUTYT NpusHaHus rpaxaaHuHa 6e3BeCTHO OTCYTCTBYHOLLMM NPUCYTCTBYET B rPaXOaHCKMX KOAEKCaxX
Bcex cTpaH CHI'. MaTtepnanbHO — npaBoBLle OCHOBaHWS (CPOK OTCYTCTBUSI CBEAEHWN, NMOCNEACTBUS) Takke B
3HAYMTENbHON CTENeHn cxoxu. BmecTe ¢ TeM npoueccyarbHble Kogekca 3TiX rocyfapcTB no-pasHoMy pe-
rmameHTUpyeT NOLACYAHOCTb, NpoLeaypy Ny6nukaLmmn n CpoKU pacCMOTPEHUS Aen.

HecMOTps Ha pa3nuuns B HaLMOHaNbHOM NpOLEeCCyanbHOM 3aKOHOAATENbCTBE B NPAaBOBOM peXuMe
PAcCMOTPEHHbIX rOCydapCTB COXpaHsoTca obwme yepTbl. Bo Bcex ctpaHax CHIT gena o npusHaHuv nuua
6e3BECTHO OTCYTCTBYIOLMM OTHOCATCA K 0COGOMY MPOM3BOACTBY, YTO MpeamnonaraeT OTCyTCTBME Cropa O
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npaBe, W TaKkKe OHO HanpaBfIeHO Ha YCTAHOBMIEHUN KPUANYECKOTO (haKTa, UMEIOLLEro 3Ha4YeHNs Ans BO3HUK-
HOBEHMS, U3MEHEHUS UMW NPeKpaLLeHns NpaBoBbIX nocneacTeun. Cpok, N0 UCTEYEHUM KOTOPOrO rpaaaHnH
MOXET ObITb Npu3HaH 6e3BECTHO OTCYTCTBYIOLMM, e4NHO0OPa3HO ONpeaenéHHO B OAWMH rof npu OTCYTCTBUM
CBEAEHUN 0 MeCTe ero npebbiBaHUs B MeCTE XUTEMNbCTBA cornacHo cratbe 42 K PO, ctatbe 38 'K Pecny 6-
nukn benapyco 1 ctatbs 28 K Pecnybnuku KasaxctaH. Kpome Toro, Bo Bcex TpEX rocygapctea 3akoH Tpeby-
eT 0653aTeNbLHOr0 Y4acTus Npokypopa Ans Aayuun 3akioYeHus, a Takke NpyBIeYeHne oOpraHoB oneku 1 none-
4NTEeNbCTBA B LENSX 3aluThl NPaB U 3aKOHHbIX MHTEPECOB OTCYTCTBYHOLLETO N, UMYLLECTBA KOTOPOrO MO-
XET NepenTy B 4OBEPUTENBHOE YNpaBreHue.

[NepBoe pasnuune kacaetcs noacyaHocTu. B Poccuickon depepauun 3asBrieHns NoaakTes UCKITYu-
TEMNbHO N0 MECTY XMUTENbCTBA 3asBUTENS B COOTBETCTBUM CO cTaTben 276 MK P®. B Pecnybrnuke benapycb
AENCTBYeT aHanormyHoe npasumno, Tak kak cratbs 368 KIC Pecnybnuku Benapycb Takke yctaHaBnuBaeT
NOACYAHOCTb N0 MECTY XMTenbCTBa 3asButens. B Pecnybnuke KasaxctaH, HanpoTuB, 3asBUTESNO NpeacTas-
rneHa anbTepHaTuBa: cornacHo cratbe 317 MK Pecnybnuku KasaxctaH, 3asBneHne MoxeT ObITb NO4aHO Kak
No MECTY XUTENbCTBA 3asBUTENS, TaK U NO NOCNegHEMY U3BECTHOMY MECTY XMTenbCTBa 6€3BECTHO OTCYT-
CTBYHOLLEro rpaxgaHuHa. MNocneaHui sakoHogatesb, TakuMm 06pa3oM npeacTaBnseT 3assuteso bonee Lwmpo-
Kne BO3MOXHOCTM Bblbopa cyaa.

BTopoe pasnuuns cBsizaHo ¢ 0b6s3atensHor nybnukauymen ceegeHunin o Bo3byxaeHun gena. B Poccui-
ckon defepaLmu rpaxgaHckuin NpoLeccyanbHblid KOLEKC He NpeaycMaTpuBaeT 00653aHHOCTY 3asBUTENS OCY-
wectenatb nybnukaumio. Cya orpaHNuMBaETCS HanpaBneHWeM 3anpocoB B KOMMETEHTHbIE opraHbl. Hanpo-
TMB, B Pecnybnuke benapycb u Pecnybnuke KasaxctaH Takas nybrnukauum sBnsiTcs 06s3aTenbHbIM ane-
MeHTOM npounssoacTea. benopycckuin KI'C TpebyeT 0T 3asBuTens 3a CBO CHET onybnukoBaTb 06bABNEHNS B
MECTHOM U pecnybnunkaHCKoW raseTe, Nocne Yero NPoU3BOACTBO MPUOCTAHABMBAETCA Ha fBa Mecsua. Ka-
3axcraHckui TTIK npegbaenseT eweé bonee aetansHble TpeboBaHus, Hanpumep nybnvkauus gomkHa Geina
BbITb Npou3BefeHa B CpeAcTBax MacCoBOW MHQOpMaLMM paroHHOro, 06nacTHOrO unu pecnyBrmkaHCKoro
YPOBHS, @ TaKKe B CETU MHTEPHET U Ha TENEBUAEHUN.

HakoHeL, TpeTbe pasnnuns CBA3aHO C BO3MOXHOCTbIO NPU3HaHWS Be3BECTHO OTCYTCTBYHOLMM MO 3a-
SBMIEHMIO IULa, npoxueatowero 3arpaHuuein. MK PO cratba 403 gonyckaeT pacCMOTpeHWs gena no xoaa-
TaNCTBY 3aUHTEPECOBAHHOTO NLA, NPOXMUBAIOLLEro Ha Tepputopun PO, faxe ecnv OTCYTCTBYOLWMIA ABNSET-
CA rpaxgaHuHOM Apyroro rocygapcrtsa U He MMeeT nocneaHero Mecta xutenscrea B Poccuickon Penepa-
Lumun. OfHaKo MHOCTPaHeL, NpoxuBatoLLme 3a npegenamn PO He MOXET BbICTynaTb 3asBUTENEM B POCCUMCKOM
cyae No JaHHOW kaTeropuu gen. 310 npsamMo crieayeT U3 nyHKTa TPETbEro YacTtb BTopoit ctatbk 403 MK PO:
0bs3aTenbHbIM YCNOBUEM SBMSIETCA TO, YTO OT pa3peLueHus Aena 3aBuUcUT YCTaHOBIEHWE NpaB 1 0653aHHo-
CTen rpaxaaH, UMeLLyXx MecTo XuTenscTea B Poccuickoin deaepaummn, nnbo opraHusaunii, HaxoasLmxes
Ha e€ Tepputopun. CrnegoBaTtenbHO, 3asBUTENb JOIMKeH obrajath HOPUANYECKON 3aUHTEPECOBAHHOCTLIO,
cBa3aHHoN ¢ Poccuiickon ®efepaument. Kpome Toro, Creayet yunTbiBaTh, 4To cornacHo ctatbe 398 MK PO
WHOCTPaHHble rpaxaaHe UMetoT npaBo 0bpallaTbCs B POCCUINCKUE Cyabl AN 3aLiUTbl CBOWX HAPYLLEHHbIX MK
ocrnapvsaeMblx npas, cBo6OA M 3aKOHHbIX MHTepecoB. OAHAKo 3TO MPaBO PeanuU3yTCH UCKIIOYUTENBHO B
pamkax 06LLMX NpaBun NOLCYAHOCTU C YYETOM cneupasnbHbIX NONOXEHUIA 3akoHa. MpUMEHNTENBHO K Aenam o
Npu3HaHU1 Be3BEeCTHO OTCYTCTBYHIOLLMM AENCTBYET UMEHHO CrieuumanbHble NpaBuna, 3akpennéHHble B CTaTbe
403 TIK PO, koTopbI Kak MOKa3aHO Bbllle, He NPeayCMaTpPUBAET BO3MOXHOCTb 0OpaLLEeHNst B POCCUNCKNIA
CyA 4ns MHOCTpaHLa, Ybs npaBoBast CBsA3b ¢ Poccuinickon defepalum OTCYTCTBYHOT.

Benopycckui ITIK, HanpoTuB, NPSMO 3aKpennseT NoACYAHOCTb MO MECTY XUTeNbCTBa 3asBUTENS, He
CBSA3bIBAS C rPaXXAaHCTBOM OTCYTCTBYIOLLErO, MOSTOMY MHOCTPAHEL, NOCTOSHHO NpoXuMBatowuii B benapycw,
BnpaBe obpaTutbesa B 6enopycckuin cya. KasaxcraHckuin ITIK B ctatbe 317 gonyckaeTt anbTepHaTUBHYO Noa-
CYZHOCTb, TaKkke NpsSIMO Ha3blBaeT NpoKypopa, obLecTBeHHoe 06bearHeHNe U OpraHbl ONekn B Yncne BO3-
MOXHbIX 3aSBUTENEN, YTO PACLUMPSAIOT KPYT UL, MMEIOLLMX JOCTYN K NPaBOCYAM0, OAHAKO He peLlaeT BOnpoc
0 CTaTyCce MHOCTPaHHbIX 3asBUTENEN, He NPOXMBAOLLMX MOCTOSHHO B KasaxcraHe.

Takum 0bpasom, 0606Las pasnuumsa mMexay TPems rocyaapcTBammn, MOXHO KOHCTaTUpOBaTb, 4To Poc-
cus npeacTaBnsieT Hambornee NPoCTy0 NPoLeaypy B YacTh OTCyTCTBUS 06g3aTenbHON nybnnkauum u Henpu-
OCTaHOBMEHMS NPOW3BOACTBA U, NO CMbICNY 3aKOHa, NpearnonaraeT NpoXuBaHWe 3asBUTENS Ha TEPPUTOPUM
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P®. Benapycb, Ha060pOT, Bo3naraeT Ha 3asBuUTens 06s3aHHOCTb nybnmkauuM ¢ NPUOCTAHOBNEHNUS NPOU3-
BOACTBA Ha ABa MecsiLa, HO NpW 3TOM NPAMO A0MyckaeT obpalleHne B CyA NO MECTY XUTENbCTBA 3asBUTENS,
BKIKOYas MHOCTPaHLEB, NOCTOSHHO NpoxwBatowux B benapycu. KazaxctaH Takke npegbasnset 0653aHHOCTb
B BUAe Nybnukaumum 1 Npu 3TOM 3akpensnisieT Hambonee LMPOKUIA KPYr BO3MOXHbIX 3asiBUTENEN, YTO B KOHTEK-
CTe Aen C WHOCTPaHHbIM 3TIEMEHTOM MOXET CMYXMUTb AOMNONHWUTENBHON rapaHTMen 4OCTyna K npaBocyauio,
Korga cam 3asiBUTeNb — MHOCTPaHeL, He MMeeT BO3MOXHOCTb NMYHO 0BpaTUThLCS B CyA.

Mpobenbi B 3aKoHOAATENbLCTBE U NYTH COBEPLLEHCTBOBaHUSA

Mpexae Bcero, B [TIK P® oTcyTcTBYET NpsiMas KONMM3WOHHAs HOpMa, onpeaenstowas nofacyaHoCTb
Aen ocoboro npou3soacTBa 0 6e3BECTHOM OTCYTCTBUM C Y4acTUEM MHOCTPAHHOTO arnemeHTa. Hopmbl rnasbl
44 TTIK, perynupyroLime NoacyaHOCTb AeS C Y4aCTUEM UHOCTPaHHbIX ML, U3HAYaNbHO paccyuTaHbl Ha UCKO-
BO€ MPOM3BOACTBO, A€ MPUCYTCTBYET CTOPOHbLI C MPOTUBOMONOXHLIMU MHTEpecamu. [lena ocoboro npous-
BOACTBA, BKIKOYas Npu3HaHWe rpaxgaHuHa 6e3BeCTHO OTCYTCTBYIOLMM, HE OXBATbIBAKTCA UX AEUCTBUSAM. B
pesynbTaTe NPaBoONPUMEHUTENb MOXET MPUMEHWUTL aHANOMK 3aKoHa, a UMEHHO ctaTtblo 276 MK PO, uto
CO30aeT pUCK He eanHoobpasie cyaebHon NpakTuKK.

Haunbonee aphekTMBHBIM 1 HauMeHee 3aTpaTHbIM CNocobOM yCTpaHeHust AaHHoro npobena npeg-
CTaBnsieT BHeceHue nameHeHuit B rnasy 44 MK P®. Mpegnaraetcs gononHuts ctatbto 403 MK PO nonoxe-
HWeM, COrnacHo KOTOPOMY MOACYAHOCTb Aen 0coboro Npou3BOACTBA O MPU3HAHMM rpaxgaHnHa 6e3BeCTHO
OTCYTCTBYHOLMM NPU HaNM4U1 UHOCTPAHHOIO 3fIEMEHTA ONPEAEnseTcs No MECTY XKUTEMNbCTBA 3asBUTENS, HO
MpW YCMOBWKM, YTO OT paspeLleHns 4aHHOro BOMpOCca 3aBUCUT YCTaHOBMEHWe npaB U 0Bs3aHHOCTEN TaKoro
3asBUTENS, OCHOBAHHbIX Ha POCCUICKOM 3aKoHOAATenbCTBe. [1pu OTCYTCTBUM Y 3asBUTENS MECTa XUTenb-
ctea B Poccuiickon ®efepaunv npegnaraetcs 4ONyCTUT NoAady 3asiBeHUs N0 MECTY HaXOXAEHUS UMyLLe-
cTBa 6€3BECTHO OTCYTCTBYIOLLETO NULA Ha Tepputopun PO, nnbo nNo MECTOHAXOXAEHMIO OpraHa, UMELLEro
OPUANYECKN UHTEPEC B YCTAHOBNEHMM (hakTa 6e3BeCcTHOro oTcyTeTBus. MogobHas dopmynmposka, ¢ OAHOM
CTOPOHbI, rapaHTMpyeT AOCTYN K NPaBOCYAM0 3aMHTEPECOBAHHBIM TULAM, YbM NpaBa 0ObEKTUBHO HYXaatoTCs
B cyaebHoOM 3awuTe Ha TeppuTopum Poccum, a ¢ apyron — onpeaenstoT pasyMHble Npeaenb! pUCanKLMN.

Kpome TOro, yuntbiBas, 4to Ha npoctpaHctee CHI™ yxe genctayoT MuHckas koHBeHums 1993 roga u
Kuwmnésckast koHeeHums 2002 r., Hanbonee LenecoobpasHbiM NPeACTaBNAETCAS BHECEHME AOMOMHEHMS B
CYLLECTBYIOLUME KOHBEHLMOHHbIE MeXaHu3Mbl. [lpefnaraeTcs 3akpenuTb B paMKax yKa3aHHbIX KOHBEHLWN
€VHblE MpaBuia 0 cpokax nybnukauu 1 o NopsiaKe NPUOCTAHOBIEHNS NPOWU3BOACTBA MO Aenam o 6e3secT-
HOM OTCYTCTBMM C MHOCTPAHHbLIM 3IEMEHTOM. 3TO NO3BONKMO Obl YCTPaHUTL BblAENEHHbIE pasnunyns 6e3 co-
3AaH1s LOMNONHUTESbHBIX AOrOBOPHbLIX MEXAHWU3MOB.

OpHo 13 Hanbonee OCTPbIX MpaKTUYECKMX MPObReM SBNSETCS OTCyTCTBUE 3DPEKTMBHOMO MexaHu3ma
NPU3HaHNS peLleHnii 0 6e3BECTHOM OTCYTCTBUM Ha TEpPPUTOPUM ApYroro rocygapcTea 6e3 HoBoro cyaebHoro
pa3bupatenscTBa. Bo3MOXHbIM peLleHnem Morno Obl CTaTb CO3AaHME eAMHOrO MEXIOCY4apCTBEHHOMO peecTpa
PELLEeHU O NpU3HaHUM nnua Ge3BECTHO OTCYTCTBYHOLMM Ha OCHOBE KWMLIMHEBCKOM KOHBEHLW. TaKoW peectp
no3sonun Obl Cydam rocygapCTB — YYaCTHUKOB ONEPATMBHO MPOBEPATb (haKT BbIHECEHWS PELLEHWS B ApYroi
OPUCAMKLMM W MPU3HABATb €r0 IOPUANYECKIE NOCNEACTBUS 63 NPOX0XAEHMS NpoLeaypbl SK3EKBATYPbI.

3akntoyeHue

Kaxgas u3 Tpéx HaumoHarbHbIX 3aKOHOAATENLCTB UMEET cOOCTBEHHbIE Npobersbl: B Poccun — oTcyT-
CTBME CrneumanbHON HopMbl, B benapycu — ycnoxHeHHas npoueaypa nybnukauuin u 0TcyTcTBue aBTomMaTnye-
CKOro Mpu3HaHua pelueHnit, B KazaxctaHe — xécTkue TpeboBaHmus K nybnukaumm ¢ BO3MOXHOCTbIO OCTaBne-
HWS 3asBneHns 6e3 paccMOTpeHUs. IMEHHO B cuny 3TUX HELOCTATKOB B AenaXx C MHOCTPaHHBLIM 3IEMEHTOM
onpegensiowee 3HayeHne npuobpetaeT KULUMHEBCKAS KOHBEHLMS, 3aKpEnnsoLlas Mepapxuio Kputepues
NOACYAHOCTM (rpaxaaHCTBO, 3aTeM - NOCNEAHEE MECTO XUTENbCTBA) U AOMyCKaLLas A0NOMHATENBHYIO KOM-
NETEHLMIO cyaa No MEeCTY HaXOXAEHUS 3aMHTEPECOBAHHbIX JUL.

OpHako M KOHBEHLMOHHbIE MeXaHM3Mbl He uaearnbHbl. OTCYTCTBME NPSMOrO YKa3aHWs Ha peLleHne O
©e3BECTHOM OTCYTCTBUW B NEPEYHSIX aKTOB, NOANEXALUMX aBTOMATUHECKOMY MPU3HAHUIO, @ TaKKe pa3nnyus B
TONKOBAHUW MCKMIOYUTENBHON KOMNETEHLMM NOPOXAAKT HEONPEAENEHHOCTL Ha dTane NPU3HaHMS PELLEHMN.
3anHTEPECOBaHHOE MWL HEPeaKO BbIHY)XAEHO MHULMMPOBATL HOBbIE pa3bupaTenscTBa B APYroM rocygap-
CTBE, YTO CBOAWT Ha HET NPEUMYLLECTBO NePBOHAYANbHOrO BbiGOpa NOACYAHOCTU.
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MMpu yCNoBMM COBEPLLEHCTBOBAHWS KOHBEHLIMOHHbBIX MEXaH13MOB cyaebHas npakTuka no AaHHOM KaTe-
ropun Aen ctaHeT 3HaunUTenbHO Bonee npeackasyemoin. Bee BbisiBNEHHbIe B X04€e MCCeA0BaHWS pUCKM npa-
BOBOW HeonpefenéHHOCTH, Takne Kak HeeanHoobpasus CyaebHbIX pelleHnin 1 JOMONMHUTENbHbIE U3AEPXKKN
ANS 3asBUTENEN, ECIIN U HE UCYE3HYT NOSTHOCTBLIO, TO ByAYT CYLIECTBEHHbIE MUHUMW3UPOBAHBI. OTO NO3BOMNUT
peanu3oBaTh rapaHTUM JOCTyna K NpaBOCyAMIo, 3anoxeHHble B cTatbe 46 KoHctutyummn Poccuitckoin depe-
pauuu, 1 obecneumnTb 3asBUTENEM peanbHyto, a He (opManbHO CyaebHyH0 3aluTy B TPAHCTPaHWYHbIX OTHO-
LUEHUSIX.
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IOPUQVYECKIMM NPArMATH3M B
AMEPWKAHCKOW NPABOBOW MbICIW:
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HOPUCTIPY AEHLIUWA

[EPEBEP3EBA NONUHA TEHHAZIbEBHA

MarmcTpaHT
Poccuiickast akagemMmsi HapoAHOro X03ACTBA W rOCYAAPCTBEHHOM CIYXObl
npu MNpe3ngente Poccuickon Gegepavmn, Jinneuxun dunuan

HayuyHb1ii pykoeodumens: Conoebéea Bukmopusi BukmopoeHa
npogpeccop, 0-p ucm. Hayk

Poccutickas akademusi HapoOHO20 Xo3dlicmea U 20cydapcmeeHHoU Cryxbbi
npu lNpe3uderme Poccutickol ®edepauuu, luneukul ¢punuan

AHHoTaums: KoHuenuus opuanyeckoro nparmatuama 3apogunack B koHue XIX seka B Tpygax O. Xonmca.
ABTOp paboTbl U3yyan He TOMbKO LOTMbl MpaBa, HO M ero couuarnbHble (yHKUMM W NpakTUYeckue nocnea-
cteus. Mpeto nparmatuama paccmatpusany P. [JBopkiH u P. o3Hep — OHW OTMETUINM €€ BHYTPEHHIOW 3BO-
nouno: oT NoHMMaHus npaea O. X0IMCOM Kak LienoCTHOM NPaKTUKK A0 Noaxoaa, KOTOPblid YYUTLIBAET 3KO-
HOMMYECKYH 3(PPEKTUBHOCTL U PaLMOHANBHOCTb CyAebHbIX peLLeHui. B coBpemMeHHOM topucnpyaeHLmmn naem
OPUAMYECKOro NparmaTama npoJoIKaloT OKasblBaTb CYLIECTBEHHOE BMWSIHE HA METOLOSIOMK0 NpaBonpu-
MEHEHUSs, TEopUto CyaebHOro YCMOTPEHUS U MEXAUCLMNNIMHAPHbIE UCCELOBaHUS NpaBa, HaXo4s OTPaXeHus
Kak B aMepUKaHCKOI, Tak W B CPABHUTENbHOW NPABOBOW HaYKe.

KnioyeBble cnoBa: opuanyeckuii nparMaTuam, ameprkaHckas NpaBoBast MbICb, coumarnbHas yHUUs npa-
Ba, MpaKTUYeckue NOCnefCTBNS NMPaBOBLIX PelleHwn, CyaebHOe YCMOTPeHWe, WHCTpYMeHTanbHas paumo-
HanbHOCTb, MHTEPNPEeTaTUBHAS NPaKTHKa.

LEGAL PRAGMATISM IN AMERICAN LEGAL THOUGHT: GENESIS, KEY REPRESENTATIVES (O.
HOLMES, R. DWORKIN, R. POSNER) AND ITS RECEPTION IN MODERN JURISPRUDENCE

Pereverzeva Polina Gennadyevna
Scientific adviser: Solovyova Victoria Viktorovna
Abstract: The concept of legal pragmatism originated in the late 19th century in the works of O. Holmes.

Holmes studied not only the dogmas of law but also its social functions and practical consequences. The idea
of pragmatism was examined by R. Dworkin and R. Posner, who noted its internal evolution: from O. Holmes's
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understanding of law as a holistic practice to an approach that takes into account the economic efficiency and
rationality of judicial decisions. In modern jurisprudence, the ideas of legal pragmatism continue to exert a sig-
nificant influence on the methodology of law enforcement, the theory of judicial discretion, and interdisciplinary
legal studies, finding reflection in both American and comparative legal scholarship.
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Knaccuyeckue npaBoBble NOAXOAbI, B TOM YWCHe KPUANYECKNA NO3UTUBM3M, K KOHLY XIX Beka He cro-
COBHbI MOSTHOCTBLIO PerynumpoBaTh CouUMaribHble OTHOLIEHUS W BCTYNaloT B MPOTUBOPEUME C AEUCTBUTESNBHO-
CTbl0. [osiIBNEHME topUaNYECKOro nparMaTiiama, HOBOWM METOZOSIOTMM NMPaBOBOrO MO3HAHWS, COCTaBuna Teo-
PETUYECKYI0 OCHOBY aMepPUKaHCKOM peanMcTUYeckomn LWKosbl npaBa XX Beka. OCHOBHbIE MPUHLMMbI JaHHOW
KOHLienumm — npaBo ¥ 3aKOHbI JOMKHbI OTpaxaTb HApPOAHbIE HYXbl U LLEHHOCTW, NOACTPanBaTLCs NoA U3Me-
HeHns B obLuecTBe, co3aaBaTh 3HMEKTUBHYIO W TMOKYIO NMPaBOBYK CUCTEMY (COAEPXaTb AMEMEHTbI MHCTPY-
MeHTanu3Ma u KOHTEKCTyanusMa v aKkcnepuMeHtanuama). Kpome Toro, JaHHas npaBoBast MbiCib NPUHUMAET
paunoHanbHOCTL (CyAebHble pelueHnsi OCHOBBLIBAKOTCS HA JIOTMYECKOM aHanuse (hakToB WM apryMeHTOB) U
NPaKTUYHOCTb (BbIBOAbI W 3aKMIOYEHWUS JOSMKHBI ObITb NPAKTUYECKU BbINOMHUMBIMUA U PEANUCTUYHBIMMU, Y4u-
TbiBasi OrpaHUYEeHNs 1 pecypebl, AOCTYMHbIE AN UX peanusaum).

Wccneposatens B. pysgeB oTMeTun B NOAXO4E BaXHOCTb «4OMWHUPOBAHWS 34PaBOrO CMbICIA Mpw
aHanuse KpUaMYECKUX BOMPOCOB, @ HE MeXaHW4eckoe BOCMPOM3BELEHWME AMNMPUYECKUX HabnoaeHun 6e3
HopmaTuBHON pecbnekcumy [1;95]. Mpeactasutenu nparmaTuama, B uucrne kotopbix O. Xonmc, P. [1BopkuH, P.
MopTep, NpaBo ABMSETCS COBOKYNMHOCTLIO CYAEOHbIX M agMUHUCTPATUBHBIX PELLEHWA, MHEHWEM 3aKOHOAATE-
NSl 0 NPaBOBOM HOpPMeE, KOTOpas He AOMKHa ObiTb HE3bIBNIEMON NCTUHOW, naeanbHON opmon. M3-3a oTpula-
HWS MOCTOSAHCTBA NPABOBbIX HOPM HE NPUHUMAETCS MOSHOE NOAYNHEHMUE CyAbW 3aKOHY.

lMpeameToM WCCneaoBaHNs IOPUANYECKOTO NparMaTuamMa BbICTYMaeT peanbHO AeNCTBYyHLLee npaso,
nNpaBoNpPUMEHUTENbHAA AeATENbHOCTb U €€ pe3ynbTaTbl. 3aKOHO4ATENbCTBO, CyaebHas npakTuka AOMKHbI
OPMEHTUPOBATLCA Ha PeLLeHNe KOHKPETHbIX Npobrem v yaoBneTBopeHne notpebHocTen rpaxaaH. Mosutus -
CTbl 1 chopmanucTbl ([x. Pas, J1. AnekcaHzep) ykasblBaloT Ha TO, YUTO NparMaTUYeCcKnUin akLEHT Ha OLeHKe no-
CNeacTBUN NOLPbLIBAET ONpeaenéHHOCTb NpaBa W BEPXOBEHCTBO Npasun, co3aaBas AeMOoKpaTUieckuin Jedu-
LT 3a CYET pacLUMpeHmns CyaebHOro yCMOTPEHUs.

dunocodckast kputuka (b. Nentep, A. Mapmop) AONONHUTENBHO OTMEYAET 3MUCTEMONOMMYECKYO He-
ONpesenéHHOCTb NparMaTamMa M pasMbITOCTb KPUTEPKUS «MPAKTUYECKOA NONE3HOCTMY, YTO 3a4acTyto npe-
BpaLLaeT AaHHbIA Noaxon B MOCTAKTYM paLMOHanM3aumio UHTYUTUBHBIX CyaeOHbIX pelleHnini. Kpome Toro,
KPUTUKL KOPUAMYECKOro nparMaTaMa yKasblBaT Ha NOTEHUMANbHYK OMNacHOCTb CYOBLEKTUBHOCTU NPUHSATUS
peLleHunit. MparmaTieckuin Noaxon MOXET CyLLEeCTBEHHO 3aBWUCETb OT B3rMISL0B U MHTEPECOB TOrO, KTO Npu-
HAMAET peLLeHre, YTO MOXET NPUBECTM K BO3HUKHOBEHMIO KOPPYNLMN 1 HAPYLLEHUIO MPUHLMMOB 3aKOHHOCTH.

Vioesm nparmaTtuama nocBsTUN CBOW Hay4Hble paboTbl amepukaHckuin npasoses O. Xonmc. AsTop pabot
«ObLee npaBoy, «[1yTb NpaBa» NPUAEPKUBANCH OCHOBHOW MbICIW, YTO «KWU3Hb NPaBa He UMEET FOrUKK, OHa
nMeert onbIT» [2;29]. B ero BuaeHum, pa3suTie npasa 3aBKCKMO OT YCHOBUIA YENOBEYECKOro ObITHS: a) NoTpeb-
HOCTV JaHHOro nepuoaa; 6) npeobnagatoLmx NONUTUYECKUX MUPOBO33PEHNIA; B) OCO3HAHHbIX MW HEOCO3HAH-
HbIX BMEYEHUI W NpeapaccyakoB CyabK, KOTOpble OH pasgenisieT co CBOMMM Kormeramu. 310 Hanpsmyto BrnseT
Ha pa3paboTKy addeKTUBHbIX NpaBun ynpaerneHns obLecTBOM. Tem CaMbiM, YeNOBEK NO3HAET Npaso, koraa
0TKa3bIBaETCS OT CBOWX COOBpaXeHuit U MbICTen 0 MaTepuanbHbx npuoputeTax. Ocoboe OTHOLLEHWe Y uccne-
poBatens Obino K AeATeNnbHOCTU Cydel, KOTopble He JOMKHbI CNeno noanaBaThCs BAUSHUS OBLLECTBEHHOTO
MHEHWS 1 MEPKAHTUMBHOO MHTEpeCa, YTOBbI UCKMIOYUTL CO3AaHNe HECMPaBEAnMBbIX 3aKOHOB.

B ocHose chunocodumn P. [IBOpKMHA NEXUT U3yYeHWe npaBa HE Kak CTaTU4YHOrO Habopa npasui U He
abCcTpaKTHbIX MOpanbHbIX YCTAHOBOK, @ Kak AMHAMUYHO pasBuBatoLlerocs npouecca. Mpasoseq yTBepxaan,
YTO NpaBO HEBO3MOXHO OnMCaTb Kak NtoboN nanyecknin 0BbEKT — ero U3yvaroT UCXOL4S W3 KOHTEKCTa M
naen. OH KaTeropuyecku KpUTUKOBan NO3UTUBMCTCKOE MOHUMaHWE npasa, OCHOBY KOTOPOrO COCTaBMANO CO-
BOKYMHOCTb npeanucaHui cysepera. P.[IBOPKMH CTpeMUTCS nokasaTb, YTO CyAbsS UCXOOUT HE U3 NUYHBIX MO-
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panbHbIX YCTAHOBOK, @ 0bpallaeTcs k npeueaeHTam. ABTOpP AEMOHCTPUPYET, YTO MPUHLMMLI OPUEHTUPYIOTCS
Ha 3alnTy UHOMBMAYANbHBIX MPaB, a HE Ha JOCTWKEHWS KOMMEKTMBHbIX Lenei. Cyabu NpuHUMaKT BepHoe
peLleHmne, onMpasiCb Ha NPUHLMMbI, KOTOPbIE 3an0XeHbl B MPaBOBOW CUCTEME.

P. lMo3Hep TaKkke BbICTyNan 3a nparMaTn4eckyto KOHLENLMIO NMpaBa Kak UHCTPYMEHT AOCTKEHUS COLM-
anbHbIX Uenen. Mo ero MHeHno, cyaebHble peLleHns LOMKHbI (POPMUPOBATLECS C YHETOM MX MPAKTUYECKUX
NOCNeACTBUA 1 SKOHOMMYECKON LienecoobpasHocTh [3;56]. Takxe uccreposaTenb yuuTbiBan pesynbTaTue-
HOCTb MPaBOBOrO PEryriMpoBaHns, paccMaTpuBan Cya Kak pbIHOYHbIA MeXaHu3m, KOTopbld GanaHcupyeT nH-
TEPEeChl CTOPOH AN MaKCMMaribHOrO 0BLLeCTBEHHOro 6naroCoCTOSHNUS - 9KOHOMMYECKAs S1OTMKa BbICTynaeT
YHVBEpCasbHbIM UHCTPYMEHTOM AN 0B6bACHEHWS MPOLECCOoB NpaBonpuMeHeHus. He anennmpys K aT4eckum
MOHATUSIM U MOpanbHOM KUIoCcoduK, OH OPUEHTUPOBASICS HAa AMMUPUYECKME AaHHbIE 1 METOAbI.

[MparmaTnyecknii NOAXOA B HOPUCTIPYAEHUMU AenaeT akUEeHT Ha NpaKTUYecKyl 3Ha4YuMmoCTb, HE pac-
CMaTpuBas 3aKOHbI M NpaBuna Kak abCcTpakTHble U YHUBEpCasbHbIe KOHCTPYKUMKW. Pelenuyus nparmaTtu3ma B
MWUPOBON MpaKTUKE MPOSBASETCS B TOM, YTO MPaBO Yalle OPUEHTMPYETCS Ha peanbHOCTb coumasibHbIX Mo-
CNefCTBUI CyaebHbIX pelleHni. Takum 06pa3oM, MPMHLMMLI KOPUANYECKOTO NparMaTuamMa, Y4ET NpakTu4eckux
NOCNEeACTBUA M afanTauus Npaea K M3MEHSIIOLLENCS peasibHOCTH, NO3BOSSOT OPUCTaM JOCTUTATb HAMITYYLLNX
pesynbTaToB B KOHTEKCTE PELLEHUS COXHBIX 3aday.
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AHHoTaums: [JaHHas pa60Ta CTaBWUT LIENbIO MPOBECTU aHaNU3 ABYX KIO4EBbIX np06neM, paccmaTpuBakoLLmMx
BOMNPOChLI 0 AOMYCTUMOCTW UCMNOJIb30BAaHUA B COBPEMEHHOM YTOSIOBHOM MNpaBe KOHLEMNLUMU «0nacHOro coCcToq-
HUA NMNYHOCTUY, BOCXO,D,FIIJJ,E‘VI K COLI.VIOJ'IOI'VI‘-IGCKOVI LLKOJ1E 1 BOMPOChI 060CHOBaHHOCTY NepMaHEeHTHOro ycure-
HUA yI'OJ'IOBHOI7I penpeccun Ha COBPEMEHHOM 3Tane.

KntoyeBbie cnosa: YyrorioBHasa penpeccus, CBEpXKpuUMuUHanu3auua, yrornosHasa nperanunad, agMUHUCTpa-
TUBHa4A npetoamund, ornacHoe CoCToAHueE, YyrorioBHaa noanTuka.

MODERN DISCUSSIONS: A RETURN TO A DANGEROUS STATE OR INCREASED REPRESSION?
Lysokon Darya Yurievna
Scientific adviser: Ryabova Lilia Viktorovna

Abstract: This work aims to analyze two key issues that address the issues of the permissibility of using the
concept of "dangerous state of personality" in modern criminal law, dating back to the sociological school, and
the validity of the permanent intensification of criminal repression at the present stage.

Keywords: criminal repression, overcriminalization, criminal prejudice, administrative prejudice, dangerous
condition, criminal policy.

CoBpeMeHHbI 3Tan pa3BWTWS YroNOBHO-MPaBOBOM HaykM W 3aKOHOLATENbCTBa XapakTepusyeTcs
OCTPOW AMUCKYCCMEN OTHOCUTENBHO BEKTOPA YrOSIOBHOW MONUTUKN.

CornacHo AaHHbIM COBPEMEHHbIX Hay4HbIX paboT, KIYeBOn naeen, npoxoasilen Yepes BonbLUMHCTBO
AMCKYCCUA O Mepax YroflOBHOTO NMPUHYXAEHUS, BbICTYNaeT yTBEPXAEHNE 00 UX Y)KECTOYEHWUN, HeonpaBaaH-
HOM XapaKTepe W Ype3MepHOI KpUMUHanNuU3auum aesHuit. MogobHble KpUTUYECKUE CYXOEHUS CMEHWUN roc-
nogcteosasLLyto B 2000-e rofbl NPakTUKy XapakTepu3oBaTb AMHAMUKY 3TOMO UHCTUTYTA Yepes MOHATUS «nn-
Bepanusaumsy U «rymMaHu3aLmus» nNpaBoOBON MOMUTUKW. B LiEHTpe nonemuku okasanucb ABe K4eBble npo-
Brembl: BO-NepBbIX, BOMNPOC O LONYCTUMOCTW UCMONb30BaHNS B COBPEMEHHOM YrOIOBHOM NpaBe KOHLenLmuy
«OMACHOr0 COCTOSIHUS NMNYHOCTUY, BOCXOASLLEN K COLMOMOrMYECKON LLUKOME; BO-BTOPbIX, Npobnema o0bocHo-
BaAHHOCTM NEPMAHEHTHOrO YCUIEHWS YTONOBHOM penpeccuu.

Teopust ONacHOro COCTOSHNS NIMYHOCTU, pa3paboTaHHas NPeaCcTaBUTENSAMM COLMONOTMYEecKkon Lkonbl (O.
Iuct, A. MpuHe, 3. Geppu), npeanonarana BO3MOXHOCTb NPUMEHEHWS MEP YrONTOBHO-MPABOBOTO BO3AENCTBUS K
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nuuam, NpeacTaBnsoLMM NOTEHLMANbHY ONACHOCTb Ans 0BLLeCTBa, He3aBMUCYMO OT COBEPLLEHUS KOHKPETHO-
ro NpecTynneHns nMbo ¢ YY4ETOM WX MNYHOCTHBIX XapaKTEPUCTUK, BbIXOASALLMX 33 paMKu coaesHHoro. Kak noa-
yépkmaaet E.H0. AHTOHOBA, B nocneaHue rogsl HabmniogaeTes akTyBHOE 0BpalleHe POCCUIACKOro 3akoHogaTens
MPW KOHCTPYMPOBAHUM HOPM YTOSIOBHOIO 3aKOHa K JaHHON TEOPWM, YTO 3a4aCTYHO BbI3bIBAET HAPYLLEHWS NpaBus
3aKoHOZATENbHON TEXHUKM 1 MO-pasHOMY OLiEHMBAETCS B JOKTPUHE YrorosHoro npaea [1, ¢.360].

AHanus gencrtaytoLlero YronoBHoro kogekca PO no3sonsieT BbIsiBUTL LEMbIA Psg HOPM, B OCHOBE KO-
TOPbIX NPOCIEXMBAETCSA BAWSIHME KOHLIEMLMM OMACHOTO COCTOSHMSA. K Yuciy Takux 3akoHoZaTeNbHbIX peLle-
HWIA cnedyeT OTHECTU: YCTaHOBIIEHWE OTBETCTBEHHOCTY 3@ NOBTOPHOE HapyLUEHWe NpaBui JOPOXHOMO nuua-
MW, HaXOASLMMUCS B COCTOSIHUM OMbSHEHWS; KOHCTPYMPOBAHWE COCTABOB NMPECTYNNEHNA C agMUHUCTPaTHB-
HOW W YronoBHOW Mpetoguunet; a Takke GecnpelefeHTHOe YCTaHOBMEHUE OTBETCTBEHHOCTW 3a 3aHsATUE
BbICLLIEr0 MOMOXEHUs B MpecTynHon nepapxuu (ct. 210" YK PO).

PaclumpeHure coCTaBoB C afiMUHUCTPATUBHON Npetoauumen BbiHyXaaeT NocTaBuTb BOMPOC O Leneco-
06pa3HOCTV 1 HeobXoAMMOCTH UX BHELAPEHWS B YrOMOBHO-NPABOBYK TKaHb 3aKOHOA4ATENbCTBA, MOCKOSbKY
OHU NPOTUBOPEYAT HE TOMBKO NPUHLMNAM KpUMUHANM3aLMK, HO 1 NPUHLMNAM YrofioBHOMO npaea. Ewwé 6onee
nokasaTesibHbIM MPUMEPOM BO3BpaTa K Maee «onacHoro coctosiHusy asnsetcs cr. 210" YK PO, ycraHaenu-
BalOLLas OTBETCTBEHHOCTH 3a 3aHATUE BbICLIETO MOMOXEHWS B MPECTYNHOW uepapxun. B gaHHOM Hopme 0T-
BETCTBEHHOCTb YCTaHaBMMBAETCS (PAKTUYECKN HE 3@ KOHKPETHOE AEsHWE, a 3@ KPUMMHATbHBIA CTaTyC nnua,
€ro «OnacHoe cocTosHMey. 1pu 3TOM Ha 3aKOHOAATENBHOM YPOBHE HE PELLEH Lienbln psif BOMPOCOB, CBA3AH-
HbIX C NPaBOBbLIMM MOCNEACTBUAMM OTKa3a finLa OT KPUMUHAMBHOTO CTaTyca, a Takke OnpeferieHeM Kpute-
pVEB TaKOro NONOXEHMS.

C Opyroi CTOPOHbI, 3KCMEPTbI CYMTAIOT OnpaBLaHHbIM UCMOMb30BaHNE KOHLENLMM ONacHOro COCTOSHUS
FIMYHOCTU NPUMEHWUTENBHO K ABYM KaTeropusiM nnl; TeM, KTO COBEPLUMN 3anpeLléHHOe YromoBHbIM 3aKOHOM
[esH/e B HEBMEHSIEMOM COCTOSIHWW, 1 TEM, KTO HE AOCTUr BO3pacTa HacTynneHus OTBETCTBEHHOCTMW MO Yro-
NOBHOMY Kogekcy. [puHyauTenbHble Mepbl MEeAWLMHCKOro Xapakrtepa W BOCMUTATENbHOTO BO3LENCTBUS,
Ha3Ha4yaeMble TakuM N1LaM, Kak pa3 1 npu3BaHbl HEMTPanu3oBaTh WX OOLLECTBEHHYIO onacHocTb. Hepony-
CTMMO BO3MaraTb YrofnoBHYK0 OTBETCTBEHHOCTb UCKMKOYNTENBHO HA OCHOBAHWW OMacHOro COCTOSHUS CyObek-
Ta, €CNN OTCYTCTBYET CBA3b C KOHKPETHbIM OBLLECTBEHHO ONACHbIM AeSHUEM. YYET IMYHOCTHOM ONacHOCTH
[OMNYyCTUM NULLb NP ONpeseneHnn KOHKPETHON Mepbl YronoBHO-NPABOBOMO Xapaktepa U npu paspaboTke
NPOMNAKTUYECKUX MEPONPUATIN NO HEOMYLLEHWIO NPOTUBOMNPABHOIO NOBEAEHNS.

BTopbimM 6110KOM COBPEMEHHbIX Hay4HbIX AWUCKYCCUiA BbICTYNAET OLEHKa BEKTOPA YroNIOBHOW NONUTUKA B
uenom. Mpodeccop AWM. Papor B nybnukaummn « PenpeccusHbIn KpeH POCCUICKON YrONOBHOM MOAMTUKNY DUK-
CUPYET, YTO HbIHEWHeMy 3Tany pasBUTUS OTEYECTBEHHOrO YrOMOBHOMO MpaBa CBOWCTBEHEH BbIPAXEHHbIN
KPEH B CTOPOHY Y)XXECTOYEHUS PenpeccyBHbIX Hayan. BmecTto Toro ytobbl 6onee nonHo 3afeicTBoBaTh He-
OpUANYECKe HCTPYMEHTBI, 3aKoHOAATENb (hakTUYeCK CBOAUT NPOTUBOAENCTBIE NPECTYNHOCTU K HapalLl k-
BaHWIO YronoBHO-NPABOBOO NMPpUHYXAeHUS. A.N. Papor BblgenseT HECKObKO BEKTOPOB 3TOTO YKECTOUEHMS.
[NepBbilt BbIpaXaeTcs B YPE3MEPHON KpUMUHANM3ALMM OESHUN: OTEYECTBEHHbIA 3aKoHO4ATeNb UCXOQUT U3
owuboyHol npeanockinkk, ByaTo nobble counanbHo HexenaTtenbHble SBNEHUS NPeoaonUMbl NyTEM BBeae-
HWS YrOMOBHOW OTBETCTBEHHOCTU. MNMKOCTpaLmMern 3TOMy CIyXMT, MO MHEHWIO aBTOPa, KPUMMUHOIOTMYECKN
HeonpaBaHHOE BBEAEHWE OTBETCTBEHHOCTU 33 PO3HWYHYIO MPOAAXY ankorons HECOBEPLUEHHONETHUM (CT.
151" YK PO®), koTopasi He TONbKO He Aana No3vTUBHOIO pe3ynbTaTta, HO 1 cama no cebe cTpaaaeT cepbEsHbl-
MU fedhekTamu topuandeckon TexHuku [4, c. 330].

C.®. Muniokos, uccnegyst KpUMUHOMOTMYECKME NOCHEACTBUS Y)XECTOYEHNS YTONOBHON penpeccuu, fe-
NaeT BbIBOA O KPUMUHOMOMYECKON HEOBOCHOBAHHOCTW GOMBLUMHCTBA HOBEMLUMX MOMPABOK B YrOMOBHbIN 3a-
KOH. YYE€HbIN yKasblBaeT Ha Ha3peBLUy) HeOOXOAMMOCTb MOAEPHM3ALMM YrONIOBHOTO 3aKOHO4ATENbCTBA W
006513aTENbHOT0 NPOBEAEHMS KPUMUHOMOMMYECKON SKCNEepTU3bl, NPEALLeCTByoWen nobbiMm nameHeHnam YK
P® [3, c. 583]. B kauecTBe npumepa paccmatpusatotcs nonpasku 2022 roga 06 OTBETCTBEHHOCTU 3a npe-
CTYNMeHMs NPOTUB MOMOBON HEMPUKOCHOBEHHOCTU HECOBEPLUEHHONETHUX. ABTOP 0obpallaeT BHUMaHWe, 4To
HaKa3aHus 3a AaHHble JesHUS 3akoHogaTenNb ycTaHoBuN Boniee CypoBble, HEXEeNu 3a KBanMuUMpOBaHHbIe
BMAbl yOUIACTBA, W BbIPaXaeT COMHEHWSI B KDUMWUHOMOTMYECKO 060CHOBAHHOCTI MOZOBHOrO ycurneHns pe-
npeccuu, OOHOBPEMEHHO YKa3blBas Ha TEXHUKO-tOpUANYECKe AedekTbl HOBbIX HOPM.
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B TeopeTuyeckoit NockocTn auckyceus 06 ycuneHun penpeccum TeCHO cBsizaHa ¢ Bonee dyHaaMeH-
TanbHbIM COPOM O Mepe rymMaHu3mMa u Mepe penpeccMBHOCTM YrOfTIOBHOMO 3akoHa. Kak oTmevaeTtcs B nute-
paType, YronoBHbIN 3aKOH JOMKEH ObiTb KECTKMM, CTPaLUHbIM — 3Ty MO3WLMI0 OTCTamBanu NpeacTaBUTENM
aHTPOMOIIOrMYECKOro HanpasneHust. [poTMBONOMNOXHASA TOYKA 3PEHUS YTBEPXOAET, YTO YrONOBHbIA 3aKOH
AOSMKEH BbITb MSATKMM, M BOCXOAMUT K TEOPUM coumanbHon 3awwmtel ®. Mpammatuka u M. AHcens. CoBpemeH-
Hble CTOPOHHWKW WHTErpaTUBHOrO noaxoda, scred 3a M. AHcenem, 3aHMMatoT MPUMUPSIOLLYIO MO3MLMIO:
«CMbICN COBPEMEHHOTO Pa3BUTUS MO3UTUBHOWM CUCTEMbI YTOMOBHOTO NpaBa COCTOUT UMEHHO B O4HOBPEMEH-
HOM WCMOMb30BaHWUM BO3ME3OHON CaHKUMM U HEKapaTenbHOrO0 METOAA, UMEKLLEro, B KOHEYHOM CYETE, Mpe-
BEHTUBHYIO LieSTby.

Haunbonee rnybokuin aHanus cospemeHHomn cutyauumn npegnoxeH C.A. KopHeesbiM 1 FO.A. TonosacTo-
BOW, KOTOPbIE PacCMaTpUBalOT Pa3BUTUE YrONIOBHO-NPABOBON MbICAIW Yepes Npu3My AuaneKTu4eckux npotu-
Bopeuni. iccnegoBatenu BbIAENSOT ABE NPOTUBOMONOXHOCTU: TEOPUIO OBLLECTBEHHO OMACHOTO COCTOSHUS
AesHus (knaccuyeckas LUKoNa) U Teopuo 0BLEeCTBEHHO OMAacHOr0 COCTOSHUS JIMYHOCTM (coumonornyeckas
wkona). Mx B3ammogencTeme onpenensier MHBEPCUOHHbIE TEHAEHUMN Pa3BUTUS YrONIOBHOMO 3aKOHOAATENb-
ctea [3, ¢.40].

[nanektyeckne NpoOTMBOPEYNS, COrMACHO UTOram NPOBEAEHHOMO aHau3a, nexar B (hyHOAMEHTE LnK-
FIMYECKMX KAYECTBEHHBIX M3MEHEHWI, XapaKTepHbIX ANS JaHHOrO TUMa PasBUTMS YroNOBHO-NPaBOBOM MaTe-
pun. MogobHble MMEHEHUS BbIPAXaOTCS B KOPPEKLMN (CHUXKEHUM UMW MOBBILLEHUM) YPOBHS 0BLLECTBEHHOM
onacHOCTU NBOo B NpU3HaHUKM hakTa e€ yTpartbl.
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[IPOMNMEPBI: YT0N1I0BHAA OTBETCTBEHHOCTD W
N3MEHEHWA B 3SAKOHOATENBCTBE

BEBEP KPUCTUHA AJIEKCAH[IPOBHA

CTYOEHT
CunbYNK «Cubupckuin yHuBEpCUTET NOTPEBUTENBCKOM KoonepaLmumy

HayuHb1ii pykosodumens: Kokoynun Bnaducnae NeHHadbesuy

npogbeccop kaghedpbl meopuu U ucmopuu 20cydapcmea U npaga opuduyeckozo
akynomema CubYTIK, dokmop ucmopuyeckux Hayk, doueHm,

CubYTIK «Cubupckull yHugepcumem nompebumesnbcKol Koonepayuu»

AHHOTaUuMA: cTaTbsi MOCBSILEHA UCCMENOBaHNI0 HOBOTO YromnoBHO-NPaBOBOro (heHoMeHa - aponnepcTsa. B
HEeil aHanMaupyTCS MPaBOBbIE BOMPOCHI, CBA3AHHbIE C KBanUduKaLueid eicTeui «gponneposy. Vccneay-
I0TCS! MPUMEPbI KPYMHBIX CXEM MOLLEHHWYECTBA. PaccMaTpuBatoTcsl rpynnbl APONNEepoB, UX yyacTie B NpoT -
BOMPaBHbIX AE/CTBUSX M YrONoBHO — MpaBoBasi OTBETCTBEHHOCTb 3a y4acTue B MaxuHaLusX. [MaBHble Mo-
NpaBKi B 3aKOHOAATENLCTBE, KACAlOLLMECS YrOMOBHOTO Haka3aHWs ANs Aponnepos. B 3aknioueHun aenaetcs
BbIBOZL O TOM, Kakue NpodunakT4ecKie MEPOMPUSTIAS HyXHO MPOBOANTL [N CHYKEHIS! KUBEPMPECTYNIEHMIA.
KnioueBble cnoBa: gponnepbl, KMGEPNPecTynneHne, y4acTHIKM MPECTYMHbIX CXEM, MOCOBHNYECTBO, MOLLEH-
HUYECTBO.

DROPPERS: CRIMINAL LIABILITY AND CHANGES IN LEGISLATION
Veber Kristina Alexandrovna
Scientific adviser: Kokoulin Vladislav Gennadievich

Abstract: This article explores a new criminal phenomenon: droppering. It analyzes legal issues related to the
classification of dropper actions. Large-scale fraud schemes are examined. Dropper groups, their involvement
in illegal activities, and criminal liability for participation in these schemes are considered. Sweden's leading
legislative bodies impose criminal sanctions against droppers. The article concludes by citing the need for pre-
ventative measures to reduce cybercrime.

Keywords: droppers, cybercrime, participants in criminal schemes, aiding and abetting, fraud.

B nocnegtve rogbl B P® oTMevaeTcs peskuii pocT ymncna (PUHAHCOBbLIX MPECTYNNEHN, CBA3AHHbIX C
UCMONb30BaHWEM Tak HasblBaeMblx "aponnepos”. Aponnep (aHrn. drop — «bpocaTtby, «cbpackiBaTby) — 310
NOACTaBHOE NULO, NPefoCTaBnsioLLee CBO HaHKOBCKYHO KapTy, CHET UMM 3NEKTPOHHBINA KOLLENeK Ans nepe-
BOAA CPELCTB NPECTYMHOrO MPOUCXOXAEHUS 3a BO3HArpaxzgeHue Wnn no Apyrum npuynHam. Cxema LUMPOKO
NCMONb3YeTCH OpraHN30BaHHbIMU NPECTYMHBIMW FPYNNUPOBKaMK ANs nepesoda 1 neranusauu aexer, nony-
YEHHbIX B pesynbTaTe MOLIEHHMYEeCTBa, KNOEPNPECTYNNEeHNA N OpYrMX HE3AKOHHbLIX AenCTBuiA. YacTo apon-
nepbl NO3NLMOHUPYIOT Cebs Kak «TEXHUYEeCKWe MOCPEedHUKUY, YTBEpXaas, YTO He 3HAT O KPUMWUHANBHOM
NPOMCXOXAEHWN AeHer. Ho C TOYKM 3peHus 3akoHa 3TO He 0CBOOOXAAEeT MX OT OTBETCTBEHHOCTU. Ocobyro
06eCnoKOeHHOCTb BbI3bIBAET TO, YTO B APONMEPCKUX CXeMaX y4acTBYHOT HECOBEPLUEHHONETHUE. MPECTYNHMKK
npuBnekarT ux, obeLlas nerkuit n GbiCcTpbIn 3apaboTok. MogpocTku, He nogo3peBatoLme 060 BCEX puanye-
CKUX M JKM3HEHHBIX NOCNEACTBMSAX, CTAHOBATCA 3BEHOM NPECTYNHON LIENOYKM, CTaBs NOA Yrpo3y COBCTBEHHOE
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Bynywiee, a Takke ycrnoxHsas 6opbly ¢ MHAHCOBLIMKM MPECTynneHusMn B CTpaHe. 1o npeasapuTenbHbIM
AaHHbIM, YeTbIpe M3 NATW aKKayHTOB, EXEeAHEBHO NepefaBaeMblX B KONM-LEHTPbI ANS MOLIEHHUYECKMX CXEM,
3aperncTpupoBaHbl Ha MSi HECOBEPLUEHHOMETHUX. B HacToswee Bpemsi B VIHTEpHETE pa3MeLLeHbl ThICaYM
06bABNEHNI 0 NOKYMKe YyxmMX BaHKOBCKWX kapT. Kak npasusio, nokynatenu rotosbl 3annartutb ot 5000 go 70
000 pybnen 3a kapTy, B 3aBUCUMOCTM OT BaHka. ECTb Takke 06bsBIEHNS, B KOTOPbIX NpegnaraeTcs 3anna-
TuTb 150 000 pybren aBaHCcOM B 0OMEH Ha perucTpauuio HECKONMbKUX KapT W nepegavy WX TpeTbemy nuuy.
KTo atum 3aHumaetca? [pecTynHble rpynnupoBKA akTUBHO BepOYIOT MOSOAEXb Yepe3 counanbHble CeTw,
MeCCEHKEPbI U 3aKpbITble YaThl, 0bellas ObICTpbIN U nerkuin 3apaboTok 3a NPOCTbie AENCTBUS NO BbINYCKY
BaHKOBCKMX KapT UNW nepeaaye PeKBU3UTOB TPETHUM NiWLAM, 3@ CHATUE WUNK NepeBoA AeHer. B ce3oH caauu
Ol3 n E3 wwKonbHMKaM Takke 4acTo NpeanaraloT roToBble OTBETbI, AN MOMyYEHUs JOCTYNa K KOTOPbIM
Hago Has3eaTb koA 13 SMS unu 3aperncTpupoBaTbCs Ha OnNpefesieHHOM pecypce. Takke 3M0yMbILLNEHHUKN
NCNONb3YKT MaHUMYNALMK Yepes3 Apy3ei UK 3HakoMbIX. Yalle BCero OHM UrpatoT Ha amoumsx, npeanaras
(DMHAHCOBYO MOMOLLb B TPYAHbIX CUTYaLusX, 4ToBbl co3aaTh ¥ pebeHKka 3aBUCMMOCTb W MAMKO3WK0 NeranbHo-
CTW TaKoro 3apabotka. MogobHble MeTOAb! HaCkILLEHbI 0DELLaHNAMW HaZeXHOro JoXo4a 3a npocToe nocped-
HWYECTBO, YTO 3aTAMMBaeT MOMOAEXb B OMaCHble CXEMbI, MAacKUPYeT peasibHy ONacHOCTb MPECTYNEHNS 1
NOCNeACTBUNA AN y4ACTHUKOB.

Tabnuuai

MpegnoxeHune paboTbl. BaM NpuxoauT BbinonHeHue 3agay. Bbl HaUMHaeTe UCTIONHATD
NpUBNeKaTenbHoe NpeanoXeHue o "Nerkoi nopyyeHHble 3a4aHus, 1aXe He Nogo3peBas,
paboTe" ¢ XopoLlIei onnaToi U MUHUMYMOM YTO OHU MOTYT BbITh HE3AKOHHbLIMU.

Mocnegcteusa. Co BpeMEHEM Bbl MOXeETe
0CO3HaTb, YTO BOBJIe4YeHbl B yroJloBHYHO
Cxemy, Belb BO3HUKAKT I'IpO6ﬂeMbI C
HaHKaMu UM 3aKOHOM.

Mony4eHne MHCTPYKUMIA. Bbl nonydaeTe
yKasaHus: OTKPbITb CYET, MPUHATb NOCLUIKK UK
nepeBecTH AeHbri. Bce 3T0 MOXET 6bITb Mof
BMAOM "MPOCTbIX MOPYYEHUR".

[ponnepbl AeNATCA Ha TPWU OCHOBHbIE TPYNMbI, 3@ KOTOPbIMU 3aKpensieHbl OCHOBHbIE AENCTBUS, KOTO-
Pbl€ OHU JOMKHbI BbIMOMHATD:

MepBas kaTeropusa — 310 «06HaNBLUWUKU», KOTOPbIE MOMyYaKT CPEACTBA OT MOLUEHHUKOB C MOMOLLbHO
NOAKOHTPONLHON HAHKOBCKOM KapTbl 1 CHAMAIOT MX HanmU4HbIMK Yepe3 GaHkomaTbl. Takvue AeicTBuS Hanpae-
INeHbl Ha COKPbITUE UCTOYHMKA CPEACTB M UX MHTErpaLmo B NeranbHbli UHAHCOBLIN 060pOT,

Bropas kateropusi — «3anueujuKu», KOTOPble NPUHUMAIOT HaNWYHble Y APYruX ApPONNepoB M 3a4mnc-
NS0T WX Ha CBOW CYeTa AN NOCNEAYHLLNX NepeBoaoB No Lenoyke. VX ponb 3akmnioyaeTcs B CO3AaHUN MHO-
rOypOBHEBOW CUCTEMbI NEPEMELLEHINS CPEACTB. JTO 3aTPYAHAET OTCNEXMBAHWE NPOUCXOXOEHNS UCTOYHMKOB.

Tpetba kateropus — «mpaH3umuukuy. OHU NOMNyYaloT LeHeXHble CPEACTBA Ha CBOM CYeTa U nepe-
BOAAT UX MO YKa3aHW0 OpraH13aTopoB CXEMbI AJ151 3aBEPLUEHUS LMKNa.
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[encTens AponnepoB pernameHTUpyeTcs HEeCKONMbKMMW CTaTbsiMW YTOMOBHOTO kogekca Poccuickon
denepauyu, OCHOBHBIMM U3 HUX SBNSOTCS:

Cratbs 174.1 YronosHoro kogekca Poccuitckoin ®efepauumn - neranusaumst (OTMbIBaHUE) AEHEXHbBIX
CPEeACTB, NPUOBPETEHHbIX NPECTYNHbIM NyTeEM. [lponnep CTaHOBUTCS COyYaCTHWUKOM, obecneunsas «oumLLe-
HWe» [eHer Yepes Lienoyky nepeBofos.

Cratbs 187 YK P® — usrotoBneHue, npuobpeTeHne, XxpaHeHne, TPaHCMOPTMPOBKa B LIENSIX UCMOMb30-
BaHUs unn cObiTa, @ paBHO CObIT MOAAENbHBIX NNATEXHbLIX KApT, PACNOPSHKEHU O NEPEBOAE AEHEXHbIX
CPEeACTB, LOKYMEHTOB MMM CPEACTB ONMathl, a Takke 3MEKTPOHHbIX CPEACTB, 3MEKTPOHHbIX HOCUTENEN WH-
hopmauun, TEXHUYECKMX YCTPOMCTB, KOMMbIOTEPHBIX MPOrpamMM, MpeaHasHaveHHbIX Ans HernpaBOMEPHOro
OCYLUECTBINEHNS MPUEMa, Bblgaun, NepeBofa AEHEXHbIX CPEACTB.

Cratbs 159 YK P® — molueHHMYecTBO. ECnn gponnep 0CO3HAHHO y4aCTBYET B XULLEHWM CPEACTB Y
rpaxgaH unu opraHusaLmn.

[ns Toro 4ToBbl YXXECTOUUTL YTrONOBHYK OTBETCTBEHHOCTL B ®efepanbHblit 3akoH N2 176 oT 24 unioHs
2025 roga — bbIny BHeCeHbI M3MeHeHusi B cTaTbio 187 YronosHoro kogekca Poccuickoin ®eaepauym 06 oT-
BETCTBEHHOCTM KIIMEHTOB ONEPATOPOB AEHEXHbIX NMEPEBOAOB W TPETbUX ML, 32 HE3aKOHHOE WCMONb30BaHWE
ANEKTPOHHbIX MnaTexHbiX cpeacTs. K HUM 0THOCATCS 6aHKOBCKME KapTbl U NEKTPOHHbIE KoLenbku. KnneHTy
rPO3UT HaKa3aHWe He TOSbKO 3a Nepeaady Unu NpefocTaBneHne JOCTyna K TakoMy CpeacTBy nnatexa apy-
roMy nnLy € Lenbto OCYLLECTBIEHUS HE3aKOHHbIX OnepaLyi, HO U 3a NPOBEAEHME TakuX onepaLui no ykasa-
HWKO APYroro nuua Wnn B MHTEpecax Takoro nnua (Mpu OTCYTCTBMM NPU3HAKOB MPECTYNEHUs B HE3aKOHHOM
BaHKOBCKOM AeATenbHoOCTH). TpeTbi nuua 6yayT HakasbiBaTb 3@ NOMyYeHWe UNK nepeaady NnaTexHbIX cye-
TOB W/Unu JOCTYN K HUM [N51 HE3aKOHHbIX TPaH3aKLWA UK NOCNeayHoLLMX nepeBoaoB. Bo Bcex aTux cnyyasx
00si3aTenbHbIM YCNIOBUEM SIBMSETCSA KOPbICTHAs 3alHTEPEeCOBaHHOCTb. Tenepb camoro hakta nepeaadyn Ba-
LUMX NNAaTeXHbIX JOKYMEHTOB JOCTATO4HO, YTOOLI NPUBNEYb BaC K OTBETCTBEHHOCTU, AaXe ecrv INLO He Bbl-
110 0cBeoMneHo 060 BCex feTansx cxembl. HakasaHue 3a nofobHble OENCTBUS MOXET BKMOYaThb KPYMHbIE
WwTpadbl, 0bsizaTenbHble paboTbl U NULEHWe ¢BoBOAb! HA CPOK A0 7 NET, eCNK PeYb MAET O KPYMHbIX CyMMaX
WK opraHu3oBaHHoi rpynne. B 6opbbe ¢ MaccoBbIM POpMUPOBAHMEM OPON-CeTei, 3aKOHOAATENLCTBOM Te-
nepb No3BONEHO 3PeKTMBHOE BMNOKMpPOBaHWE cyeTa NWL, 3anoLO3PEHHbIX B MAcCOBOM NpeLoCTaBieHnu
CBOWX [aHHbIX AN1s TpaHauta cpeacts. Cyabl KBanUUUMPYIOT pOnnepoB Kak MOCOBHWKOB UMW COMCMONH M-
Tenen B 3aBMCUMOCTY OT CTENEHN UX OCBEAOMIIEHHOCTU U Y4acTHs B CXeMe.

Bonee AByx MMNNWMOHOB YernoBek B Poccumn Tak MnM WHaye 3aenCTBOBaHbI B CXxeMax AponnepcTsa,
npu atom 30% OT BCEro yncna — 3To Noau, KOTopble npuexanu u3 cocegHnx ctpaH. 06 atom 3assun TACC
nepBbiii 3amnpes komuteta FocayMbl No 6€30MacHOCTU M NPOTMBOLENCTBMIO Koppynuun AHapen Jlyrosoit.
[lenyTat cuuTaeT cuTyaumio «katacTpouyeckony

C wions npownoro roaa no 1 despans atoro roga 6bino Bo3byxaeHo 832 yronosHbIx aena, 174 gpon-
nep, n 69 opraHu3aTopoB -ApPONMOBOAOB BbINK NPUBMEYEHbI K YrONIOBHOM 0TBETCTBEHHOCTU. Cyabl BCe Yalle
BbIHOCAT 0BBMHUTESbHBIE NPUrOBOPbI B OTHOLUEHUW APONNEPOB. TUNUYHBIN CLEHapWIA: rpaxaaHuH ohopMns-
eT Ha cebst Heckonbko BaHKOBCKMX KapT no npocbbe 3HaKOMbIX UK 3a HeGonbLIOe Bo3HarpaxaeHve. B gano-
HeMleM No 3TUM KapTam MPOXOLAT MOXMLLEHHble CpeacTBa. B xoge paccnenoBaHus Brafenblbl KapT He
CMOITW JOKa3aTb CBOK HEBMHOBHOCTb M BbInv NPU3HAHbBI COYYACTHUKAMM.

B 2026 roga co3aaHbl M HanpaBneHHbl Ha BHEAPEHUE KOMMMEKCHbIe pelleHns ans 6opbbel ¢ knbep-
npectynHocTbto. C mapTa 2026 roga Gbina 3anyleHa rocygapcTBeHHast nHgopmauuonHas cuctema (MAC)
«AHTU(pOAY. JTO eamnHas 6asa, kyga ByayT cnmBaTbCA AaHHbIE O NOLO3PUTENbHBIX onepaumsx. Ecnn gak-
Hble 0 nony4yartene nnatexa OygyT B aTon 6a3e, GaHk No 3akoHy 06s13aH 0TKa3aTb B NPOBEAEHWN OnepaLnn,
[aXe eCnn CaM KIWEeHT HacTauBaeT Ha nepeBode. Takke roToBUTCA NoyvBa AN 3amycka CUCTEMbI «AHTU-
ApON», KOTOpas CTaHeT eAuHbIM peecTpom aponnepos. [ns ee pabotbl LIb nnaHupyeT 06s3atb 6aHku npuss-
3aTb BCe cyeTa puandeckux nuy K ux MHH, 4to no3sonuT ogHO3HAYHO UOEHTUMLMPOBATL YeroBeka 3a Jto-
BbIM cyeToM 1 6nokMpoBaTh AOCTYN K (PUHAHCOBBLIM ycnyram no Bceit 6aHkoBCkon cucteme. MapannensHo ¢
9TWUM pacLUMPSETCS CMIMCOK MPU3HAKOB MOLLEHHWUYECKIX OnepaLuil, KoTopble 6aHkn 06s3aHbl OTCNexXMBaTh.

B 3akntoueHnmn CTaTbn Xouy OTMETUTb, YTO yYacTe B APONMepckux cxemax, gaxe 6e3 3moro ymbicna,
MOXET UMETb TshKenble opuanyeckne nocneacTsns. «[ponnepbl» He NPOCTO TEXHUYECKME MCMOMHUTENM, a
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NOMHOLIEHHbIE 3BEHBA B LIENOYKE (bMHaHCOBbIX I'IpeCTyI'IJ'IeHI/IM. 3akoHopatenscTBo PO cTaHoBUTCA BCE Bonee
XECTKMM MO OTHOLLEHMIO K HUM, a Cy,EIGGHaH NpaKkThka noareepxgaet Hen30exHOCTb HakasaHus. «Jlerkux ae-
Her He OblBaeT-3a BCe npuxoanTbCA NNaTUTb» OcBegoMnEHHOCTb rpaXgaH O MNpPaBOBbIX MOCNEACTBUAX —
rNaBHbI WHCTPYMEHT I'IpOCbVIJ'laKTI/IKI/I Noao6HbIX I'IpeCTyI'IJ'IeHVII7I. HY)KHO ObITb BHAMATENbHbLIM, HE [OBEPAT
COMHUTESTbHBLIM NMPeanoXxeHnam 1 Bcerga npoBepsATb I/IH(*)OpMaU,VI}O. TONMbKO TakK MOXHO 3alUTUTb cebs o1
MOLLEHHNKOB WU COXPaHUTb CBOO 6e3onacHoCTb.
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POJIb ®MHAHCOBOI0 YIPABNAIOLLIET 0 B
YCTAHOB/TEHNN BANIAHCA NHTEPECOB
[0/KHWKA N KPEAWUTOPOB

KAPbAHOBA TATbiHA BANIEPbEBHA

MarucTpaHT
[lanbHeBOCTOYHbIN MHCTUTYT (punuan)

«Bcepoccumnckui rocyapCTBeHHbIN YHUBEPCUTET 0CTULNN
(PMA MuHiocta Pocciu)» B 1. Xabaposcke

AHHoTauums: B cTatbe paccmaTpuBaeTCs NpaBoBON CTATYC M (DyHKLUMOHAMbHAS POrb (PUHAHCOBOTO ynpaBns-
IOLLLEro KaK LIiEHTPamnbHOro 38eHa B Aene 0 HEeCOCTOSTENbHOCTM (6aHKPOTCTBE) rpaxaaH. AHann3MpyloTCs Me-
XaHU3Mbl, C MOMOLLBK KOTOPbIX yNpaBnstoLmuii obecneynBaeT paBHOBECHE MEXAY NpaBami KPeauTopoB Ha
copa3MepHoe yaoBneTBopeHne TpeboBaHW K JOIPKHUKY M NMPaBOM LOSMKHMKA Ha COXPaHEHWEe AOCTONHOro
YPOBHS XXU3HW 1 «OOCTOWHBIN CTApT» NOCMe 3aBepLUeHNs NpoLeaypbl 6aHKpoTCTBa.

KntoyeBble cnoBa: (prHaHCOBbLIN ynpaBnstowuii, HaHKPOTCTBO rpaxaaH, 6anaHc WHTEpPEecoB, KOHKypCHas
Macca, JOMKHVIK, KpeanuTop, LOBPOCOBECTHOCTb, UMYLLECTBEHHbIN MHTEPEC.

THE ROLE OF THE FINANCIAL MANAGER IN BALANCING THE INTERESTS OF THE DEBTOR AND
CREDITORS
Kiryanova Tatiana Valeryevna

Abstract: The article examines the legal status and functional role of the financial manager as the central link
in the case of insolvency (bankruptcy) of citizens. The author analyzes the mechanisms by which the manager
ensures a balance between the creditors' rights to a proportionate satisfaction of claims against the debtor and
the debtor's right to maintain a decent standard of living and a "decent start" after the bankruptcy procedure is
completed.

Keywords: financial manager, bankruptcy of citizens, balance of interests, bankruptcy estate, debtor, creditor,
good faith, property interest.

Mpouenypbl BaHKPOTCTBA rpaXhaHWHa BbICTYNAOT BaXHbLIM MHCTPYMEHTOM YperynimpoBaHus UMyLle-
CTBEHHbIX CMOPOB MEXAY AOMMKHUKOM M KPeaUTOPOM. B yCrioBUsIX COBPEMEHHOM SKOHOMUYECKON HeCTabunb-
HOCTU M pOCTa YuCra HennaTexecnoCoBHbIX rpaxhaH, ponb CreuuanuaMpoBaHHbIX YY4aCTHUKOB npoLecca
CTaHOBUTCA BCe Bonee 3HaunMmon. OUHAHCOBbLIN YNPaBNSIOWMA UIPaeT KMYeBY0 ponb B obecneyeHnn ba-
naHca uHTepecoB 0benx CTOPOH, CnocoBCTBYS CrpaBeanMBOMYy 1 3pEKTMBHOMY paspeLleHuto cropa. Ero
LENCTBUSA BNUSIOT He TOMbKO Ha MOPSAOK YAOBNETBOPEHUS TpeboBaHW KpeauTopoB, HO U Ha COXPaHEHWe
npaB 1 BO3MOXHOCTEN LOIMKHMKA BOCCTAHOBUTL PUHAHCOBYK) CTabMNBHOCTL. IMEHHO (hMHAHCOBbLIN ynpaB-
NAOLWMA BbICTYNaeT NOCPESHWUKOM, 3adava KOTOpOro — rpamoTHOE ynpaBneHue UMYLIECTBOM AOIKHMKA C
yyeTom TpeboBaHuil 3aKoHOAATENBCTBA, a Takke obecrneyeHre NPo3pavHOCTH U 3aKOHHOCTH npoueayp 6aHk-
poTCTBA.

Takum 06pa3om, Tema ponu (UHAHCOBOTO YNPaBASIOLLErO ABMSETCA aKTyaNnbHOW B KOHTEKCTE COBEp-
LUEHCTBOBAHWS MEXaHU3Ma 3aLLWThbl MMYLLECTBEHHbIX MPaB Y4aCTHUKOB NpoLeayp 6aHKpOTCTBa W NOBbILIEHNS
9(h(PEKTUBHOCTN (PYHKLIMOHUPOBAHMS MHCTUTYTa HAHKPOTCTBA rpaXaaH.
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CornacHo ctatbe 2 ®eaepanbHoro 3akoHa ot 26.10.2002 Ne 127-03 «O HecocTosTensHOCT (6aHk-
potcTBe)» (nanee — 3akoH 0 BaHKPOTCTBE) (HMHAHCOBLIN YNPABMAOLMIA — 3TO apOUTPaKHbIN YNPaBASIOLLWA,
YTBEPKAEHHbI apOUTpaXHbIM Cya0M N5 y4acTus B fene o 6aHKpoTCTBe rpaxaaHunHa [1].

®UHAHCOBLIN YNPaBASIOLNA — 3TO HE3aBUCUMbIA CYOLEKT NPOdeCcCHoHanbHOM 3KOHOMUYECKON aes-
TENBHOCTY, COMPOBOXAALLMA NMPOLEeaYPbl HECOCTOATENBLHOCTH (6aHKPOTCTBA) (HM3MYECKOrO Nuua.

Cratbsd 213.9 3akoHa 0 6aHKpOTCTBe yKa3blBaeT Ha 0653aTeNIbHOCTb Y4acTus (OMHAHCOBOTO YrpaBns-
toLLero B ferne o 6aHKpoTCTBE rpaxaaHuHa.

®WHAHCOBLIN YNPaBNSIOLWMUIA ABNSETCA KITOYEBOM PUrypor B npoueaype baHKpoTCTBa, NOCKOMbKY ero
MOMHOMOYMS BbICTYNAIOT KaK MHCTPYMEHT BanaHca UMyLLECTBEHHBIX MHTEPECOB ABYX NPOTUBOBOPCTBYHOLLMX
CTOPOH, AOMKHWKA U KpeauTopa. Ero ctaTyc xapaktepusyeTcs «NpodecCoHanbHON HENTPabHOCThIOY.

[Mpu npoBegeHUn npoueayp, NPUMeHsIEMbIX B Aene 0 6aHKpPOTCTBe, apbuTpaxHbI ynpasnsoLwmin 0bs-
3aH AencTBoBaTb AOBPOCOBECTHO M pasyMHO B MHTEpecax AOIKHUKA, kpeautopos (cTaths 20.3 3akoHa o
BaHkpoTCTBE).

Cratbeit 213.9 3akoHa 0 BaHKPOTCTBE ONpedenieH nepevyeHb OCHOBHbIX MOMHOMOYMIA (PMHAHCOBOMO
YNPaBASOLLEro, KOTOPbIE OH JOIMKEH OCYLLECTBASATL B MHTEPECAX U JOSKHIUKA U KpeauTopa.

AHanuanpys nepeuncnerHbIn B ctatbe 213.9 3akoHa 0 BaHKpOTCTBE NepeyeHb npas 1 06s3aHHON Gu-
HAHCOBOrO YNPaBMSOLEro MOXHO MPUITU K BbIBOZY, YTO OHW AENATCS Ha [4BE NPOTUBOMOMOXHO HanpaBeH-
Hbl€ rPynMbl.

Tak, (hMHaHCOBbIV YNPaBRALMA AN AOMKHUKA-TpaXaaHUHa BbICTYNaeT rapaHToM CObnaeHus ero
3aKOHHbIX MpaB U UHTEPECOB, AN KPeAUTOPOB — NPO3PAYHOCTM U CrpaBEANMBOCTM NPOLEAYpPbI, @ TaKKe MakK-
CMMarnbHO BO3MOXHOTO YAOBINETBOPEHNS UX TpeBOBaHNN.

Peanuays cBOM MOMHOMOYMS (PUHAHCOBBIN YNPABNSIOLWMIA, 4EACTBYET B MHTEpecax AOMKHMKA, cobnto-
[ast ero KOHCTUTYLIMOHHbIE NpaBa, BKMKYas NpaBo Ha LOCTOMHYIO XW3Hb 1 JOCTOMHCTBO JIMYHOCTW. 3TO NP O-
SBNSETCS B MHULMMPOBAHUM Yepe3 apbuTpaxHblid CyA UCKITOYEHNS U3 KOHKYPCHOWN MacChl HENMKBUAHOIO Uiu
He noAnexallero peanusauum UMyLLecTBa, obecrneynBas ero COXpPaHHOCTb. [OMUMO 3TOrO, YNpaBnsoLLWi
CaMOCTOSATENbHO UCKMIOYaeT AeHEXHbIe CpeacTBa HeOOXOAUMbIE N1 HOPMAIbHOO CyLLECTBOBAHWS LOX-
HUKa-TpaXXaaHuHa ¥ L, HaXo4ALMXCA Ha ero mxauseHun. Kpome Toro, (ovHaHCOBbI YNpaBnsoLLMI Brpase
3asBNATb BO3PAXEHWS OTHOCUTENBHO TPpeboBaHUi KPeAMTOPOB, NPEeA0TBPALLas HEOBOCHOBAHHOE BKIHOYEHNE
(DUKTUBHBIX LONTOBbIX 0053aTENLCTB B peecTp TpeboBaHuil KpeaUTOPOB JOMKHMKA.

Cobntogas MMYLLECTBEHHbIN MHTEPEC KPeaMTOPOB, (PUHAHCOBbLIA YNPaBMSIOWMA YNOMHOMOYEH Ha
(hopMMpPOBaHUE KOHKYPCHOW Macchl, YTO MoapasyMeBaeT, B TOM YWCMEe BbISBIEHWE NWUKBUOHLIX aKTWUBOB
LOMKHUKA, NOANeXalux peanusauny ans norawleHns TpebosaHWi KpeauTopos, OCnapuBaHue NoLO3pUTeN b-
HbIX CAEMNOK, 3aKMOYEHHbIX rpaxaaHWHOM B npeansepui BaHkpoTcTBa. Takke (MHAHCOBLIN YNPaBASOLLMA
OCYLLECTBNSAET KOHTPOMb HaL AEHEXHbIMU CPEACTBAMU AOMKHUKA, YTO MPOSBISETCS B MULLEHUM Npasa no-
CnefHero pacnopsxatbCs CBOUM BHOIKETOM, NpedoTBpallas 3noynotpebneHne 3akoHHOW peabunutaumen
Npu 0CBOBOXAEHUM OT HEMOCKIbHbIX AOMIOB.

Pestomnpyst M3noxeHHoe, UHAHCOBLIN YNpaBnsiowmii B npoueaype BaHkpoTCTBa rpaxiaH sBnseTcs
LieHTpanbHon curypoit, obecneunsaroLLeit ee apGeKTUBHOCTb, MPO3PAYHOCTb W CNPaBEANNBOCTb.

Mexgy Tem, (PMHAHCOBLIN yNpaBnsoOWMA NPU NPOBEAEHUM npoLedyp GaHKpOTCTBaA CTankuBaeTcs C
PSAOM PUCKOB, KOTOPbIE MOTYT CYLLECTBEHHO NOBMWSATL HA €ro NPoECCHOHaNbHYIO AeATENbHOCTb U (UHAH-
COBOE MOSIOXKEHME.

3akoHOLaTenbCTBO HafenseT KpeauTopoB W OOIDKHWMKA MpaBoM obxanosaTtb B apbUTpaxHOM Cyae
pencTeus (Ge3gencTare) apbuTpakHOro yNpaBnstoLLEero, CriM OHWN XapaKTepu3yTcs HE0H0CHOBAHHOM Npo-
LieccyarnbHOM NacCUBHOCTbIO NMG0 YPE3MEPHOCTHIO M HEeLLenecoobpasHOCTbI0 NPUHUMAEMBIX Mep.

AHanu3 npaBoNPUMEHUTENBHON NPAKTUKM NOKa3bIBAET, YTO 3a4acTyr Xanobbl KOHKYPCHbIX KpeauTo-
POB CBAA3aHb! C YKMOHEHWEM (HMHAHCOBOIO YNpaBnAOLLEro OT OcCnapUBaHus CAENOK LOIKHUKA.

Cyabl, npu3HaBas xanobbl 060CHOBaHHLIMM, PyKOBOACTBYSCH nonoxeHuamu ctaten 20.3, 20.4, 213.9,
213.32 3akoHa 0 BaHKpPOTCTBE, UCXOANAT M3 MACCUBHOTO NOBEAEHMS (OMHAHCOBOTO YNPaBNSIOLLEr0, KOTOPbIN,
AENCTBYS pasymMHO 1 [OO6POCOBECTHO, 00513aH CBOEBPEMEHHO WHMLMMPOBATh CyaebHble pasbupatenscTea
AN 3aLMTbl UHTEPECOB AOIMKHIKA U KPeanTopos [2].
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B paccmaTtprBaeMoM criyyae, cyabl CCbINAKTCA Ha TO, YTO AeATENbHOCTb (DMHAHCOBOrO YNpaBnstLL e-
ro, 4OMKkHa ObITb HanpaBneHa, Npexge BCEro, Ha MpUHATUE Mep NO POPMMPOBAHMIO KOHKYPCHOM Macchl
LOMKHUKA, 3a CYET KoTopoit ByayT yaoBneTBOpeHbl TpeboBaHms kpeamTopos [3].

besgeiicTBMe (HMHAHCOBOrO YNPaBAIOLLEro, MPOSBSAIOLEECS B HeocnapyvBaHWW NOAO3PUTENbHbIX
COENOK JOIDKHUKA, MOXKET CMY)XMTb OCHOBAHWEM ANS €r0 OTCTPAHEHUS OT UCMONHEHNS 0653aHHOCTEN B fene
0 HecocTosATENbHOCTU (6aHKPOTCTBE). Takoe OTCTpaHEHWE MOXET OblTb MHALMMPOBAHO CyAOM Ha OCHOBaHWM
pasbsCHEeHWN, coaepxalymxcs B absale 6 nyHkra 56 MoctaHoeneHus MNnenyma Boicwero ApbutpaxHoro Cy-
pa Poccuickon ®egepauun ot 22.06.2012 Ne 35 «O HekoTopbIX NpoueccyanbHbiX BOMPOCaXx, CBA3aHHbIX C
paccMoTpeHuem gen o baHkpoTcTeey [4].

Cygapl kBanuduumpytoT nogobHoe nosedeHue kak rpyboe HapyLlueHne NpoecCuoHanbHbIX CTaH4apToB
apbuTpaxHOro ynpaBnsioLero, YTo, NPUMeHUTENBHO K cTatbam 20.3 1 213.9 3akoHa o 6aHKpoTCTBe, BedeT K
yTpaTe BO3MOXHOCTM NMOMOSTHEHMS KOHKYPCHOWM Macchl 3a CHET BO3BPATa EHEXHbIX CPeACTB 1 UMyLLECTBa [5].

Hapsigy ¢ aTuMm, UMeeTCs 1 NPOTMBONONOXHAA cyaebHas npakTuka, NPUMEPOM KOTOPOMN SBASIKOTCA CY-
AebHble aKTbl BbILECTOSLLMX MHCTAHUMIA, OTMEHSIOLWMX OnpeaeneHns cyaoB 06 oTCTpaHeHUn (hUHaHCOBOTO
ynpaensowero ot npouedypbl 6aHKpOTCTBa rpaxgaHnHa. Tak, no matepuanam fgena Ne A73-13441/2024,
OCHOBAaHWEM NS OTCTPAHEHUS YNPaBRALLEro NOCAYXuNo ero 6e3aencTare B ocnapuBaHuM CAEMKN SOMKHM-
ka, B pesynbTaTe KOTOpOW MMYLLECTBO He 0BpalleHOo B KOHKYpCHYK maccy. Cya anennsiuMoHHON MHCTaHLWN,
OLEHMB 0BCTOATENLCTBA COBEPLLEHWS CAENKI, COrnacuncs ¢ 4oBoLamu ynpasnsioLlero o6 0TCyTCTBUM OCHO-
BaHWN 4111 OCMApuBaHKS CAENKN NO cneumnarnbHbiM GaHKPOTHBIM NpaBuiam, B CBSA3N C YEM He YCMOTpen He-
A06POCOBECTHOCTU B MOBEAEHUM YNPaBASHOLLErO [6].

[MyHkTOM 4 nocTaHoBneHus MNneHyma BepxosHoro Cyaa Poccuitckon ®eaepauym ot 25.12.2018 Ne 48 «O
HEeKOTOPbIX BOMPOCaX, CBA3aHHbIX C 0COBEHHOCTAMM (POPMUPOBAHMUS W pacnpeneneHnst KOHKYpCHON Macchl B
Aenax o 6aHkpOoTCTBe rpaxdaH» NpesyCMOTPEHO, YTO Lienbio OCrapyBaHWs CAEMNOK B pamkax dena o 6aHkpoT-
CTBe SBMNSETCS BO3BPAT B KOHKYPCHYHO Maccy TOro MYLLECTBa, KOTOpPOe MOXeET BbITb peanv3oBaHo Ans yooBsne-
TBOPEHMs TpeboBaHuUil KPeaMTOpOB. 103TOMY He MOANEXMT NPU3HAHWI0 HELEeNCTBUTENLHOW caernka, Hanpas-
INeHHas Ha OTHYXAeHUe JOMKHUKOM XWUMOro NOMELLEHWs, ClN HA MOMEHT PacCMOTPEHWS criopa B JaHHOM Mo-
MELLeHU NPOJOMKAOT COBMECTHO NPOXMBATH AOMKHUK U YNEHbI €70 CEMb 1 NPY BO3BPATE NOMELLEHWS B KOH-
KyPCHYH0 Maccy OHO OyaeT 3aLMLLEHO UCTONHUTENbCKAM UMMYHUTETOM (CTaTbst 446 [TIK PO) [7].

CnepgoBatenbHo, 3akoH 0 6aHKPOTCTBE BO3naraeT Ha (PUHAHCOBOMO yNpaBnstoLLEro 0Bs3aHHOCTbL NO
(hOpMUPOBAHUIO KOHKYPCHON Macchl, B TOM YnCre, NyTeM ocnapuBaHus NOJO3PUTENbHbIX CAEMNOK JOIDKHMKA.
B T0 e Bpems LesTenbHOCTb YNpaBstoLLero AoMKHa HOCUTb PasyMHbIA XapakTep, He JomnycKatLui co-
BEpLUEHUS hopManbHbIX AEACTBUN, BEKYLLMX HEONPaBLaHHOE YBENUYEHNe PacxooB Ha npoBeaeHue BaHk-
POTHbIX MPOLEAYP W MPOUMX TEKYLLMX NnaTexei B yiepd KOHKYPCHON Macce U UHTepecam KpeauTopos, 3aTs-
rMBaHue npoleaypbl GaHKPOTCTBA rpaxgaHuHa.

Takum 06pa3oM, MHAHCOBbLI YNPaBASIOWMA BbICTYMNAET He TONbKO Kak agMUHUCTPATOp MMyLLEeCTBa
[OMKHUKA, HO M Kak rapaHT CnpaBeAnMBOrO W 3aKOHHOTO pacrnpefeneHns akTuBoB B mpouecce npoueaypbl
BaHkpoTCTBa. Ero AercTBMA HanpaBneHbl Ha MakcMManbHOe YOOBNETBOPEHWe TpeboBaHuil KpeauTopoB Npy
COXPaHEHUM NPY STOM KOHCTUTYLIMOHHBIX NPaB LOSMKHWKA Ha JOCTOMHOE Xu3HeobecneyeHue.

Ocoboe 3HayeHue nMeeT npodeccuoHanuam n o6POCOBECTHOCTb (PUHAHCOBOMO YNpaBnsioLero, Ko-
TOpble HanpsMYyH BNUSIOT Ha 9P EEKTUBHOCTL NpoBeaeHus npoLeayp 6aHKpOTCTBa U YCTaHOBNEHWE LOBEpUS
Mexay CTOpoHaMu. Ynpasnstowmin, obnagarowmin rny6okMMN 3HaHUSMW 3aKOHO4ATENBbCTBA U NPaKTUYECKUMM
HaBblkaMK, CNocobeH CBOEBPEMEHHO WAEHTUMULMPOBATb 1 MUHUMWU3NPOBATL PUCKN, CBA3AHHbIE C HEMPaBO-
MEpHbIM WUCMONb30BaHWEM UMYLLECTBA, YTO CrOCOOCTBYET NpedynpeXaeHMIo 310ynoTpebneHnin 1 noBbILLe-
HWIO NPO3PaYHOCTMW NPOLEAYPbI.
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YIIK 342

HEKOTOPBIE NTPOBAEMbI NPABOBOT0
PEr'YNINPOBAHIA IOCYJAPCTBEHHOW
[PAXIAHCKOH CITYXbbI B OPT AHAX
CYAEBHOW BNACTH

CMMAKOBA [1APbfl CEPTEEBHA

MarucTpaHT
®r60Y BO «Poccuidckui rocygapcTBeHHbIin YyHUBEpCHUTET Npasocyauns umenn B.M. Jlebegesay
[Mp1BONMXCKUA counuarn

AHHoTaumsa. OyHKUMOHMPOBAHME rOCYAAPCTBEHHON rpaxgaHCcKom Cnyxbbl B opraHax cyaebHon Bnactv nve-
€T BaXHOe 3HauyeHne 45 achEKTUBHOMO OTNPaBeHNs npasocyauns. B cTaTbe paccMaTpyBaloTCst OCHOBHbIE
npobnemMbl NPaBOBOrO PerynmpoBaHns roCyAaPCTBEHHON rpaxaaHCckon cryxObl, Takue Kak OTCYTCTBUE cre-
LmarnbHOro 3aKOHOAATENbCTBA, YYMTLIBAIOLLErO Creuuduky cnyxebHon LesaTensHOCTU B Cyaax; HegocTatoy-
HbI1 YPOBEHb MaTEpMarnbHOr0 CTUMYNMPOBAHWS 1 COLMAbHbIX FapaHTUI; BbICOKAs TEKYYECTb Kagpos; Mpo-
Briembl KapbepHOro pocTa M nepemeLLeHns no cnyxbe. AHanuaupyeTcs AeiCTBYlOLLee 3aKOHOLATENbCTBO,
pernameHTupytoLlee rpaxagaHckyto cnyxBy B CyaebHbIX opraHax, BbISBASOTCSA npobenbl W npoTMBOpeYMs
MpaBOBOrO PErynMpoBaHus.

KnioueBble cnoBa: rocyfapCTBeHHas rpaxaaHckas cnyxba, opraHbl cyaebHon BnacTu, annapat cyaa, npa-
BOBOE perynupoBaHue, cyaebHas cnyxba, TeKy4ecTb KaapoB, COLMarnbHble rapaHTUn.

SOME PROBLEMS OF LEGAL REGULATION OF THE STATE CIVIL SERVICE IN THE JUDICIARY
Simakova Daria Sergeevna

Abstract. The functioning of the state civil service in the apparatus of judicial authorities is of key importance
for the effective administration of justice. The specifics of the judicial system require a special approach to the
legal regulation of the status of civil servants. The article examines the main problems of legal regulation of the
state civil service in the judiciary: the absence of special legislation taking into account the specifics of service
activities in courts; insufficient level of financial incentives and social guarantees; high staff turnover; problems
of career growth and transfer in the service.

Keywords: state civil service, judicial authorities, court apparatus, legal regulation, judicial service, staff
turnover, social guarantees.

O hexTnBHOE PyHKLMOHMPOBaHKE cyaebHon cuctembl Poccuinckoin deaepauum BO MHOTOM Onpese-
NAETCSH Ka4yeCTBEHHbIM KaapoBbiM 06ecreyeHeM He TONbKO CaMux Cyaer, HO 1 paboTHWKOB annapaToB CY-
[0B — rOCYAapCTBEHHbIX MPaXaHCKUX CIyXallux, CO3aatoLLyX YCnoBUS AN Hagnexallero ocyLecTBeHNs
npaeocyaus. paBoByd OCHOBY rOCYAapCTBEHHOW rpaxaaHCKoh Crnyxbbl B opraHax cygebHoi Bnactu co-
craensiet eaepanbHblil KOHCTUTYLMOHHBIN 3akoH «O cygebHoit cucteme Poccuiickon deaepaummny, cornac-
HO cTaTbe 32 KOTOpOro paboTHWKM annapaTtoB (efepanbHbIX CYA0B SBMAKTCA rOCYAAPCTBEHHbIMU CyXa-
wumm [1]. Mopsaok NOCTYNNEHMs, NPOXOXAEHWS M NPEKPALLEHUs rOCYapCTBEHHOW rPaxaaHCKoM CryxObl
pernameHTupyetca ®eaepancHbiM 3akoHOM «O rocyaapCTBEHHON rpaxaaHckon cnyxbe Poccuickon depe-
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pauumny [2]. MepeyeHb JOmMKHOCTEN heaepanbHON rocyAapCTBEHHON rpaxaaHCKon cryx0Obl B annapaTax Cy-
poB 3akpenneH Ykasom lNpesngenta PO «O Peectpe gonxHocTen theaeparnbHOi rocy4apCTBEHHOM rpaxaiaH-
cko cnyx0bi» [3].

OpraHusaumen NpoxXoxaeH!s rocyAapCTBEHHOM rpaxaaHCKon cryxbbl paboTHUKaMu annapaTtos deae-
panbHbIX CyaoB 3aHuMaetcs CynebHbin aenaptameHT npu BepxosHom Cyge PO — ocobeHHOCTM aTOM ges-
TENBHOCTW PErYIUPYIOTCS €r0 HOPMaTUBHBIMM MPaBOBbIMK akTamu. OfHako, HECMOTPS Ha Hamuune op-
MaslbHO Pa3BMTON NpaBoBOW 6asbl, perynupoBaHue rpaxaaHckon cryxbbl B CyaebHbIX opraHax OCyLLecTBs-
€TCS B pamkax 0BLiMX HOPM 3aKOHOAATENbCTBA O rpaxaaHCKoM Cryxbe, He YYnTbIBAKOLMX crneunduky aes-
TeNbHOCTW cyaebHoMn BnacTu.

OcHoBononararowas YacTb rocyAapCTBEHHbIX MPaXOAHCKUX CIyXalux 3ameLlaeT JOMKHOCTH B opra-
Hax UCMOMHUTENbHON BNAacTh — COOTBETCTBEHHO, MOMOXEHWS 3akoHa O rpaxgaHckon cnyxbe PO npenmyLye-
CTBEHHO OPUEHTMPOBAHLI MMEHHO Ha 3Ty cdepy rocydapCTBEHHOrO ynpasneHns. Mexay Tem AesTenbHOCTb
OpraHoB cyaebHOM BNacTy, OCYLECTBAAKLMX NPaBOCyAMe, CYLIECTBEHHO OTAMYAETCS OT (OYHKLMIA MCNOMHK-
TenbHow Bnactu [4, C.151].

Cygelickoe co0BLLECTBO HEOQHOKPATHO MHMLMMPOBANO 06CYyXaeHWe Bonpoca O BblaeneHun cyaebHomn
cnyx0bl B CamMOCTOSTENbHbIA BUA rocygapcteeHHon cnyxbbl. B 2017 rogy B FocyaapcTBeHHyo [Jymy 6bin
BHeceH npoekT ®egepanbHoro 3akoHa «O rocygapcTBeHHoM cygebHon cnyxbe Poccuickoin Gepepauumny,
npeayCcMaTpyUBaBLLMIA 3HAYUTENBHBIE 3MEHEHWS B MPABOBOM MOSIOXEHUM pabOTHUKOB annapaToB CyAoB. 3a-
KOHOMPOEKT npeanaran exemecsayHyto Hanbasky B pasmepe 200% OT AEHEXHOro copepkaHust 3a ocobble
ycnosusi cyaebHom cryxObl, NPUCBOEHNE KNACCHbIX YMHOB BCEM COTPYAHWKAM annapaTtos, YBENMYEHWe npo-
[OMKNTENBHOCTU €XEerogHOr0 OCHOBHOMO OnnaynBaemoro otnycka Ao 30 KaneHaapHbiX OHER WU [ONOMHM-
TENbHOro oTnycka ot 1 4o 10 AHeN B 3aBUCUMMOCTY OT CTaxa [9).

[MpaButenscTBo PO fano otpuuatensHoe 3akntoYeHue Ha [aHHbIM 3aKOHOMPOEKT, ykasaB Ha OTCyT-
CTBME OCTAaTO4HbIX 060CHOBaHWA cneumdukn cnyxebHOn LesTenbHOCTU B CyaebHbIX opraHax, aybnuposa-
HWe HopM fewncTsytowero ®eaepanbHoro 3akoHa «O rocygapCTBEHHOW rpaxaaHckoi cnyxbe Poccuiickon
degepauum» 1 HeOBXOANMOCTb AOMNONMHUTENbHBIX BIOMKETHBIX PACXOA0B.

®egepanbHbin 3akoH «O rocygapCcTBEHHO rpaxaaHckomn cnyxbe Poccuiickon Gegepaunny He cogep-
XUT NONOXEHUI, NO3BONSIOLLMX Pa3rpaHNYMTL LOIKHOCTW rOCY4apCTBEHHOM rpaXaaHCKOM Cryx0bl Ha Bbilue-
CTOSILME, paBHO3HAYHbIE M HuxecToswwme. Ykas MpesngeHta PO «O Peectpe fomkHocTen deaepanbHoi
roCy[apCTBEHHON rpaxaaHCcKoi cnyx0bl» yCTaHaBNMWBAET B annapaTax Cy4oB CriedytoLyne JOMKHOCTHbIE Ka-
TErOpUMN: «PyKOBOAMTENWY (FNaBHas W Beayllas rpynna AOSMKHOCTEN); «MOMOLLHUKMY (rMaBHas M BedyLyas
rpynna LOImKHOCTeN); «cneumanucTbly (Bedylias u ctapluas rpynna QomKHOCTEN); «obecneynsatowyme cne-
UnManucTbl» (BeayLlas, cTapluas 1 MiagLias rpynna AomKHOCTEN).

OpHako ocTatoTCs HeyperynmpoBaHHbIMWA BOMPOCH!I COOTHOLLEHMS JOMKHOCTEN BHYTPU OQHOM AOSX-
HOCTHOW rpynnbl — HESICHO, SBNSIOTCS M OHW PABHO3HAYHBLIMU, BbILLECTOSALMMM U HUKECTOALLWMMM NO OT-
HOLLIEHWO ApYr K ApYry. OTO HEraTMBHO CKa3blBAETCS HA PerynmupoBaHMM OTHOLUEHUI NEPEMELLEHMS NO FOCY-
AAPCTBEHHON rpaxaaHckom cnyxbe. [Ins ycTpaHeHns 4aHHOrO HegocTaTka NpeacTaBnsieTcs Lenecoobpas-
HbIM U3NOXMTb NYHKT 1 cTaTbi 28 GeaepanbHoro 3akoHa Ne 79-03 B cnegytowen pegakumm: «epesog rocy-
AAPCTBEHHOIO rPaXaaHCKoro CRyKaLlero B Cyyasix, YCTaHOBMEHHbIX HAacTosAWmMM PegepanbHbiM 3aKOHOM, Ha
BbILLECTOSILLYH), PABHO3HAYHYHO UM HIKECTOSILLYIO AOMKHOCTb B TOM XX roCy4apCTBEHHOM OpraHe, nnbo ne-
PEBOA, MPaXdaHCKOro CIyXaLlero Ha UHyK AOMKHOCTb rpaXgaHCKoM CryxObl B ApYroM rocy4apCTBEHHOM Op-
raHe, NMbo NepeBod rPaxKaaHCKOro CryXallero B ApYryl0 MECTHOCTb BMECTE C rOCYAapCTBEHHLIM OPraHOM
[OMNYyCKaeTCs C NMMCbMEHHOrO COrnacus rpaxagaHckoro cnyxatyero. [JomKHOCTb Ha rpaxaaHckon cnyxbe cum-
TAETCS BbILLECTOSLLEN, ECMIN ANS Hee NpeaycMoTpeH Gonee BbICOKMIM KMACCHbLIN YMH, YEM KNACCHbIA YWH MO
NPEXHEN JOMKHOCTU Ha rpaXaaHCKoM cryx6e, a Npu PaBEHCTBE KNACCHbIX YMHOB — HOnee BbICOKMI LONK-
HOCTHOW OKnagy.

OpHol 13 Hanbonee ocTpbiX Npobnem rocyaapCTBEHHOW rpaXaaHCKOW CryxObl B opraHax cyaebHom
BMacTu ABNSETCA BbicOKas TekyyecTb kagpos. B 2020 roay lNpeacenartens Coseta cyaeit B.B. MomoToB 0T-
Meuarn, 4To TeKy4ecTb kaapoB B annapatax cygos coctaenset ot 100 go 200%, yto TpebyeT 3akoHoaaTenb-
HOrO rapaHTUPOBaHUSA JOCTOMHOrO YPOBHS OMNaThl TPy4a COTPYAHWKOB [6].
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OCHOBHbIMI NPUYMHAMU BbICOKOM TEKYYECTU KaapoB SBASIOTCS: HEAOCTATOMHOCTbL KagpoBoro obecne-
YeHMsl; NOCTOSHHOE yBenuyeHne paboyen Harpysku Ha rpaxaaHCKUX Cryxalyx cyhoB BCNEACTBME pocTa Ko-
nyecTBa NOCTynatoLmx gen; ocobas OTBETCTBEHHOCTb 3a BbINOMHAEMY0 paboTy; HU3Kas onnarta Tpyaa npu
NpeabABRNEHU Cepbe3Hblx TpeboBaHMIM K NpoeccoHanbHOMy 06pa3oBaHN0 N HAMYMIO CTaxa.

CTpykTypa annapata cyda o6Lien opucankumm enepanbHoro YPOBHS BKITIOYAET Takue KroyeBble
[OMKHOCTY, Kak NOMOLLHWK CyabM W cekpeTapb cyaebHoro 3acefgaHns. MpaBoBoi CTaTyc NOMOLLHWKA CyabM
petanuauposaH Npukaszom CygebHoro genaptameHTa npu BepxosHom Cype PO ot 27.08.2019 Ne 193, koTo-
Pblll yCTaHABMBAET, YTO MOMOLLHMK CyAbM NOAYMHSETCS HEMOCPEACTBEHHO Cyabe U npeaceaTento cyaa [7].
OpHako B HacTosiee BpeMst OTCYTCTBYET aHanOrMyHbii BEAOMCTBEHHbIA HOPMATWBHbIA NPaBOBO aKT, CO-
AEpXalluii TUNOBbIE MOMOXEHUs, AeTanu3upyloLMe NpaBoBOM CTaTyC cekpeTaps cyaebHoro 3acedaHus.
[aHHbIn Npoben YaCcTU4YHO BOCNONHAETCS NOKaNbHbIMU HOPMATUBHLIMI aKTamu NpeaceaaTeneii Cyaos.

Mpeacrasnsetcs LenecoobpasHbiM pa3paboTtaTtb W yTBEPAUTL Ha ypoBHe CyaebHOro aenaprameHTa
npu BepxosHom Cyge PO TMnoBon LOMKHOCTHON perniameHT cekpetaps cyaebHoro 3aceganus, 4to obecne-
4nT egnHoobpasne NpaBOBOMO PErynMpPOBaHNS cTaTyca faHHOW JOMKHOCTW BO BCeX cyfdax o6Lien pucamk-
Ln.

lMpoBeAeHHbIN aHann3 No3BoNSEeT KOHCTAaTMPOBATb HanMyme CUCTEMHbIX NPo6rem NpaBoBOroO perynu-
POBaHWS rOCYAAPCTBEHHON rpaxaaHCKom cnyxObl B opraHax cygebHomn snactu. OTCyTCTBME CheLmanbHoro
3aKOHOZATENbCTBA, YUMTLIBAKOLETO cneunduky cryxebHoi 4esTenbHOCTM B CyaX, HeOCTaTOuHbI YPOBEHb
MaTepuanbHOro CTUMYNIMPOBaHUS U COLMAnbHbIX rapaHTUiA, HeyperynmpoBaHHOCTb BOMPOCOB NepeMeLLEHIs
no cnyx6e, BbICOKas TEKYYECTb KapoB — BCE 3TO NPensTCTBYeT (hOPMUPOBAHNIO CTabKUNBbHOrO, BbICOKOMPO-
(heCcMoHanbLHOro KagpoBOro CocTaBa annapaToB Cy40B.

[nsa peleHus cyulecTByowmx npobnem npeacraBnsetcs LenecoobpasHbiM npuHsTue GegepanbHoro
3akoHa «OB 0coBEHHOCTAX rOCY4apCTBEHHOM rpaXaaHCcKom cryx0Obl B opraHax cyaebHon Bnactu Poccuinckoin
®egepauumy. [laHHbI HOPMATWBHBIA aKT MO3BOMMT, HE BbIAENAS HOBbIM BUL rOCYAAPCTBEHHOM CyXObl,
YYeCTb CneLmnMuKy rpaxgaHckorn cryxbbl B opraHax cygebHoM BnacTi, yCTaHOBUTL AOMOSMHUTENbHbIE COLM-
arnbHble rapaHTun ans paboTHWKOB anmapaTtoB CydoOB, YPerynupoBaTb BOMPOCH! KAapbepHOro pocTa W nepe-
MeLLeHus no cnyxbe.
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NATIONAL PROJECTS AS AN EFFECTIVE MEANS OF IMPLEMENTING SOCIAL FOUNDATIONS IN THE
RUSSIAN FEDERATION
Ondar Bayarma Aleksandrovna

Abstract: The article is devoted to the study of the constitutional and legal foundations of the social state of
the Russian Federation, the consideration of the

legally established guarantees of human and civil rights and their implementation through the program of "Na-
tional Projects".

Keywords: Constitution of the Russian Federation, social state, human rights, constitutional provisions, na-
tional projects.

[MprHLMN coLmanbHOro rocyfapcTaa 3akoHo4ATENbHO 3aKpensiéH B ctatbe 7 KoHCTUTYLMM Poccuidckon
Oegepauum (o1 12.12.1993 r. ¢ uam. ot 01.07. 2020 r.) [4].

Llenbto ¢opMmnpoBaHus CoLManbHOro rocyaapctea SBNSETCA CO3haHWe YCnoBui, oBecneumBaroLLymx
[OCTOMHYHO U Ka4YeCTBEHHYIO XWU3Hb YENOBeKa, 3alMLLIEHHOCTb PasfnYHbIX COEB HaceneHus, (PUHaHCOBYHO
CTabuUnbHOCTL rpaxaaH, Co CBOEN CTOPOHbI FOCYAApCTBO rapaHTMpyeT obssatenscTea no obecneyeHnto co-
LmanbHoro 6narononyyus u passuTUs rpaxaaH.

CornacHo ctatbe 7 KoHctutyuumn PO [4], rocygapctso co34aeT yCrnoBus Ans XKU3HU U PasBUTMS rpax-
[aH, 3alMLlaeT X UHTEPeCh!, NO3BONSET KaXOAOMy YenoBeKy peanu3oBaTb CBOW noTeHuuan. [ocyaapcTso
yepes YNONHOMOYEHHbIe coumanbHble cnyxBbl NpefocTaBnaeT rpaxaaHaM pasnuyHblie BUabI MOMOLLW U NoA-
LEPXKK, BKIIOYas 6GecnnaTtHyio Meauko-CoLmarbHy NOMOLLb.

CoumanbHble npaBa OTMINYAIOTCS OT UHBIX KaTEropui NpaB YenoBeka TeM, YTO B HanBOIbLLEN CTeNeHu
3aBUCAT OT pecypcHoro obecrneveHus. Peanusaums counanbHbiX npaB fMYHOCTK TpebyeT OT rocyaapcTaa,
KOTOpOe npoBo3rnallaet cebs counanbHbIM, CyLLECTBEHHbIX 3aTpaT Ha BbiNnaTty NeHcuit u nocobun, Ha co-
30aHue HeobxoaMMon MHAPPACTPYKTYpPbI AN MHBANUAOB, 0BecneyeHme ux 3aHATOCTH, Ha peLleHre npobnem
MaTEPUHCTBA W AeTCTBa. TOMbKO NpK YCNOBUM AOCTATOMHOMO (DMHAHCUMPOBAHUS COLManbHOM Cepbl MOXHO
paccMaTpuBaTb BO3MOXHOCTb NOMHOLEHHON peanusauyny coumanbHbiX npas NYHOCTM U (POPMUMPOBaHMM CO-
LmanbHoro rocygapcraa [3].
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OOHUM W3 3HAYMTENbHBLIX HanpaBneHWA NO LaHHOMY BEKTOPY Pa3BUTUS SBNSETCA MHULMMPOBAHHAS
Mpesugentom PO B.B. MyTuHbIM Nporpamma npropUTETHBIX HALMOHAbHbIX NPOEKTOB, KoTopas bbina cgop-
MynupoBaHa 5 ceHtsbps 2005 roga B obpalleHumn K peaepanbHOMy NpaBMTENLCTBY, NapnameHTy CTpaHbl U
pykoBoauTensm permoHos. 7 mas 2018 roga npesugeHT Poccun Bnagumup MyTtuH nognucan ykas «O Haumo-
HanbHbIX LIeNsX 1 cTpaTernyeckux 3agadax passutus Poccuickoin @eaepaumm Ha nepuog fo 2024 rogay» [9),
yTBEpAMB Takue COLManbHO OPUEHTUPOBAHHbIE HAUMOHaMbHblE NPOEKTbI: «3a4paBooXpaHeHuey, «[emorpa-
(usty, «ObpasoaHuey, «Kunbe» u «Kynbtypar [1].

7 mas 2024 ropga Bnagumup MytuH nognucan yka3 «O HauMoHarmbHbIX Lensx pa3sutis Poccumckon
®epepauuu Ha nepuog o 2030 ropa u Ha nepcnektusy fo 2036 roga» [6]. C 1 auBaps 2025 roga ctapToBa-
Ia peanusaums cnegyrLmx HauMoHamnbHbIX NPOEKTOB, cpean HuX: «Monogéxb 1 getny, «Cembsy, «Kagpbiy,
«[MpoponxuTenbHas U akTUBHAS XU3Hb» U Apyrue.

HaumnoHanbHble NpoeKTbl OPUEHTUPOBAHLI HA OCHOBHbIE HAMpaBeHUs coumanbHon nontuku P®: pas-
BUTWE W COXPaHEHWE YENOBEYECKOTO KanuTasna, yBennieHue npoaosmKUTENbHOCTM XM3HU 1 300POBOMO 4OST0-
NeTus, MOTUBMPOBAHWE Ha MPUBEPXEHHOCTU 340POBOMY 00pasy XM3HW, MOAEPHM3ALMS CUCTEMbI 34paBo-
OXpaHeHMs, YKpenneHue HCTUTYTa CEMbU U NPOABWMXKEHNIO TPAANLMOHHBIX CEMENHBIX LIEHHOCTEN, CoxpaHe-
HWe NPOAOBOSILCTBEHHON 1 3KOMOrMYeCcKon 6e30nacHoCTH.

OpnHuM 13 Hanbornee 0bLLEeCTBEHHO 3HAUMMbIX HaLWMOHArbHbIX MPOEKTOB, OTPaXatOLLMM peanusaLmio co-
LUnanbHoi nonntukn PO, sBnseTcs HaumoHanbHbIn NpoekT «CeMbs», aencteytowmin ¢ 1 aHeaps 2025 roga.
[1aHHbIN HaUMOHANbHbIA NPOEKT COAEPXKMUT MPOrpaMmMy KOMMIEKCHOM NOAAEPXKKA PasfNyHbIX CII0EB HACENEHMS:
OT MOrofbIX poauTeneit 4o rpaxaaH CTapLuero nokoneHus. Takke 3aTparMBaeT He TONbKO CAhepy coLmanbHoN
NOAJEPXKKA, HO N Aemorpaduyeckyto, XUIULLHY0, 0BpasoBaTenbHY W KynbTypHYK NOAUTUKY. Hanpumep, no-
InyyeHne CeMenHOM UNOTEKX, MATEPUHCKOrO KanuTana, pasniyHbIX BbINaaT, OTKPbITUE KOMHAT Matepu 1 pebeH-
Ka, CTPOMTENbCTBO, KOMMMEKCHBIA PEMOHT M NEpPeocHaLLeHne AeTCKUX CafoB, pasBuUTHe KYNbTypHOW MHMpa-
CTPYKTYpbI, OKasaHue yxoaa u KsanuuumMpoBaHHON MEANLMHCKOM MOMOLLb NOXWbIMU rpaxaaHamu.

Mo HaumoHanbHOMy npoekTy «Monoaéxe 1 eT» NpesyCMOTPEHO CTPOUTENLCTBO COBPEMEHHBIX LLKOST
W KaMryCOB MUPOBOTO YPOBHSI B POCCUMCKIX By3aX, peanusaums camoil MacluTabHoW B rocy4apCTBEHHOM Npo-
rpamMmbl NOAAEPXKKM YHUBepcUTETOB nporpamma «MpuoputeT-2030», OCyLiecTBNEHbl €AMHOBPEMEHHbBIE KOM-
NEeHCaLUMOHHbIE BbINnaThbl YYMTENAM B paMKax peanus3auun nporpammbl «3eMCKUM yunTenby Ans 7,5 Tbicsum
yenoBek, exerogHo obecneveHo Gonee 800 TbIC. BbINAAT AEHEXHOTO BO3HArpaxaeHus 3a KrnaccHoe pyKoBo -
cTBo [8].

HauunoHanbHbIn npoekT «Kagpbl» HanpaBneH Ha MogepHu3aunto Gonee 1,5 TbiC. LEHTPOB 3aHATOCTY
HaceneHws, peanusaumio Becepoccuiickor nporpamMMbl MO PasBUTUIO MOTIOAEKHOMO NpeanpuHUMaTenbCTBa B
Lensx yBeNMYeHns LonM MONoAEXM, TpyAoycTpoeHHor y cybbektoB MCI, cybeuamnpoBanne 06opyaoBaHus
He mMeHee 33,5 Tbic. pabounx MECT ANns MHBaANWAOB, BKMtoYas y4actHukoB CBO, ctumynuposaHue pabotoga-
TENen K Npuémy Ha paboTy OTAENbHbIX KaTeropuil rpaxaaH B LENsX TpyAoycTporcTea nopsaka 29,7 Thicsum
4esnioBekK, NOMoraeT MOMNoAbIM NtoAsM ¢ npodopueHTaumen [9].

«MpofomknUTenbHas U akTUBHAs XW3Hby. HanpaBreH Ha COXpaHeHWe HaceneHus, yKpenneHue 300po-
Bbsi, NOBbILUEHWE Gnarononyuus Naen, Ha pasBuTe JOCTYNHOCTU MEAWLMHCKOM NOAJEPXKKA Aaxe B OTAa-
NEHHbIX 1 ManoHacenéHHbIX MecTax cTpaHbl. Co3aaHa coBpeMeHHast MHGPaCcTPYKTypa NPUEMHBIX OTAENEHNNA
C CNONb3oBaHNEM MOAYIbHBIX KOHCTPYKUMA ANSt OKa3aHUs SKCTPEHHON MEeSULMHCKON nomoLwy 60MbHbIM C
XU3HEYTPOXAIOLMMI COCTOSHUAMW (HOBOE CTPOUTENLCTBO C MCMOMb30BAHUEM MOAYSbHbIX KOHCTPYKLWIA),
OpraHu3oBaHbl LIeHTpbl 300poBbsi Ans B3pOCbIX Ha Base oTaeneHnit (kabuHeTOB) MEAMLMHCKONA Npodunak-
Tukn B LIPB, PB, B TOM uncne B yaanéHHbIX HacenéHHbIX NyHKTax, obecneyeHo HanpaBneHue Bpayen, B TOM
yncne «BaxToBbIM METOAOMY, B MEAULMHCKIE OpraHu3aumm cybbektoB Poccuitickon degepaumm, obyyeHo no
nporpammam cpeaHero npogeccroHanbHoOro obpasosaHns No 4OroBopam, NpegycMaTtpuBatoLM obssaTenb-
CTBO NO TPYZOYCTPOWUCTBY, NpoBeAeHa MHAPOPMALMOHHO-KOMMYHWUKALMOHHAs KamMnaHusi, HanpaBfeHHas Ha
MOBbILLEHWE NMPUBEPXEHHOCTU rpaxzaaH K Be4EeHMI0 300p0BOro obpasa Ku3Hu 1 Koppekunn akTopoB pucka
3abonesanui [10].

Peanusauus HaLNPOEKTOB BKMIOYAKOT peanu3auus MeponpusTuii B COOTBETCTBUM C NacnopToM perno-
HanbHbIX NPOEKTOB, 0BeCneYeHre JOCTKEHWE NNAHOBbLIX 3HAYEHUIA NMOKa3aTenen 1 pesynbTaToB U MHAGOp-
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MaLOHHO-MPONaraHaUCTCKe kamnaHuu. poBeeHne onepaTMBHOTO KOHTPOSS 3a peanu3auueit Meponpus-
TUA Ha Pa3NUYHbIX YPOBHSAX C NPOBEAEHUEM MOHUTOPUHra. Ha 3acefaHusx npoeKTHbIX KOMWUTETOB HaLo-
HasbHbIX MPOEKTOB NOABOAAT €XeKBapTaribHble 1 rof0BbIE UTOTU.

Ha [aHHbI MOMEHT NOCTPOEHHbIE MO HALMPOeKkTaM 0BbEKTbI OCHALLAKTCS Tabnnykamm ¢ HOCUTENAMU
QR-kopoB, nonyyeHus obpaTHOW CBA3M C HaceneHueM. PerynsipHo Ha ouumanbHbIX caTax oTpacneBblX
BeOMCTB, roc.nabnukax, B egepansHoit cucteme AUC KoHTeHTa ny6nmkyoTCS HOBOCTHbIE @HOHChI C 3Ta-
namn CTPOUTENbCTBA MHPPACTPYKTYPbI, MEPONPUATUIA B pamkax (efepasbHbIX U perMoHanbHbIX KaMnaHuM.
B HeKoTOpbIX pervoHax XuTenu nyTem ronocoBaHWs BblbuUpamu Kakylo Tepputoputo bnaroyctponts (napka,
anneu, HabepexHon n T.4.).

HaumnoHanbHble NpoekTbl NOMOoratT fo6UBaTLCA NPOPbIBHBIX 4OCTUXEHUIA HA KMKOYEBbLIX HAMpaBneHu-
X coumansHon coepsl. Mo utoram 2024 roga oOOHUM U3 BaXHEMLUMX pe3ynbTaToB peanusaunn HauuoHasb-
HbIX MPOEKTOB CTario CHWXEHWe YPOBHA 6e4HOCTM [0 MUHUMAsbHOMO UCTOPUYECKOro ypoBHS — 7,2% [7]. Mo
HaunpoekTy «Cembs» B 2025 rogy eaumHoe nocobue nonyumny nout 9 MiH Yernosek, MaTePUHCKUM KanuTa-
oM Bocnosnb3osanuck bonee 1,5 Mt cemen, a bonee 430 TbiC. — YNyYLWNIN XUNULLHBIE YCIIOBUS C NOMO-
Lt JIbrOTHOM UnoTeku. Mo HaunpoekTy «MpogosmkuTenbHas 1 akTuBHas Xu3Hby» B 2025 rogy OTKPbIIM OKOMO
400 HoBbIX Mef. 06BEKTOB — 3TO (PenbALIepCKo-aKyLLIepCKkne NyHKTbI, y4acTKoBble GOMbHULEI 1 BpayebHble
ambynaTopuu.

[MpoekTbl HanpaBneHbl Ha 0becneyeHne couManbHbIX rapaHTUi, peann3aumio KOHCTUTYLMOHHBIX MpaB
rpaxgaH, a TaKkke Ha P opMMpPOBaHME YCMOBUIA 4Ns CNPABEANMBOrO pacnpeaeneHns obLecTBeHHbIX Bnar [2].

Mo AaHHLIM Beepoceuickoro LeHTpa nayyeHns obuiectseHHoro MHenns (BLIMOM), B 3aBucumocTn ot
HaLWOHanbLHOro npoekTa, 72-98% OonpoLUeHHbIX XoTenu Obl NPOAOIHKEHNS peanu3aUmny HauMoHanbHbIX Npo-
ekToB. o uccneposaHnio «3aoposbe bpeHaa» (BLUMOM) BpeHa «HaumoHanbHble npoekTsl Poccumy nobum
nogbMu, B Ton-3 atpubyta BpeHaa BXOAMT YyBCTBO rOPAOCTY 3@ CTPaHy, pa3suUTHe CTPaHbl, B HEOBX04MMOM
HanpaBneHumn 3a4eck U cenyac. MNpu 3TOM COBOKYMHbIN nokasaTesb y3HaBaemocTn bperaa coctasnset 90 %,
N 56 % HaceneHus CYMTaET, YTO HaLMOHaNbHblE MPOEKTbl HYXHbl NS MOBbILLEHUS Ka4eCTBa XU3HW Nogen,
63% cunTatoT, YTO HaLMOHaNbHbIE NPOEKTLI HYXXHbI AN Pa3BUTUS CTPaHbI B LESIOM 1 PErMOHOB.

BesycnosHo, peanus3auus CToMb PasnWyHbIX HaMpaBfeHWin B peanu3auni HauuoHanbHbIX NPOEKTOB
TpebyeT HeobxoaMMOro MaTepuanbHOro obecneyeHus, NPUBNEYEHUs OCTAaTOYHOrO Y1CHa KBANMLMPOBAHHbIX
pabOTHUKOB B Pa3fnyHbIX cdepax, CraXeHHOro MexaHuamMa MexBeLOMCTBEHHOrO B3aMMOAENCTBUSA MO pas-
TIMYHBIX BOMpOCaM.
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CPABHWTENbHbIM AHANIU3 NPABOBOT0
PEr'YNIMPOBAHWA KPEATHBHDBIX MHAYCTPUN
B POCCUNCKOW ®EAEPALIMK, PECTYBINKE
KASAXCTAH W KbIPI'bI3CKOW PECTIYBJINKE:
OCHOBHbIE TEHAEHLIWWA W1 BEKTOPbI
ChJINKERWUA 3AKOHOATENIbCTBA

YABI'YH APTEM T OPEBNY

MarmcTpaHT
CaHkT-MeTepbyprckuii MHCTUTYT (chunuan) Bcepoccuinckoro rocy4apCTBEHHOTO YHUBEPCUTETA OCTULMM
(PMA MuHiocta Poccum)

HayuHbi( pykosodumens: Tpoghumoe E2op Bukmopoeuy

0. 10. H., doueHm, npogheccop kaghedpbi 20CyOapCmBeHHO-NPasosbIX OUCYUNIUH
CaHkm-lTemepbypackuli uHcmumym (¢purnuan)

Bcepoccutickoao 2ocydapcmeeHH020 yHUsepcumema tocmuyuu

PI1A Muttocma Poccuu)

AHHoOTaums: B cTaTbe npefcTaBneH CpaBHUTENbHbIN aHan13 NpaBoBOrO PEryMPOBaHUS KpeaTuBHbIX WHAY-
CTpuit B Tpex rocyaapcTeax — yyactHukax CHI™: Poccuitickon ®epepaumn, Pecnybnnke KazaxctaH u Kbiprbis-
ckon Pecnybnuke. PaccmaTpuBaloTCcs HaLMOHanbHble 3aKoHoAATeNbHbIE NOAXOMb!, MHCTUTYLMOHASbHBIE Me-
XaHW3Mbl rOCy4apCTBEHHON MOAAEPXKKM, @ Takke BNMsHME ModenbHoro 3akoHoteopyectea MIMA CHI Ha pas-
BMTME KPEaTUBHOWM SKOHOMUKM HA NOCTCOBETCKOM MPOCTPAHCTBE. BbISBEHbI TPU CaMOCTOSTENbHbIE MOAENM
NPaBOBOro PErynnpoBaHNs: CUCTEMHO-MHAPACTPYKTypHas (Poccusi), MHCTUTYLMOHanNbHO-oTpacnesas (Kasax-
CTaH) 1 npedepeHumansHo-akcTepputopuanbHas (KoiprbiactaH). CchopMynnpoBaHbl OCHOBHbIE NPO6nemMs!
NepCneKTUBHbIE HANPaBNEHUs CONMKEHUS HALMOHANbHbBIX NPaBOBbIX CUCTEM.

KnioyeBble cnoBa: kpeaTuBHbIE MHAYCTPUN, KpeaTUBHAS SKOHOMMKA, MOLESbHbIN 3aKOH, NPaBOBOE peryniu-
poBaHue, CHI', rocyaapcTBeHHas noaaepka, KpeaTuBHbIE Knactepbl, [apk KpeaTUBHbIX UHAYCTPUIA.

COMPARATIVE ANALYSIS OF LEGAL REGULATION OF CREATIVE INDUSTRIES IN THE RUSSIAN
FEDERATION, THE REPUBLIC OF KAZAKHSTAN AND THE KYRGYZ REPUBLIC: MAIN TRENDS AND
VECTORS OF LEGISLATIVE CONVERGENCE
Chavgun Artyom Igorevich

Scientific adviser: Trofimov Egor Viktorovich

Abstract: The article presents a comparative analysis of legal regulation of creative industries in three CIS
member states: the Russian Federation, the Republic of Kazakhstan and the Kyrgyz Republic. The authors
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examine national legislative approaches, institutional mechanisms of state support, as well as the influence of
model law-making of the IPA CIS on the development of creative economy in the post-Soviet space. Three
independent models of legal regulation are identified: system-infrastructure (Russia), institutional-sectoral (Ka-
zakhstan) and preferential-extraterritorial (Kyrgyzstan). The main problems and promising directions for con-
vergence of national legal systems are formulated.

Keywords: creative industries, creative economy, model law, legal regulation, CIS, state support, creative
clusters, Creative Industries Park.

VIHTEpeC K KpeaTMBHOW 3KOHOMMKE KaK K CaMOCTOSTENTbHOMY OOBLEKTY MpaBOBOrO perynnpoBaHus
chopmupoBarncsa B rocygapctBax — yvacTHukax CHIT oTHocuTenbHO HedaBHo. [lonroe Bpemsi TBOpYECKUe
npodheccun 1 CBA3aHHbIE C HUMMW BUAbI AEATENIbHOCT PacCMaTpUBannCh NMPEUMYLLECTBEHHO B KOHTEKCTE
KynbTYPHON MOMUTUKK, @ HE KaK MOSHOLEHHbLIA CEKTOP 3KOHOMMKM, CNOCOBHbIN reHepupoBaTh A06aBMEHHYHO
CTOMMOCTb M co3gaBatb paboune mecta. Cutyaums Havana MeHsTbes B Havane 2020-x rogos, korga Ha (hoHe
06LLeMMpoBOro pocta kpeaTuBHOroO cektopa (ero gons B rnobansHom BBIM gocturaet 6,2%, @ YACNEHHOCTb
3aHATbIX NpeBbiwaeT 29 MUMMMOHOB YeroBek) cTpaHbl CodpyxecTBa NPUCTYNUIU K (hOpMUPOBaHWKO COB-
CTBEHHbIX MPaBOBbIX MEXAHW3MOB perynupoBaHns aaHHon cdepbl. AKO. YckoBa, aHanuampys gopmupoBa-
HWe CUCTEeMbI FOCPerynmnpoBaHuns KpeaTBHON SKOHOMUKW B cTpaHax CHI, NpuxoauT K BbIBOAY, YTO JONS Kpe-
aTMBHOro cektopa B BBl aTux rocygapcTB OCTaeTcs CyLLECTBEHHO HKE CPEAHEMMPOBOrO YPOBHS [1], UTO
yKa3bIBaET Ha Hepeann3oBaHHbIM NOTEHUMan u HeobXxoAMMOCTb COBEPLLEHCTBOBAHMS HOPMATUBHOM 6asbl.

Ha cerogHsWHMA aeHb Hanbonee 3ameTHbIA NMPOTPeCcC B MHCTUTYUMOHANM3aLMM KpeaTUBHbIX WHAY-
CTpui gocTurHyT B Poccuiickon ®egepauuu, Pecnybrimke KasaxctaH u Keiprbiackon Pecny6nuke. Mpu aTom
Kaxgas u3 cTpaH usbpana cobCTBEHHbIN NyTb, OTPAXAOLLMA KaK HaLMOHAMbHYI creuuduky, Tak 1 pasnuy-
HYI0 CTeneHb rOTOBHOCTM NPaBOBON CUCTEMbI K BOCMPUATMIO HOBBIX 3KOHOMWUYECKUX peanwi [2, c. 7]. Mpea-
NPUHATBINA B HACTOSLLEN CTaTbe CPABHUTESbHbIA aHann3 No3BONISET HE TONBKO BbISIBUTb OCOBEHHOCTU HaLMO-
HanbHbIX MOAXOLOB, HO K NpocneanTb obLure TeHAeHLMK, hopmupytoLmecs Ha npoctpaHctee CHI nog Bnu-
SHMEM MOAENbHOro 3aKkoHOTBOpYecTBa MexnapnameHTckon Accambnen.

Poccuiickas ®eaepaums nogoLuna K perynnpoBaHuMio KpeaTuBHbIX MHAYCTpUi Hanbonee cuctemHo. ba-
30BbIM HOPMAaTWBHbLIM NPABOBLIM aKTOM 3[eCk BbicTynaeT ®PefepanbHbln 3akoH oT 8 asrycta 2024 roga Ne
330-03 «O pa3suTUN KpeaTuBHbIX (TBOPYECKUX) MHAYCTpui B Poccuitckon GefepaLumy, KOTOpbIA BCTYNWU B
cuny 5 pespans 2025 roaa [3]. BaxHO 0TMETUTb, YTO O NPUHATUS AAHHOMO 3aKOHa MpaBOBOE PerynupoBa-
HWe KpeaTMBHOrO CeKTopa HOCWUIO hparMeHTapHblil xapakTep: OTAenNbHble acnekTbl TBOPYECKOW AeATeNbHO-
CTW perfiaMeHTpoBanncb pa3po3HEHHbIMI akTaMu O KMHemaTtorpaumn, MHPOPMaLMOHHBIX TEXHOMOTMSX, ap-
XWUTEKTYPE W NPOMbILLIEHHOM An3aiiHe, OQHAKO €AMHOM CUCTEMbBI KOOPAMHAT He CyLLeCcTBOBaso. HOBbI 3aKoH
npu3BaH yHUPULUMPOBATL NOAXOAbI M CO3AaTh LIENIOCTHYIO NPaBOBYO Cpedy AnS pasBUTUS KpeaTUBHOM 9KO-
HOMWKN.

KntoueBor 0coBeHHOCTbIO POCCUIMCKON MOZENN SIBNSETCA AeTanbHas npopaboTka MHCTUTYLMOHAMNBHOM
CTpyKTYypbl. MNocTaHoBneHneM lNpasutensctea PO MUHUCTEPCTBO 3KOHOMUYECKOTO PasBUTUS HAageneHo nos-
HOMOYMAIMM MO BbIpabOoTKe rocyaapCTBEHHOM NOMUTUKMA M HOPMATUBHO-NPABOBOMY PErYNIMPOBaHNO B cdepe
KpeaTUBHOM 3KOHOMMKM [4]. Ha MUHMCTEPCTBO BO3NOXEHLI 06513aHHOCTH MO (POPMUPOBAHWIO 1 BEAEHWO €A M-
HOro peecTpa Cy6bEeKTOB KpeaTUBHbIX MHAYCTPUN, @ TakKe N0 pasMeLLEHo B OTKPBITOM AOCTYNe CBEAEHU O
pervoHarnbHON MHPPACTPYKType NoALepXKu. [MokasaTernbHo, YTO 3aKOH npefycMaTpuBaeT akTUBHOE BOBIIE-
yeHne cybbekToB Poccuiickon deaepauun B NpoLECC perynnpoBaHns: PErMOHbI BrpaBe yCTaHaBNMBaTb f0-
MOMHUTENbHbIE MEpPbl NOAAEPXKKM 3a CHET COBCTBEHHbIX BIOMKETOB, ONpeaensiTb KpUTEPUM OTHECEHUS Opra-
HWU3aUMA 1 WHAMBMAYANbHBIX NpegnpuHUMaTeneit k cybbektaM KpeaTuBHbIX MHAYCTPUA C YY4ETOM MECTHOM
cneundmkn, opmMmnpoBaTh pernoHarnbHele peectpel. Ha Havyano 2026 roga PernoHanbHbli CTaHgapT passu-
TUS KPEATMBHBIX MHAYCTPUI, pa3paboTaHHblii AreHTCTBOM CTpaTervyeckux MHULMATWB, BHEAPEH yxe B 67
cybbekTax deaepauum [5], 4To CBMAETENLCTBYET O BOCTPEOOBAHHOCTY AAHHOMO UHCTPYMEHTA HA MECTAX.

Poccuiickast Mofenb HaxoauTcs B CTaguu aKTUBHOMO CTAHOBNEHUS W KOPPEKTUPOBKW NPaBOMpPUMEH u-
TENbHON NPaKTUKL. 3aKoHOZATeNbHbIA Kapkac Co3faH, HO TpebyeT NOCTOSHHOM AopaboTk — OT BBEAEHUS
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HOBbIX MOHATWUN 4O PaCLUMPEHNS MOMHOMOYMIA MyHULMNAnUTETOB. Monarato, Kno4eBon 3agadeit Ha bnmxaii-
Liee BpeEMSI CTAHET He JanbHellee YCnoxXHeHe HopMaTBHON 6a3bl, @ HanaxuBaHue peanbHbIX NPoLeayp:
YCKOPEHHOE MPUHATHUE PErMoHasibHbIX NOA3aKOHHbBIX aKTOB, 3anyCcK eauHOro LIMPPOBOro KOHTYpa MeXBeao M-
CTBEHHOrO B3aWMOLEWNCTBUA M CUHXPOHM3ALMSA HASIOTOBOM MOMUTUKW C 3asiBIIEHHBIMU LIENSAMU NOLAEPXKKMA
cekTopa. be3 3Toro 3akoH puUCKyeT 0CTaTbCs KPacuBOi, HO ManONPUMEHNUMON KOHCTPYKLUMEN.

3akoHopaTenscTBo Pecnybnukn KasaxctaH pa3suBaeTtcs no MHoW Tpaektopuun. B otnuume ot Poccuu,
rae NPUHAT CaMOCTOSATESNbHbIN KOAMMULMPOBAHHDIA aKT, Ka3axCTaHCKWUA 3aKOHOAATenNb MOLen no nyTu UHTe-
rpauuy HOpM O KpeaTuBHbIX MHAYCTpUsX B 6a3oBbln 3akoH «O KynbType» [6]. Takon nogxoq UMEET Kak npe-
NMyLLecTBa (COXpaHEHMe KOMMAKTHOCTU 3aKOHOAATENbHOr0 MaccuBa), Tak W onpefdeneHHble OrpaHNyeHus
(MeHbLLas CTeneHb AeTanusaunn perynsatopHbix MexaHusmos). B aekabpe 2025 roga Maxwunvc MapnameHTa
KasaxcTtaHa npuHAN BO BTOPOM YTEHWUW 3aKOHOAATeNbHbIE NOMNPaBKM, HaNpaBieHHble Ha YCUneHue Noaaepx-
KW KpeaTWBHbIX WHAYCTpWiA. B npaBoBoi 060pOT BBEAEHLI MOHATUS «PABOTHWK KPeaTWUBHBIX MHAYCTPUA» W
«peecTp CyOBLEKTOB KpeaTUBHbIX MHAYCTPUA. MUHUCTEPCTBO KyNbTypbl 1 UHCDOPMALMK NONYYMUIO NOSTHOMO-
4MS MO0 MOHUTOPUHIY U OLEHKe MPUBIIEYEHNS YACTHLIX MHBECTULMIA B MPOEKTLI KPeaTUBHOTO CEKTOopa, a Ha
aKkumaTbl BO3MOXEHb! 3a4ayu Mo CO3A4aHWI0 YCMNOBUI ANs camopeanuvsaluy TanaHToB Yepes passutue npeg-
NpUMHUMaTeNbCTBa B AaHHOW cdhepe [7]. ObpaTM BHUMAHME Ha TO, YTO Ka3axCTaHCKUI 3akoHoAaTeNb yaenun
3HaunUTENbHOE BHUMAHME MOA3aKOHHOMY perynuposaHuio. Mpukazom MuHKCTpa KynbTypbl W MHGOPMaLMK OT
20 okts6ps 2025 roga Ne 572-HK yTBepxaeH AeTann3vnpoBaHHbIi NepeyeHb BUAOB AKOHOMUYECKOW AesTesb-
HOCTM, OTHOCSILLMXCS K KpeaTUBHOM MHAYCTpUK. [lepeyeHb CoaepuT 43 NosnLmn C ykasaHWeM COOTBETCTBY-
towwmx kogos ObLero knaccugukatTopa BULOB IKOHOMUYECKON AEATENBHOCTW U OXBaThIBAET Takue Hanpas-
TNEHUS, KaK IOBESIMPHOE [eN0, KMHO 1 aHUMauus, GubnnoTeyHoe n My3enHoe eno, My3blka, apxXUTEKTypa
MoZa, HapogHble npombichbl, IT 1 paspaboTka komnbtoTepHbIX urp [8]. Mpuesaska k kogam OK3[ obecneunsa-
€T BbICOKY0 CTEMeHb NPaBOBOW OMPEAENeHHOCTH, YTO OCODEHHO BaXHO ANS aAMWUHUCTPUPOBAHMS Mep rocy-
AaPCTBEHHOW NOLAAEPXKKA U BELeHUs CTaTUCTUYECKOrO yyeTa.

Kblprbiackast Pecnybnvka npoaeMOHCTpupoBana, noxanym, Haubonee opuriHanbHbIA NOAXOA K pery-
NIMPOBaHMIO KPeaTUBHON 3KOHOMUKU. BMECTO MPUHATWS YHWMBEPCANIbHOrO OTPACcNeBOro 3aKoHa Kblprbi3CKUiA
3aKoHofaTenb co3gan crneunansHbIn NpaBoBOW pexuM — [apk KpeaTUBHbIX MHAYCTPUI, OEATENbHOCTL KOTO-
poro perynupyetcs 3akoHoM Kbiprbidckon Pecnybnuku ot 8 asrycta 2022 roga Ne 88 [9]. MpuHumnmansHas
0C0BEeHHOCTb AaHHON MOAENN 3aKriyaeTcs B TOM, YTo apk KpeaTUBHbLIX MHAYCTPUIA NpeacTaBnseT cobon He
(HM3NYECKN OYEPYEHHYIO TEPPUTOPUIO, @ OCOOLI NPABOBOW PEXMM, AENCTBYIOLMA B OTHOLLEHWUN PE3NAEHTOB
He3aBMCUMO OT MecCTa UX (pakTudeckoro HaxoxaeHus. CornacHo ctatbe 3 yKa3aHHOro 3akoHa, KpeaTuBHas
WHOYCTPUS OnpeaensieTcs Kak BUL 3KOHOMUYECKOW OeATeNlbHOCTU, OCHOBAHHOM Ha TBOPYECTBE U CO3AaHMM
NPOAYKTOB UHTENNEKTYanbHON COBCTBEHHOCTU C UCMONb30BaHWEM TafiaHTa, MHHOBALWMA, TEXHOMOIMIA U Kynb-
TYPHOrO Hacrnegusi, pesynbTaToM KOTOPOW SBNAKTCA ToBap, paboTta unu ycnyra, obnagatowme sKOHOMUYe-
CKOW LIEHHOCTBIO.

3aKoH CoepXuT nepeyeHb U3 ABadLaTh oTpacrei, OTHOCUMBIX K KpeaTUBHBIM UHAYCTpUAM. B ux unc-
e apxuTekTypa 1 naHgwadTHbIN Au3anH, n3obpasntenbHoe UCKYCCTBO, MeAMancKycCTBO (BKMoYas cosda-
HWe BUPTYarnbHOM 1 AOMOMHEHHON PeanbHOCTL), My3blka U MCNIONHUTENBCKOE UCKYCCTBO, KMHO W choTorpacous,
aHumaums 1 rpadgpudeckuin gusanH, CMU 1 6riorvHr, peMecneHHYECTBO U XyA0XKECTBEHHbIE NPOMbICHbI, UH-
AYCTPUS MOZbl, NPOrpaMMUPOBAHIME W UCKYCCTBEHHDBIA WHTENNEKT, CO3AaHNE KOMMbIOTEPHBIX Urp U Kubep-
CropT, U3JaTenbCckoe Aeno, OeATernbHOCTb KpeaTUBHbLIX NPOCTPAHCTB, TYPUCTUYECKas AesATeNbHOCTb U paj
ApYrX HanpaeneHuid. [ns nonyyeHus cTatyca pesuaeHTa cybbekT npeanprHuMaTensCcTea LOSMKEH COOTBET-
CTBOBATb KIOYEBOMY KpuTEpuio: He MeHee 90 NPOLEHTOB BbIPYYKM 4OSKHO ObITb NOMyYEHO OT OCyLIeCTBe-
HWS BUOOB AeATENbHOCTY, BKMIOYEHHBIX B YTBEPXAEHHBI nepeyeHb. PeanaeHtamu MoryT BbIThb Kak topugnye-
CKue, TaK 1 PM3nNYecKue nuua, BKIKYas MHOCTPaHHbBIX rpaxiaH.

OKOHOMUWYECKas NPUBIEKATENBHOCTb KbIPrbI3CKOM MOAenu obecrneynBaeTcs NakeToM HamnoroBbIX npe-
thepeHumi, 3akpenneHHbix B Hanorosom kogekce pecnybnuku. [Ing pe3naeHToB YCTaHOBMEHA MOHMKEHHas
CTaBKa NOJOXOAHOMO Hanora B pas3mepe 5 NpoLEHTOB, CTaBka eAMHOrO Hanora siensetcs nporpeccueHon (0,5
npoueHta B 2023-2024 rogax, 1 npoueHT B 2025-2026 ropax, 2 npoueHTa ¢ 2027 roga), a pabotoaatenu-
pe3naeHTbl 0CBOBOXAEHbI OT ynnaThl CTPaxoBbIX B3HOCOB CPokoM Ha 15 neT [10]. CoBOKyNMHOCTb yKa3aHHbIX
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MNbroT CO3MAET YHUKarbHbIe KOHKYPEHTHbIE YCIOBWS, NPUBIIEKaTENbHbIE B TOM YnCne ANS «LMPPOBbIX KOYEB-
HWKOBY» W3 PasfYHbIX CTPaH.

Kblprbisckast mogenb Mapka kpeaTuBHbIX uHAycTpun (MKW), HeCMOTpS Ha BHELLHIO MpuBReKaTesib-
HOCTb, NOpPOXaaeT psig 060CHOBAHHbLIX COMHEHWIA B OTHOLLEHWM JONTOCPOYHOM YCTONYMBOCTY.

Bo-nep.bix, uHaHcoBblin MexaHuam (KW BbisbiBaeT Bonpock!. Oupekuus MKW, sBnssce Herocygap-
CTBEHHOW HEKOMMEPYECKOW OpraHu3auuei, (OMHAHCUPYETCS UCKMIOYUTENBHO 3a CYET OTYUCTIEHWIA pe3naeH-
TOB B pasmepe 1% OT BbIpyyku. [py HE3HAUMTENBLHOM KONMYECTBE Pe3naeHTOB OOBEM MOCTYNaKOLMX
CpeacTB 0OBLEKTUBHO HEAOCTATOMEH AN 06ecneyeHmns NOMHOLEHHOro HpUaNYECKOro CONPOBOXAEHMUS, Map-
KETWHIOBOW NOALEPXKM U peanu3aumm obpasoBaTtenbHbIX nporpaMM. B criyyae npepocTaBneHus rocyaap-
CTBOM JOTauui ANns NOKPbITUS AeduuymuTa HUBENUPYETCS U3HAYarbHbIA MPUHLMM CaMOOKYNaeMoCT MHCTUTY-
Ta pasBuTHS.

Bo-BTOpbIX, 3KCTEppUTOpManbHbIA NpuHUMN geidcteus KW co3gaér pucku MexiopuCauKUMOHHBIX
HanoroBbIX KOHNWKTOB. Pe3naeHT, dopmanbHo 3apeructpupoBanHblii B MK, MoXeT hakTuyecku ocy-
LEeCTBNATb AEATENBHOCTb HAa TEPPUTOPUM APYroro rocyaapcTea (Hanpumep, Poccun unu Kasaxcrawa), ynna-
4nBas Hanoru B BrogxeT KblprbidcTaHa. Takast cuTyauusi C BbICOKOM BEPOSITHOCTBIO CMPOBOLMPYET NpaBoBble
KOMAU3UM C HaNoroBbIMM OpraHamm conpegerbHbIX CTPaH.

B-TpeTbux, Ype3MepHO LIMPOKWA NepeyeHb KpeaTuBHbIX oTpacnen (20 nosvumi, BKYas Typusm W
nporpaMM1poBaHne Hapsiay C TPaGULMOHHBIMI TBOPYECKUMI HaNpaBneHWsIMU) Pa3MbIBAET CYLUHOCTHbIE rpa-
HWLbI MOHSATUS «KpeaTUBHAs SKOHOMMKay». BcrneacTBMe 9TOM0 MepbI rocyapCTBEHHOW NOAAEPKKM MOTYT pac-
NPOCTPaHATLCS Ha KOMMaHUK, Ybsi AeSTENbHOCTb MWL YCHOBHO CBSI3aHa C CO34aHWEM WHTENNEeKTyanbHoW
COBCTBEHHOCTU. YKasaHHas HEONpPeAenEHHOCTb 3aTpYaHSeT BbiCTpamMBaHue afapecHon NOALEpXKN AENCTBU-
TENbHO KPeaTUBHbIX MPOEKTOB W CHUXAET BEPOSTHOCTb JOCTKEHUS 3asIBIEHHOTO 3KOHOMUYECKOTo adpdhexTa.

MMonarato, YTo 6e3 U3MeHeHUs KpuTepres 0TOOpa PE3NIEHTOB, YKECTOYEHNS TPEBOBaHUI K OTHETHOCTH
0 peanbHOM MEeCTOHaXOXAeHUM BU3Heca 1 peLleHns Bonpoca 0 (hMHaHCMpoBaHu [upekumn Ha nepexoaHoM
aTane Kblprbi3ckas MOferb PUCKYeT OCTaTbCs CKopee MobOoMnbITHBIM NPaBOBbIM 3KCNEPUMEHTOM, YeM pabo-
TalOWMM Ha NEPCreKTUBY UHCTUTYTOM Pa3BUTHS.

lMapannensHo ¢ paseBuTUEM HaLMOHANMBHOMO 3akoHOAAaTeNbCTBa Ha npoctpaHcTee CHIT pa3sopaunsa-
€TCs NPOLEeCC MOAENLHOTO 3aKOHOTBOPYECTBA, NPKU3BaHHbIN 06ecneunTb CONMMKeHe NpaBoBbIX NOAX0L0B. B
mae 2025 ropga Ha 3acegaHuu MoctosHHOM Komuceum MIMA CHI no u3yyeHuio onbiTa rocygapCTBEHHOMO
CTpOUTENBCTBA W MECTHOTO CaMoynpaBrieHns bbin npeacTasneH 4opaboTaHHbIN NPOEKT MOLENBHOrO 3aKoHa
«O KkpeaTuBHbIX (TBOpYeCKMX) uHAycTpusx». Kak otmeTun 3amectutens npeacenatenst Komuteta Coseta
®egepauuv no PernameHTy 1 opraHu3aLmun napnameHTckon aestensHoct AnekcaHap CasuH, npegnarae-
Mas B JOKYMEHTE TEPMMHOMOMS MOMHOCTBLIO cornacyetcs ¢ paHee npuHaTbiMu aktamu MIMA CHI™ n Cnosa-
pem TepmuHOB 1 noHaTuir ot 2020 roga. B npouecce aopabotkn B NpoekT Bbinn 06aBNEHbI MHCTPYMEHTDI
NPUBNEYEHUS WHBECTULMIA OT BU3HECA W HACENeHUs, a Takke CTaTby, NOCBSLLEHHbIE MOHUTOPUHIY 3thdek-
TMBHOCTU (hMHAHCUPOBaHUs peanu3auumn 3akoHa [11]. Mo MHeHUo ceHaTopa, LOKYMEHT NO3BOMSET Kaxaomy
rocyfapcTy HalTu Hanbornee npuemMneMblit BapuaHT perynmpoBaHus, COXpaHsas npu 3TOM OBLIHOCTb KOH-
LienTyasnbHbIX NOAXO40B 1 TEPMUHOMOMMYECKYH0 COBMECTUMOCTb.

3HayeHre MOZeNbHOro 3aKoHa BbIXOAMT 3a paMKu cyrybo 1opuanyeckon TexHukn. Kak nogyepkusanoch
B XOZl€ 3KCMEePTHbIX 0BCYXAEHUIA, JOKYMEHT HanpaBMeH Ha pa3BUTUE KpeaTUBHbIX UHAYCTPWNA, 3alynTy npas
TBOPYECKUX PabOTHMKOB U MPUBIEYEHWe UHBECTULUWIA B KynbTypHble npoekTbl. Co3aaHue KpeaTuBHbIX Kna-
CTepoB, xaboB W apT-NPOCTPAHCTB PaCCMATPUBAETCS KaK MHCTPYMEHT 0BbeAMHEHNS TBOPYECKMX cneynanu-
CTOB 1 OTKPbITUS HOBbIX BO3MOXHOCTEN Ans monogexu [12]. Kpome Toro, MoaenbHbI 3aKOoH NoALepXMBaeT
WHHOBALWOHHbIe NOAXO0AbI, MOMOraloLe pa3suBaTh HOBblE POPMaThbl TBOPYECTBA — LMGPOBOE WUCKYCCTBO,
BMPTYanbHYyH pearbHOCTb, OHNaH-06pasoBaHue.

CpaBHeHuWe Tpex HauWOHamnbHbIX MOLenei No3BoMseT BblAeNNTb HECKONBKO NPUHLMNMANBHBIX pasnu-
unit. C 0gHON CTOPOHBI, pasnnyaeTcs cam TN NPaBOBOrO PErynmpoBaHus; Poccus npuHsna cneuuarnbHbIn
3aKOH O KpeaTWBHbIX WHAYCTPUSIX, KasaxcTaH WHTerpupoBan COOTBETCTBYIOLLME HOPMbI B 3aKOH O KymnbType,
KbiprblactaH co3aan ocobblii NPaBOBOW PEXMM C IKCTEPPUTOPUANBHBIM NPUHLMMNOM AencTaus. C apyron, Cy-
LECTBEHHO OTNWNYAKTCH UHCTUTYLMOHASbHBIE MEXaHU3MbI: B Poccun (popMupyeTcs MHOTOypOBHEBAs CUCTE-
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Ma C pacnpefeneHnem nosTHOMOYNA Mexay defepanbHbIM LEHTPOM M pervoHamu, B KasaxctaHe mopenb
Bonee LeHTpanu3oBaHa C Kr4eBOi ponbto MuHWCTepcTBa KynbTypbl M WHGopMauun, B KbiproidcTaHe
ynpaeneHue [1apkoM KpeaTuBHbIX UHOYCTPUA OCYLLECTBASIETCA HEroCy4apCTBEHHON HEKOMMEPYECKOW opra-
HW3auuein nog HaasopoMm HabntogatenbHoro coseTa. HakoHel, pasHATCA Noaxodbl K ONpeAeneHuo Kpyra
CyObeKTOB, MMELLMX NPaBO Ha rocydapCTBEHHYI MOAAEPXKKY, U KpuTepues ux otbopa. Poccus nowna no
NyTU CUCTEMHOTO perynuposaHus. KasaxctaH — no nyTu oTpacneBon uHTerpauuun. Kelprbl3cTaH — no nyTu
TOYEYHOr0 3KCnepumeHTa. Tpu CTpaHbl, TpY NoAxoaa, OAuH 0bLLuiA BEKTOP.

[Mpu BCEX pasnnumMsx NpPOCNexXMBatoTCs U obime TeHaeHUun. Bce Tpu rocygapctea npusHatoT KpeaTus-
Hbl€ WHOYCTPUA NMPUOPUTETHBIM HaNPaBSIEHNEM COLMANbHO-OKOHOMUYECKOTO PasBUTUS, CTPEMSTCS K KacTep-
HOW OpraHu3aLuy KpeaTMBHON 3KOHOMUKM, OPUEHTUPYIOTCS Ha MOALEPXKY AKCropTa KpeaTusHbIX yenyr. Kpome
TOr0, BO BCEX TPEX CTpaHax BegeTcs paboTa no (popMMpoBaHMI0 peecTpoB CyOLEKTOB KpeaTuBHbIX MHAYCTPUNA,
4TO CBUOETENLCTBYET O ABMKEHUM B CTOPOHY BOMbLUE NPO3PaYHOCTU U aapeCHOCTH Mep MOAAEPXKKU. B Hayuy-
HOW nuTepaType CrpaBeafMBO OTMEYAETCS, YTO HapsAy C MPUHATUMEM KOHLENUMA U HaLMOHaMbHbIX 3aKOHOB
HeobxoauMo (hopMUPOBAHUE LIENOCTHON WMHCTUTYLMOHANBHOW Cpeabl, ONpedensiolen YeTkue «npasuna ur-
Pbl», FOCYAAPCTBEHHbIE MPUOPUTETLI U KOHKPETHBIE MEpPbI NOAAEPXKM NPEANPUHUMATENEN.

BmecTe ¢ Tem coxpaHsieTcs psag npobnem, Tpebytowmx CKOOPANHUPOBAHHBIX AEUCTBUN HA MEXrocy-
AapCTBEHHOM ypoBHe. [pexae BCero, OTCYTCTBYET €AWHas METOAONOMs CTaTUCTUYECKOro yyeTa BKnada
KpeaTWBHbIX MHAYCTPUIA B 3KOHOMUKY cTpaH CHI™. HauuoHanbHble noaxoas! K oLeHke MaclutaboB KpeaTuBHO-
[0 CEKTopa CyLLEeCTBEHHO PasnuyatoTCsl, YTo 3aTpyaHSeT CONOCTaBUTENbHBIN aHann3 u BblpaboTky cornaco-
BaHHbIX MepP NOAAEPXKX. KpoMe TOro, pasnuyatotcs noaxodsl K onpeaeneHuio NpaBoBoro cratyca kpeaTue-
HbIX KacTepoB W KpUTEPUEB NPU3HAHUS TEPPUTOPUIA TakoBbIMU. HEOCTAaTOMHO pernamMeHTUpoBaHbl Mexa-
HW3Mbl TPAHCTPAHWYHOIO COTPYAHUYECTBA CYOBEKTOB KPEATUBHOTO NpeanpuHAMATENbCTBA U 3aLUMTbI UX NpaB
Ha pesynbTaTbl UHTENNEKTYalbHOWN AeATENBHOCTY B LM(DPOBON Cpese.

[MepcnekTUBHbIMI HanpaBneHnaMK CONMKEHNS 3aKoHOAATENbCTBA NPEeCTaBNATCA: UMMEMEHTaLmMS
MogenbHoro 3akoHa CHIT B HaumoHanbHble NpaBOBble CUCTEMbI C YYETOM CMELMMUKN CTPaH-Y4aCTHUKOB;
pa3paboTka eanHON METOAOMOTMU CTaTUCTUYECKOTO YYeTa; akTUBM3ALIMS MEXIOCYAapPCTBEHHOMO COTPYAHUYE-
CTBa B Chepe 3aliuTbl WHTENNEeKTyansHOM COOCTBEHHOCTM; CO3faHue MOCTOSHHO AEMCTBYHOLEN paboyei
rpynnbl npu MMA CHI o MOHUTOPUHIY peanu3auui MOAENLHOro 3akoHa W 0BMEHY MyyLIMMKM MPaKT MKamm.
PesynbTat GyaeT onpeaensTbCs He TOMbKO KaYeCTBOM HOPUANYECKOA TEXHWKW, HO U MOSIMTUYECKON BOMEN
rocyfapCTB K PasBUTUIO COTPYAHUYECTBA B JAaHHOW Cepe.

CpaBHeHue Tpex Noax0A0B NO3BONSET YBUAETb, YTO NPABOBOE PEryNMPOBaHWE KpeaTUBHbIX UHAYCTPUI
B rocyaapcTBax — yyactHukax CHI™ HaxoguTcs B cTagumn akTUBHOMO dhopmupoBaHms. Poccuickas Gepepauus,
Pecnybnuka KasaxctaH u Kbiproidckast Pecnybnuka, HeCMOTPS Ha pa3nuuns B n3bpaHHbIX Noaxoaax, ABuKy T-
cq B 00LeM HanpaBneHMn — K NMPU3HaHWIO KPeaTUBHOTO CEKTopa B KavyecTBe CaMOCTOSTENbHOr0 0bbekTa
rocyapCTBEHHOW MOMUTUKMA, 3aCnyXWUBAOLLErO CrnelnanbHbIX NpaBoBbIX MEXaHU3MoB nogaepxku. Mogenb-
HbI 3aKoH «O KpeaTUBHbIX (TBOPYECKMX) MHAYCTpUsX», pa3paboTaHHbli Ha nnowaake MIA CHI, cosgaet
HeobXoa4MMyl0 KOHLEeNTyanbHyl OCHOBY AN JanbHerWwero COnMKeHUs HauuoHamnbHbIX NPaBOBbIX CUCTEM,
COXpaHsis MpK 3TOM NPOCTPAHCTBO ANA yYeTa HauMoHanbHou cneundmkun. [anbHenwee passutie cobbiTui
ByneT 3aBuceTb OT TOrO, HACKOMbKO MocnefoBaTensHo rocygapctea CoapyxectBa byayT peanvs3oBbiBaTb
3arnoXeHHble B MOAENbHOM 3aKOHe MPUHLMMbLI 1 HACKOMbKO aKTUBHO OyaeT pasBMBaTbCS MEXTOCYAapCTBEH-
HbIA Ananor no Bonpocam KpeaTuBHOM 3KOHOMMKN.
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COBPEMEHHDIE ITPOBJAEMbI OHNMAHWA
KOPPYLIK: OT MHOT 00B6PA3IA TPAKTOBOK
K CUCTEMHOMY AHANU3Y

CEPTWH CEPTEN HOPbEBIY

KaHaMOaT negjarornvyeckux Hayk,
npoeccop AkaiemMnn BOEHHbIX Hayk,
pykosoguTenb Cryxbbl N0 NPOTUBOLEACTBIIO KOPPYNLMM
MasYn[K npu ML Poccum, Mockea

AHHoTauusA: PeTpoCneKTUBHbIA aHan13 0opMIEHINs COAEPXaTENbHON CyLHOCTH KOPPYMLMOHHbIX MPOsiBIe-
HWUi, 0bycnaenMBaeT HeOBXOAMMOCTb OTMETUTb COXPAHSOLLMIACS AMCKYCCUOHHBIA XapaKTep TPpaKTOBKM KOp-
pynumMK, OTpaxalolmii He TOMbKO Pa3HooBpasne WUCCNenoBaTEeNbCKUX MOAXOA0B, HO U OTBEYAOWMIA BCEM
NPOSIBNISIOLLMMCS B COBPEMEHHBIX YCIOBUSIX TPAHCHOPMALMOHHBIM BbI30BaM.

KnioueBble cnoga: Koppynuusi, KoppynuyoHHbIE BbI30BbI, MpeaynpexaeHe Koppynumuy, aHTUKOpPYNLMOH-
Hasi AeATENbHOCTb, KOPPYNLMOHHBIE YTPO3bl, aHTUKOPPYNLMOHHAs 6e30MacHOCTb.

MODERN PROBLEMS OF UNDERSTANDING CORRUPTION: FROM A VARIETY OF INTERPRETATIONS
TO A SYSTEMATIC ANALYSIS

Sergin Sergey Yurievich

Abstract: A retrospective analysis of the content of corruption manifestations necessitates noting the continu-
ing discussion about the interpretation of corruption, which reflects not only the diversity of research ap-
proaches, but also responds to all the transformational challenges that exist in modern conditions.

Key words: Corruption, corruption challenges, prevention of corruption, anti-corruption activities, corruption
threats, and anti-corruption security.

CoBpeMeHHble peanuu TpebytoT pasBuTUS IPEEKTUBHBIX CUCTEM MPeaynpPexaeHns Koppynuuu, cno-
COBHbIX NPOTMBOCTOSATL NOCTOSHHO BO3HMKAKOLLMM HOBbIM Bbi3oBaM. CyLLECTBYIOLLME LOKTPUHAMBHbIE NOAXO-
Obl OTpaxatoT pasHoobpasne uccnenoBaTeNbCkX METOLOB U MHCTPYMEHTOB NPOTUBOLENCTBUS 3TOMY SBME-
HWI0. [IMHamMuKa coLmanbHbIX NPOLECCOB BUSAET HE TOMBKO HA TUMbI KOPPYMLMOHHBIX CXEM, HO U Ha aHTUKOP-
PYNUMOHHBIA MeHTanuTeT obLiecTsa. B aT0i CBA3M, BOCNPUATUE KOPPYNLWW OTAEMNbHBIMU rpaxgaHaMn MeH -
eTCs, YTO HanpsMYyto BO3AENCTBYET Ha 3P EKTUBHOCTb aHTUKOPPYMNLMOHHBIX Mep.

MpuHMMas BO BHUMaHWE CROXMBLUMECS MCCredoBaTenbCckue noaxodbl, HEOBXoAMMO ykasaTb, UTO
HENoCPEACTBEHHO TPAKTOBKA MOHATUS «KOPPYNUMS» A0 CUX NOP OCTAETCA AMCKYCCMOHHOW, YTO OTpaxaer
MHOroobpasue uccneaoBaTeNnsCKMX NOAX0A0B M OTBEYAET COBPEMEHHBIM TPAaHC(OPMALMOHHBIM BbI30BaM.

Ocobbli MHTEPEC BbI3bIBAET KOHLENLMS, B paMKax KOTOPOW KOPPYMNLMIO pacCMaTpUBaOT B HECKOMbKNX
6a30BbIX 3HAYEHUSX, OCHOBHbIMM Cpeau KOTOPbIX SABNSAOTCS: obLecoumansHoe, NOUTIKOHOMUYECKOE, Kpu-
MWUHONOTMYECKOE, a TaKKe yronoBHo-npasoBoe BocnpusaTue [1, C. 30-31].

lMpumeYaTenbHO, YTO Kaxablid U3 yKasdaHHbIX MOAXOAOB MpeasfiaraeT CBOK YHUKAmbHY0 NepCnexkTuBy
ANS NOHWMaHWA U aHannu3a 4AHHOTO CRIOXHOTO M MHOTOrpaHHOro siBneHns. MMpu aTom 0cobblii 1ccnegosa-
TENbCKUA MHTEPEC BbI3bIBAET 0606LLEHHBIN NOAX0A, FAe CUCTEMHOCTb KOPPYNUMOHHBIX MPOSIBIIEHNA COMpS-

XII INTERNATIONAL SCIENTIFIC CONFERENCE | WWW.NAUKAIP.RU




n OPUCTIPYAEHLIUA: AKTYANbHBIE BOMPOCHI TEOPUA U NPAKTWKHK

XEHa C WX NONMUTUYECKON M coumansHom cneuudukon. COOTBETCTBEHHO, KOPPYNLUUS Kak SBMEeHWe, HocsLlee
CUCTEMHbI XapaKTep MOXeT ObiTb NPeACTaBneHa B BULE a3vaTCKOM, adprUKaHCKOM W NaTUHOAMEPUKAHCKON
MOZenu, rae Ans Kaxaoro NposiBIEHUs XapakTepHbl NMONMTUYECKME, SKOHOMUYECKWE, KyTbTYponornieckue u
WHble, 0BYCNOBNEHHbIE reononMTUYECKON cneundukoin ocoberHocTu [2, C.204].

[ns kaxzgon Mogenu xapakTepHbl 0COBEHHOCTH, 0BYCNOBEHHbIE FEONONIMTUYECKON CNELUPUKON: No-
NIUTUYECKIE, SKOHOMUYECKUE, KyNbTyporornieckue u uxbie [2, C. 204].

YuuTbiBas reononMTMYeckne O0COBEHHOCTU KOPPYMLMOHHBIX NPOSIBEHWA, UCCREAoBaTeN BBOAAT B
Hay4HbIN 0OMX04 KnaccuUKaLMIo, BKITHOYAILLYI0 JereHne Ha BOCTOYHYIO W 3anagHyto Koppynuuu. Hanpu-
Mep, B Tpyaax T. KO. l'ony6osckoro u T.H. CuHIOKOBOK, NpuaepXMBatoLLMXCcs NOJOBHON TOYKM 3pEHNS, B Ka-
4ecTBe Cneunmuyecknx 0COBEHHOCTEN, OTINYAILLMX YKa3aHHble BWAbl KOPPYNUMM, BblLENseTcs cuctema
coLManbHbIX CBS3EN, OCYLLECTBASIOLLMX PerynmpoBaHue CroXUBLUMXCS 0OLLEeCTBEHHbIX OTHOLEHMI [3, C.19].

Hapsigy ¢ npeacTaBneHHbIMU TOYKaMK 3peHns, LenecoobpasHo ykasaTb, YTO MHOroacnekTHOCTb AaH-
HOrO SIBMEHWS OTpaXaeTcs B KnaccudukaLumy no YpoBHAM NposiBrieHus. B yacTHOCTHW, peyb MAeT 0 AeneHnu
Ha HU30BYID KOPPYNLMIO, BbIpaXatoLLyocs Ha YPOBHE paxaaH 1 ManbiX OpraHv3auuin, a Takke BEPLUMHHYIO
KOppynuuio, NPOSIBISIOLLYIOCS B C(hepe rocyapCTBEHHON BACTH U KpyNHbIX kopnopauui [4, C. 36].

[MpuHUMas BO BHUMaHWE OCODEHHOCTU KOPPYMUMOHHBLIX MPOSBMEHUA, B OTEYECTBEHHOW Hayke Takke
BblAENSETCS ABa OCHOBHbIX BuAa koppynuun. COOTBETCTBEHHO, 9TO KOPPYNLMS B rOCYAapCTBEHHbLIX OpraHu-
3aumsIX 1 KOppynuus B HErocy4apCTBEHHbIX CTPyKTypax [5, C. 40].

[MpoaHan1amMpoBaB CMOXWUBLUMECS WCCRedoBaTeNbCKME MO3ULMM, OTMETWUM, YTO aHammu3 Koppynuuw
TpebyeT CMCTEMHOrO NOAX0Aa C YYETOM €€ coLuanbHO-NPaBOBOM HaMpaBfeHHOCTU. B COBPEMEHHOM Hayke
chopmupoBancs 4ByeauHbIA NOAXO0A, BKMHOYAOLMIA BbISCHEHME CrELM UK NPOTUBOLENCTBUS KOPPYNLMM CO
CTOPOHbI FOCYAAPCTBEHHbIX OPraHoB, a Takke 0COBEHHOCTW afanTauun aHTUKOPPYNLUMOHHBLIX Mep K coBpe-
MEHHbIM BbI30BaM.

VHbIMM CiOBaMK, UCTOPUYECKIIA OMbIT MOKa3bIBAET, YTO MOMHOCTBI) UCKITHOYUTL KOPPYNLMOHHbBIE PUCKM
He NpeacTaBnAeTCcH BO3MOXHbIM, TaK KaKk uaeanbHble MeToabl NpeasynpexneHus Koppynuuy He CyLLecTByHoT.
[Mpu 3TOM, CUCTEMHOCTb SBMEHUS HANPSIMYO CBA3aHa C BO3MOXHOCTBHO MOSyYeHUs OMKHOCTHBIM JIULOM Ma-
TEpUanbHbIX W HemMaTepuanbHbIX 6nar ¢ UCnonb3oBaHWeM CBOUX MOMHOMOYMA. YUnTbIBas NpeacTaBfeHHble
BbiLLE UCCNEAoBaTeNbCKMe NO3NLMK, a TaKkke CTPEMSACH CMCTEMATM3MPOBATh CROXUBLLUMECS NOAXOAbI, Uccre-
[oBaTeny NpeanaralT BBECTU B HAYYHbI 0bMxop knaccudukaumm, rae Bblaensertcs 6biToBas, Aenosas, af-
MWHUCTPATUBHAS KOPPYMNLMK, @ TaKkke Kak pasHOBMUAHOCTb KOPPYNLMOHHBIX NPOSIBIIEHWIA 3axBaT kak rocygap-
CTBa, TaK 1 busHeca [6, C.73].

[MpuHUMAs BO BHUMaHWe NPeACTaBMEHHY TOUKY 3peHusi, 0coboro BHUMaHUS 3acnyxuBaeT TOT (hakT,
YTO COBOKYMHOCTb [€SHUIA, KOTOPble OTHOCAT K KOPPYNLMOHHBIM B COBPEMEHHBIX YCMOBUSX HOCUT B Onpee-
NEHHOM CMbICIIe pa3MbITbIn XapakTep. [laHHas pasMbITOCTb pacCMaTpUBAETCA Kak (hakTop, NPensaTCTBYOLWMM
KOHKPETHOMY OMpeAeneHnio NMMYHOCTM KOPPYNLMOHEPA U BbISICHEHWUIO NMPUYMH B YCIIOBUSAX 03HAYEHHOTO SBne-
HWS. VIHbIMK crioBamu, peyb MAET 0 MHOroobpasun gakTopoB, CNOCOBCTBYIOLLMX PACPOCTPAHEHNIO KOpPY M-
LMK 1 KaK CeLCTBME, OTPaxXaroLLMXcs Ha (popmax ee NPosIBNEHNS, a Takke 0byCrnaBnmBatLLMX UCNONb30Ba-
HWe OnpedeneHHbIX aHTUKOPPYNLMOHHBIX WHCTPYMEHTOB, COOTBETCTBYIOLUMX HanpaBfieHWsM NpOTUBOAE It
CTBUS KOPPYNLMOHHBIM NPOSBAEHNUSM.

B pamkax BblLLEN3NOXEHHOrO CriedyeT KOHCTaTMpOoBaThb, YTO COBPEMEHHbIe UCCreaoBaTeny npeanara-
0T MCMOMb30BaTh B YCIOBUAX NPeaynpexaeHns Koppynuum Kak YHUBEpCarbHble MHCTPYMEHTbI, K KOTOPbIM
OTHOCUTCS NpaBo, Tak 1 creuududeckue, BKYatLLe B cebs COBOKYMHOCTb MHCTPYMEHTOB, HaNpsiMyo 3a-
BUCALLMX OT CNeLnduKN TEX UK UHbIX NPOSIBIIEHNIA KOPPYNLWK.

CnepgoBatenbHO, BbIICHEHWE MOHSATUIHBIX 0COBEHHOCTEN KOoppynuuM 00YCNOBMNEHO HEOOXOAMMOCTbLIO
aHanu3a O03HAYEHHOrO SIBMEHWS HE TOMbKO KaK [AEesHMSA, Hocswwero o6LeCTBEHHO-OMACHbI XapakTep, HO
npexae BCero, kak ghakTopa UCKaXeHWs1 BCEN CUCTEMbI OBLLECTBEHHBIX OTHOLIEHWIA. [pn 3TOM, B KayecTBe
pesynbTata NofoBHbIX AEeCTPYKTUBHBIX NMPOLECCOB, B COBPEMEHHOW Hayke NpearnaraeTcs paccMaTpuBaTth
perpagaumio  Bcex cep O0OLECTBEHHOM JKU3HW, MNPOSBASIOWYOCS B BuAe B3auMOOBYCrnOBREHHOMO
BO3AENCTBMSA, Hapylwawwero 6a3oBble NPUHUMNLI  FOCYOAPCTBEHHOM CRyxObl, 3aKpenneHHble Kak
OTEYECTBEHHbIM, TaK 1 MeXIYHapOAHbLIM 3aKOHO4ATENbCTBOM.
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Takum 06pa3oM, paccmaTpiBas Npaeo kak 6a30Bblil SNEMEHT COBPEMEHHO CUCTEMbI MPOTUBOLENCTBMS
KOPPYMLMOHHBIM MPOSIBNEHNSIM, LienecoobpasHo obpaTuTb BHUMaHKe Ha HeOBXOAMMOCTb NOCTOSIHHOM Koppek-
TUPOBKY TONKOBAHMSI MOHSATUS «KOPPYNLMS» B KOHTEKCTE TPaHCGOPMaLM COBPEMEHHbIX Peanuii, YTo No3eoss-
€T 06€CNeYnTb HE TOMbKO KOPPEKTHOCTb NPABOBbIX MPEANMCaHMIA, HO 1 3C)(HEKTUBHOCTb WX peanmaaLmiu.
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K BOMPOCY 0b OCMAPWBAHWW CAENOK
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acnupaHT kadeapbl «HacTHO-NpaBoBble (LMBUAMCTUYECKIE) HAYKI»
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AHHOTaums: B CTaTbe WccneayeTcs cneunduka 1 NpaBoBble OCHOBaHMS OCMapuBaHWSA CAEMNOK AOMKHUKA B
pamkax npoueaypbl HabnwogeHus. ABTOp aHanM3MpyeT OrpaHNYEHMs, HaknaablBaeMble 3aKOHOOATEeNbCTBOM
Ha peanu3auuio ykasaHHOro MexaHu3ma 40 (haKTUYECKOro NPU3HAHWUS SOMKHUKA HECOCTOATENbHLIM (6aHKpPO-
TOM), @ TaKkKe paccMaTp1BaeT BOMPOC O LienecoobpasHoCTh pacLUMpeHUst NOTHOMOYMIA BPEMEHHOTO ynpaB-
NSI0LLEro No 0CnapyBalo CAENOK AOMKHUKA B pamMkax npoLeaypbl HabnogeHus.

KnioueBble cnosa: 6aHKpoOTCTBO, npoueaypa HabniogeHus, ocnapuBaHne CAENOK AOMKHWUKA, BPEMEHHBIN
yNpaBnsoLLMA.

ON THE ISSUE OF CHALLENGING THE DEBTOR'S TRANSACTIONS IN THE FRAMEWORK OF THE
MONITORING PROCEDURE
Bakaev Ivan Andreevich

Abstract: this article examines the specific features and legal grounds for challenging a debtor’s transactions
within the framework of the supervision procedure. The author analyses the restrictions imposed by legislation
on the implementation of this mechanism prior to the debtor’s actual declaration of insolvency (bankruptcy),
and also considers the advisability of expanding the powers of the provisional administrator to challenge the
debtor’s transactions within the framework of the supervision procedure.

Keywords: bankruptcy, supervision procedure, contesting debtor's transactions, temporary manager.

Pa3BUTE POCCUMICKOrO 3aKOHOZATENbCTBA O HECOCTOSTENBHOCTM COMPOBOXAANOCh NOCTENEHHbIM
(hOpMUPOBAHNEM MEXaHWU3MOB, HAaNPaBMEHHbIX HE TOMbKO Ha NUKBUOALMI0 HENMATEXeCNOCOBHOro JOIMKHIKA,
HO W Ha BbISIBIEHNE BO3MOXHOCTEN BOCCTAHOBEHUS €70 XO3SAMCTBEHHON AeATenbHOCTU. OOHUM U3 Takux
MexaHu3MOoB cTana npouegypa HabnogeHns, Bnepsble 3akpenrneHHas B deaeparnbHOM 3akoHe OT 8 sHBaps
1998 r. Ne 6-®3 «O HecocTosiTensHOCTU (BaHkpoTCTBE)». [laHHas npoueaypa bbina BBeAeHa B Ka4ecTse npe-
BEHTMBHbIA MeXaHu3M, 0becrneynBatoLLero COXpaHHOCTb UMYLLECTBEHHON Macchbl JOMKHUKA Ha 3Tane noaro-
TOBKW [erna K pacCMOTPEHWMO ¥ onpefeneHns LanbHenwen cTpatern cynonpou3BoacTBa. lMpaktnyeckas
3HAYMMOCTb 1 9PEEKTUBHOCTL HABNIOAEHUS NPeSONPEeAenUnN ero UMNIEMEHTALMIO B AENCTBYIOLLYIO peaak-
LMo 3aKoHa 0 BaHKpPOTCTBE.

B HacTosLLee BpeMs NpaBOBOE ONpeaeneHne ykazaHHo npoLeaypbl CoaepxuTcs B CT. 2 PefeparnbHo-
ro 3akoHa o1 26 okt6psa 2002 r. Ne 127-03 «O HecocTosTensHOCTH (GaHKPOTCTBE)» (Aanee no Tekcty — 3a-
KOH 0 6aHKpOTCTBE). 3aKoHo4aTeNb CBA3LIBAET €€ peanu3aLnio ¢ JOCTUXKEHNEM HECKOMbKNX B3aUMOCBA3aH-
HbIX Lienen, B YaCTHOCTW: obecrneyeHneM COXpaHHOCTU UMYLLECTBa AOMKHUKA, NPOBEAEHUEM aHann3a ero
(HMHAHCOBOrO NONOXEHMS, (HOPMMPOBAHNEM peecTpa TpeboBaHW KPEAMTOPOB, NOArOTOBKOM 1 NPOBEAEHUEM
nepeoro cobpaxms kpeanTopos [5, c. 6].
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CopepkaHve HabnoaeHns B OPUANYECKON NUTEPATYPE 3a4acTylo packpbiBaeTCs Yepes ero PyHKUMOo-
HasbHYI0 HanpasfeHHOCTb. Tak, no MHeHuo K.b. Kopaesa, paccmatpuBaemas npouesypa UMeeT 3HaveHue
npexae BCero Kak NoaroToBUTENbHbLIN 3Tan K BO3MOXHOMY MPUMEHEHMI0 BOCCTAHOBUTESbHLIX MEXaHW3MOB.
Viccneposatenb akUEHTUMpYET BHUMaHWE Ha TOM, Y4TO UMEHHO B 3TOT nepuop gopmupyeTtcs 0B6bekTUBHOE
npeacTaBrneHne 0 NnaTexecnocobHOCTU JOSMKHIUKA U NEPCNEKTUBaX €€ BOCCTAHOBMEHWS B Npedenax CPOKoB
W npoueayp, YCTaHOBNEHHbIX 3aKoHO4ATENLCTBOM 0 6aHkpoTcTee [1, ¢. 85).

AHanornyHom Touku 3peHust npuaepxmaaetca u O.K0. CKkBopLOB, OTMEYaIOLLWIA, YTO aHanM3 uHaHCco-
BO-XO3SICTBEHHOTO COCTOSIHWS [OSDKHUKA Ha CTaguu HabriogeHus no3sonseT onpefenuTb Hamuune nmbo
OTCYTCTBME SKOHOMWUYECKWX NPEANOCHINOK ANs YA0BNEeTBOpeHUs TpeboBaHWi kpeauTopos. [3, c. 80].

ViccrnepoBaHue CyLecTBYIOWMX B Hay4HOW nuTepaType MOAXOZOB MO3BONSET CAenaTtb BbIBOA, YTO
HabntogeHe npeacTaBnsaeT cobon yHUKanbHbIM 3Tan 6aHKPOTCTBA, NOSBIIEHUE KOTOPOro 0BycroBreHo pas-
BMTWEM BOCCTAHOBUTENBHOrO MOTEHUMana KOHKypcHoro npasa. OCHOBHOE Ha3HayeHue JaHHOW CTaguu Co-
CTOWT B NPeOCTaBIEHNN KpeauTopam JOCTOBEPHON 1 06 BEKTUBHOM MHGOpMaLMK O (PMHAHCOBOM COCTOSIHUM
LOMKHMKA, HeOBXOAMMON ANS NPUHATUS PELUEHUS O BO3SMOXHOCTW NPUMEHEHUS B OTHOLLEHWW HErO BOCCTaHO-
BUTENbHBIX NpoLeayp nbo o nepexoge K MMKBUAALMOHHBIM MEXaHU3MaM.

CornacHo n. 1 ¢T. 66 3akoHa 0 6aHKPOTCTBE BPEMEHHbI YNpaBSoLWMUA HagerneH NpaBoM obpaLLeHns
B apbuTpaxHbIi CyA ¢ TpeboBaHUAMU O NPU3HAHWUM HEAENCTBUTENbHBIMU CAENOK U PELUEHW JOMKHIKA, ecrin
WX COBEpLLEHME CBA3AHO C HapYLUEHWEM OrpaHUYeHWi, NpegyCMOTPEHHbIX CTaTbsMmn 63 1 64 ykasaHHOro 3a-
koHa. Kpome Toro, ynpasnstowyuii Bnpase 3asBnsTb TpeboBaHWS O NPUMEHEHWW NOCNEACTBUN HeLencTBU-
TENBHOCTWN HUYTOXHBIX CAENOK [9, C. 174].

BmecTe ¢ TeMm, ucnonb3yemble 3akoHOZATENEM PUAMYECKUE KOHCTPYKLMM HE COLepXaT YeTKoro Kpu-
TEPUS ANS pasrpaHUYeHns HapyLIeHWU, BReKyLwmx 3a coboil 0CnopuMOCTb CAENOK LOIDKHUKA, OT TEX, YTO
NpeaonpesensitoT X HUYTOXHOCTb.

Ocoboe 3HayeHre Ans NpaBoNPUMEHUTENBHON NPaKTUKW B BONpOCe AuddepeHLmaLmn ocnopumblx 1
HWYTOXHBIX caenok npuobpeno VHhopmaumonHoe nucemo lMpesngnyma BAC PO ot 14.04.2009 r. Ne 129, B
KOTOPOM CCHOPMYNMPOBAHbI YETKME OPUEHTUPLI MPABOBO KBaNUMUKaLMK ykasaHHbIX caenok [7, ¢. 1-2].

Kpome TOro, B KOHTEKCTE paccMaTpuBaeMOoi TEMbl HEMArIOBaXHbIM SBMISIETCS BONPOC OCHOBaHWiA Ans
NPU3HaHUS COENOK JOMKHUKA HEAENCTBUTENBHBIMU B paMKax npoLeaypbl Habnoaexus.

HecmoTps Ha 10, yTo rnaea llIl.1 3akoHa o BGaHKpOTCTBE NMpedycMaTpuBaEeT cneumanbHble NpaBoBble
MexaHu3Mbl OCMapuBaHWA CLENOK JOSMKHUKA, BO3MOXHOCTb WX peanusaunv B pamkax AaHHOW mpoueaypbl
CYLLECTBEHHO OrpaHnyeHa 3akoHoAaTenem.

Tak, B cooTBeTcTBMM C . 1 CT. 61.9 3akoHa 0 BaHKPOTCTBE NPaBOM Ha 0bpalLeHe B apbuTpaxHbIn cya
C 3asBneHnsmMu 06 ocnapyBaHuM CAEnoK no cneumanbHbIM GaHKPOTHBIM OCHOBaHUSM HafeneHbl UCKIY -
TEMNbHO BHELUHWUIA U KOHKYPCHbIA ynpasnsiowue. Takum obpasom, ocnapusaHue COENOK N0 OCHOBaHUSM,
npeayCcMOTPEHHbIM cTaTbamMn 61.2 n 61.3 3akoHa 0 BaHKPOTCTBE, HE AOMYCKAETCs B pamkax mpoLeaypbl
HabnoaeHus.

BbllweykasaHHOe NMOATBEPXKAAETCS Pa3bsSCHEHUAMM, M3NOXeHHbIMW B lNocTaHoBneHun neHyma BAC
01 23.12.2010 1. Ne 63 [6, c. 20].

B HayuHoW nuTepaType OTCYTCTBYET EANHCTBO MHEHUI OTHOCUTENBHO 06BEMA NOHOMOUMI BPEMEHH O~
ro ynpasnsioLiero. HekoTopble yyYeHble-LMBUIUCTbI HaCTanBalT Ha HEOBXOAMMOCTW HafeneHnst BPEMEHHOIO
yNpaBnsoLLEro NpaBoM Ha ocnapuBaHWe COENOK HECOCTOATENbHOTO AOMKHMKA B MOPSAKE, NpedyCMOTpeH-
Hom rnason lIl.1 3akoHa o 6aHKkpoTCTBE.

B uyactHocTn, M.B. TentoknHa BbiCKa3biBaeT MHEHME O HEOOXOAMMOCTH PaCLUMPEHUS KOMMETEHLMM
BPEMEHHOrO YNpaBnsIoLWero U NpeLocTaBeHns eMy npaBa OcnapyBaTh CAEMKU OOIDKHWMKA HE3aBUCUMO OT
BpeMeHM 1x coBepLueHusi [4, c. 77-78].

BmecTe ¢ Tem CyLLECTBYOT M AnameTparnbHO NPOTUBONONOXeEHHbIE no3vumn. K npumepy, C.A. Ky3He-
LLoB 060CHOBaHHO YKa3blBaeT, YT NoA06HOe pacluMpeHne NOTHOMOYMI He COOTBETCTBYET Ha3HAYeHMIo Nnpo-
Leaypbl HabmogeHus:. 10 MHEHWIO aBTOPA, AaHHbLIA 3Tan He CBA3aH C (POPMUPOBAHNEM KOHKYPCHOM Macehl, a
HanpaBMneH Npexze BCero Ha CoXpaHeHWe CyLLECTBYIOLEro UMYLLECTBEHHOTO NOMOXEHWS JOMKHUKA U aHanms
€ero (pMHaHCOBOW YCTONYMBOCTW. Bonee Toro, BMELATENLCTBO B paHee CrIOXMBLUMECS rPaXaHCKO-NpaBOoBble
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OTHOLLEHWS Ha NepBOHaYanbHON CTagun aena o 6aHKPOTCTBE MOXKET HEraTUBHO CKa3aTbCs Ha CTabUMbHOCTM
rpaxgaHckoro 060poTa, 0CO6EHHO B Cryyasix NpekpaLieHns NPOM3BOACTBA MO Aeny UK 0TKasa B NpU3HaHWM
AOMKHMKa BaHkpoToM. [2, ¢. 95-96].

[MpeacTaBnsieTcs, YTo ykasaHHas nosvums B BOMblIEn CTeneHn COOTBETCTBYET MPaBOBOW Mpupone
HabmogeHus. OcnapuBaHue COENOK He MOXET paccMaTpuBaThCA Kak CaMOCTOSTENbHAs Leflb npouesypbl
BaHKpoTCTBa, a NpeacTaenseT cobon BCMOMOraTenbHbIA HOPULNYECKIUA MHCTPYMEHT, NPUMEHSIEMbIN AN1s 3a-
LWMUTbI MMYLLECTBEHHBIX MHTEPECOB KPEaUTOPOB B paMKax NoCreayoLmX CTaguin.

BmecTe ¢ TeM OrpaHM4EHHOCTb MOMHOMOYMIA BPEMEHHOIO YNpaBNstoLWEero He 03Ha4aeT ero MosHoro
npoueccyansHoro besgenctans. CynebHas npakTuka UCXOQUT U3 TOTO, YTO NPU BbISIBIIEHUM NMPU3HAKOB CO-
MHUTESbHBIX CAEMOK BPEMEHHbIN YNpaBnsioLMi BNpase MHALMMPOBATL NpUMEHEHIe 06eCneyunTenbHbIX Mep.
MneHym BAC P® npamo ykasan, YTO Hanuuue Npu3HaKoB HELEeNCTBUTENbHOCTU CLESKM MO OCHOBAHWSM,
npeayCMOTPEHHbIM cTaTbaMn 61.2 1 61.3 3akoHa 0 6aHKPOTCTBE, MOXET ObITb NPUHATO CYAOM BO BHUMAHWE
Npu paspeLleHnn BONpoca 0 HanoxeHU obecneynTenbHbIX OrpaHNYEHUI Ha COOTBETCTBYHOLLEE MMYLLECTBO.

[MpakTuyeckoe 3HavyeHWe AaHHOrO MexaHu3Mma TPYAHO nepeoueHuTb. Mcnonb3oBaHue obecneynTenb-
HbIX MEep MO3BONSET NPEAOTBPATUTL JanbHEeLee OTHYKOEHNE aKTUBOB, COXPaHWUTb MMYLLECTBEHHYIO OCHOBY
ANS NOTEHUManbLHOro NocneaytoLwero ocnapusaHus Caenku 1 TeM cambiM 06ecneynTb peanbHyto 3alyuTy UH-
TEPECOB KOHKYPCHbIX KpeauTopos [6, ¢. 20].

Mogaya COOTBETCTBYHLMX XOAATANCTB MO3BOMSET MUHUMU3MPOBATL PUCKM YTPaThbl NIMKBULHBIX aKTu-
BOB JOJTKHMKA, OTYYXOEHHbIX B paMkax nogo3puTesibHbIX CAENOK NyTeM HeONYLEHUs AanbHENLLEN Npoaa-
XM CMOPHOTO MMYLLECTBA TPETHUM TULLAM.

[MoaBoas uTor, crieayet OTMETUTb, YTO AECTBYOLWAsn MOLENb NPaBOBOrO PerynupoBaHus NpoLleaypsl
Habnto4eHNst OPUEHTUPOBAHA NPEXAE BCEr0 Ha aHanW3 HMHAHCOBOTO NOMNOXEHUS QOJDKHUKA U obecneyeHue
COXPaHHOCTK €ero umyllectsa. OrpaHuyeHre NoNHOMOYUA BPEMEHHOTO YNPaBMSHLLEro B 4acTu CaMocTos-
TEMbHOr0 0CMNapuBaHUs CAEMOK Mo cneumnanbHbiM BaHKPOTHBIM OCHOBAHWAM MPeaCcTaBiseTcs nornyeckn oby-
CMOBIEHHbIM LiensaM1 JaHHOW npoueaypbl. BMecTe ¢ Tem npeyCMOTPEHHbIE 3aKOHOM 0becneynTenbHble Me-
XaHU3Mbl MO3BOMNSAIOT KOMMNEHCUPOBATh YKasaHHble OrpaHWMyeHns W obecneunBaTb 6anaHC WHTEPECOB BCEX
y4aCTHUKOB Jena o0 6aHKpOoTCTBE.
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AHHoTauus: B cTaTbe uccneaytoTcs rpaxaaHcKo-NpaBoBble NOCMeACTBUs 3M0ynoTpeBtneHns NpaBoM B poc-
cuiickoM npase. Ha 0CHoBe aHanu3a coBpeMeHHON CyaAe6HOI NPaKTUKM BbISBNAKTCS OCHOBHbIE (HOPMbI 3110~
ynoTpeGneHns NpaBoM 1 COOTBETCTBYIOLLME M NpaBoBble nocneacTeus. Ocoboe BHUMAHME yaenseTcs npo-
Gneme Cyaenckoro YCMOTpeHWst Mpu NMPUMEHEHN OTKa3a B 3aluuTe Npasa, a Takke BOMpocam BO3MELLEHMS
yObITKOB 1 MHBIM MepaMm rpaXaaHCKo-NPaBOBO/A OTBETCTBEHHOCTU. PaccMaTpuBaloTCs akTyarbHble TEHOEH-
LW NPaBONPUMEHEHMS, NPOSBNISIOLLMECS B KOPNOPATUBHbIX, GAHKPOTHBIX U MHTENNeKTyanbHbIX cnopax. Lie-
INbl0 CTATbU SABNSETCS BbISBNEHIE W CUCTEMHbIV aHaNN3 rpaxaaHCcKo-NPaBOBLIX NOCNEeACTBMIA 3anioynoTpebre-
HIS MPABOM, A Takxke onpeeneHne 0COBGEHHOCTEN X MPUMEHEHMS B COBPEMEHHOI Cye6HO NpakTuKe.
KnioueBble cnoBa: anoynotpebreHie npasoM, NpeAenbl OCyLECTBIEHUS TPaXOaHCKIX NpaB, 0Tkas B 3alljy-
Te NpaBa, HeAeCTBUTENBHOCTb CAEMNKY, BO3MELLEHNE YObITKOB, LnkaHa, 06X0f 3akoHa, JOGPOCOBECTHOCTb.

CIVIL CONSEQUENCES OF ABUSE OF RIGHTS: AN ANALYSIS OF RUSSIAN LEGISLATION AND
JUDICIAL PRACTICE

Gavrilenko Igor Vadimovich

Abstract: The article examines the civil consequences of abuse of law in Russian law. Based on the analysis
of modern judicial practice, the main forms of abuse of law and their corresponding legal consequences are
identified. Particular attention is paid to the problem of judicial discretion in the application of denial of protec-
tion, as well as issues of compensation for damages and other measures of civil liability. The current trends of
law enforcement, manifested in corporate, bankruptcy and intellectual disputes, are considered. The purpose
of the article is to identify and systematically analyze the civil consequences of abuse of law, as well as to de-
termine the specifics of their application in modern judicial practice.

Keywords: abuse of law, limits of the exercise of civil rights, refusal to protect the right, invalidity of the trans-
action, compensation for damages, chicane, circumvention of the law, good faith.

3noynotpebreHne npaBoM SBNSETCH OOHONW U3 Hanbonee ANCKYCCMOHHBIX KaTeropui rpaxpaHckoro
npasa, 4To 0BYCMNOBMEHO OTCYTCTBUEM YETKUX KPUTEPUEB €r0 pasrpaHUYEHNs C NPaBOMEPHBIM MOBEAEHNEM.
B ycnoBusix Takon HeonpeneneHHoOCTU KBanudukaLms COOTBETCTBYHOLMX JeACTBUA BO MHOTOM OCYLLECTBIIS-
eTCS Ha OCHOBE CyOEWCKOro YCMOTPEHMS, (hOPMUPYIOLLErOCs C Y4eTOM 0BCTOSTENLCTB KOHKPETHOTO Aena
[1,c. 47]. CnoxHOCTb OnpeaeneHns cogepxaHns 3noynotpebneHns npaBoM HEMOCPEACTBEHHO BMMSET Ha
NPaKTUKY NPUMEHEHUS TPaXKAaHCKO-NPaBOBbIX NOCNeACTBUIA Takoro noeeaeHns. OTCyTCTBME eanHoo6pasHoro
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noaxofa K ux Bblbopy 1 060CHOBaHWIO NPUBOAUT K BApUATMBHOCTU CyAEOHbIX PELLEHUI, YTO 0COOEHHO 3a-
METHO B CMopax pasfiyHoi NpaBoBOW cpedbl. B aToit cBA3n 0cobyto akTyanbHOCTb npuobpeTaeT aHanu3
NPUMEHSIEMbIX CyAamu NOCAEACTBUN 3n10ynoTpebneHns NpaBoM U BbISIBNIEHNE YCTONUMBBLIX TEHAEHUWA npa-
BOMPUMEHEHMUS.

AKTyanbHOCTb TeMbl 0ByCoBfIeHa CTabubHO BbICOKOM JOMEN CMOPOB, B KOTOPLIX CTOPOHbI CChINATCS
Ha nonoxeHus cT. 10 MpaxgaHckoro kogekca Poccuitckoin deaepaumu, a Takke AUHAMUYHBIM Pa3BUTUEM CY-
AebHon npakTukn. Tak, B 2025 rogy ApbutpaxHbiM cyaoM [JansHEBOCTOYHOTO OKpyra Bbin NOArOTOBNEH Cre-
LnanuanpoBaHHbIn 0630p npakTuku npumeHenus ct. 10 TK P®, oxeaTbiBatowymin Aena 3a npefwecTtsytoLme
Tpu roga. Kpome Toro, B 2026 rogy BepxosHbii Cya Poccuickoin eaepauum npogonxun opMupoBaHue
NPaBOBbIX MO3ULMIA MO BOMpOCaM 3r0ynoTpebneHns NpaBoM, YTO CBMAETENbCTBYET O HE3aBEepLUEHHOCTU
npouecca CTaHOBMEHUS JAHHOMO WHCTUTYTA. Llenbio CTaTbi SBASIETCS BbISIBIIEHWE U CUCTEMHBIA aHann3
rpaxaaHCcKo-NpaBOoBbIX MOCNEACTBUM 30ynoTpebnieHns nNpaBoM, a Takke onpefeneHne 0CobeHHOCTEN WX
NPUMEHeHNs B COBPEMEHHOM CyAeBHO NpakTuke.

PasbscHeHus kaTeropu 3noynoTpebneHuns npasom nonyyuunu passutue B aktax BepxosHbin Cyg Poc-
cuickon depepaumn. Tak, B MNoctaHoeneHun Mnenyma ot 2 noHs 2015 r. Ne 25 nogyepkusaetcs Heobxoau-
MOCTb OLEHKW NOBEAEHUS YHACTHUKOB rpakaaHCKMX NPaBOOTHOLIEHWI UCXOAS W3 CTaHaapTa Jo6poCoBECTHO-
CTW, NpeanonaratoLLlero y4eT npaB 1 3aKOHHbIX MHTEPECOB APYroi CTOPOHbI U pasyMHOE COAENCTBUE WX pea-
nusaumun. Mctopuyecku nogxod K 3noynotpebneHno npaBoM NpeTepnesn 3BOMOLMIO: B AOPEBOSIOLMOHHBIN
Nepuoa OHO He OblI0 HOPMATUBHO 3aKPEMEHO, B COBETCKMI NEPUOS, CBSA3bIBANIOCH C UCMONb30BaHWEM MpaBa
BOMpEKU ero coumanbHOMy HasHauveHuto. Buktop MeTtposuy MpubaHoB paccmatpuean 3noynotpebrneHue npa-
BOM Kak «0COBbIN TUM rpaXgaHCKOro NpaBOHapYLUEHUS... CBA3AHHbINA C UCMOMb30BaHUEM HEL03BOMEHHBIX KOH-
KPeTHbIX (hOpM B paMKax [03BOSIEHHOMO 3aKOHOM OBLLEro TUna NOBEAEHUS» U KPUTUYECKU OTHOCUICS K OLle-
HOYHbIM KaTeropusm J06POCOBECTHOCTW BBUAY UX HEOMpedeneHHOCTH. B coBpeMEHHON NpaBoBON CUCTEME
3anpeT 3noynotpebneHuns NpaBoM HOCUT YHUBEPCAnbHbIA XapakTep W MPUMEHSETCS BO BCEX Cipepax rpaxaaH-
ckoro oboporta. KriioyeBon npobremoit ocTaeTcs yCTaHOBMEHWe HeJ0BPOCOBECTHOCTW MOBEAEHNS, MOCKONbKY
KpUTEPUW €ro OLEHKM SBMNSIOTCS OLIEHOYHBIMM U (hOPMUPYIOTCS CyAebHOM NPaKTUKOM Ha OCHOBE COBOKYMHOCTM
06CTOATENLCTB KOHKPETHOTO AeNa, YTO YCUNMBAET 3HAYEHUe CyAENCKOro yeMoTpeHus [2,c. 158].

CoBpeMeHHoe noHUMaHue ocHoBbiBaeTcs Ha n. 1 ¢1. 10 K PO, 3anpeLyatowem ocyLyecTBrieHmne rpax-
[AHCKWX NPaB UCKIMIOYUTENBHO C HAMEPEHNEM NPUYUHWTDL Bped, AeNCTBUS B 06X04 3aKOHa C NpOTUBONPAaBHOM
Lienblo 1 WHOEe 3aBefOMO HeJob6pPOCOBECTHOE OCYLLEeCTBNeHWe npaB. [JaHHas HOpMa KOPPECNOHANPYET NpUH-
Lumny fobpocosecTHOCTH, 3akpenneHHomy B nn. 3 u 4 ct. 1 TK PO. B npaktuke BepxosHoro Cyga Poccuickon
denepauun 3noynoTpebneHne NpaBoM paccMaTpuBaeTCs kak (hopManbHO MpaBOMEPHOE, HO Hedobpoco-
BECTHOE OCYLLeCTBIIEHNE CYOBEKTUBHOIO NpaBa, MPOTMBOPEYaLLEee ero HasHauYeHWo U MHTepecaM y4acTHUKOB
obopoTa. B JOKTpUHE rpaxaaHCcKoro npaea BbIAENATCS TPU OCHOBHbIE (DOPMbI 3110yNOTpebneHns npaBom:
LUMKaHa, fendcTBns B 06X04 3aKoHa C MPOTUBOMPABHOW LENbI U MHOE 3aBefoMO HefobpOcoBECTHOe OCy-
LECTBIEHNE TPaXOaHCKUX NpaB, SBASKLLEECS OLEHOYHOW KaTeropuen, NpUMEHseMon Cyaamu C y4eTom
CTaHgapTa noBefeHus 4O6POCOBECTHOrO y4aCTHUKA rpaxaaHckoro obopora.

[elcTBytolLlee 3aKOHOAATENLCTBO NpefyCMaTpuBaeT HECKONbKO BWAOB NPaBOBbLIX MOCNEACTBUIA 3110-
ynotpebnexus npasom. CornacHo n. 2 ¢1. 10 'K P®, npu ycTaHoBneHnn dakta 3noynotpebneHuns cyg MoxeT
OTKasaTb B 3alUuTe npaBa NOSHOCTbK UMM YaCTUYHO, @ TaKKe MPUMEHUTb WHbIE NPeLyCMOTPEHHbIE 3aKOHOM
Mepsbl. Kpome Toro, B cootBetctBm ¢ N. 4 cT. 10 K PO, ecnun 3noynotpebneHne npaBom NOBREKNO HapyLl e-
HWe NpaB ApYroro nuua, Takoe N1Lo Bripase TpeboBaTb BO3MELLEHNS YObITKOB.

Oco6€eHHOCTLH AaHHOTO MEXaHW3ma SBMSeTCs 3HaunMTenbHas auckpeums cyaa. Kak otmevan B.M. MNa-
WKH, popmynuposka . 2 ¢T. 10 K P®, cornacHo KOTOpoWn Cyh, «MOXET» 0TKa3aTb B 3alUuTe Nnpaea, a He «0T-
KasblBaeT», NOpoxaaeT npobnemy: «CoBepLleHUe 3noynoTpebneHns npaBoM B CriyYae COOTBETCTBYHOLLETO
pPeLLeHns cyfa MOXeT ocTaTbCst 6e3 nocneacTBuil Ans ynpaBOMOYEHHOMO CybbekTa, TO ecTb bes3HakasaH-
HbIM». [laHHbIN NOAX04 HE ABMSETCS YHUKaNbHbIM U Ucnonb3yeTcs, Hanpumep, B CT. 333 K P®, ogHako B
KOHTEKCTe 3roynoTpebrneHns npaBoM OH npuobpeTtaeT ocoboe 3HayeHWe BBWAY CIOKHOCTY KBanmuKkaLumum
COOTBETCTBYHOLLEro noBeaeHus [3,c. 37].
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OTka3 B 3awuTe NpaBa SBMSETCSA OCHOBHON M Hanbonee pacnpoCTpaHEeHHOM CaHKLMeR 3a 3noynoTpe 6-
fIeHne MpaBoOM W HOCUT MPEUMYLLECTBEHHO 3aLUMTHBIN XapaKkTep, HanpaB/ieHHbIN Ha BOCCTAHOBIIEHWE NpaB
notepnesLuero. B O63ope npakTuku npumeHeHns apbutpaxHoimu cyaamm cT. 10 K PO ykasaHo, 4to «Lenbto
0TKa3a B 3alLuTe npasa nuuy, 3noynotpebusLLeMy NpaBoM, SBISIETCA He Haka3aHue JaHHOro nuua, a 3alumTa
npaB nuua, nocTpagaBLIero B pesynbraTe 3Toro 3noynotpebnexns». Tem cambiM «HENOCPEACTBEHHON Lie-
INbl0 Ha3BaHHOW CaHKUWW SBNSIETCA He HakasaHwe nuua, 3noynoTpebuBLUEro NpaBoM, a 3aliuTa npas fuua,
noTepneBLUEro OT 3TOro 3noynotpebnexnsy [4].

Vicxoas 13 ykazaHHOMO Noaxoaa, Cyd MOXET He YuuTbiBaTb 40BOAbI NnLa, (hopManbHO eUCTBYHOLErO
B Npefenax npaea, U NPUMEHUTb OTKa3 B 3alUuMTe MpaBa Kak K UCTLY, Tak U K OTBETUMKY. BaxHbIM SBNSeTcsa 1
TO, YTO A@HHAs CaHKLMS MOXET NPUMEHSATLCS CYAOM No COBCTBEHHON MHMUMaTKBe. Kak pasbscHseTcs B UH-
(hopmaumoHHoM nucbme Mpesnanyma BAC PO ot 25.11.2008 Ne 127, «c y4eTOM UMNEPATUBHOTO MOSIOXKEHUS
3aKOHa O HeJoMmyCTUMOCTW 3110ynoTpebneHns npaBoM BO3MOXHOCTb KBanudukauum cygom AercTBui nuua
kak 310ynoTpebneHre NpaBoM He 3aBWUCUT OT TOrO, CCbiflanach N apyrasi CTOpoHa crnopa Ha 3noynotpebne-
HWe NPaBOM NPOTUBHOW CTOPOHOWY. [JaHHas No3nLmMs nonyyuna pa3suThe 1 B COBPEMEHHON CyaebHON npak-
THKe [5].

OfHUM 13 Hanbonee 3HaYMMbIX MOCNEACTBUM 3M0YNOTPeBNeHUs NpaBoM SBMSETCS NPU3HAHUE CAENOK
HefeicTBUTENbHbIMK. [paBOBbIM OCHOBAHWEM [MS 3TOMO BLICTYNAET COBOKYNHOE npumeHeHue cT. 10 u cT.
168 K P®. CornacHo nosuuuu BbICLUMX CyAO0B, «3roynoTpebneHne npaBoM npu COBEPLIEHUM CLOENKM SBMS-
€TCS HapyLweHneM 3anpeTa, yctaHoBneHHoro B ¢T. 10 K P®, B cBA3M C 9TUM Takas caenka JomkHa ObiTb
Npu3HaHa HedencTBUTeNbHOM B cooTBeTCTBUM €O CT. 10 1 cT. 168 K PO kak Hapywatowlas TpeboBaHus 3ako-
Ha». [N NpUMEHEHUs AaHHOMO OCHOBaHMS HEOBXOAMMO YCTAaHOBUTL HaMPaBnEHHOCTb CAENKM Ha peanusa-
L0 NPOTMBONPABHOMO WHTEpeca 1 HeJobPOCOBECTHLIN XapakTep MOBEAEHUS YYaCTHWKOB. [1pu 3TOM B Cy-
AebHOM npakTUKe OLEeHKa Takux 0BCTOATENbCTB OCYLIECTBISETCA C YY4ETOM COBOKYMHOCTW [OKa3aTerbCTB,
CBMOETENLCTBYIOLMX O Lienu 1 (DakTUYeCKUX NOCNeACTBUAX COBEPLUEHHBIX AeNCTBUM [6,C. 4].

C 1 mapta 2013 roga B n. 4 ct. 10 'K P® 3akpenneHo npaso nuua, nocTpagasLuero oT 3noynotpebne-
HWSA NpaBoM, TpeboBaTb BO3MELLEHNS NPUYMHEHHBIX YObITKOB. [laHHas HoBenna BocnonHuna npoben B pery-
NIMPOBaHMK, MOCKOIbKY paHee NocneacTsns 3noynoTpebnenns npasoM CBOAMIMCH NPEUMYLLECTBEHHO K OTKa-
3y B 3awmTe npasa. B cynebHon npaktuke 2026 roga hopMmpyoTCs NOAX0AbI K B3bICKaHUIO YObITKOB, Npuym-
HEHHbIX 3roynoTpebneHneM npaBoM, BKIIOYAS YTOUHEHWE KPUTEPUEB €ro YCTaHOBMEHWS NPU OLEHKe Aelt-
CTBMI apbuTpaxHbIX ynpasnsiowmx. BepxosHoin Cya Poccuitckoit ®efepauuy NnpogonxaeT passueath AaH-
Hble Noaxofpl, YTO cnocobeTByeT hopMMpoBaHnio 6onee aPEEKTUBHOrO MexaH13ma 3alnTbl npas 4obpoco-
BECTHbIX y4acTHUKkoB obopota. [lononHuTensHO CyaebHas mpakTuka BblpaboTana mexaHusm npoTUBOAE -
CTBUS 3110ynoTpebneHnio NpaBoM B BUAE B3bICKaHUS CyaebHbIX pacxodoB B MOBbLILEHHOM pa3mepe. Tak, no
OTAerNbHbIM enam Cyabl B3biCKani 3HauMTENbHbIE CyMMbl CYAeBHbIX PacXO[0B 3@ MHULMMPOBAHWE 3aBEAO-
MO Heo60CHOBaHHbIX NpoLeccoB. B psae crnyyaes 3noynotpebneHne npaBom Takke MOXET NOBMeYb NpuMe-
HEeHWe MHbIX NOCNeLCTBMI, BKITKOYas KOMNEHCcaLMo MOpanbHOro Bpeaa, B3bickaHue npoueHTos no ct. 395 K
PO, a Takke 0TKa3 B NPUMEHEHUN UCKOBOW AABHOCTM.

HecMoTpst Ha Hannume 3akoHoaaTernbHOW Gasbl U PasbsSCHEHWA BbICLIKMX CYOB, NPABONPUMEHUTENb-
Has NpaKTuka CTankmMBaeTcs ¢ psaoM npobnem [7,c. 83]. Bo-nepBbiX, COXpaHAETCS HEONPEAEneHHOCTb B pas-
rpaHuyeHnn 3noynoTpebneHns NpaBoM 1 WHbIX rpakaaHCKUX NpaBoHapyLUeHn. Kak oTMevaeTcs B uTepary-
pe, «OTCYTCTBME €AMHOM0 HayYHO-TEOPETUYECKOrO NOAX0o4a K ONpedeneHntio rpaHuL peanusauuy npas npu-
BOAMT K NPOTUBOPEYNAM, BO3HUKAIOLLMM KaK B JOKTPWHE, TaK 1 B CyAeBHON npakTukey. Ha npaktuke 310 npo-
SBNSETCS B 3aTPYAHEHWUAX NpU pasrpaHnyeHnn obxoaa 3akoHa U MHUMbIX CAEMOK, 4TO 06yCrnoBNMBaEeT Heoa-
HOPOAHOCTb CyAeOHbIX peLLeHuit. Bo-BTOPbIX, ANCKYCCUOHHBIM OCTaETCS Npeaen Cyaenckoro yCMOTpeHUs npu
npumeHeHnn n. 2 1. 10 TK P®. GopmynnpoBka «Cyg MOXET OTKasaTb» NO3BONSET y4UTbIBATL 0BCTOATEND-
CTBa KOHKPETHOrO Aiena, HO OAHOBPEMEHHO CO3AaEeT PUCK KaK PacLUMPUTENBHOTO, Tak U Ype3MEPHO OrpaHny u-
TEMNbHOrO NMPUMEHEHUst AaHHOW CaHKUMKU. B-TpeTbux, NpobriemMHbIM oCTaeTcs kBanudukaumus 3noynotpebne-
HWS NPaBOM B KOPMOpaTUBHbIX NpaBooTHOLWEHNAX. CyaebHas npakTuka nokasbiBaeT, YTO AENCTBUS y4acTHU-
KOB XO35IMCTBEHHbIX 0BLLECTB He BCerga 060CHOBAHHO KBANMMULMPYIOTCS Kak 06x0f 3aKoHa, YTO ykasbiBaeT
Ha HeobxoaumocTb BbIpaboTki Gonee YeTkux KpUTepues.
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MpoBeaeHHbI aHanuU3 No3BOMSIET CAeNaTh BbIBOA O TOM, YTO rpanaHCKO-MpaBOBble MOCHEACTBUS
anoynoTpe6neHnsi npaBom 06pasyoT CUCTEMHbI MEXaHWU3M 3aLLyWTbl, B KOTOPOM KIHOYEBYHO POflb UIpaeT oT-
Ka3 B 3alUuTe Nnpasa, AONONHSEMbIA UMYLLECTBEHHBIMM U MHBIMU MepaMi Bo3aeiicTaus. CoBpeMeHHoe pery-
NMpoBaHue 1 cynebHas npakTuka AEMOHCTPUPYIOT TEHAEHLMIO K PACLUMPEHNIO KOMMEHCATOPHbIX MEXaHN3MOB
1 Gonee akTUBHOMY NMPUMEHEHWIO MOCNEACTBUI 3n0ynoTPe6neHNs NpaBoMm, npexae Bcero B hopMe B3bicka-
HUst YObITKOB U CyneBHbIX PacxodoB. B Lenom passuTMe [AHHOMO MHCTUTYTA HanpaBreHO Ha MOBbILLEHMe
a(hheKTUBHOCTM 3alUNTLI AOBPOCOBECTHBIX YYACTHUKOB rpaxaaHCcKkoro 06opoTa 1 AanbHemLLyo KOHKPeTU3a-
L0 KpUTEPUEB 3M0YNOTPEOIIEHNS NPABOM B Pa3NMYHbIX Chepax NPaBOOTHOLLEHNI.
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YBaxkaeMble KoJJ1ern!

[Tpurnamaem Bac npuHsTh yyactue B MexX1yHapOIHBIX HAYYHO-TIPAKTUUYECKUX KOH(pepeHIHsIX!

Hara Ha3panue kondepeHmmun Yeayra Mudpp

S EoHS XXIX MexaynaponHas HayqHO-IPAKTHYCCKast KOH(EPEHLIHL 150 py0. MK-2710
AKTYAJIBHBIE BOITPOCHl COBPEMEHHOU HAYKHA 3al cTp.

S oK VI MexnyHaponHas HaydHO-IIPaKTHICCKast KOH(epeHIHs 150 pyo. MK-2711
HAYUYHBIE UCCJIELOBAHUS U PABPABOTKMH 2026 3al cTp.

5 oK il BcepogcnﬁCKaﬂ HAYYHO-TIPAKTHYCCKasT KOH(EPEHITHS 150 pyo. MK-2712
BCEPOCCHUHUCKAS CTYAEHUYECKAS KOH®EPEHIIU S 3al cTp.
XV MexayHapoaHas HayqHO-PaKTHIeCKass KOH(epeHIIHs 150 pyb

5 MroHSI 9KOHOMMUKA, ®PUHAHCBHI U YIIPABJIEHHUE: sal CTp. MK-2713
AKTYAJIBHBIE BOITPOCHI TEOPUHU U TIPAKTUKHA '
Xl MexayHaponHast HaydHO-TIpaKTHYecKast KOH(pepeHIIns 150 py6

5 MroHSI OBPA30BAHUE, OBYYEHUE U BOCITUTAHUE: sal CTp. MK-2714
AKTYAJIBHBIE BOITPOCHI TEOPUHU U TIPAKTUKHA '
Xl MexaynaponHast HayqYHO-TIpaKTH4ecKast KOH(pepeHIns 150 py6

5 nronst IOPUCHIPY JEHLIMSL, 3AKOH U MOPSIJIOK: sal cap. MK-2715
AKTYAJIBHBIE BOITPOCBHI TEOPUHU U ITPAKTUKHU )

10 monst X MexayHaponHasi HaydHO-TIpaKTH4ecKast KoH(pepeHIus 150 py6. MK-2716
AKTYAJIBHBIE BOITPOCBHI HAYKH U OBPA3OBAHMUMSI 2026 3al cTp.
MexyHapo/Hasi HayYHO-TIPAKTHYeCKask KOH(pepeHIUsI 150 py0.

10 mons MOJIOTEYKHBIN HAYUHBIN ®OPYM 2026 sal crp. | MK-2717
Xl MexaynaponHasi HayqdHO-TIpaKTH4ecKast KOH(pepeHIIns 150 pv6

10 mioms HAVKA U ITPAKTUKA: ol STyp' MK-2718
AKTYAJIBHBIE BOITPOCHI, JOCTHXKEHUSA U UTHHOBALIUU '
IV Bcepoccuiickas HaydHO-TIPaKTHYECKast KOHMepeHIHs 150 pyo.

12 mons AKTYAJIbHBIE ITPOBJEMbBI COBPEMEHHOCTH 3al ETyp. MK-2719

12 ot XXXI MexayHapoaHas HaydHO-TTPAKTHIECKAS KOH(bqpeHum 150 py0. MK-2720
HAYYHBIE UCCJIEJOBAHUS MOJIOJAbIX YYEHBIX 3al crp.
XXXIV MexnynapoaHast HAayIHO-IIPaKTHYECKasT KOH(pEpEeH N 150 pyo.

15 mons AKTYAJI}]])HHI]))IE HAYz,{qHI)IIg I/ICCJIEILOBA%IE)IH 3al ETyp. MK-2721
Il MexnyHapoiHasi HAy4HO-TIPAKTHYECKask KOH(epeHIUsI 150 py0.

15 mons BOMPOCHI HAYKH 2026 sal crp. | MK-2722
15 1o X MexyHapoiHasi Hay4HO-IpaKTHYeCcKas KoH(epeH s 150 py6. MK-2723
CTYJAEHUYECKHUE UCCJIEJOBAHUS, WIEM U UTHHOBAIIUU 3al crp.

Il MexnyHapoHasi HAyqHO-TIPAKTHYECKast KOH(EepeHIUsI 150 pv6

15 uions 9KOHOMHKA W BU3HEC: ol nyp' MK-2724
AKTYAJIBHBIE BOITPOCHI, JOCTU)KEHWUS U UTHHOBALIUU )
Il MexnyHapoHas KOH(QEpeHIUs HaydHO-TIpaKTH4ecKas KoHdepeHIus 150 ov6

15 nrons JIMAEPBI OBPASOBAHUSA: MEJAT'OT'MYECKUE sal Ezp MK-2725
HUCCJEJOBAHUS, TEXHOJOI'MU U UTHHOBALIUU )
Il MexxmyHapomHast Hayg9HO-TIpaKTHUecKast KOH(epeHIusI 150 py6

15 urons IOPUCHIPYAEHIIUA U TIPABO: sal czp. MK-2726
AKTYAJIBHBIE BOITPOCBHI TEOPUU U MPAKTUKHA )
XXX MexayHapoaHasi HaydHO-TIpaKTHIecKass KOHpepeHIHs 150 py6

17 nrons HAYKA, OBPABOBAHUE, THHOBAIIMN: AKTYAJIbHBIE sal CTp. MK-2727
BOITPOCHI U COBPEMEHHBIE ACIHHEKTBI )
IV MexayHapoaHas HayqHO-TIpaKTHIeCcKass KOH(epeHIIHS 150 pyO.

17 mons EURASIAN SCIENTIFIC CONFERENCE sal cpzp. MK-2728
XXl MexnyHapomgHasi HayqdHO-TIPaKTHIeCKast KOH(pEPEHIHA 150 pyo.

17 mons HZHY‘I;H])IE I/I(}%JIE)%[)OBAHI/IH 2026(1) b 3al Szp. MK-2729
V MexayHapogHast HAyTHO-TIpaKTHYECKask KOH( epEHIH 150 py6

20 mroHs AKTYAJIbHBIE TPOBJIEMbI COBPEMEHHOTI'O OBIIECTBA, sal CTp. MK-2730
HAYKHN U OBPA3OBAHUS )
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