MEXYHAPOLIHbIN LLEHTP HAYYHOI 0 COTPYIHWYECTBA
«HAYKA WU NMPOCBELLLEHWUEN

ﬁ HAYKA v MPOCBELLEHME

HOPMCTIPY IEHLIVA:
BUEPA, CEFO/IHA, 3ABTPA

CEOPHUK CTATEM IV MEXZYHAPOHOW HAYYHO-NIPAKTUUECKON KOHDEPEHLIMK,
COCTOABLLEWCA 25 ABI'YCTA 2025T.BT. NEH3A

MEH3A
MUHC «HAYKA ¥ NIPOCBELLIEHUEN
2025



VIIK 001.1

BBK 60
1073
OTBETCTBEHHBIN peaKTOP:
I'ynse 'epman FOpbeBuy, KaHAM1aT 5JKOHOMUYECKUX HAYK
1073
IOPUCHTIPYAEHIIUA: BYEPA, CEI'OJHS, 3ABTPA: cOopuuk crared [V
MexyHapoiHOM HayyHO-TpakTHueckod koHgpepeHuuu. — Ilenza: MIIHC «Hayka wu

[Ipocsemenue». — 2025. — 94 c.

ISBN 978-5-00268-049-8

Hacrosmuit cOopHuK cocTaBieH o matepuanam [V MexayHapogHO#M HaydHO-TIPAKTHYECKO
koHpepeniun  «IOPUCIIPYAEHLUS: BYEPA, CEI'OJHS, 3ABTPA», cocrosBmieics
25 aBrycra 2025 1. B . Ilen3a. B cOopHHKe HayuyHBIX TPYIOB PacCMaTpHUBAIOTCS COBPEMEHHBIE
MpOoOIEMBI HAYKH M TIPAKTHKY TPUMEHEHHUS PE3yJIbTAaTOB HAyYHBIX UCCIICTOBAHHM.

COopHUK mpeAHa3HayeH MJii HaydHbIX paOOTHHUKOB, IMpernojaBaresiel, aclupaHToB,
MarucTpaHTOB, CTYJICHTOB C II€JIbIO MCIIOJIb30BaHUS B HAy4YHOU paboTe 1 yueOHOM NesTeIbHOCTH.

OTBETCTBEHHOCTh 332 AyTEHTUYHOCTh ¥ TOYHOCThH IIUTAT, IMEH, HA3BaHUI M MHBIX CBEJICHUH, a
TaKkKe 3a COOMIONEHHE 3aKOHOJATENbCTBA 00 HMHTEIUIEKTYaJdbHOM COOCTBEHHOCTH HECYT aBTOPBI
MyOJIMKYeMbIX MaTepHaJIOB.

[TonHble TEKCTHI cTareid B OTKPBITOM JOCTyne pa3menieHbl B HaydHOU 31eKTpOHHOMU
oubmmoreke Elibrary.ru B cootBerctBum ¢ JJoroBopom Nel1096-04/2016K ot 26.04.2016 1.

YK 001.1
bBK 60

© MIIHC «Hayxka u IIpocemenue» (U1 I'ynses I'.1O.), 2025
© Komnexktur aBTopoB, 2025

ISBN 978-5-00268-049-8



OTBeTCTBEHHBIN PEeIAKTOP:
['ynsieB I'epman FOpbeBUY — KaHIUIAT 5 KOHOMHUECKHX HAYK

Cocmase pe()akuuouuoil KoJuilecuu u Op2aHu3auyUuOHH020 Komumema:

Arapkosa JIo00Bbs BacuibeBHa —
JOKTOP SKOHOMHYECKHX HayK, Ipodeccop
Ananvenko Urops BuktopoBny —
KaHaugaT TEXHUYCCKHUX HAYK, JOUCHT
AnTunoB Ajexcanap I'ennaabeBuy —
JOKTOp (puronornyeckux Hayk, mpodeccop
Ba6anosa Oausa BaagumupoBHa —
JOKTOpP PKOHOMHYECKHUX HayK, JOIIEHT
baramaes baram Mananosu4 —

JIOKTOP BETEpUHAPHBIX HAYK, podeccop
BaxkenoBa Oubra IlpokonneBHa —
JIOKTOP OMOJIOTHYECKUX HayK, podeccop
bosipckuii Jleonua AnexkcanapoBuy —
JOKTOP (hM3UKO-MAaTEeMaTHIECKUX HAYK
By3uu Apremuii HukoJsiaeBuy —

JIOKTOP PKOHOMHYECKHX HayK, Ipodeccop
BypoB Anexcanap IayapaoBud —
JIOKTOp NEAArornyecKrux HayK, JOLEHT
BacuabeB Cepreii UBanoBUY —
KaHJMJIAT TEXHHYECKUX HayK, Ipodeccop
BaacoBa AuHa BiagumupoBHa —
JIOKTOP UCTOPUYECKUX HAYK, TOLICHT
I'ermanckas Enena BajenTunoBHa —
JOKTOp TIEarorH9ecKuX HayK, mpodeccop
I'punaii JIroamuiaa AJieKCaHAPOBHA —
KaHAUJAT NEeAarornyeckux HayK, TOLEHT
JaBiaermun Pamut AXMeTOBHY —
JOKTOp MEIUIIMHCKUX HayK, Ipodeccop
HNBanoBa Upuna BuktopoBHa —
KaHAUAAT MCUXOIOIMYECKUX HAayK
Hriann Anekceil Bragumuposny —
KaHAUJAT IOPUANYECKUX HAYK, TOLIEHT
HNabun Cepreii FOpbeBny —

KaHAUAAT YKOHOMUYECKUX HAYK, JOLEHT
Hckanpaposa I'ynibnapa Pudgosna —
JOKTOp (PUIIOIOTHYECKUX HAYK, TOLEHT
Kasnansin Cycanna lllanBoBHa —
KaHAUJAT NCUXOJIOIMYECKUX HayK, JOLUEHT
Kauanosa Jlronmuaa IlaBioBua —
JIOKTOp TI€IarOrH9ecKuX Hayk, mpodeccop
Koxanuea UYnnapa bakaeBna —
KaHAUIAT MCUXOJIOrMYECKUX HayK

KoaecnnkoB I'ennanunii HukojiaeBu4 —
JOKTOP TEXHUYECKUX HayK, podeccop
KopueB BsiuecsiaB BsaiueciaBoBuy —
JIoKTOp (hunocodckux Hayk, nmpodeccop
KpemueBa Tarbsina JleonugoBHa —
JIOKTOp MEAarornieckux Hayk, mpodeccop
KpbuioBa Mapus HukonaeBHa —
KaHIuAaT QUIIOIOTHYECKUX HAaYK, Ipodeccop
Kynn Enena BragumupoBHa —

JIOKTOP FOPUANYECKUX HAYK, ipodeccop
Kypaens Muxaua Baagumuposuy —
JIOKTOP TEXHUYECKUX HayK, mpodeccop
Mankou Butanmnii AHaTOIbEBUY —
JIOKTOpP MCKYCCTBOBEAUECKUX HAYK
MaJjioba Upuna BukTopoBHa —
KaHJIUAAT IKOHOMHYECKUX HAYK, TOIIEHT
Mecensiminna Jlronmuiaa AjekcaHApoOBHA —
JIOKTOp TE€AarorHaeckux HayK, mpodeccop
HexpacoB CtanuciaB HukosaeBuy —
JokTop hunocodckux Hayk, mpodeccop
Henomusiumii Ouier Baagumuposuy —
KAHAUJAT TEXHUYECKUX HAYK, JOLIEHT
Opoben Baagumup AjlekcaHAPOBUY —
JIOKTOp BETEpPUHAPHBIX HAYK, Mpodeccop
ITonoBa Upuna BuranbeBHa —

JIOKTOP 9KOHOMHUYECKHUX HAYK, TOLEHT
IIsipkoB BsiuecnaB EBrenbeBuy —
KAHAWJIAT NeIarornyecKux HayK, JOLEHT
PykapumnukoB Buktop CtenanoBuy —
JIOKTOp MEIUIIMHCKUX HayK, podeccop
CemenoBa Jluaus dxyapaoBHa —
JIOKTOpP IICUXOJIOTHYECKUX HAYK, JOLEHT
Yayr Baragumup BacunbeBuu —

JIOKTOp MEIUIIMHCKUX HayK, podeccop
®uonosa Jwamuia PumoBHa —

JIOKTOpP TEXHUYECKHUX HayK, Ipodeccop
Yucror Brnagumup Baagumuposuy —
KaHAUJIAT ICUXOJIOTHYECKUX HAYK, JOLEHT
IBen Upuna MuxaiijioBHA —

JIOKTOP TI€Aaroriaeckux HayK, mpodeccop
IOpoBa Kcennst UropeBHa —

KaHAUJIAT UCTOPUUECKUX HAYK

WWW.NAUKAIP.RU



CONEPXAHVE

TEOPUA U UCTOPUA MPABA UTOCYAAPCTBA ... 6

IBONtOUMA roCYAAPCTBEHHO-NPABOBbLIX CUCTEM POCCUU U UHAWI: CPABHUTETBHO-
WCTOPUYECKIN AHANN3
BABUH TTIEB UTOPEBIIY ... 7

TPAXKOAHCKOE TTPABO ...t 15

OCOBEHHOCTM 3AKMKOYEHWA PO3HUYHOW KYNAW-MPOOAXM B 3MOXY LIMGPOBN3ALIAM
KOCBITNHA AHACTACKA FOPBEBHA ..ot 16

CPOK CKOBOW OABHOCTW: MOHATUE M OCOBEHHOCTW MPUMEHEHMSA
LbITAHOB BITAONMUP ATTEKCAHOPOBUY ... 19

COBPEMEHHbIE NPOBITEMBI FOC}’,EI,APCTBEHHOVI PErMCTPALINA KOPUONYECKIX 1AL
YHUKANBHOCTb HAMMEHOBAH CO30ABAEMbBIX FOPUOWYECKUX NAL
KOPTYLLOBA MAPUHA BUKTOPOBHA ...t 22

OCHOBHbIE YEPTbI XONAMHIOBOW KOMMAHWM
KAPEB MUXAUIT CEPTEEBIY ... 26

CYLWHOCTb AOrOBOPA: ITPAXXIAHCKO-NPABOBOW ACMEKT
TOOOLLUEHKO ALA. oo 30

MEPCMNEKTVBbI MPEOAOIEHNA MTOPOKA BON 3ABELLATENHA, CB3AHHOIO C
HECMNOCOBHOCTBLIO KOHTPOINPOBATL CBOW AEUCTBUA U (ITX) PYKOBOAUTL MU
CbIPBAYEBA JJAPBA EBIEHBEBHA ... 34

NPEANPUHUMATENBCKOE U TPYAOBOE MPABO ... 38
MPABOBOE PETYJIMPOBAHWE ANCTAHLMOHHOW PAEOTbI B P®: MPOBTEMbI FAPAHTIAM 1
KOHTPOINA

TYPEHKO BNAOVCIABA BNAOUMUPOBHA, MOPO30B MBAH KOPBEBUY...........coviviiceeeeceis 39
®UHAHCOBOE, HAJIOTOBOE U BIOAXETHOE MPABO ..o 42
K BOMPOCY O KITACCU®UKALIM PESEPBHbIX ®OHAO0B: CPABHUTEJIbHO-MPABOBOW ACMEKT HA
NMPUMEPE ®EJEPATVBHbIX TOCYJAPCTB

MAKAPOBA CAPIAHA TTETPOBHA ..ottt 43

YrONnoBHOE NPABO ¥ KPUMUHONOTUA. YT ONOBHO-UCMONMHUTENBHOE MPABO.
YTOJIOBHBIM TTPOLIECC ... 50

OCBOBOXIEHWE HECOBEPLEHHONETHNX OT YTOIOBHOW OTBETCTBEHHOCTH
BEMMHCKAN CTAHUCTIAB BUTATTBEBUIUY. ....oooovvvvvvvvvvsvssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssnnees 51

IV MEXYHAPOJHAA HAYYHO-NPAKTUYECKAA KOH®EPEHLIUA | MLIHC «HAYKA 1 NPOCBELLLEHWEN



IOPUCTIPY IEHLLIA: BYEPA, CEFOHA. 3ABTPA n

OCOBEHHOCTW MPOBEAEHWA KOMMIEKCHOW CYEEHOM MCUXONOrO-NCUXNATPUYECKON
IKCNEPTW3bI B OTHOWEHWN HECOBEPLWEHHONETHUX
LUNPOKOBA AHACTACKA ATTEKCAHIPOBHA ... 56

COCTOAHME ONbAHEHWNA MNP YIMPABNEHWW TPAHCNOPTHLIM CPEACTBOM KAK NMPU3HAK
KOCBEHHOI O YMbICIA
MUPACOB POOVOH PAMABAHOBHIY ..ot 60

TAKTUYECKUE OCOBEHHOCTM NPOWM3BOACTBA BEPBAMNBHbIX CNEACTBEHHbIX AENCTBUN
PABYEHOK OJIBIA HUKOJTAEBHA ..o 64

K BOMPOCY O KNACCHOUKALIMA OCHOBAHWI MPEKPALLEHWA YTONOBHOMO AENA 1
YrOnoBHOIo NPECNENOBAHNA
BOPOHOB AJTEKCAHP ..ottt 68

PACMPOCTPAHEHHbIE OLLINBKI ANBOKATOB, LOMYCKAEMbIE NMPX OCYLIECTBEHWN 3ALLNTbI B
YrONoBHbIX AENAX, CBA3AHHbIE C CMNELWAINBHOW BOEHHOW OMEPALINA
KYAHBAEBA ENTEHA NUTOPEBHA ...t 73

MEXOYHAPOLHOE TTPABO ........coiiiiirinieie et bbb 76

MEXOYHAPOOHO-MNPABOBOE PEIYNTMPOBAHWE BOPbbbI C NMAPATCTBOM
MAKOTEP MAPUA UTOPEBHA ...ttt 77

KPUMUHANTMCTUKA. CYAEBHO-OKCNEPTHAA AEATENIBHOCTbD.
OMNEPATUBHO-PO3bICKHASA AEATEJIBHOCTD ..o 80

OLIEHKA PE3YNIbTATOB 3KCMEPTW3bI LMOPOBbLIX HOCUTENEWN MHOOPMALIMN B YTONOBHOM
CyHonPON30OACTBE
CAMOXMH KOHCTAHTH ANTEKCAHOPOBUY ... 81

AOMUHUCTPATUBHOE MPABO. ADMUHUCTPATUBHDBINA MPOLIECC .......oooooooeecreeeereeees 85
MEPCMEKTMBHBIE TPAHULbI MOHATUIA «KOHTPOIb» U «<HAA30P» B YCITIOBMAX
MOAEPHW3ALIMN 3AKOHOLATENBCTBA

XOPBKOB AHTOH BALIMMOBIIU ..ot 86
AKTYANbHbIE BONMPOCbI COBPEMEHHOW FOPUCTIPYAEHLMW ..........coooeeeeeeeeeececcceseeeeeeeeees 90
K'BOMPOCY O CPEACTBAX YCTPAHEHWA CYAEBHbLIX OWWBOK MPU NMPOBEAEHWN

NMPEABAPUTENBHOIO CYAEBHOIO 3ACEAHNA B TPAXOAHCKOM CY[OMPOW3BOACTBE
NOroAnNH MUXAUIT ANMEKCAHOPOBUIY. ...t 91

IV INTERNATIONAL SCIENTIFIC CONFERENCE | WWW.NAUKAIP.RU



n IOPHCIIPY JEHLIAA: BYEPA. CETOMHA, 3ABTPA

TEOPWA WWUCTOPWA NPABA U
[OCYIAPCTBA

IV MEXYHAPOJHAA HAYYHO-NPAKTUYECKAA KOH®EPEHLIUA | MLIHC «HAYKA 1 NPOCBELLLEHWEN



IOPUCTIPY IEHLLIA: BYEPA, CEFOHA. 3ABTPA

YK 340.5
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AHHoTaums: CTaTbs MOCBSILLEHA KOMMMEKCHOMY CPaBHUTENbHO-MCTOPUYECKOMY aHanusy nyTeidl pas3suTus
rocyfapCTBEHHO-NPaBoBbIX cucTeM Poccu M MHOMM — ABYX KpynmHbIX Aepxas C Gorato uctopuen
YHUKamNbHbIMU  LMBUIU3ALMOHHBIMU  OCOBEHHOCTAMU.  AKTyanbHOCTb  MCCrefoBaHus — obycnosreHa
HeobXoaMMOCTbH ryBOKOro NMOHWMAHUS WCTOPUYECKUX TPAEKTOPUA W COBPEMEHHBLIX XapaKTEPUCTUK He
3anagHblX, HO UCMbITABLUMX 3HAYNTENBHOE BHELLIHEE BNUSHIE NPABOBbLIX CUCTEM B KOHTEKCTE rnobanusaumm v
noucka cobCTBEHHbIX MoAenen passutus. Lien paboTbl — BbiSBUTL 0BLLUME 3aKOHOMEPHOCTI, Napannenu u
(byHOAMeHTanbHbIe pasnnymns B 3BOSIOLMM rocyaapcTea u npasa Poccumn u MHaWW ¢ ApeBHENLWINX BPEMEH [0
HacToslero MomeHTa. Metogonorns UCCnedoBaHUs OCHOBaHA Ha  CPABHUTENbHO-MCTOPUYECKOM,
CPaBHUTENbHO-NPABOBOM, (HOPMarbHO-OPUANYECKOM, CUCTEMHOM U LIMBUIU3ALMOHHOM noaxofax. B cratbe
nocnefoBaTenbHO COMOCTABNATCS KMNKOYEBbIE 3Tanbl PasBUTUSA: 3apOXOEHWe rocyAapCTBEHHOCTU W npasa
(OpeBHsis Pycb u [peBHsst WHans, ponb obblbas, penurin, paHHWe npaBoBble MaMSTHWKMW); nepuogbl
pasgpobneHHOCTM U BHELWHWX BAWSIHUIA (MOHTOMbCKOE Mro M UCMaMCKWe 3aBOEBaHMS); CTaHOBMEHWE
LieHTpanM30BaHHbIX UMNepuin 1 kogudukauus npasa (Mockockoe LapcTBo/Poccuiickas umnepus 1 imnepus
Benukux Moronos); TpaHcgopmaums nog BosgencteueM 3anaga (pedopmel Metpa |, Anekcangpa |l u
COBETCKUI nepnog B Poccuu; BputaHckoe KoNoHWanbHOE npaBnenure u peenuus obulero npasa B MHaum);
(hOPMUPOBaHME  COBPEMEHHBIX  OCYAApPCTBEHHO-MPABOBbIX  CUCTEM  (moctcoBeTckas  Poccus 1
NOCTKOMOHManbHas WHAWS, KOHCTUTyUMOHanu3Mm, degepannsm, npaBoBble CeMbM). AHaNWU3MPYOTCS
KNKOYeBbIE MHCTUTYThI, UICTOYHUKM NpaBa, P OpMbl NPaBEHNS, 0COBEHHOCTW NPaBOBOMO CO3HAHMS W MPABOBOIA
KynbTypbl.  BbISBASAKOTCS  Kak  CXOAHble  BbI30Bbl  (YNpaBneHWe  MHOTOHALUMOHAmNbHbIMKA W
MHOrOKOH(ECCHOHaNbHbIMK 06LLEeCTBaMK1, MOAEPHU3aLMS, KOppynuus, ahEKTUBHOCTb NpaBoCyaus), Tak 1
cneumduyeckme npobnembl (Mpasoson nnopanuam B VHgum, Bonpockl 6anaHca Bnacten u gegepanmama B
Poccuu). CaenaHbl BbIBOAbI O CIIOXHOCTY 1 MHOrO(aKTOPHOCTI rOCY4apCTBEHHO-MNPaBOBOrO pPasBuTHs 0benx
CTpaH, O ponu peLenuun 1 NPeeMCTBEHHOCTH, a Takke O NPOAOMKAIOLLEMCS MOUCKE ONTUMANbHBLIX MOAENEN
nNpaBoBOro perynuposaHus B XXI Beke.

KnioueBble cnoBa: wctopus rocydapctea ¥ npasa, Poccus, VHous, cpaBHUTENbHOE NpaBOBeneHve,
aBontoums npasa, [ipesHss Pyck, [peBHsas MHous, Pycckas Mpasga, Oxapmatuactpsl, MockoBckoe LapcTBo,
Vimnepusi Benukux Moronos, Poccuitckas umnepust, bputanckas VHaus, Coetckoe npaBo, KoHcTuTyums PO,
KoHcTuTyums MHauu, oblee npaso, poMaHo-repMaHcKoe npaso, NPaBoBO Nilopaniam, egepanmam.
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Abstract: The article is devoted to a comprehensive comparative-historical analysis of the developmental
paths of the state and legal systems of Russia and India — two major powers with rich histories and unique
civilizational characteristics. The relevance of the study is determined by the need for a deep understanding of
the historical trajectories and contemporary features of non-Western, yet significantly externally influenced,
legal systems in the context of globalization and the search for their own development models. The aim of the
work is to identify common patterns, parallels, and fundamental differences in the evolution of the state and
law in Russia and India from ancient times to the present. The research methodology is based on
comparative-historical, comparative-legal, formal-legal, systemic, and civilizational approaches. The article
sequentially compares key stages of development: the emergence of statehood and law (Ancient Rus' and
Ancient India, the role of custom, religion, early legal texts); periods of fragmentation and external influences
(Mongol yoke and Islamic conquests); the formation of centralized empires and codification of law (Tsardom of
Muscovy/Russian Empire and Mughal Empire); transformation under Western influence (reforms of Peter |,
Alexander Il, and the Soviet period in Russia; British colonial rule and reception of common law in India); the
formation of modern state and legal systems (post-Soviet Russia and post-colonial India, constitutionalism,
federalism, legal families). Key institutions, sources of law, forms of government, features of legal
consciousness, and legal culture are analyzed. Both common challenges (governing multinational and multi-
confessional societies, modernization, corruption, judicial efficiency) and specific problems (legal pluralism in
India, issues of balance of powers and federalism in Russia) are identified. Conclusions are drawn about the
complexity and multifactorial nature of the state and legal development of both countries, the role of reception
and continuity, and the ongoing search for optimal models of legal regulation in the 21st century.

Keywords: history of state and law, Russia, India, comparative law, evolution of law, Ancient Rus', Ancient
India, Russkaya Pravda, Dharmashastras, Tsardom of Muscovy, Mughal Empire, Russian Empire, British
India, Soviet law, Constitution of the Russian Federation, Constitution of India, common law, civil law, legal
pluralism, federalism.

BeepeHue

CpaBHUTENbHOE U3YYeHWe rocyAapCTBEHHO-MPABOBbIX CUCTEM PA3fMYHbIX CTPaH ABMSETCH OOHUM U3
BXHEMALWMX HanpaBneHun LOPUCTIPYAEHUMN, NO3BOMAKWMM Mybxe MNOHATb Kak  YHWBepCanbHble
3aKOHOMEpPHOCTM NPaBOBOTO Pa3BUTWSA, TaK W YHUKANbHblE TPAEKTOPUM OTAENbHbIX LBunusaumin. Ocobblin
WHTEpEeC B 9TOM KOHTEKCTE MpeacTaBnseT conoctasneHne Poccun n HOUM — OBYX KPYMHbIX €BPa3sUMCKMX
Aepxas, 00nagatLmx MHOrOBEKOBOW MCTOPWEN, CIIOXHOM 3THOKOH(ECCUOHANbHOM  CTPYKTYpOn W
NPOLEALIMX ANUTENbHBIA NyTb (POPMUPOBAHNS COBCTBEHHOW FOCYOAPCTBEHHOCTW M Mpasa, UCMbITas Mpu
9TOM 3HAYMTENbHbIE BHELIHWE BINSHUS.

AKTYanbHOCTb CpPaBHUTENBHO-UCTOPUYECKOTO aHanu3a rocyaapCTBEHHO-NPaBOBbIX cucteM Poccum u
WHauv oBycrnoBneHa He TOMbKO UX MacLuTabom M pacTyLyMM reonoUTUYECKAM 3HAYEHUEM, HO U YHUKANbHBIM
OMbITOM B3aMMOLEUCTBMS C 3anafHoi NpPaBOBOWM TpaauMuMEN, a Takke NPOLOMKALWMMCH MNOUCKOM
ONTUManbHbIX MOZenen NpaBOBOrO PerynupoBaHMS B YCMOBUSX rnobanu3aumm v BHYTPEHHWUX BbI30BOB.
MoHMMaHWe TOro, kak (OPMMPOBANUCL M TPAHC(OPMUPOBANNCL MHCTUTYTbI BRACTX, WCTOMHWKM MpaBa,
npaBoBas KyNnbTypa B CTOMb Pa3fNYHbIX, HO BO MHOMOM CXOXMX MO CBOEI UMMEPCKON W MOMN3THUYECKOM
npupoge obLiecTBax, MO3BONSET BbISBUTL kak obwue npobrnembl NpaBOBOM MOAEPHU3ALMM, TaK M
cneunduyeckie HaunoHamnbHbIe peLLeHus.

CreneHb HayyHoW pa3paboTaHHOCTW TeMbl [OCTATOMHO BbICOKA B YaCTW M3YYeHUs UCTOPUM
rocygapctBa W npaea Kaxmoh M3 CTpaH no otaenbHocTu. CyllecTBylOT (pyHOAMeHTamnbHble Tpyabl
OTEYECTBEHHBIX 1 3apyDBexHbIX MCTOPUKOB 1 KOPUCTOB, MOCBALLEHHBIE Kak poccuiickomy [6, 14, 21, 25, 33], Tak
n uwHguackomy [1, 2, 7, 11, 13, 16, 20, 26] rocypapCTBeHHO-npaBoBoMy pa3suTio. OpHako pabor,
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npeasnararoLLmx KOMMIEKCHbIN cpasHUMesTbHbIL aHanm3 3BOMILMA 3TUX ABYX CUCTEM Ha MPOTSHXKEHUN BCEMN WX
NCTOPUM, CPABHUTENBHO HEMHOTO, M OHU YacTO (POKYCUPYIOTCS Ha OTAESbHbIX NepPUoAax Unum acnekTax.

Llenbto gaHHOM CTaTby ABNSETCSA NPOBEAEHNE BCECTOPOHHErO CPaBHUTENBHO-MCTOPUYECKOTO aHamu3a
9BOMOLMM rOCYAAPCTBEHHO-NPABOBbLIX cucTeM Poccun v UHOUM ¢ OpeBHENWNX BpeMeH 40 COBPEMEHHOCTH
ANS BbISBMEHUS KMTIOYEBbIX 9TarnoB, (PAKTOPOB pasBuTUS, OOLMX 4epT, pasfuynii M COBPEMEHHbIX
ocobeHHocTel.

3agauu nccneaoBaHus:

1)  ConoctaBuTb NPOLIECCHI 3apOXOEHNS rOCYAApPCTBEHHOCTU M paHHWe PopMbl Npaea B [lpeBHen
Wnauv v Opesren Pycw.

2) [lpoaHanuavpoBaTb BAWSHWE BHELIHMX (DAKTOPOB (3aBOEBaHWW, PENUrMi) W NPOLEeCCcoB
LeHTpanu3aumm/geLeHTpanu3anmm Ha rocyaapcTeo M NpaBo B CPeAHEBEKOBbIN Nepros,

3) CpaBHWTb NpOLECChI CTAHOBMNEHMS LIEHTPanM30BaHHbIX MMNEPUI 1 Kogudukaumumn npasa B Poccuu
n MHaun B no3aHee CpeaHeBekoBbe 1 paHHee HoBOe Bpemsi.

4) OueHUTb xapaKTep U NOCNeACTBUS BIUSHUS 3anagHblX NPaBOBbIX CUCTEM (KOHTUHEHTANbHOMN M
obLero npaga) Ha TpaHchopMaumio NpasoBbIx cuctem Poccun n MHaum B Hosoe 1 HoBselluee Bpemsi.

5) ConoctaBuTb OCHOBHbIE XapaKTEPUCTUKX COBPEMEHHBLIX TOCYAAPCTBEHHO-MPABOBbIX CUCTEM
Poccuiickon ®epepaumm u Pecnybnuku VHams.

6) BbiSiBUTb U CpPaBHUTb OCHOBHbIE BbI30Bbl M TEHOEHUMW Pa3BUTWS npaBa B 0beux CTpaHax Ha
COBPEMEHHOM 3Tare.

MeToponorusa vccnefosaHus basupyeTcs Ha NPUHLMNAX UCTOpU3Ma, OGBLEKTUBHOCTU U CUCTEMHOCTM.
OCHOBHbIMY METOAAMM SBASKOTCS CPABHUTENBHO-UCTOPUYECKUA U CPaBHUTENbHO-NPABOBOW, NO3BONSOLIME
BbISIBNSATb CXOACTBA, PasnMuMs U B3aWMOBMWUSHWS B Pa3BUTUM  COMOCTaBMSiEMbIX CUCTEM. Takke
NCMONb3YTCH  (DOPManbHO-IOPUONYECKMA  METOA, aHanu3  UCTOYHMKOB  (MPaBOBbIX  MaMSATHUKOB,
3aKoHoZaTenbCTBa, CyAeBHOM NPaKTUKK) 1 HAYYHOWN JOKTPUHBI.

OcHoBHas YacTb
1. UcTokun rocypapcTBeHHOCTM M npasa ([dpeBHOCTb M PaHHee CpeaHeBeKoOBLE)

1. [OpeBHas Unpua: 3apoxgeHue umsunusaumm B gonuHe MHaa (llI-Il Teic. go H.3.) cMeHsieTcs
Beawitckum nepuogom (ok. 1500-500 rr. 4o H.3.), XapaKTepuayroLmMMcs (hopMUpOBaHNEM NIIEMEHHDBIX COKO30B,
coumansHon cTpaTtidmkaumm (BapHbl) M OCHOB WMHAyM3Ma. [1paBoO HOCUT MPEUMYLLECTBEHHO OObIYHBLIA W
PEenuUrMo3Hblii xapakTep. PacuBeT rocyfapcTBeHHOCTW cBsisaH ¢ uMnepueir MaypbeB (IV-Il BB. Ao H.3.),
CO30aBLLEN LeHTpann3oBaHHOE rocydapcTBO C pa3BUTON BOPOKpaTUEn, apMUER M CUCTEMON YNpaBNEHUS,
onucaHHom B «Aptxawactpe» Kaytunbu [1]. [paBo BO MHOrOM OTOXAECTBASETCS C AXaPMOK — MOpabHO-
PENUr1o3HbIM  AONMOM, 3aBUCSLUMM OT BapHbl W awpambl. OCHOBHbIMM UCTOYHUKAMW CTaHOBATCS
[Oxapmawactpbl («3akoHbl MaHy», «AmxHaBankbs-cMputuy» [4]), 3akpennstLmMe KacToBOe HepaBEeHCTBO,
natpuapxarnbHble HOPMbl W crieundnky pasnuyHblx otpacnen npasa. lepwog FyntoB (IV-VI BB. H.3.)
CUYMTAETCS «30M0TbIM BEKOMY, BPEMEHEM KOZMUKaLMM MHOYUCTCKOrO Npaea W YKPenneHs MoHapxum [3, 26].

2. [LpeBHas Pycb: BoctouHocnaesHckue nnemeHa (VI-IX BB.) xunm no Hopmam 0Bbl4HOrO npaea.
ObpasosaHve [ipeBHepycckoro rocyaapctea (Kuesckon Pycu) B IX B. cBA3aHO ¢ 0ObeanHeHneM nnemeH
nog BracTblo KHA3en PropukoBudein. dopmupyetcs paHHedeopanbHas MoHapxusi. KnoyeBbiM NpaBOBbIM
namsTHMKoM ctaHosutcs «Pycckas MMpasga» (XI-XIl BB.) [18], kogekc 0BbIMHOTO W KHSHXKECKOrO npaea,
perynupoBaBLUMiA BOMPOCbI COBCTBEHHOCTH, 0643aTeNbCTB, NPECTYNNEHUA U Haka3aHUM (KPOBHas MeECTb,
BMpa). BaxHemwmm cobbiTnemM CcTano npuHsaTMe XxpuctuaHcTa (988 r.), noenekiiee peLienumio anemMeHToB
BM3aHTMWCKOTO (LIEPKOBHOrO M CBETCKOro) mpaBa, 0COOEHHO B chepe CeMeMHbIX U HacneACTBEHHbIX
OTHOLLIEHUH, a Takke hopMMPOBaHWe LiepKOBHOW ropucamnkLmm [6, 21].

3. CpaBHuUTeNnbHbIW aHanu3: [poLecchl rocyaapcteoobpasoBanus B VHauM 1 Ha Pycy wnm pasHbiMm
TEMNAMU W Ha pasHOW OCHOBe. WHAMS paHblue JOCTUMa YPOBHS KPYMHbIX LEHTPanM30BaHHbIX UMNEpUA C
pa3BMTOI NPABOBO MAeonorven (axapma) v kogudukaumein (wactpbl). Ha Pycu rocyaapcteo hopMmpoBanoch
no3xe, a NpaBo AOMbLUE COXPaHSAMNO apXanyHble YepTbl 0BbIYHOrO MpaBa, XOTS U UCMbITANO PaHHEe BINSHME
Bonee pa3BMTOrO BU3AHTWICKOrO NpaBsa Yepes LiepkoBb. PenurnosHbii haktop urpan KiouyeByio porb B 0benx
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UMBMNM3aLMSX, HO Oxapma B MHoum uvena 6onee BCEOOLEMMIOWIMIA XapakTep Kak MCTOYHWMK npaBa Mo
CPaBHEHMIO C POIb0 XPUCTUAHCKUX HOPM B CBETCKOM npase [peBHen Pycu, 3admkcupoBaHHOM B «Pycckon
Mpaeae». CounancHas cTpatudmkaums bbina XecTko 3akpenneHa npasom B VHAWM (BapHbI/kacTbl), Toraa Kak
«Pycckas Npaeaax» otpaxana 6onee rmbkyto coupmarnsHyo cTpykTypy [pesHen Pycw.

2. Mepuop pa3ppobreHHOCTM 1 BHelWHUX BNusHuiA (CpeaHue Beka)

1. WHpua: locne pacnaga umnepun [ynToB HacTynaeT ASMTENbHBIA NEpPUoA  NOMUTAYECKON
pasgpobnenHoctn. C XI-XIII BB. CeBepHas WHaus noasepraetcss MyCyrbMaHCKUM 3aBOEBAHWSAM, YTO
NPMBOAMT K co3aaHuo flenuinckoro cyntaHara (1206-1526), a 3atem Umnepun Benukux Moronos (1526-
1858). YcTaHaBnMBaeTCs OOMMHMPOBaHWE ucrama W MyCynbMaHCKOro npasa (lwapuarta) xaHaduTcKoro
TOMKa B rOCyAapCTBEHHOM YMpaBfieHUW, HaroroobnoXeHUM 1 CyaoNpPOM3BOACTBE AN MycynbMaH [2, 10, 15].
OpHako Anst MHAYMUCTCKOro GOMbLUMHCTBA COXPaHSETCS AeCTBME NepCOHaNbHOro MHAYMCTCKOro npaBa B
NIMYHBIX Jenax, popMupyeTcs cucTeMa NpaBoBOro niopanusma [16].

2. Poccus: lMocne pacnaga Kueeckon Pycu Hactynaet nepuog ¢eodanbHON pa3apoOneHHOCTH
(XI-XV BB.). PasBnBatoTCst NpaBoBble CUCTEMbI OTAENbHLIX KHSXeCTB (HoBropogckas v ckoBckas cyaHble
rpamotbl). C XIII B. pycckue 3emnu nonagatoT nog MoHronbckoe uro (Ao XV B.), YTO 3ameanuro passuTue,
HO MPWBENO K YKPENNeHW0 KHSHKECKON BAcCTW (SPSbIK Ha BEIMKOE KHSDKEHWE) M OKasano BAWSHWE Ha
OpraHM3aumio ynpaeneHus, (hMHaHCOB M BOeHHOro Aena [14, 25]. Mpsmoro BAMSHUS MOHIONBCKOro npasa Ha
pycckoe BbIfIo Marno, HO NONMTUYECKas 3aBUCMMOCTb CNocobCTBOBaNa LieHTpanu3auuy Bokpyr MockoBckoro
KHspkecTBa. BaxHbIM (DakTOPOM OCTaeTCs BNMSHME NPaBOCMABHOM LEPKBM 1 BU3AHTUIACKOrO Npasa.

3. CpaBHuTenbHbIn aHanu3: O6e CTpaHbl Nepexwnu nepuodbl pa3apobreHHOCT W MOLLHOMO
BHelHero Bo3geicTBus. OfHaKo xapakTtep 3TOro BO3geicTBMs Obin pasHbiM. B WHaum npowmsoLso
BHeJpeHWe HOBOW pa3BWUTOM MPaBOBOW CUCTEMbI (LiapuaTta) W penuruy npassien anuTbl, Npusedllee K
yCTOAYMBOMY NpaBoBOMY nmtopanu3My. Ha Pycu MOHronbckoe BnusHue ObiNo NPeUMyLLECTBEHHO
MOMUTUYECKUM U PUCKAIbHBIM, HE 3aTPOHYB OCHOB MPAaBOCIABHOM KyNbTypbl M PYCCKOrO Npasa, KOTOpoe
NPOAOIMKano passmBaTbCs Ha COBCTBEHHON 1 BU3AHTUIACKOM OCHOBE. [poLiecc nocneayowen LeHTpanusasmm
B Poccum (Bokpyr Mocksbl) Bbin BO MHOrOM peakuMeit Ha BHELLHIOW Yrpo3y W npuBen K hOpMUMPOBaHMIO
€MHOro rocyaapcTea paHblue, Yem B IHaun Havancs pacnag Moronbckon uMnepum.

3. CtaHoBneHMe LieHTpanu3oBaHHbIX UMnepuin u koaudukaums (MosaHee CpeaHeBekoBbe /
PanHee HoBoe Bpems)

e Wnpua: Umnepua Benukux MoronoB pocturaet pacuseta B XVI-XVII BB., c034aB MOLLHY0
LieHTPanu30BaHHy0 agMWHUCTPATUBHYID cuUCTeMy (MaHcabaapu), aPGEeKTUBHYK HarloroByld CUCTEMY U
pasBuTyl KynbTypy. [lpaBoBas cucTeMa OCTaeTcs MMOPanUCTUYECKON: LapuaT [ans MycynbMaH W
rocynpaBneHns, MHOYWCTCKOe MpaBoO AN MHAYCOB B NMWuHbIX genax [15, 21]. MonbiTkn Akbapa co3pathb
CMHKPETUYECKYIO Penurno 1 npaeo He yBeHyanuch ycnexom. C XVIII B. HauMHaeTcs ocnabnenne umnepuu u
NPOHUKHOBEHWE E€BPOMENCKUX AEPKaB.

e Poccusa: B XV-XVII BB. 3aBepwaetcs 06beanHeHue pycckux 3emenb BOKpyr MockBebl,
dopmmpyetcs  eauHoe Pycckoe (MockoBckoe) uwapcTBO. [lpoucxoguT LEHTpanu3auus ynpasreHus
(Mpukasbl), YKpennsaeTcs camofepxaBHas Brnactb Laps. BaxHeiwwmu atanamu Kogudukauum npasa
craHoBsATCs Cyae6Hmkn 1497 n 1550 rr. n ocobeHHo CobopHoe YnoxeHue 1649 r. [19] — nepBbIit neyaTHbI
CBOL 3akoHOB Poccuu, OXBaTMBLIMIA BCE OCHOBHbIE OTpacnu npaBa W OKOHYATENbHO 3aKPemnuBLLNIA
KpenocTHOe npaBo. YnoxeHue genctaosarno bonee 200 ner.

e CpaBHutenbHbit aHanu3: OOe cTpaHbl B 3TOT NEpuog NPEeaCTaBnstoT COOOM KpynHble
LeHTpanu3oBaHHble umnepun. OgHako Poccus paHblue VHgum pocTuraet npaBoBOM YHUGMKaUMK Yepes
MacLutabHryto kogudukaumio (CobopHoe YnoxeHwe), OTpaxaBLLy UHTEPEChI (hOPMUPYHOLLErocs ABOPSHCTBA
n camopepxasusi. B Moronbckoit ViHguu coxpaHsieTca npaBoBOM Niopaniiam, 06yCrnoBMNEHHbIA PENUIMO3HBIM
COCTAaBOM HaceneHus 1 nonuTukon npasutenen. CteneHb LeHTpanuaaumumn 1 Bropokpatusauum B Moronbckon
VHoum Bbina o4eHb BLICOKOW, HO NMPaBOBas CUCTEMA OCTaBanacb MeHee yHUMLUMPOBaHHOM, YeM B Poccum
nocne 1649 ropa.
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4. Bnuanve 3anapa v TpaHcchopmaums npasoBbix cuctem (XVII-XX BB.)

1. Poccus: XVIIl Bex — anoxa pedopm MNetpa | 1 nocnepyrowmx npaButenen, HanpaeneHHbIX Ha
MOZEPHU3ALMIO U BECTEPHU3ALMIO CTPaHbI MO €BPONENCKOMY (MPEUMYLLECTBEHHO LIBEACKOMY U HEMELKOMY)
obpasuy [14, 25]. Co3patotca CeHat, Konneruun, npuHuMaetca Tabenb 0 paHrax, abcontotusm gocturaet
anorest. lNpeanpuMHUMAOTCS NOMbITKA CO34aHUS HOBOTO YMOXEHUS, HO OHW He 3aBeplueHbl. XIX Bek —
«30110TOW BeK» pycckon ropucnpyaeHuun. Mposoantcs kogmdmkauma M.M. CnepaHckoro (cosgaHue
Ceopa 3akoHoB Poccuiickon Umnepum B 1832 r.) [22]. Benukue pechopmbl Anekcangpa Il (1860-e rr.),
ocobeHHO cyaebHasa pedropma 1864 r., BBOAAT NpuHLMNLI BypKya3HOro npasa: He3aBUCUMbIN TMaCHbIN CyA,
COCTA3aTENbHOCTL Npouecca, aaBokaTypy, cyd npucsxHbix [6, 21]. OgHako camogepxaBue COXpaHSAeTCs.
Hauano XX B. — pesontouuu, kpax uvnepun. Cosetckuit nepuop (1917-1991) — pagukanbHbii paspbiB ¢
[OPEBONIOLUMOHHON  NPaBOBOM  TpaguuMen, YCTaHOBIIEHWE  AWKTaTypbl MNponeTapuara, CcosgaHue
COLMAnNMCTUYECKOro npaBa, OCHOBAHHOMO Ha MAapKCUCTCKO-NIEHWHCKOW MAEONorun, OTpULAHUE YacTHOW
COBCTBEHHOCTM W pa3aeneHns Bnacten, Hoeble kogudukauum (TK PCOCP 1922, 1964 rr. v ap.) [33].

2. Wupusa: C cepeauHbl XVIII B. VHAMa nocteneHHo nonagaeT nog BnacTb BputaHckon Ocrt-
UHackon komnanuu, a ¢ 1858 r. — nog npsimoe ynpaeneHue bputaHckow KopoHbl. Mpoucxoaut rnybokas
TpaHchopmMaumsa npasoBou cuctemsl [13, 20, 27]:

1. Peuenuus aHrnuickoro obuiero npasa: BHegpsieTcs cuctema npeueneHTHOro npasa,
aHIMUACKIE NPaBOBbIE AOKTPUHBI 1 MPUHLMMLI CNPABEAIMBOCTH.

2. Koamudmkaumsa: Mposogutcs MacwTabHas kogudukaums no aHrnmmckomy obpasuy (YronosHbIN
kogekc 1860 r., 3akoH 0 gorosopax 1872 r. u gp.), yHUh1UMpoBaBLUas MHOrMe oTpacnu npasa.

3. CoxpaHeHue nepcoHanbHOro npaBa: bpuTaHUbl CO3HATENBHO COXPAHSIOT MPUMEHEHME
WHZYMCTCKOrO W MYCYSIbMaHCKOrO npasa B NINYHbLIX BOMPOCAX, HO MOA KOHTPOMEM aHTIIMICKUX CYA0B (aHrIo-
WHOYWUCTCKOE W aHrmo-MyCynbMaHCKOe Npaso).

4, Co3naHue KONOHWaNbHON aAMUHMCTPALMUM U CYAOB.

5. HaumoHanbHO-ocBOOGOAUTENBLHOE ABWXEHWE (BO3rnaBnsemMoe WHAWACKAM HauuMOHarbHbIM
KOHrpeccom) 6opeTcs 3a He3aBMCUMOCTb, UCMONb3YS B TOM YUCHE U NPaBOBble METOb!.

3. CpaBHuTenbHbIM aHanu3: Obe CTpaHbl UCMbITANM MOLLHOE BnMsiHWE 3anaaa, Ho ero XxapakTep u
nocneacTsus  Obinu  MPUHUMNMAMNBHO  pasnuyHbiMK.  Poccus npoBoauna  BECTEPHU3ALMIO  «CBEPXYY,
BbIBOPOYHO 3aUMCTBYS eBponenckne (KOHTUHEHTAmNbHbIE) MHCTUTYTbI, COXpaHsAs CaMofepxasue, a 3aTeM
nepexwurna peBoNtOLUMOHHBIA CNOM U CO3LaHne YHWUKabHOW COBETCKOW cucTeMbl. IHAWA cTana KonoHuen, rae
Bblna MMNNaHTUPOBaHA CUCTEMa aHrIUCKoro obLLero npaea, HO C COXPAHEHWEM 3HAYUTENbHOTO nnacrta
TPagUUMOHHOTO nepcoHanbHoro npaea. B Poccuu peuenuus 6bina  onocpefoBaHa  BHYTPEHHUMM
NoTpeBbHOCTAMM U peLleHnsmMM BNacTh, B VIHOMM — HaBsidaHa KonoHu3atopamu. Mtorom XX Beka ans Poccum
CTan Kpax COBETCKOM CUCTEMbI W HOBbI MOBOPOT K €BPONENCKM (KOHTUHEHTarbHbIM) NPaBOBbIM MOAENSAM,
ona WHown — obpeTeHne HE3aBMCUMOCTM U MOCTPOEHWe COBCTBEHHOW CUCTEMbl HA OCHOBE CUHTE3a
YHacneLoBaHHOMO KOSIOHUAbHOrO NpaBa U HaLMOHabHbIX KOHCTUTYLMOHHBIX MPUHLMMOB.

5. CoBpemeHHbIe rocyaapcTBeHHO-npaBoBble cuctembl (MoctcoBeTckum / MoCTKONOHMANBHLIA

nepuoabl)

e Poccus: lMNocne pacnaga CCCP npuHata Konctutyums P® 1993 r. [10], npoBo3rnacusluas
Poccuto  aemokpaTuyeckum  pegepaTvBHbIM - MPaBOBLIM - FOCYAAPCTBOM € pecnybrnukaHckon  hopmon
npaBneHus.

o (Qopma npaeneHus: CMewwaHHaa (nNpe3upeHTCKO-NapnaMeHTckas) pecnybnuka C CUNbHOM
NPe3naeHTCKON BIaCTbHO.

o (Qelepanu3m: 3aKpenneH acUMMETPUYHbLIA heaepanuam, pasrpaHiyeHne NPeaMETOB BeAEHUS
mexgy PO n cybbektamm.

o [Ipasosas cucmema: OTHOCUTCS K POMAHO-FrePpMaHCKON (KOHTUHEHTanbHON) NPaBOBOM CEMbE.
WcTounnkmn: KoHcTuTyums, denepanbHble KOHCTUTYLUMOHHBbIE U (hefeparnbHble 3aKOHbI, NOA3aKOHHbIe aKTbl,
MeXayHapoaHble JOroBOPbI, HOPMATUBHbIE JOrOBOPbLI. Ponb cyaebHon npakTukn (0coBeHHO NOCTaHOBMEHNN
MneHymoB BC P® un KC P®) BospacTaeT, HO (hopManbHO NpeLedeHT He SBNSETCS MCTOYHUKOM npasa.
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lMpoBeaeHa macwTabHasa kogudmkauma (MK, YK, YK, ITIK, AMK v gp.).

o CydebHas cucmema: BkntoyaeT KoHCTUTYLMOHHBIN Cyg PO, cyabl obLien topucankuymm Bo rnaee ¢
BepxoBHbiM Cygom PO, apbutpaxHbie cyapbl.

e WHaua: Kouctutyuma Wugum 1950 r. [12] octaetca OCHOBOM rocynapCTBEHHO-NPABOBOM
CUCTEMb.

o Qopma npaeneHus: NMapnameHTckasa pecnybnuka. [pe3naeHT — rmasa rocygapcTsa, lNpembep-
MWUHUCTP — [NaBa NpaBuUTeNbCTBA.

o Qedepanuam: «CoK3 LUTATOB» C CUIbHbIM LEHTPOM 1 AieMEHTaMM aCUMMETPHN.

o [Ipasosasi cucmema: CmewaHHas. [JoMuHMpYeT aHrmocakcoHckas (obwee npaBo) Moaenb
(MCTOYHMKM — CTaTyTbl W CyaebHble MpeuedeHTbl), HO COXpaHsieTCs MPaBOBOM nntopanu3m B cdepe
nepCcoHanbHOro npasa (MHAYUCTCKOe, MyCynbMaHCKoe 1 Ap. NPaBo AN COOTBETCTBYHOLMX 06LWmH) [16, 24].

o CyOebHasi cucmema: EguHas wvepapxudeckast cuctema BO rnase ¢ BepxoBHbiM Cypaom,
obrnagaoLym LMPOKUMI NOTHOMOYMSIMIA, BKITOYAs CYAEOHbIN KOHTPONb W CO3AaHMe NpeLeaeHTOoB.

e CpaBHuTenbHbIi aHanu3: Obe cTpaHbl ABASKTCS KPYNHbIMK (heaepaTuBHbIMKU pecrybnukamu ¢
MUCaHbIMM  KOHCTUTYUMSIMA 1 (hOPManbHO  3akpenmeHHbiMA  npaBamu  Yenoseka. OpHako MMeroTes
CYLLECTBEHHbIE Pa3NNIus:;

o (Qopma npaeneHus: MNpeanaeHTcko-napnamexTckas 8 PO, napnamenTtckas B MHauu.

o [Ipagosas cembs: PomaHo-repmaHckas B PO, cmelwaHHas (oomMuHuMpoBaHue obluero npasa) B
Nugum.

o MecmoyHuku npaga: AKLEHT Ha 3akoHe B PO, 3HaunTenbHas ponb npeueaexTa B MHaum.

o [Ipasosol nnropanusm: dopmansHO oTCyTCTBYET B PO (HO €CTb ATHOKYNMbTypHas creuuduka),
SIBNSAETCS KMOYEBON YEpTOI NpaBa NIMYHOro cTaTyca B MHauu.

o Ponb cydebHol enacmu: OueHb Bbicoka B WHaum (aktmeuam BepxosHoro Cypga), 6onee
caepxanHas (hopmanbsHo) B PO.

6. AKTyanbHble Npobnembl U TEHAEHLMU pa3BUTUSA

e Poccus:

e [Ipobrembl peanusaumm NpuHLMNa BEPXOBEHCTBA NpaBa 1 pa3faeneHuns BracTen.

e  YKpenneHue BepTuKanu Bnactv 1 BONPOCHI (heaepanuama.

e bopbba c koppynumen.

e [loBblLleHne achdeKTUBHOCTH CyaebHON CUCTEMBI.

e  ApanTaums 3akoHoAaTenbCTBa K LpOBON SKOHOMUKE U HOBbIM TEXHOSOTUAM.

e  BrsHue mMexayHapoaHoM 0BCTaHOBKM M CaHKLMI Ha NPaBOBYIO CUCTEMY.

e WHaus:

e [lnckyccus o EAMHOM rpaxaaHCKOM KoaeKce W MpeooneHun NpaBoBoro niopanvsMa B MYHOM
cratyce [16, 20].

e bopbba c kKacToBOM AUCKPUMUHALMEN 1 0becneyeHne colnansHOM cnpaBeanmBocTy [7].
MpeoponeHne cyaedHbIX 3agepkek 1 NOBbILLEHWe JOCTYNHOCTW npaBocyans [24].
YperynupoBaHue LeHTP-WTaTHbIX OTHOWEHWNA.

Bopbba ¢ koppynumen.
3alumTa npaB MEHbLUNHCTB.

e [IpaBoBoe obecrneyeHne BYPHOro SKOHOMUYECKOTO POCTa W TEXHOMOTMYECKOro pasBuThs (3alumTa
AaHHbIX, perynupoanue U [17, 28]).

e CpaBHuTenbHbi acnekt: OOGe CTpaHbl CTankMBaTCA C YHMBEpCamnbHbIMKA Npobnemamu
MOZEpHM3aLmMKn, NOBbILWEHUS 3PGEKTUBHOCTM TrOCynpaBneHns M npasocyaus, Gopbbbl € Koppynuuein,
ajantauum K rnobanbHbIM BbI30BaM ¥ TEXHONOMMYECKMM M3MEHEHUSM. B TO e Bpems, kaxaas cTpaHa umeet
CBOW YHWKanbHbI Habop npobrem, nopoXAEHHbIN ee UCTOPUYECKUM NyTEM U OCOBEHHOCTAMM MOMMUTUKO-
NpaBOBOM CUCTEMbI (NAKOpanu3M M kacToBoCcTb B WHAuW; Bonpockl 6anaHca Bnacten u deaepanuama B
Poccun).
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3aknoyeHune

CpaBHUTENBHO-MCTOPUYECKUN aHamNM3 rocyaapCTBEHHO-MPaBoBbIX cucteM Poccum - WHauM LemoH-
CTPUPYET COXHOCTb U MHOroobpasue nyTei NpaBoBOrO Pa3BuUTUS. HecMoTps Ha M3HaYarbHbIe Pasnuuns B
LMBUNN3ALMOHHBIX OCHOBAX, 0Be CTpaHbl NPOLLIN Yepes CXOXMe dTanbl (POPMUPOBAHUS rOCYOAPCTBEHHOCTH,
nepnoabl pa3gpobreHHOCTH, CTaHOBIIEHUS KPYMHbIX UMNEPUIA U B3aUMOLENCTBUS C BHELLHUMMW CUMaMU.

KrtoyeBbIM (hakToOpOM AMBEpreHuun CTano pasnuyHoe BrusHue 3anaga: npsiMoe KOMOHWanbHoe roc-
noacteo Benukobputanum u peuenums obuiero npasa B VHauu, npusedlume K hOPMUPOBAHIIO YHUKANbHOW
CMELLaHHON CUCTEMbI C COXPaHEHUEM MEPCOHAMNBHOTO MpaBa; W OnocpeoBaHHas BECTEpHM3aLMs, a 3aTeM
PEBOMOLMOHHBI CAIOM M CO3aH1e COBETCKON CUCTeMbI B Poccuu, ¢ nocneayoLym Bo3BpaLLeHNeM K KOHT U-
HeHTanbHOM npaBoBoi Mogenu nocne 1991 roga.

B coBpemeHHbIN nepuog Poceust n Unaus npeactaensioT coboit kpynHble dedepaTuBHble pecrybnmnku
C OEMOKPATUYECKUMM KOHCTUTYLIMSIMU, HO PasinyHbIMK (hopMamm NpaBneHns 1 NpuHaanexatwiue K pasHoiM
NpaBoBbIM CEMbSM. MHAWACKas cucTema xapaktepusyetcs rnybokuM MmpaBoBbIM MOPaNU3MOM B cepe
FIMYHOTO CTaTyca M 3HAYUTESBHON POnbIO CyaebHOro npeueaeHTa, B TO BpeMs Kak poccuiickast cuctema ¢op-
MasibHO YHU(UUMPOBaHa 1 OCHOBaHa Ha KOAMULUMPOBAHHOM 3aKOHO4ATESNbCTBE.

OBe cTpaHbl CTanKMBaKTCA CO CXOXMMM BbI30BaMU MOAEPHU3aLMK, yNpaBneHns MHoroobpasvem w
ajanTauum K rnobanbHbIM M3MEHEHUSIM, HO Takke UMEKT yHUKarbHble npobnemsl, Tpebyiolme HauMoHanb-
HO-OPUEHTUPOBAHHbBIX PeLleHUit. M3yyeHre onbiTa Apyr Apyra MOXET ObiTb NONE3HbIM A5 noMcka onTuMarb-
HbIX NyTen JanbHenLWero rocyjapCTBeHHO-NPaBoBoro passutus Poccum n MHauv B XXI Beke.
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0COBEHHOCTH 3AKMHOUEHNA POSHNYHOK
KYIAN-NPOAAXW B 3M0XY LINGPOBU3ALIUN

KOCbIr'MHA AHACTACHA HOPbEBHA

CTYAEHT
LleHTpanbHbIA ounuan
OIrEOYBO «Poccumnckuin rocyaapCTBEHHbIN YHUBEPCUTET NpaBocyaus uMexn B.M. Jlebenesa»

HayuHbii pykosodumens: Agdeesa UpuHa CepzeesHa

K.t0.H, doueHm

LexmparnbHbIl ¢punuan

@Ir60YBO «Pocculickuli 2ocy0apcmeeHHb Il yHugepcumem npagocydus umeHu B.M. Jlebedesa»

AHHoTauus: CtaTbsi MOCBSILLEHA aHAnM3y AOroBopa Kynnn-npofaxi kak OfHON W3 KoueBbiX (OpM rpax-
[IaHCKNX 00S13aTENbCTB, C 0COOLIM AKLEHTOM Ha PO3HUYHYIO Kynmko-npodaxy. C y4eToM pasBuTMS MHTEPHET-
TOProOBMN U MONYNSIPHOCTM MapKETNNecoB, aBTOp PacCMaTPUBAET HOBblE BbI30BbI, BO3HUKAOLNE B KOHTEK-
CTe AMCTaHLMOHHOM Kynnu-npogaxu. ABTOp npeanaraeT BHECTU M3MEHEHNS B 3aKOHOAATEeNbCTBO AN Yyy-
LUEHMS 3aLYWTbI NPaB NOTpe6UTenen 1 NOBbILLEHMS MPO3PAYHOCTH CAENOK HA MapKeTnNelicaX.

KnioueBble crnoBa: rpaxagaHckue NpaBOOTHOLIEHWS, [OMOBOP PO3HUYHONA KYMNW-NpoAaXu, AUCTaHLMOHHAS
Kynnsi-NpoAaxa, npasa noTpeduTens, LOCTYN K MHdopMaLmm, MapKkeTnieic.

FEATURES OF RETAIL SALES IN THE ERA OF DIGITALIZATION
Kosygina Anastasia Yurievna
Scientific adviser: Avdeeva lIrina Sergeevna

Abstract: The article focuses on the analysis of the contract of sale as one of the key forms of civil obligations,
with a particular emphasis on retail sales. Given the development of online shopping and the popularity of market-
places, the author examines the new challenges that arise in the context of remote sales. The author proposes
changes to the legislation to improve consumer protection and increase transparency in marketplace transactions.
Key words: civil legal relations, retail sales contract, distance sales, consumer rights, access to information,
marketplace.

[loroBop Kynnu-npoaaxu 3aHNMaeT LieHTparibHOe MeCTO B rpaxgaHCkoM npase Kak Hanbonee pacnpo-
CTpaHéHHas dopma cornawenns. Cpeanm MHOXeCTBa BWOOB LOrOBOPOB Kynnu-npodaxu ocoboe 3HaveHue
AN YOOBNETBOPEHNS NOBCEAHEBHbIX NOTPEOHOCTEN rpaxaaH UMeeT po3HUYHas Kynns-npogaxa. B cooTset-
ctBun co ctatben 492 K PO B pamkax po3HWYHOI TOProBnM npodasel, nepenaér nokynaTtento Toeapbl,
nNpeaHa3HaYeHHble UCKMIOYUTENBHO AN JIMYHOTO MOMb30BaHUs Unu NoTpebneHus, ucknoyas nobsle kom-
mepyeckue uenu [1].

[loroBop PO3HUYHOM Kynnu-Npoaaxu SBnseTcs nybruyHbiM NoTpebuTenbCKUM, NO3TOMY Tak Xe pery-
nupyetca 3akoHom PO «O sawute npas notpebuteneity [3], 4To npegocTaBnseT MNOKynaTento He TOMbKO
npaea, rapaHT1poBaHHble HopMamu MK P®, HO 1 paclumMpeHHbIn nepeyeHb npas notpebuteneir, obecneynsa-
IOLLMIA 3HAYMTENBHO 6OMnee BbICOKYID CTeneHb NPaBOBOW 3aLLMTbI, YEM B WHbIX, Ceundu4eckm OpueHTUpo-
BaHHbIN Ha 3aLUTy UHTEPECOB rpaxgaH B cdhepe PO3HUYHON TOProBIN.
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HecmoTps Ha TO, YTO rpaxJaHCKoe 3aKOHOZATENbCTBO MpeanoraraeT PaBeHCTBO Y4YaCTHUKOB, [pax-
[aHCKUA KOAEKC M CaM 3aKOH He OMpeaensioT nokynatenei, kak «cnabyto CTopoHy». KoHCTUTyLmMOoHHbIN Cya
P®, HeogHOKpaTHO NOATBEPXAAs CBOK No3uumio (Hanpumep, Onpegenenue ot 28 aHeaps 2016 roga Ne 159-
O [5], Ae-thakTo NpusHaeT rpaxaaH-noTpebutenei 3kOHOMUYECKkU Bonee YyS3BUMbIMU YHaCTHUKaAMKU PO3HUY-
HbIX CAENOK MO CPABHEHWIO C OPraHN3aLmMaMi U MHAMBMAYaNbHbIMK NpeanpuHumMatenamu. CynebHas npakTu-
ka, OCHOBaHHas Ha NpuHLUMNax 3awuTbl Npas noTpedutenen, 3akpenneHHbIX B 3akoHe 0 3alluTe npas noTpe-
BuTenen, MHTepNpeTUPYET OTCYTCTBIE NPSAMOrO 3aKOHOL4ATENBHOTO onpeaeneHns «cnaboi CTOPOHbI» Kak He
NpensTCcTByloLLEE NPEAOCTaBMNEHMIO MOKynaTensm AOMOMHUTENbHON NPaBOBOM 3alyuThbl, 0BYCOBEHHON WX
00beKkTMBHO Bonee 3aBUCUMBIM NOMOXEHNEM B AAHHBIX OTHOLLEHUSIX.

[anee cregyet 0TMETUTb, YTO B HACTOSILLEE BPEMS aKTUBHO Pa3BMUBAKOTCS MHTEPHET-NMOWAAKM U BO3-
pacTaeT nonynsapHOCTb 3aKMKYEHUS JOrOBOPa PO3HUYHOWM Kynnmn-npogaxe AUCTaHUMOHHO. OTMETUM, YTO B
obnacT AMCTaHUMOHHOW NPOAAxXM TOBApOB CYLLECTBYET Takoe MOHATWE Kak arperatop — 310 nnatgopma,
koTopas 06beanHAET NPEANOXeHNs OT MHOXeCTBa pasHblX Npo4aBLoB B 0gHOM MecTe. OH He siBnseTcs ca-
MWUM NPOAABLIOM, @ BbICTYNaeT B PONM NOCPeAHMKa, NPeA0CTaBNSAOWEr0 YA0OHbIN UHTEPEC ANs nokynare-
nei, 4tobbl CpaBHMBATb LiEHbI, XapaKTEPUCTUKN W BbIBMpaTb TOBapbl 13 LWMPOKOTO acCoOPTUMEHTa. B cBsA3M ¢
ABOVICTBEHHON NPUPOZON AMCTAHLMOHHOW KYMMWN-NPOAaXu BO3HWKAET AOCTAaTOMHO MHOTO KOHGONMKTOB. Tak,
MapKeTnneic BbICTynaeT He NpocTo NIaTopPMON, @ aKTUBHBIM YYACTHUKOM CAENKW, KOHTPOMPYOLWMUM KOM-
MYHUKaLMI0 Mexay CTOPOHaMu, UMeoWmii 0B6S3aHHOCTM, YTO CO3AaET CneundUyeckyto TPEXCTOPOHHIOK CU-
CTeMy OTBETCTBEHHOCTU, r4e NNaTdopMbl AEACTBYIOT Kak apOuTpbl, paspeLuas cropbl U BIUSS Ha penyTaumio
npoaasLoB. Kpome TOro, TOProensi Ha MapkeTnnencax onpeaensieTcs CUnbHbIMI CETEBLIMU apdekTamu: Au-
HaMuKa cnpoca W NPeanoXeH!s HanpsIMyto cBs3aHa ¢ 06LLei akTUBHOCTLI0 Ha nnaTgopmMe (YMcrnom npogas-
LiOB M NOKynaTenen), eé penytaunen n MexaHn3mMamu OLEeHKV NpoaaBLoB. B pesynbTtate, Xapakrep KOMMYHU-
Kauuu, pacnpefeneHne oTBETCTBEHHOCTU W 0BLias AMHaMWKa pbiHKa Ha MapKeTnnence KapauHanbHO OTnu-
4akTCA OT TPAAWLMOHHOM PO3HUYHON TOProBnM, POPMUPYS YHUKAIBHYIO SKOCUCTEMY CO CBOUM COBCTBEHHBLIM
MeXaH13MOM U NTOrMKOW PyHKUMOHMpoBaHus [4, ¢. 20].

[laHHas cxema caenku, HaueneHHas Ha MakcumanbHoe yao6eTBo M Be3onacHOCTb Ans nokynatens,
noapasyMeBaeT, YTo JeHeXHble CpefcTBa nepefatoTcs NpogasLy TOMbKO NOCHE TOro, kak NokynaTesb NMYHO
OCMOTPUT W NMPUMET TOBAp, YTO 3HAYNTENBHO YNPOLLAET NPOLECC BO3BPaTa AEHer B Cryyae, ecrnm nokynarerb
PELLMT 0TKa3aTbCs OT NOKYMKM, AaXe eCnu TOBAp HaANeXallero kayecTsa.

MapkeTnnencbl, BbICTynas B pOnM UHOPMALMOHHBIX NOCPEAHUKOB, 0653aHbl MO 3aKOHY rapaHTUpo-
BaTb TOYHOCTb NPEACTaBNSAEMON MH(OpMaLMK O ToBapax 1 CNeauTb 3a COBMIOLEHNEM NpaB Ha UHTENNEKTY-
anbHyl COBCTBEHHOCTb. B 3TON CBSA3M BO3HWKaeT HoBas npobrema. [lercTBylollee 3aKOHOAATENbCTBO, B
yactHoctn cTates 1253.1 TK PO [2], ocTaBnsieT HesiCHbIM BONPOC OTBETCTBEHHOCTW MapKETMIeNCoB, 0CBO-
Boxaas 1x OT TaKOBOW, ECIIM OHWN HE MHULMMPOBANW pasMeLLeHne MHAOPMaLIK, HE U3MEHSNN €€ 1 He 3HamM
0 HenpaBOMEPHOM UCMOMNb30BaHUN WHTENNeKTyanbHbix npas. CyaebHas npakTuka B 3ToM 0bractu Takke oT-
nuyaeTca HeonpegenéHHocTbo. Hanpumep, ApbutpaxHblil AnennsumoHHbi cyg no aeny Ned41-88214/2021
YCTaHOBMI, YTO OTCYTCTBME Y MapKeTMneinca TeXHUYECKUX CPeacTB Ans BrokMpoBKM HENPaBOMEPHOrO MC-
NoMnb30BaHMs TOBAPHbIX 3HAKOB He 0CBOBOXAAET €ro OT OTBETCTBEHHOCTW. B COOTBETCTBUM C MaTepuanamu
panHoro gena OO0 «CnepkocmeTuke» obpatunack ¢ uckom k OO0 «Banngbepus» ¢ TpeboBaHuaMK O Npu-
3HaHWUW JencTBMs 0BLLEeCTBa MO UCMOMNb30BaHUIO NPUHAAIEXALLMX KOMMNAaHUM TOBAPHBIX 3HAKOB, OXPaHSEeMbIX
Ha TeppuTopumn Poccuinckoit PefepaLium HapyLweHeM UCKITIOYMTESNbHBIX Npas uctua. [6].

Kpome Toro, TpeboBaHNs K MapkeTnneicam 0 npeaoTepaLleHn pasMeLLeHs TOBapoB C HeNpaBoMep-
HO WCMONb3yeMbIMW TOBApHbIMM 3HaKaMu WnW BBOAALLEN B 3abnyxaeHue aTpubyTuKoM okasbiBaloTcs ab-
CTPaKTHBIMW W HEBBINONHUMBIMM, MOCKOSbKY MapKeTNNencbl He MOryT 3apaHee KOHTPOnMpoBaTh AENCTBUS
BCEX NpoaaBLOB. B pesynbTate, MapKeTnnencol pearvpytoT Ha HapyLLEeHUs TONMbKO NOcre NonyyeHns xanoo,
4TO Cco3aaeT npobenbl B 3alyuTe npaB noTpedutene 1 3aTpyaHsaeT LOcTyn K 06bEeKTMBHON MHGOpMALMK U
NpaBOBEPHOE 3aKIOYeHne A0roBopa kKynnu-npogaxu. CrnefoBaTenbHO, HESCHOCTb B 3aKOHOAATENbCTBE W
cynebHol npakTuke ocTaBnsieT notpebuteneit bonee yssBuMbIMK. [peanaraeTcs pewwmntb 3Ty npobnemy
cnegytowm obpasom: paspaboTaTb METOAMKY MPOBEPKM W aHanM3a BCEX KapTouek TOBApOB, NyBnmkyembix
npoAaBLamMn Ha MapKeTnnencax.
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Takum 06pa3om, yA0BCTBO OCYLLECTBAEHUS! KYNnU-NPOLaxi HAa MapKeTnnencax HUBENMpYeTcs Heoa-
HO3HAYHbIM BIMSIHUEM 3TWUX NaTopM Ha npaBa notpebuteneil. 3awmTa npas noTpedUTenen U KOHTPOIb
WUCMONHEHUS 1OrOBOPOB 3HAYMTENbHO 3aTPYAHEHbI M3-3a 3TOM HEMPO3PaYHOCTH, koTopasi 0byCroBreHa Kak
06bEKTUBHBIMM 0COBEHHOCTAMM (OYHKLIMOHMPOBAHUS MapKeTNNENCoB, TaK W, B PSAE CNydYaes, HeAOCTAaTOYHOM
[06POCOBECTHOCTBIO CaMUX Mnowlazok. MonHas npo3payHoCTb U HafexHas 3aluTa npas notpeduteneil B
cchepe OHNaH-TOPrOBAM Yepes MapKETRMENChl MOryT BbiTb JOCTUMHYTHI TOMbKO Brarofaps akTMBHOMY 3aKo-
HoaTeNbHOMY BMeLLaTENbCTBY.
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CPOK VICKOBOM [IABHOCTM: NOHATHE U
0COBEHHOCGTH NPUMEHEHWA

LIbIFAHOB B/TALUMUP AJIEKCAH[IPOBUY

MarucTpaHT
HO YBO "Mockosckuit yHusepcuteT "CuHeprus”

AHHOTaUusA: B HaCTOHU.I'eI\;I CTaTbe oCBellaeTcqa aHanu3 nopaaka nppuMeHeHna Cpoka MCKOBOW [JaBHOCTW B 3a-
BMUCUMOCTW OT 0BCTOATENLCTBA €ro NPUMEHEHNA U cy6be|<'ra rpaXKaaHCKNX I'Ip&BOOTHOLIJGHVIVI, KOTOprI\;I OCy-
LecTBndeT 3almTy HapyLleHHbIX npaB NocpeacTBOM UCMOJIb30BaHNA CPOKa MCKOBOW OABHOCTU Kak MHCTPY-
MEHTa. an/IBe,D,EHbI npumepsbl ocoboro nopsgka npuMeHeHusa CpoKoB ICKOBOW aBHOCTH.

KntoyeBble cnosa: rpaxgaHCKMe npaBOOTHOLLEHNA, CPOK MCKOBOW AABHOCTH, cyne6Ha$| 3allnTa HapyLleHHO-
ro npasa.

LIMITATION PERIOD: FEATURES OF APPLICATION DEPENDING ON THE SUBJECT OF THE LEGAL
RELATIONSHIP

Tsyganov Vladimir Alexandrovich

Abstract: This article highlights the analysis of the procedure for applying the statute of limitations, depending
on the circumstances of its application and the subject of civil law relations, which protects violated rights by
using the statute of limitations as a tool. Examples of a special procedure for applying the limitation periods are
given.

Key words: civil law relations, limitation period, judicial protection of violated rights.

OZHUM 13 BaXKHEWLLNX MHCTUTYTOB rpaXaaHCKoro npasa SABNSETCH UHCTUTYT CPOKOB UCKOBOW AaBHOCTMU.
[aHHbIn MHCTUTYT obs3aTenieH ANS nogfepxaHus nopsaka npaBoONPUMEHEHUS, COXPaHEHUS AWUCLMNNHBI
Cpeau y4acTHUKOB rpaxagaHckoro obopota, obecneyeHuns 3auTbl HapyLLEHHbIX NpaB 1 YCTOMYUBOCTH NpaBo-
BbIX CBS3eN Mexzay CyObeKTOB rpaxaaHCKMX MPaBOOTHOLLEHMA.

lMpaBo B NOHMMAHUM €10 Kak MexaHuama, perynmpyHoLlero npaBoOTHOLLEHNS, NPU3BaHO obecneunTs Cu-
CTeMaTM3aLmMo B3aUMOCBS3e/ MeXIY Y4acTHUKaMK1 NPaBOOTHOLLEHWA, YTO HEMUHYEMO TpebyeT onpeseneHuns
npasun noeefeHus cybbekToB. OQHUM W3 Takux perynsaTopoB SBASETCS UHCTUTYT CPOKOB WCKOBOW [ABHOCTH,
TaK kak 6e3 onpefeneHns CpoKkoB, OTBELEHHbIX Ha 3aLLUMTY HapyLUEHHbIX MPaB W 3aKOHHbIX MHTEPECOB, HEBO3-
MOXHO BbIn0 Bbl C TOYHOCTBH 06ecneunTb BanaHc npae 1 06s13aHHOCTEN Y4aCTHUKOB rpaxagaHckoro obopora.

CornacHo ctatbe 195 paxpaHckoro kogekca Poccuiickon ®epepaunn (nanee — MK PO) uckoson aas-
HOCTbIO NPU3HAETCS CPOK A1 3aLUMTbI Npasa no UCKY NnLa, NpaBo KOTOPOro HapyLWeHo [2].

Mo onpeaenexnto E.A. CyxaHoBa, CPOK MCKOBOWM AABHOCTM — 3TO CPOK AN NPUHYANTENBHON 3alUMThl
HapYyLUEHHOro npaBa NyTEM NpeabsiBrieHns ucka B cya [3]. Kpome Toro, MHorga B Hay4HoM cpefe 0TMeYaeTcs,
YTO UCKOBas [JABHOCTb B CAMOM LUMPOKOM CMbICIe OXpaHSeT Halle HacTosLiee OT BTOPXEHWS 3acTapesnioro
npowwnoro [4]. Camo onpegeneHne NOHATUS YaCTUYHO PacKpbIBaET LeNb ¥ Ha3HaYeHUe NPUMEHEHNS Cpoka
CKOBOWN A@BHOCTH.

/A3 BbiLLE W3MNOXEHHOTO Mbl MOXEM CLeNaTh BbIBOL O TOM, YTO UCKOBAs LABHOCTb 0bfiagaet He TONbKO
MaTepuanbHO-NPaBOBbIM, TaK Kak PerynnpoBaHie ero OCyLLECTBMSETCS HOpMaMi rpaxhaHCKoro 3akoHoaa-
TENbCTBA, Ha YTO NPSIMO YKasbiBaeT ctatbsl 195 [K PO, kak 1 HayyHas cpeda, Tak Kak CyLleCTBOBaHWe UCKO-
BOW aBHOCTM Be3 eé npumeHeHns B CyaebHOM npakTuke Bb1no 6bl HEBO3MOXHBIM.
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VickoBast 4aBHOCTb OrpaHMYMBaET pasyMHble BPEMEHHbIE PaMKU, B TEYEHWUE KOTOPbIX NWLO, YbM NpaBa
HapyLUeHbl, UMEET 3aKOHHble OCHOBAHWA ANS 3aLUMTbl 3TUX HAPYLUEHHbIX NpaB. 3Ta Lenb MHCTUTYTa obecne-
YMBAET 3ALLMTY MHbIX YYACTHUKOB rpaxgaHckoro obopoTta oT HeoBOCHOBAHHbLIX MPETEH3UI W, B CBOE BPEMS,
nobyxaaeT CBOeBPeMeHHO 3ab0TUTLCS O 3alynTe U OCYLLECTBMEHUM CBOWX NpaB, 4O MOMEHTA yTpaThl UHTE-
peca Uiy akTyanbHOCTU CYLLECTBOBAHWS KOHKPETHOTO Npasa Ans cybbekTa npaBonpuUMEHEHUS.

3aKOH KnaccuuumpyeT AfMTENBHOCTb CPOKOB UCKOBOW AABHOCTU B 3aBMCUMOCTM OT 0BCTOATENLCTB
npumMeHeHuns. Tak, cornacHo ctatbe 196 MK P® obLimin cpok UCKOBOWM [aBHOCTM COCTaBnseT Tpu roaa, npu
9TOM Hayano TeYyeHWs cpoka 1CckoBoW AasHocTh onpegenset ctatbs 200 K PO, a umeHHo no obwemy npa-
BWNY — C MOMEHTA, KOrfa nuuo y3Hano wiu JOMKHO BbIno y3HaTb O HapyLUEHUM CBOEro npasa U O TOM, KTO
SBMSIETCA HaZnexalluM OTBETYMKOM MO UCKY O 3aLuuTe 3TOro npaea. ATO YHMBepcarnbHas opmMyna, onpese-
nswas aauTenbHOCTU U Havano TeYeHWs cpoka WCkoBOW AaBHOCTW. OfHaKO CyWECTBYHT cneuuarbHble
HOPMbI, KOTOPble MPUMEHUMbI B Clly4asx, OTAMYHbI OT obwmx. Tak, no 0bs3aTensCTBaM € onpeerieHHbIM
CPOKOM WCMOSHEHMS TEYEHME CPOKa MCKOBOMW JABHOCTU HAYMHAETCS MO OKOHYaHWM CPOKa UCMONHEHUS [2].

[AnnTenbHOCTb CpoKa UCKOBOW AABHOCTY, KPOME BblLUEYKa3aHHOIO TPEXIETHEro Cpoka no obLiemy npa-
BMIW, MOXET YCTaHaBNMBATLCS CreLmanbHbIMy HOpMaMu, MPUMEHUTENBHO K CeunUYeckuM NpaBooTHOLLE-
HUAM. OTW CPOKU He Bcerga 03arnaBnmBarTCs Kak CPOK MCKOBOW JABHOCTU M YacTo pacnpedensroTcs B KOH-
TEKCTE HOPM, PETYNIMPYIOLLMX TE UK MHble NPABOOTHOLWEHWS. Tak TPEXMECSYHbIA CPOK YCTaHABIMBAETCS B
Cnyvae HapyLUeHUs NpenMyLLeCTBEHHOTO NpaBa MoKynkv Jomu B npase obLen cobetBeHHocTH. [laHHoe npa-
BMNO 3adpukcupoBaHo B nyHKkTe 3 cTaTbn 250 MK PO, a B TekcTe camom cTaTbit HE YNOMUHAETCS TEPMUH «CPOK
MCKOBOW AABHOCTW», BMECTO 3TOr0 3aKOH YCTaHaBMMBAET npecekaTeNbHbIM CPOK MpaBa fnuya, Ybe npaBo
HapyLueHo, «TpeboBaTb B cyaebHOM nopsiake nepeBofa Ha Hero npas M obsizaHHoCTen nokynatensy». Mpu
9TOM, NPaBONPUMEHNUTENM NOHUMAIOT 3TO Kak CPOK MCKOBOW 4ABHOCTH NO TpeboBaHMIO, BbITEKAOLLEMY U3 He-
NPaBOMEPHOrO OTHYXAEHUS AOMH.

[pyroi npumep Takoro M3MEHEHHOTO CPOKa — LIECTUMECSYHDBIA CPOK, OTBEAEHHbIN HA OCnapuBaHue pe-
LUEHWA cobpaHuit, KOTOpbIN NpeaycMOoTpeH NyHKToM 5 ctaTtbit 181.4 TK P®. B KOHTEKCTE yKa3aHHON CTaTbi Tak-
e noapa3yMeBaeTCs CPOK UCKOBOW AABHOCTW, OHAKO 3TOT CPOK CMOXHbINA, TaK KAk HOpMa OroBapuBaeT Anu-
TEMbHOCTb CaMOro Nepruoaa ocrnapyBaHus: peLeHne cobpaHns MOXeT BbITb OCMOPEHO B Cyae B TEYEHWE LIECTU
MeCALEB CO [HS, KOrAa Nuuo, npaBa KOTOPOro HapyLeHbl MPUHATUEM PeLUeHUsi, Y3Hano unm JOMKHO 6bino
y3HaTb 06 3TOM, HO He NO3JHee YeM B TEYEHWe ABYX FET CO AHS, Koraa CBEAEHUS O NPUHATOM PELLEHUW CTanu
06LLeA0CTYNHbIMM NS Y4aCTHUKOB COOTBETCTBYHOLLENO rpaxaaHCKo-NpaBoBoro coobuuectsa [2]. B 4aHHOM KOH-
CTPYKLMM UCUUCTIEHWE TEYEHME CPOKa CKOBOW AAaBHOCTU YCTaHaBNWUBAETCH C MOMEHTa, KOrda NinLO Y3Harmno uim
LOIMKHO ObINO y3HaTb, O HAPYLLEHWW CBOErO Mpaga, HO He NO3AHee NpuaaHUs peLleHno obLienocTynHocTu. Ta-
Kasi KOHCTPYKLMS OLHOBPEMEHHO U 3aLLWLLaeT NpaBo, U CO3OAET YCIOBUS, B KOTOPbIX NULI0 MOXET BbiTb 0BbeK-
TUBHO MULLIEHO NpaBa Ha 3awuTy. Tak kak NoHATME 0BLLeOCTYNHOCTW — CMOPHAs KaTeropus M HaxoauTCs nog
NpUCTanbHbIM BHUMaHWEM JOKTPUHAMBHOMO U3yYeHUs, a Takke 3aKoHO4AaTeNbHOro BHEAPEHUS U U3MEHEHNS, B
CBSA31 C YeM [JaHHas TeMa TeCHO CBSA3aHa C MHCTUTYTOM TEYEHUS CpoKa 1CKOBOM JABHOCTM.

IMeeT MecTo Takke CpPOK MCKOBOW aBHOCTW paBHbIN OQHOMY rofy — Tako CPOK NPUMEHUM B COOTBET-
CTBMM C ['paxxgaHckumM kogekcom Poccuiickon Gepepauny B OTHOLWEHWN TpeboBaHuin ans TpebosaHuii 0 npu-
3HaHWW OCMOPUMOW COENKN HEOENCTBUTENBHON U O NPUMEHEHWU NOCNEACTBUN ee HeeNCTBUTENBHOCTH, YTO
3akpenneHo ctatben 181 MK P, o HeHaanexallem kayectse paboT, KOTOpbIe BbINOMHEHbI NO A4OrOBOPY MOA-
psaa, 3a UCKIoYeHeM TpebOoBaHWiA B OTHOLLIEHWW 34aHUIA 1 COOPYXXEHMUIA B COOTBETCTBUM C NMYHKTOM 1 cTaTby
725 TKP® 1 nHble.

Bonpoc 0 makcumanbHOM AnUTEenbHOCTH CPOKa UCKOBOW JABHOCTU YPEerynvpoBaH rpaxaaHCKUM 3aKo-
HoZaTenbCTBOM. Tak, cornacHo nyHKTy 2 ctaten 196 MK P® cpok MckoBOW AaBHOCTM HE MOXET MpeBblllaTh
[ecATb NeT CO AHSA HapyLweHus npaea, Ans 3aluTbl KOTOPOro 3TOT CPOK YCTAHOBIIEH, 32 UCKITIOYEHWeM Chny-
YaeB, yCTaHOBMeHHbIX PeaeparnbHbiM 3akoHOM 0T 6 MapTa 2006 roga Ne 35-03 "O npoTuBOAENCTBUM TEPPO-
puamy" [2]. CneayeT OTMETUTL, YTO AECATUNETHUA CPOK TOXE SBNSieTCH 0coboi M cneundnuyeckon HOpMOoil.
Kak HeogHokpaTHO pasbsicHan BepxosHbii Cyn Poccuiickon ®eaepauun 310 npeaenbHO BO3MOXHbBIA CPOK
MCKOBOW J@BHOCTU, KOTOPbINA HE MOAJIEXNUT BOCCTAHOBIIEHUIO, 3a UCKMIOYEHWEM CITyYaeB, Ha KOTOPbIE UCKOBas
[aBHOCTb HE PaCcnpOCTPaHAETCS.
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B KOHTEKCTe ANUTEeNnbHOCTM CPOKOB, @ TaKKe 3aKpenneHHOro npederibHoro AEecATUNETHEro Cpoka,
HeoBX0AMMO OTMETUTL eLLé OAHM ANUTENbHBIA CPOK — 3TO ABAALATUIETHAN CPOK MO Aeram O BO3MELLEHNH
Bpea oKpyxaroLen cpese. 310 Npasusio YCTaHOBMNEHO B COOTBETCTBUW C MyHKTOM 3 cTaTbi 78 defeparbHo-
ro 3akoHa ot 10.01.2002 Ne 7-®3 "O6 oxpaHe okpyxatoLlen cpebl”. CornacHo 3To HopMe, UCKWN O BO3MeE-
LeHUN Bpeda OKpyxatoLLlei cpede MoryT BbiTb NpeabsBneHbl B TeYeHWe ABaauaTht NIET, HO BaXHO OTMETUTD,
4TO OBLMM 3aKpenneHHbIM MakcMarbHbIM CPOKOM AaHHas HOPMa MMEET PacxXOXOeHWe B KaYecTBe UCKMHo-
YeHns 13 npasui. Takoi ANUTENbHbIA CPOK ANS NpeabsBneHns ucka obnagaet onpegeneHHon QUCKYCCUOH-
HOCTbIO, TaK kak CyObeKkTOM, BbICTYMaLLMM 32 3aLLMTON CBOErO Npasa, ABNAETCS rocyAapcTBo.

Tak, n3 npuBedeHHbIX NPUMEPOB Mbl HabNAaeM U3MEHYMBOCTb ASIUTENBHOCTM CPOKOB, OTBEAEHHbIX
Ha 3alwuTy npaea, MOCTABMEHHYIO B 3aBUCUMOCTb OT CreLMdUKM OCHOBAHUS BO3HWKHOBEHWS MPaBOOTHOLL e-
HWS, NpecrneayeMoro UHTepeca, a Takxe ctatyca CyObekTa, Ybe NpaBo NOANEXMUT 3aLuTe.

Mpu 3TOM, 3aKoHOZaTenem onpeaeneHsl TpeboBaHUs, Ha KOTOpbIE CPOK UCKOBOW [ABHOCTU HE pacnpo-
cTpaHsieTcs. [aHHble TpeboBaHus 3admkcnpoBaHbl B cTaTbe 208 MK P® u BkntovatoT B cebs cnepytolyme Tpe-
BoBaHus: TpeboBaHUs O 3alMTE IMYHBIX HEUMYLLECTBEHHBIX MPaB M Apyrix HematepuanbHblx 6nar, kpome
Ccnyyaes, NPeayCMOTPEHHbIX 3aKoHOM; TpeboBaHUs BKNaaunKoB K HaHKy O Bbidaye BkIagoB; TpeboBaHUSA O
BO3MeELLEHUW Bpeaa, NPUYUHEHHOTO XU3HU UMW 300POBLIO rpaXxaaHuHa; TpeboBaHus COBCTBEHHMKA UMK UHOTO
Bnagenbla 06 ycTpaHeHUM BCAKUX HapyLIEHWA ero npasa, XoTa Obl 9TW HapyLleHus He Bbinu CoeauHeHb! ¢
nuwexvem Bnagenus (ctatbst 304); apyrne TpeboBaHUs B Cryvasix, YCTAHOBMEHHbIX 3akOHOM [2]. MepeyeHb
yKa3aHHON HOPMbl OTKPbIT, 3TO CBWAETENLCTBYET O TOM, YTO 3aKOHOAATENb CreunansHo YCTPaHUICS OT 3a-
KPbITOrO NepeyHs, Tak Kak ¢ pasBMTMEM OTpacrel npaea (CeMeiHoe, 3eMerbHoe, TPYA0BOE U T.4.), KOTopble
HernocpeaCTBEHHO CBA3aHbI C rPaXOaHCKUM NPaBoOM, HEBO3MOXHO NPedyCMOTPETb U BHepUTb B IpaxkaaHCKui
kogekc Poccuiickon ®eaepaumn Bee cneumarnbHble TpeboBaHus, He UMEIOLLME CPOKa UCKOBOW AABHOCTMU.

MMoaBogs UTOr U3NOXEHHOMY, OTMETUM, YTO MHCTUTYT CPOKa MCKOBOW AABHOCTU ABMSiETCS HeobXxoau-
MbIM MHCTPYMEHTOM B CTPEMUTENBHO PA3BUBALLMXCS NPABOOTHOLIEHUSAX pasHbIX CyObEKTOB rpaxaaHCKoro
npasa. 3TO WU WHCTPYMEHT CAEPXMBAHMSA B LENSX HeOONyLLEeHUs CTOPOHaMW 3110ynoTpebnenus npasoMm, W
WHCTPYMEHT CTUMYNMPOBAHNS CTOPOHbI 3aLLMUTUTb CBOM NpaBa CBOEBPEMEHHO, U MEXAHW3M YNOPSLOYMBAHNS
W cuctTemMaT3aumy NpaBoOTHOLLEHMI, 0BafaroLmMin NpecekaTenbHON XapakTepUCTKON. Mpu aTOM, C y4eTOM
MOCTOSIHHOTO Pa3BUTUS COBPEMEHHBIX TEYEHUI rPaXaaHCKUX NPaBOOTHOLLEHWA, He CMOTPS Ha CBOKO CTabunb-
HOCTb W UIMNEPaTUBHOCTb, MHCTUTYT UCKOBOW JABHOCTW TaKke NpeTepneBaeT U3MeHeHus. YTo aBnseTcs He-
obxoaumbim TpeboBaHWEM Nporpecca, Tak kak 6e3 paccmMaTpyBaeMoro UHCTUTYTa rapaHTUi 3aluTbl NpaBo-
OTHOLLEHWUN HEBO3MOXHO JOOUTLCS ANUTENBHOM U YCTOMYMBOTO AENCTBUS HOPM W NpaBun.
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COBPEMEHHbIE MPOBJEMDbI
[OCYAAPCTBEHHOW PETMCTPALIUA
HOPUAVYECKUX JINLL: YHUKANbHOCTb
HAMMEHOBAHWN CO3/1ABAEMbIX
HOPUAWYECKIX ML

KOPTYLLI0BA MAPUHA BUKTOPOBHA

MarucTpaHT
Orb0Y BO «HoBocubMpCKMiA rocy4apCTBEHHbIN YHUBEPCUTET SKOHOMMKM U yrpaBneHus « HUHX»

AHHoTauums: B cTaTtbe paccmaTpuBatoTCs COBPEMEHHbIE Mpobnembl 0becneyeHmnss YHUKanbHOCTU HauMEHo-
BaHW OPUANYECKUX UL, NPU UX FOCYAapCTBEHHON perucTpaumun B Poccuickon degepaumm. Ocoboe BHUMA-
HWe yOensieTcs aHann3y HOPMaTUBHBIX W TEXHUYECKUX MPENSTCTBUM, BAMSIOLLMX HA NPO3payvHOCTb U AOCTO-
BEPHOCTb npoLeaypbl. O60CHOBaHbI NPeanoXeHNs N0 COBEPLLEHCTBOBAHWIO 3aKOHOAATENBCTBA, LidpoBuM3a-
UMM PErncTpaLnoHHbIX MPOLECCOB W YHUUKALMNA KPUTEPUEB MPOBEPKM, YTO MO3BOMMT MOBBLICUTL YPOBEHb
3aLWuTbl NpaB y4aCTHUKOB rpaxaaHCcKoro 06opoTa 1 CHU3UTb KOMMYECTBO KOHGIMKTHBIX CUTYaLMA.
KnioueBble cnoBa: yHMKanbHOCTb HaMMEHOBaHWS, rOCYAAPCTBEHHAs PervcTpauusi, puanyeckoe nuuo,
h1pMeHHOe HanMeHoBaHMe, LdpoBM3aLMs, 3aKOHOAATENLCTBO.

MODERN PROBLEMS OF STATE REGISTRATION OF LEGAL ENTITIES: UNIQUENESS OF NAMES OF
NEWLY ESTABLISHED LEGAL ENTITIES

Korgushova Marina Viktorovna

Abstract: This article examines the current issues related to ensuring the uniqueness of legal entity names
during their state registration in the Russian Federation. Special attention is paid to the analysis of regulatory
and technical obstacles affecting the transparency and reliability of the registration procedure. Recommenda-
tions are provided for improving legislation, digitalizing registration processes, and standardizing verification
criteria, which will enhance the protection of the rights of participants in civil turnover and reduce the number of
conflict situations.

Key words: name uniqueness, state registration, legal entity, corporate name, digitalization, legislation.

CoBpeMeHHOe pa3BuTHE NPeaNPUHUMATENBCKON Cpedbl akTyanuaupyeT BONPOC OPUTMHANBHOCTM up-
MEHHbIX HaUMEHOBaHUI NPK perncTpauyi HOBbIX OPUANYECKUX UL, YHUKANbHOCTb 0603HaYeHNs opraHu3a-
Lun npuobpeTaeT KpUTUYECKN BaxXHOE 3HaYeHue, 3aTparvBas He TONbKo Chepy NpaBOBOrO perynmpoBaHus,
HO 1 BNKSISt Ha 0BecneyeHne YECTHOM KOHKYPEHLWW, 3aLLMTY MHTEPECOB YYaCTHUKOB rpaxgaHckoro obopoTa, a
Takke (hopmMupoBaHue [0Bepus cpeau notpebuteneit. MNpaBoBble OCHOBbLI, PEryNMPYOLME MPUCBOEHME U
NPOBEPKY PUPMEHHBIX HAMMEHOBAHUI KOMMEPYECKIX OpraHW3aLuin, ONpesenslTes, Npexae BCero, HopMamu
IpaxgaHckoro kogekca Poccuiickon ®epepaumn (panee — MK P®) (ct. ct. 54, 1473 TK PO 1 np.), KoToOpbIi
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BO3MaraeT Ha BHOBb CO3faBaeMble CyObeKTbl KOpnopaTUBHOrO Npasa 0653aHHOCTb UCMOMNb30BaTb UCKMKY M-
TenbHOe 0603Ha4YEHNEe, COOTBETCTBYIOLLEE YCTaHOBMEHHbIM TpeboBaHuaMm [1].

B pamkax ucnonHeHus nonoxenuit NK PO pgenctyet ®egepanbHbid 3akoH ot 08.08.2001 Ne 129-03
«O rocynapCTBEHHON perncTpaumn KPUANYECKUX SIL U MHAWMBMAYANbHLIX NpeanpuHuMaTeneiy [2]. JaHHbIn
HOpMaTWBHbIN aKT NoAPOOHO pernamMmeHTUpyeT NPOLECC NPOBEPKN MH(OPMaLMK, NogaBaeMon Npu peructpa-
LUnn cybbekTa X03AMCTBOBAHUS, U COAEPKUT NpeanucaHmns, HalueneHHble Ha NpefoTBpalleHne co3aaqus oa-
HOPOZHbIX UMK NOBTOPSAIOLLMXCA HAUMEHOBAHMI.

HecmoTps Ha Hanuume ¢hopManbHbIX NpoLeayp NPOBEPKM U HOPMATUBHBIX NPeAnucaHui, B AesaTenb-
HOCTN PEryCTPUPYIOLLMX OPraHOB COXPaHSIOTCS HEPELLEHHbIE CIOXHOCTU, CBA3aHHblE C ONpeeneHnem cTe-
MEHW CXOACTBA 3asBNSAEMbIX Ha3BaHWI U NPABOMEPHOCTU UX MPUMEHEHMS.

AHanus, npousseaéHHblil E.A. 3opuHoit B cTaTbe «[0CydapCTBEHHAs perncTpaums opuanyeckmx nL
Kak BUL agMUHUCTPATUBHO-NPOLEAYPHOTO MPOW3BOACTBA», WAMKOCTPUPYET, YTO AENCTBYIOLME npoLeaypbl
afMUHUCTPATUBHON NPOBEpKN He 006eCrneymBaloT MCHEPMbIBAKOWErO KpUTEpUanbHOro annapata Ans OgHo-
3HAYHOTO pasrpaHUYeHNs pasnnYnii Mexay HauMeHoBaHUSMM opraHusauui [5, ¢. 175]. Kak cnegcrteue, pe-
ectp topuandeckux muy (EFPHOI) BkrovaeT 3HauMTENbHOE KOIMYECTBO KOMMAHUA € MOYTU UAEHTUYHBIMU
Ha3BaHMAMM, YTO WUCKaXaEeT PbIHOYHYIO MHGOPMaLMO U CrnocoBCTBYET BBEAEHMIO B 3abnyxaeHne noTeHyu-
arnbHbIX Y4aCTHWUKOB XO3NCTBEHHbLIX B3aWMOOTHOLEHWA. B 0BCyxaeHnn BONPOCOB YHUKANBLHOCTU UpMEH-
HbIX HAUMEHOBaHWA HEOBXOANMO OTMETUTL OTCYTCTBME YETKON rpaHuLbl Mexay 0b603HaueHneM KomMnaHum 1
ee ToBapHbIM 3HakoM. M.K. BuptokoBa n A.M. [lpo3aoBa ykasbiBatoT, YTO aTa npobnema obycnaBnnBaeTcs
HecoBMageHNeM KpUTEPUEB MOEHTUYHOCTY: eCnin B 06nacTu MHTENNEKTyanbHo COBCTBEHHOCTU NPUMEHSIETCS
MPUHLMN «CXOACTBA A0 CTEMEHU CMELUEHUS», TO MPW perucTpauui Iopuanieckoro nuua aHanor1yHble napa-
METPbI OTCYTCTBYIOT, YTO OCIOKHSIET MPABOBYH) OLIEHKY W CO3AAET AOMOMHUTENbHBIE PUCKW B XO4E CO3AaHMs
HOBbIX CyGbeKkToB npasa [3, c. 278].

Momumo n3noxenHoro E.H. bypHoc oTMeyaeT nMetoLmnecs CnoXHOCTH B 0Ka3blBaHUM UCMONb30BAHUS
OPUMANYECKAM NNLOM «CKaHAANbHOrO» (OMPMEHHOro HaumeHoBaHKs (Hanpumep, aeno Ne A33-31075/2022 no
ncky MexpaioHHOM uHcnekumn ®efepanbHoin Hanoroson cnyxBel Ne 23 no KpacHosipckomy kpato k obLye-
CTBY C OrpaHM4eHHON OTBETCTBEHHOCTbIO «E6MA0eduy), nockonbky BONpoC 0 HEOOXOAMMOCTW NPOBEAEHMS
9KCMepTM3bl TaKOro HaMEHOBaHWS Ha NPeAMET COAepXaHUs aHTUrOCYAapPCTBEHHbIX NO3YHIOB, HEMPUCTOMNH O-
r0 KOHTEHTa, OCKOPONAIOLLEr0 YeNOBEYECKOe AOCTOMHCTBO, HAaXOAWUTCS B UCKMIOYUTENBHOM KOMNETEHLMN CY-
Aa [4, c. 64]. MNpu aToMm nccnegoBaTenb npeanaraeT Ha ypoBHe pasbsicHeHun BC PO onpepennts kputepum
OTHECEHUS (PUPMEHHBIX HAMMEHOBAHUI K «CKaHOAmbHbIMY, @ Takke NpeaycMOTPETb MEXaHU3Mbl ONpoBepXKe-
HWS B Cyae «Npe3yMnLun CKaH4anbHOCTHY.

Kak ykasbiBaeT A.B. CeprieHko, yHU(MKaLMsA NOAXOLOB K OLEHKE TaKMX CMOPOB B POCCUIACKON NpaBo-
NPUMEHUTENBHON NPaKTUKe Moka He AOCTUrHyTa, YTo 0ByCcrnaBnuMBaeT HEOOHO3HAYHOCTb CyAebHbIX peLleHnit
W CO3LaeT YCroBus ANt BOSHUKHOBEHNS KOHCIMKTOB Mexay X03ancTaytowmmm cybwektamm [10, c. 301].

B npaBoBoi Teopun, no MHeHuo E.A. IBaHOBOK, UMS HOPUOMYECKOTO NULA cnegyeT paccMaTpuBaThb
KaK KMo4YeBOM WHCTPYMEHT 3aKpenneHus ero cyObekTUBHOrO ctaTtyca, CamoCTOSTENbHOCTY U MHAMBUOYanu-
3auuun, YTO CBA3AHO C (hyHOAMEHTamNbHbIMW XapakTepUCTUKaMKU MHCTUTYTa topuandeckoro mua [7, ¢. 121].
Vccneposanus W.B. 3ukyHOBOW, packpbIiBalOT BKNAL YHUKANbHOrO (OMPMEHHOTO HaMMEHOBaHUs B (hOpMUpo-
BaHWe penyTauuv U JOBEPUS HA PbIHKE, @ Takke B NOBbILIEHWE NPUBNEKATENBHOCTU OpraHn3aumn Ans uHee-
CTOPOB Ha (hOHe COBPEMEHHOW NOCTUHAYCTPUANBLHON SKOHOMUKM [B, C. 67].

Cpenu nepcnekTUBHBIX HanpaBeHUA pasBuTUS NPoLEaypbl perncTpauun ocoboe BHUMaHWe yaenseT-
CA YHUMKaLMK, LMgpoBM3aLMn 1 CUHXPOHM3aLMK MexaHu3MoB npoeepku. Hanpumep, H.A. CapmuH n A.C.
[oporaHoBa cunTalT LenecoobpasHbiM BbipaboTaTh CTaHOAPTHbIE KpUTEPUN ANS 3aKPENSEeHWs YHUKanbHO-
CTM He TONMbKO AN KOMMEPYECKMX, HO 1 ANst HEKOMMEPYECKNX CYOBEKTOB, YTO 0BecneymnT paBHble YCrNoBUS BO
BCex cdepax npeanpuHumartensctaa [8, c. 104]. U.H. CokonoB BbigeNsEeT akTyanbHOCTb BHEAPEHWS aBTOMa-
TU3MPOBAHHbIX 3IEKTPOHHBIX CEPBUCOB AN NPEAOTBPALLEHNS perncTpaLmum « ABOMHUKOBY KOMMAHWIA, a Takke
npeanaraeT uHTErpupoBaTh 6asbl AaHHbIX PHC 1 PocnateHTa ans 6onee adeKTMBHOMO KOHTPONS 3a nepe-
ceveHneM upMeHHbIX 0603Ha4eHUI 1 TOBapHbIX 3HakoB [9, c. 178].
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Takum oBpasom, Ans pelleHns obHapyXeHHbIX Npobnem COBpPEMEHHbIe WCCrieaoBaTeNy Npeanaraior:
BBEJEHWE €AMHOTO MEXaH13Ma aBTOMAaTUYECKON NMPOBEPKM YHUKANBHOCTU (OMPMEHHBIX HAUMEHOBAHWIA Ha roCy-
AApCTBEHHOM YPOBHE, MHTerpaumio pa3nuuHbix 6a3 (EMPHOJ, PocnateHTa) ans conocTaBneHunst CBEAEHWN O
OPUANYECKIX SULLAX 1 0BBEKTaX UHTENSeKTyalbHOM COBCTBEHHOCTH, a TakKe COBEPLLEHCTBOBAHWE W rapMOHU-
3auMio 3aKoHoZaTeNbCTBa NOCPEACTBOM BbIpabOTKM YETKUX KPUTEPUEB Pa3NUYMMOCTU HaMMEHOBaHWA U BO3-
MOXHOCTY UX NPUMEHEHNS Be3 HapyLIeHWS 0BLLECTBEHHBIX UHTEPECOB, MPUHLMMOB ryMaHHOCTW U MOpasu.

MoHO yTBEPXAATh, YTO MPobremMa yHUKanbHOCTN HAUMEHOBAHWIA KOPUANYECKNX MWL, B POCCUIACKOM 3a-
KOHOZATENbCTBE COXPAHAET KOMMMEKCHbIN XapakTep u TpebyeT fanbHenWwero HOpMaTUBHOMO U TEXHOMOrnYe-
CKOro coBepLUeHcTBOBaHMS. ObecneunTb Hagnexaiiee perynupoBaHne BO3MOXHO TOMbKO MpU YCrOBUW
BHEAPEHUs euHbIX UMGPOBLIX MHCTPYMEHTOB, CO34aHUs MPO3payHbIX KPUTEPUEB OLEHUBAHWS U aKTUBHOIO
MCnonb30BaHWA pesynbTaTta CyaebHON NpakTUKK 45 BbipaboTKM eanHo0BpasHbIX CTaHAAPTOB B AEATENbHO-
CTW PETUCTPUPYIOLLMX OPraHOB.

[MpaKkTu4eckne CroXHOCTW CBSA3aHbl IMaBHbIM 0OPa3oM C OTCYTCTBMEM YETKUX MHCTPYMEHTOB AJ1S
OLEHKM CTEMEHN CXOACTBA HAaMMEHOBaHWUI U HEAOCTATOYHBIM YPOBHEM aBTOMATM3aLMK NPOLEAYpP KOHTPONS.
B pesynbTaTe COXpaHATCS PUCKM BO3HUKHOBEHWUS CUTYaLWiA, KOrAa YHaCTHUKK rpaxgaHckoro obopota MoryT
ObITb BBEAEHBI B 3abnyxaeHne, a Takke NoBbILLAETCS BEPOATHOCTb HEA0BPOCOBECTHON KOHKYPEHLMK, peny-
TaLMOHHBIX NOTEPb 1 BO3HUKHOBEHMS KOPMOPATUBHbIX KOHIIUKTOB.

B pamkax npoBefeHHOM0 WMCCrefoBaHUS MOXHO BblAEMUTb HECKOMbKO Hanbonee 3HauMMbIX MOMoxe-
HWA. Bo-nepBbIX, OTCYTCTBYET Haafexallas fetanu3aumnst KpUTEPUEB PasnnuMMOCTU (OUPMEHHBIX HaUMEHO-
BaHWI. [leicTBYIOLLMEe HOPMbI AAOT NULLb O6LLYI0 pamKy, He npedycMaTpuBas OGHO3HAYHbIX NPUHLMNOB ANs
onpegeneHuns ctenexn ynogobneHus, Yto 3aTpyaHsaeT AesaTenbHOCTb PerncTpupyoLmx opraHos. Bo-BTopbIX,
HECMOTPS Ha BHEZPEHWE 3NEKTPOHHbIX CEPBUCOB, COBPEMEHHBIE TEXHUYECKME CPEACTBA MOKA HE NO3BONSIOT
OCYLUECTBNATb MOSTHOLEHHYK LEHTPanNM30BaHHY0 1 aBTOMATU3UPOBAHHYI BEPU(MKALMIO HOBbIX Ha3BaHWA,
BCNELCTBIE YEro npoLeaypbl N0 NPOBEPKE OCTAKTCH YaCTUYHO PYYHBIMU U HEOOHOPOAHBIMU B Pa3HbIX peru-
OHax. B-TpeTbux, oTCyTCTBME pa3paboTaHHON eanHOOBpa3HON METOAMKN (B TOM YMCIE HA OCHOBaHUW CY-
AebHOM NpaKTWKK), NO3BONSIOLLEN PETUCTPUPYIOLLEMY OpraHy BbISBNATb HAPYLLEHUS NPWU perucTpauuv opra-
HW3aUmMAMK CBOEro (OUPMEHHOTO HAUMEHOBAHMS.

CyLuecTBEHHOE 3Ha4eHWe UMeeT W TOT (haKT, YTO YHWKanbHoe 0BOo3HayYeHne AN KOMMNaHuM urpaet
KMKOYEBYIO POrb B 3alLMTE HE TOMbKO MMYLLECTBEHHbIX W KOPNOPATUBHBIX MHTEPECOB CaMUX HOPUANYECKUX
1L, HO 1 B oBecneyeHnn Npo3paYHOCTH pbiHKa W 3aLuuTe JoBepus noTpeduTeneit, OLHOBPEMEHHO YKpennss
AENoBYI0 penyTaLmio X03ancTByoWmx CyobekToB. [ns noBbieHns 3PGEKTUBHOCT MEXaHW3Ma perucTpa-
LMK tOPUANYECKUX NUL, C YHUKAIbHBIMU HAaMMEHOBaHUAMW NpeacTaBnseTcs LenecoobpasHbiM peanu3oBaTth
cnegywolme npefnoxerus. CnegyeT BBECTU AeTanu3npoBaHHble KpUTepun Ans onpeaeneHus fonycTumon
CTENEeHN CXOACTBA HaUMEHOBaHWUI, MakCUManbHO CONU3MB UX C MPUHLMNAMKU NPaBOBOI OXpaHbl 06BEKTOB
WHTENneKTyanbHo COBCTBEHHOCTM!.

PekomeHayeTcs co3faTb MOMHOUEHHYK defepanbHyto SNEKTPOHHY CUCTEMY MO €AMHOMY peecTpy
(OMPMEHHbIX 0003HAYEHUN W BHEAPUTb AAHHYK TEXHOMOMMIO BO BCE CepBuchl PefepanbHON Hanorosom
cnyx0bl kak 06s3aTenbHbIi 3Tan peructpauui. BaxHoit Mepoin cTaHeT uHTerpaumus mexay EFPHOM v 6aszamu
[aHHbIX TOBApHbIX 3HaKoB PocnaTteHTa, 4To NO3BOMMT CBOEBPEMEHHO Y4NTbIBATb BO3MOXHbIE NEPECEYEHUS
KopnopaTuBHbIX 0603HaYeHMI M CPeACTB MHAWBUAYaNU3aLMN.

[ns perucTpupyroLLmx OpraHoB criefyeT YyTBepAuTb YeTKe PyKOBOACTBA Ha OCHOBe 0606LieHus cy-
nebHol npakTukuM, 4Tobbl 0becneynTb NoCNeaoBaTeNbHOCTb M NPEACKasyeMoCTb PELLEHUI NpU paspeLLeHnm
cnopoB. Kpome Toro, ahPekT1BHbIM CTAHET pa3BUTUE NPOCBETUTENLCKUX MEPONPUATUNA, HanpaBeHHbIX Ha
MOBbILLEHWE OTBETCTBEHHOCTW 3asBUTENEeNn U MHDOPMUPOBAHME O 3HAYMMOCTU YHUKANBHOCTU (OUPMEHHOTO
HaUMEHOBaHMS 415 YCMELLHOTO (hYHKLUMOHNPOBAHNS OpraHM3aLmm.

B 3akntoyeHne CTOMT OTMETUTb, YTO aKTyanbHOe 06ecneyeHne YHUKaNbHOCTU HaMEeHOBaHWA OPUA -
YECKMX ML, BO3MOXHO UL MPW KOMMIEKCHOM NOAXOAE, BKMOYatoLeM MO4epHU3aLmMio 3akoHOB, MacLuTab-
HOe BHePEHWE LMGPOBbIX PELLEHMIA, YHUMKALMIO NpoLeayp M onopy Ha cyaebHyto npakTuky. Takas ctpate-
s 4acT BO3MOXHOCTb MUHUMM3NPOBATL PUCK KOHAIMKTOB, CPOPMMUPOBATL NPO3payHyo 4enoByio cpedy U
YKPENWUTb YBEPEHHOCTb BCEX CTOPOH KOMMEpYeckoro o6opoTa.
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AHHoTauma: B ctatbe MUCCNedyTCa KIoYEBbLIE XapPakTePUCTUKN XONAUHIOBOW KOMMaHuu, aHalnn3npyoTca
Yy3KO€ W LLUNPOKOE NMOHMMaHUA XOrguHra, a Takke X npaBoBble N OpraHn3aLOHHbIE ocobeHHocTH. Paccmar-
pPUBAKTCA OCHOBHbIE NMPU3HAKWK XOJIAMHIA, Takne Kak CUCTEMa Yy4acCTud, KOpI'IOpaTVIBHbIVI KOHTPOJ1b U €0MHCTBO
9KOHOMUYECKOro cy6be|<ra, a TaKXe rnpakTn4eckne Lenn co3gaHna XOJNANHIOBbIX CTPYKTYP, BKIOYaa AnBeEp-
cmdamxaumo, OnTUMU3aLnIO yrpaBrieHNd, Harorosoe nriaHnpoBaHne U MUHUMU3ALNIO PUCKOB.

KntoyeBble cnoBa: XONAWHI, XONAWHIOBAsA KOMMaHWS, [0YepHME KOMNaHUW, KOpﬂOpaTMBHbIVI KOHTPOI1b, CU-
CcTema yyactus.

THE MAIN FEATURES OF THE HOLDING COMPANY
Karev Mikhail Sergeevich
Scientific adviser: Ananyeva Marina Kabdrashevna

Abstract: The article examines the key characteristics of a holding company, analyzes the narrow and broad
understanding of the holding, as well as their legal and organizational features. The main features of the hold-
ing company, such as the participation system, corporate control and the unity of the economic entity, as well
as the practical goals of creating holding structures, including diversification, management optimization, tax
planning and risk minimization, are considered.

Keywords: holding company, subsidiaries, corporate control, participation system.

KntoueBble XxapakTepuCTUKN Takoro SIBMEHUS], kak XOMNAMHIOBas KOMNaHus, 3aBUCAT BO MHOTOM OT TOrO,
Ha KaKyl TPaKTOBKY MOHSTUSI «XOMAWHI» Mbl OMMPAEMCS: Y3Ky0 — XONAMHT Kak OTAenbHas OpraHu3aums,
MMeloLLas JOCTATOUHYIO AOMK y4acTus B APYriX OpraHn3aumusx 4S8 ynpaBneHus umu, oo LMPOKYo — Xon-
LVHT KaK COBOKYMHOCTb (hOpMarbHO HE3aBWUCHUMbIX OpraHu3auwi, HE UMELLMX CaMOCTOSITENbHON MpaBo-
CYOBEKTHOCTM, CBS3aHHbIX MEXAY CODO0I OTHOLIEHUSIMW Y4acTUs 1 NPecneayoLnx Hekme obLume Lenm B pam-
Kax pbIHO4HOMO 0bopoTa.

Onpegfenexre NpaBoBoro CTaTyca u AeSTENbHOCTW KOHKPETHOM XOMNAMHIOBOWA KOMMaHUM B Y3KOM NOH -
MaHUM OCYLLECTBMSAETCS HA OCHOBE 3aKOHOAATENbCTBA CTPaHbl €€ PErUCTPaLMM U BHYTPEHHUX YYpeauTenb-
HbIX [JOKYMEHTOB. MOXHO BbIZENNTb HECKOMBbKO KIHYEBbLIX YEPT, OMPEAENsLLMX CYLUHOCTb XONAWHIOBOM
KOMMaHMM B Y3KOM CMbICTE:

¢« OHa ABnsieTca CaMoCTOATENbHBIM PULNYECKAM NIULIOM;
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«  OHa KoHTponupyeT paboTy JOYEPHNX NPEANPUATUN, ABNASCL 0bnaaaTenbHULEen akuuii u fonen B
WX KanuTarne, u OCyLLEeCTBISIET 3TO NOCPELCTBOM CBOUX YNPaBMNEHYECKNX CTPYKTYP;

*  JlngepcTBO XONAWHIOBOM KOMMAHUM MPOSBNAETCS B ONpeAeneHnn KNYeBbIX NyTel passutus, Ko-
OpAVHaLMK eATENBHOCTU JOYEPHUX (UPM U 0becneyveHnn JOCTIKeHNUS 0bLLMX 3aday, NOCTaBIEHHbIX nepes
BCEW rpynnoit KoMnaHwit;

OnpegeneHune XonauHra B WWPOKOM CMbICIE CTPOUTCS Ha TPEX KMKYEBbIX MPU3HaKax, KOTOpble MOMO-
ratoT YCTaHOBUTb, SIBMAETCS N 0BbeanHeHne KOMNaHUi B LeNCTBUTENBHOCTI XOSAUHIOM, TO €CTb rpynmnon
KOMMaHuM.

[MepBbIM M3 TaKnX NPU3HAKOB BbICTYNAET HaMYMe Tak HasbiBaeMomn 0BLLen CUCTEMbI y4acTus, KoTopas
npeacTaenseT cobow CROXHYI CTPYKTYPY B3aMMOOTHOLLEHWUA MEXAY MATEPUHCKOM W LOYEPHUMW KOMMaHWs-
MW, T4e MaTEPUHCKas KOMNaHUs OKa3biBAET BMSHUE HA OAHY WX HECKOSTbKO AOYEPHUX KoMnaHui. MaTtepuH-
CcKasi KOMMaH1s UMeeT BO3MOXHOCTb ONpedensTh PELLeHUs, NpUHUMaeMble JodepHeir, bnarogaps npeobna-
AaloLLemMy y4acTuo B ee YCTaBHOM kanuTarne, 1nbo no 3aknoyYeHHoMy 40roBopy. B poccuinckom npaBonopsig-
Ke 4SS KOHCTaTauuu Hammumsi B OTHOLIEHUSIX ONpedeneHHON rpynnbl KOMNaHUA «CUCTEMbI y4acTus» mate-
PUHCKas KoMnaHus JormkHa Bragetb Gonee 20% ronocylowmx akumi akumoHepHoro obulectsa unm 20%
YCTaBHOrO KanuTana obLiecTsa ¢ orpaHU4eHHON OTBETCTBEHHOCTBIO.

CnegyowWwmM Npu3HaKoM BbICTYNAeT KOPMnopaTuBHbIA KOHTPOMb. OH ABNSETCA AOMOMHUTENbHBIM KpU-
TEPUEM, MO3BONSIOLMM OTAENUTb XONAWHI OT UHbIX (HOPM NpeanpuUHUMaTEnbCKX 0bbeanHeHuin. B obuiem
MOHMMAHWUW KOPMOPaTUBHbIA KOHTPOSb NPeaCcTaBnseT cobo BO3MOXHOCTb OKasblBaTb BUSHWE HA PELLEHMS
KOMNaHWK, Brages HeobXoaNMbIM 115 3TOr0 KOIMYECTBOM €€ aKLui.

HakoHel, NoCneaHWM KpUTEPUEM BbICTYMaeT Tak Ha3blBAEMbIA MPU3HAK €OMHOr0 3KOHOMMUYECKOrO
cybbekTa. [1eno B TOM, YTO B XONAMHIE HECKOSbKO KOMMaHWA LENCTBYIOT Ha PbIHKE KaK €AWHBIA 3KOHOMUYE-
CKu CyOBEKT, crieqoBaTenbHO, 06nagas caMoCTOSTENbHON BOMEN, OHU NOAYMHSIOTCS HEKOTOpOM 06Luei Bo-
ne. 370, B CBOK 0Yepeb, MOXET BECTU K TOMY, YTO ¥ MO CBOUM JONraM KOMMNaHu, SBRSKLLMECS YacTbio Ta-
KOro «EAMHOrO 9KOHOMMYECKOro cybbekTa», ByayT oTBevaTtb cybcuamapHo nnbo Aaxe cCoOnuaapHo, B YeM
HaxO4WUT CBOE OTPaXXEHWE TaK Ha3blBaeMbli MPUHLMN «CHATIUS| KOPNOPATMBHON BYanu» NbO «CHATMS KOpno-
paTVBHbIX MOKPOBOBY, KOr4a KPeauTopbl Kakon-nmbo KOHKPETHOW OpraHM3aumu Ans yAOBMETBOPEHUS CBOWX
TpeboBaHUi NOMy4alT BOIMOXHOCTb NOMYYUTb YAOBNETBOPEHME HE TOMBKO 3a CYET 0BpaLLeHNst B3bICKaHNS
Ha MMYLLECTBO 3TOM OpraHM3aLmumn, HO U Ha UMYLLECTBO TeX N, (KaK topuanvecknx, Tak u (rU3nYecknx), KoTo-
pble UMen BO3MOXHOCTb ONpeaeniTh AeNCTBUSA Takon opraHusaumm [1, c. 245].

CornacHo poCCUICKOI NPaBOBOW JOKTPUHE, XONAUHT CTPYKTYPUPYETCS MO NPUHLMIMY BEPTUKAMNBHOM Op-
raHusauuu. A3 atoro criegyer, 4to y XOnanHra eCTb onpeseneHHbIN YNpasnsiowmi LEHTP, KOHTPONMPYHOLLMIA
NPOLLECC NPUHSATUS PELLEHUI B €10 AOYEPHMX CTPYKTYpaX.

[Mpu 3TOM CregyeT ckasaTb, YTO BEPTUKAIbHAS OpraHu3aLms, HECMOTPS Ha TO YTO OHa SABMSIETCS CaMO
pacnpoCTPaHEHHON, He ABNSETCA 0bs3aTeNnbHbIM NPU3HAKOM XOnauHra. B COBpEMEHHOM MUpe psig XOnauH-
roBbIX 0ObEANHEHU XapaKTePU3YETC HANMUYMEM HECKOMbKUX LIEHTPOB MPUHATUAS PELLEHWA UNK pacnpene-
NIEHNEM YNPaBNEHYECKMX (DYHKLUMN MEXIY PasnnyHbIMU KPUANYECKAMI NIMLAMM, YTO CBOMCTBEHHO FOPU30OH-
TanbHOMY TUMy CTPYKTYpbl. B Takux CTpyKTypax KOMNaHWW 4acTo BKIHOYEHbI B KanwuTarbl Apyr Apyra vepes
NEepPeKPeCTHOE yyacTue, YTo 3aTPyAHSIET ONnpeserieHe OCHOBHOMO LEHTPa MPUHATUS PELUeHWUA MW rmaBeH-
CTBYtOLLEro CybbekTa. 10 MNNKCTPUPYET NPOSIBIIEHNE MHOTOCTOPOHHERO TUNA CUCTEMbI Y4aCTUsi, NpuU KOTO-
pOM [BE KOMMNaHu1 OAHOBPEMEHHO SBNSOTCS APYr ANA Apyra MaTePUHCKUMU U AOYEPHUMU, MO0 B3anmo-
AENCTBIE OCYLLECTBNSIETCA Mexay Tpems n bonee KomnaHusmMu B POpMe KOMbLEBON CTPYKTYPbl UMK B Xao-
TUYECKOM MOpsaKe.

Kak npomeyTOuHbIA UTOT, MOXHO AaTb CedytLme KoYEBbIE XapaKTEPUCTUKN XOMnauHra — 310 06b-
€OVHEHME I0PUANYECKMX NUL, MEXOY KOTOPbIMU YCTaHABINMBAKOTCA OTHOLIEHUS KOHTPONS. OTOT KOHTPOb [0-
CTUraeTcs Yepes BnafeHne akLuMsmMmn Unn nNo YCroBMSIM creumanbHbiX cornalieHni. Bce komnanum geincTeyoT
Kak OZHO LIeMNoe, YTo BbIpaXXaeTCs B €4MHON cTpaTern, obLLeit NoNMTMKE N YacTO B COBMECTHOM MCMOMb30-
BaHWW PECYPCOB.

3pech xe ByaeTt yMecTHO 06paTUTb BHUMAHWE Ha Te NPaKTUYECKUE Leni, paau SOCTUKEHWUS KOTOPbIX,
COBCTBEHHO, M CYLLECTBYET XONAWHT Kak cnocob opraHnsaumm busHeca B pbIHOYHON 3KOHOMMKE. JTO NO3BO-
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T rny6xe NPOHWUKHYTb B CYLLHOCTb Takoro 06beANHEHUS], KaK XONAMHT.

XONaMHroBblE CTPYKTYPbl 0BbIYHO POPMMPYHOTCA ANS AOCTUKEHWUS OQHOM UM HECKOMBbKMX CeayHOLLMX
uenewu [2, c. 30-32].

1) [usepcudukaums busHeca. ITO AENUCTBEHHDIN MHCTPYMEHT NS YKPEnneHUs PbIHOYHbIX MO3MLMIA
W NOBBILEHNS KOHKYPEHTOCMOCOBHOCTW. Pa3BMBasiCb, KOMMaHWM 4acTo CTankMBaKTCA C HEOBXOAUMOCTLIO
pacLUMpsATb CBOW MPOAYKTOBbLINA psif, YTO BEYET 3a cobol cTpaTernyeckoe nepepacnpegeneHne UHBeCTULMMI
N (DOKYCUMPOBKY Ha MPUOPUTETHBIX CerMeHTax. PacnpocTpaHEHHOe pelleHne — (POpMUPOBaHME LOHEPHMX
CTPYKTYP, CMeLmManmsnpyrowmxcs Ha KOHKPETHbIX HanpaBneHusx: cObiTe, NOMUCTUKE MNW BCMOMOraTembHbIX
onepauusix. Knaccuyeckue npumepbl Takoin MHTerpauuy — NpovsBOANTENb U ero aunepckas ceTb, uagaterb-
CKMN AOM C COBCTBEHHOW TUMorpacuer Unm ONTOBbLIA NOCTAaBLUMK, Pa3BMBAOLLMA PO3HWUYHbIE KaHanbl. [1o-
A06Has cTpaTerns He TOMbKO ONTUMU3UPYET BHYTPEHHWE MPOLECCHI, HO W 3HAYUTENBHO YCUNWBAET BRMSIHUE
KOMMaHWM Ha pbIHKe.

2) 06ocobrneHne NUUEH3NOHHbIX BULOB AeATENbHOCTU. [esaTenbHOCTb, Mo 3akoHy Tpebytowas nu-
LieH3M1POBaHMs, kak NpaBurio, UMeeT Y3KYK HanpaBieHHOCTb, YTO NO3BOSISET BblAENUTL €€ B OTAENbHbIA BUS
BusHeca. HekoTopble BUabl NULEH3WOHHOrO Hu3Heca (Hanpumep, CTpaxoBaHue) BoobLLEe MOryT CyLLecTBOBaTh
TOMNbKO KaK OTAeSbHble npeanpuaTus. JoyepHue hupMbl CO3AAKTCA Takke ANa AesTenbHOCTH, Tpebytolen
perucTpaumm unu cneupnansHon akkpeamtauum. OCHOBHbIE NULEH3NpYeMble BuAbl BU3HECa nepeyncrneHbl B
cT. 17 ®epepanbHoro 3akoHa «O nUUEH3MpOBaHWE OTAENbHbIX BMAOB AesTensHocTuy Ne 128-03 ot
08.08.2001.

3) [HeueHTpanusauus ynpaeneHus NyTém BblAeneHus foYepHUX npeanpustuii. OHa BeAET K 3HAYm-
TENBLHOMY POCTY ONepaLMOHHON 3PGEKTUBHOCTA. ITOT METOA 0CBOBOXOAET MATEPUHCKYIO KOMMAHMIO OT pe-
LUEHNS PYTUHHBIX 3a4ad, NO3BOSISAS €M CKOHLEHTPMPOBATLCS Ha CTpaTernyeckux npuoputetax: popmmuposa-
HWW JONTOCPOYHbIX LiENeit, pa3BuTM NepcoHana u onTUMU3aLmMM UCMoNb30BaHUs akTUBOB. B pesynbTate py-
KOBOACTBO MOJly4aeT BO3MOXHOCTb OCYLLeCTBNATbL Bonee CoKyCHPOBaHHbIN U CTpaTErMyeckuii Haasop 3a
BusHecom.

4) Hanoroso-(prHaHCOBOE NnaHWpOBaHWE, KOTOPOE NPEeLOCTaBASET LWMPOKAA apceHan CpeacTs Ans
pa3paboTky KOPMOpPaTUBHLIX CTPATErMM, HALENEHHbIX HA MUHUMM3ALMIO (OUCKarbHON Harpy3ku n obLwmx gu-
HaHCOBbIX M3depxeK. [aHHbli npouecc ChoKyCMpOBaH Ha ONTUMM3ALMK BHYTPEHHUX BuaHec-npoueccos. B
KayecTBe Npumepa MOXHO NPUBECTU PerncTpaLmio AOYEPHUX NPELNPUSTUI B PETMOHAX CO NbrOTHBIM Hamoro-
BbIM PEXMMOM — TaK Ha3blBaEMbIX O(LLOPHbIX 30HaX.

5) [loBbllLeHMEe YCTONYMBOCTM BU3HECA M MUHUMU3ALMS PUCKOB. PacnpocTpaHEHHON NPaKTUKON NS
LOCTWXEHUS 3TUX LeNlel BbICTynaeT nepefaya PUCKOBAHHBIX onepauuii cneumanuanpoBaHHbIM [OYEpPHUM
NPeAnpUATUSIM, YTO NO3BOSISET NOKANM30BaTh (MMHAHCOBYIO OTBETCTBEHHOCTb B Mpefenax akTuBOB Kaxaou
KOHKPETHON «J04KNY. AKTUBbI MaTEPUHCKON KOMMNaHUK, B CBOKO 04epeab, B BONbLUMHCTBE CryyYaes 3alluLLeHbl
OT NPUTA3aHUIA No 06s3aTenbCTBAM €€ JOYEPHUX CTPYKTYP, ECNM UHOE He YCTaHOBIEHO 3akoHoM. MogobHoe
pasfeneHne akTMBOB W NOTEHUManbHbIX YObITKOB NOBbIWAET CTabUNBHOCTL XONAWHra B LESIoM, NpeaoTepa-
Las pacnpocTpaHeHue Kpuauca O4HON KOMMNaHUM Ha BCHO rpynny.

6) ObecneyeHne kKoHMAEHUMANbLHOCTU. [esTenbHOCTb NyBANYHbIX aKLUMOHEPHBIX OOLLECTB Haxo-
QMTCS NOA CTPOrMM KOHTPOMEM CO CTOPOHbI aHTUMOHOMOSbHbLIX OPraHoB. TeM He MeHee, CYLIeCcTBYeT BO3-
MOXHOCTb CMSIrYUTb 3TW OrPaHUYEHNS MYTEM YUPEXOEHWUS NOCPEOHUYECKUX OpraHu3aumin. MpucyTcTBue Ha
PbIHKE MHOXECTBA MOAOOHBIX CTPYKTYP 3HAYNTENbHO 3aTpyAHSET MAEHTUUKALMO UX (PaKTUYeckux Bna-
[EenbLEB 1 UCTUHHBIX B3aMMOCBS3EN.

7) Peanusauns oTAenbHbIX GU3HEC-GYHKUMI MOXET ObITb 3(PGEKTUBHO AenervpoBaHa A0YEPHUM
npeanpusaTUaM. B 4aCTHOCTHW, COENKM C BbICOKOLEHHbIMI akTUBaMK YacTO OCYLLECTBASKOTCA HE Hanpsmyto, a
yepes Npoaaxy LOYEPHWUX CTPYKTYp, SBASIOWMXCS npaBoobnajatensamu Takoro MMyLlecTBa. B HeKOTOpbIX
cnyyasx obpasoBaHue Nogo6HbIX KOMMAHUIA MHULMUPYETCS ANS PELUEHWS KOHKPETHbIX UK €AMHOBPEMEHHbIX
npoekToB. 10 3aBepLUEHNN LieNeBO 3a4aun Takve IopuanYeckine nuuya noanexart nuksmgauu nubo nepeso-
[y B NacCcMBHOE COCTOsHME [3, C. 68].

8) VYkpenneHue fenoBoit penyTauuu 1 MOBbILEHWE NPUBNEKATENBHOCTA B BOCTIPUSTUN KITMEHTOB
KOHTpareHToB. Hanuuue pa3BeTBMNEHHON CETW JOYEPHUX NPELNPUATUNA ABNAETCS CTPATENMYECKUM NpenmyLL e-
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CTBOM B KOHKYPEHTHOM Cpefe, TaK Kak OHO YCUNMBAET Kak OnepaLyoHHble BO3MOXHOCTU, Tak U (DUHAHCOBYH
CTabunbHOCTL BCEW KOpropaTUBHOW CTPYKTYpbI. KOpuanyeckoe nuuo, B COCTaB KOTOPOrO BXOAAT 3aBUCUMbIE
obuiectBa, NO3NLMOHMPYETCS Kak Gonee 3HaYNMbIA W BAMSATENbHBIN YY4aCTHUK PbIHKA, HEXENU CamMoCTOS-
TenbHas KOMNaHus ConocTaBUMbIX pasMepos. [4, 46-48].

Kak UTor MOXHO TE3MCHO NEPEYNCNNTL OCHOBHbIE YePTbl, XapaKTepuaytoLme XonauHr: 1) yctonumeble
BHYTPEHHWE OTHOLUEHWUS KOHTPONS W 3aBUCUMOCTW MeXZy FONMOBHOW KOMMAHWEN U yYaCTHUKaMKU XONAWHra,
KoTOpble 06ecneynBaloT OpraHM3aLMOHHY LEeNOCTHOCTb JAaHHOTO NPEANPUHUMATENLCKOrO 0ObeuHEHNS; 2)
WMYLLECTBEHHAs HE3aBUCUMOCTb U topuandeckasl CaMoCTOATENbHOCTb YHaCTHUKOB XOMAWHIA, Kaxabli U3 Ko-
TOPbIX BbICTYNAET MOSMHONPaBHbIM CyOBLEKTOM rpadaHCKO-NPaBOBLIX OTHOLIEHWUI; 3) HanMuMe YacTU4HOM
NpaBoCyOBEKTHOCTW, CBOACTBEHHON XONAMHIY Kak 0BbeanHeHwto; 4) oblias MuHUS BEAEHUS XO3AMCTBEHHO-
9KOHOMWYECKON AeATENBHOCTU YYaCTHUKOB [9, C. 23-24].

Takum 06pa3oM, BbILLEU3TIONKEHHBIE YEPTbI XONAMHra NOMOratoT HaM OTIMYMTbL XOSAUHT OT ApYrnX (hopM
06beanHEHU 1 MOHATL ero posib U 3aJaun B CTPYKTYPE YrpaBneHns U KOOPAUHALMM AOYEPHUX KOMMAHWIA.
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AHHoTaums: B ctaTbe packpblBaeTcs MHOroobpasne TOYeK 3peHns Ha CyLLHOCTb A0r0BOpa, ero B3aMMOCBsi3b
C Opyrumm caenkamm n dyHaaMeHTarnbHbli xapaktep 0653aTenbCTBEHHbIX NPABOOTHOLLEHUA. AHann3upyeTcs
[0rOBOP Kak LUMpOKas KaTeropusi, BKMovaroLas B cebs He TONbKO hopManbHble JOrOBOPEHHOCTH, HO M BCe
nocnegyrwme npaBoBble NOCMNEACTBUS, CBA3AHHbIE C UCTMOMHEHWMEM U 3aBEPLUEHWEM 3TOr0 COrMaLleHms.
Takke [4OrOBOP paccMaTpuBaeTcsi, kak OOHO M3 OCHOBAHWIA, BO3HUKHOBEHUSI 0653aTENbCTB B rpaxaaHCKoM
npase. ABTOPOM aKLEHTUPYETCA BHUMAHMWE, YTO B YCMOBMSX rpaxaaHCKkoro 06opoTta HeaBMKUMOCTH JOrOBOP
npescTaBnsieT coboi KYeBON PUANYECKAN MEXaHU3M, NOCPEACTBOM KOTOPOrO MPOMCXOAWT nepepacrpe-
[EeneHve NpaB Ha COOTBETCTBYIOLME 0ObEKTLI. B cTaThe AenaeTcs BbIBOA, YTO AOrOBOP, B KOHTEKCTE CAENOK
C HEZBWXMMOCTbIO, BbINOSHSET HE TOMbKO (PYHKLMIO KOPUANYECKOrO (hakTa, HO U CIyXUT hOPMOI NPaBOBOro
0hOpMIeHUs Nepefaym, U3MEHEHUS UK NPEeKpaLLeHnsl UMyLLECTBEHHbIX npaB. Ero 3aknioveHve Tpebyet
TOYHOrO cobniogeHns TpeboBaHUii 3aKoHa, Kak B OTHOLUEHUM COAEpKaHWs, Tak U B OTHOLIEHWM (HOPMbI.
HapyLeHune atux TpeboBaHuUil UCKMIOYAET HACTYNMEHNE OPUANYECKNX MOCIEACTBUIA, BMEKYLLMX BO3HUKHOBE-
HME BELUHbIX MPaB, 1 NOAPbIBAET CTAOUIBHOCTL MPABOBOIO PeXxMMa HEABMKMMOCTY Kak 0BbeKTa rpaxaaHcKo-
ro obopora.

KnioueBble cnoBa: [Jorosop, rpaxgaHckve npaBoOTHOLLEHNS, cBOBOAA AOrOBOpa, KPUANYECKUA (haKT.

THE ESSENCE OF THE CONTRACT: THE CIVIL LAW ASPECT
Todoshchenko Alexander A.

Abstract. The article reveals the diversity of views on the essence of a contract, its relationship with other
transactions, and the fundamental nature of obligations. It analyzes a contract as a broad category that in-
cludes not only formal agreements, but also all subsequent legal consequences related to the execution and
termination of the agreement. The contract is also considered as one of the grounds for the emergence of ob-
ligations in civil law. The author emphasizes that in the context of civil real estate turnover, the contract is a
key legal mechanism through which the redistribution of rights to relevant objects takes place. The article con-
cludes that a contract, in the context of real estate transactions, performs not only the function of a legal fact,
but also serves as a form of legal registration of the transfer, modification, or termination of property rights. Its
conclusion requires strict compliance with the requirements of the law, both in terms of content and form. Vio-
lation of these requirements excludes the occurrence of legal consequences that lead to the emergence of
property rights and undermines the stability of the legal regime of real estate as an object of civil circulation.
Keywords: Contract, civil law relations, freedom of contract, legal fact.

BaxHenwmnm atanom, npeallecTByowmM BOSHUKHOBEHNI) OPUANYECKMX MOCNEACTBUIA, ABNSETCS MO-
MEHT 3aKM0YEHMs 4OroBOpa, OT KOTOPOrO 3aBWCUT, NPUOBPETAOT N AENCTBUS CTOPOH KOPUANYECKYIO CUMY W
CTAHOBSATCSA N OHW OCHOBAHWEM AN NOCNEAYIOLLEro BO3HUKHOBEHMS BELLHbIX NpaB. [JoroBop 310 Hambonee
pacnpocTpaHeHHas caenka B rpaxgaHckom obopote. K HemMy MpUMEHSIOTCS OJHOBPEMEHHO BCE NpaBWuna,
kacarowumecs caenok n obssatenscts. CormacHo n. 1 cr. 420 lpaxgaHckoro kopekca PO rpaxaaHcko-
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NpaBOBOM JOTOBOP — 3TO COrnalleHre Ayx unu bonee nuy 06 yCTaHOBNEHUM, UBMEHEHWUN UMM NPEKPALLEH
rpaXxaaHCKnx npas 1 0653aHHOCTEN.

[loroBop sBNSETCA CAENKON, B KOTOPOM Y4acTBYOT ABe Unu Bonee cTopoH. [oHATHe goroBopa He Ta-
KOe LUMPOKOe, Kak MOHATUE CAEMNKM, Tak Kak caenka MOXeT BbiTb ABYCTOPOHHEN 1 ogHOCTOpOHHen [1]. Joro-
BOP HUKOrAA He 3aKryaeTcs B OOHOCTOPOHHEM nopsake. CrnefoBatenibHO, 4OMOBOP MO CBOEW CYTU Bcerga
npegnonaraeT yyacTue ABYX CTOPOH U HE MOAMEXMT PacTOPKEHNIO NO OOHOCTOPOHHEMY TPpeboBaHMIO OAHOM
U3 CTOPOH, Y4aCTBYIOLLMX B MPABOOTHOLIEHWSX, 3a UCKMIOYEHUEM ONpeaeneHHbIX YCNoBUi. HanpoTtus, caenku
npu onpeaeneHHbIX 06CToATeNbCTBAX MOrYT ObITb MpekpalleHbl B OAHOCTOPOHHEM MOpsiAKe, Hanpumep, B
Cnyyae 0T3blBa JOBEPEHHOCTMW.

V3 npaBun 0 caenkax Ha AOroBOPbI PacnpOCTPAHAKTCA Npasuia O hopmax Caesku, YCnoBusx aen-
CTBUTENBHOCTY M HEAENCTBUTENBHOCTM CAENKM, NOCNEACTBUSIX NPUSHAHWSA CAENKM HEAENCTBUTENBHOM.

CornacHo ycTaHoBneHHbIM B 'paxaaHckoM kogekce Poccuitckoit eaepaumu, ctatbam 153, 154 un 420,
[OroBOp Kak ropuanyecknin gakt obnagaet cnocobHOCTLIO opMMpoBaTb, MOAUDULMPOBATL MK Mpekpa-
WaTb rpaxgaHckue npaBOOTHOLLEHUS. OTW 3aKOHOAATENbHbIE HOPMbI YCTAaHABNMUBAKOT OCHOBHbIE KAaTEropum
OPUANYECKMX NOCNEACTBUM, KOTOPbIE MOTYT NMPOU30UTIA B pe3yrbTaTe 3aKnYeHNs, M3MEHEHUS UK npekpa-
LLIEHMs JOroBopa.

B obnacTu rpaxaaHckoro npasa CyLlecTByeT MHOroobpasme TOYEK 3peHns Ha CYLLHOCTb AOroBopa, ero
B3aWMOCBS3b C ApYrMU CAENKaMM 1 PyHAAMEHTanbHbIA XapakTep 0653aTeNbCTBEHHbIX NPABOOTHOLLEH UIA.

Psp yyeHbIx, NpeacTaBnsiowmx kak COBETCKUM, TaK 1 COBPEMEHHbIE Neprobl, B CBOUX UCCNEA0BaHUSIX
paccMaTpyBatoT JOroBOpPbl HE TOMBKO KaK CAESKM, HO Kak CIIOXHble NpaBOOTHOLIEHUS, npuaasas ocoboe 3Ha-
YeHue A0roBopam B KOHTEKCTe topuanyeckux daktoB. Tak npodeccop O.C. Nodhde nogyepknBaeT, uto Tep-
MWH «J0roBOpP» MOXET 0603Ha4aTb He TOMbKO CaM aKT COrfnalleHns Mexzay CTOPOHaMM, HO U rpaxnaHcKoe
NPaBOOTHOLLEHME, BO3HMKatOLLee 13 cooTBeTCTByoLwero gorosopa [2]. CornacHo B3rnsgy O.C. Modde, co-
BOKYMHOCTb YCMOBWI, OTOBOPEHHbIX B AOrOBOPE, OnpeaensieT ero cogepxanue. [JoroBop paccmartpuBaeTcs
KaK HOPUANYECKUA MHCTPYMEHT, KOTOPbIN (POPManu3yeT OTHOLLEHMS CTOPOH M CO34AEeT OCHOBY ANt BO3HUKHO-
BeHMs 06513aTeNbCTB, HO cam o cebe He sBnsieTcs 0653aTeNbCTBOM.

Takum obpasom, gorosop paccmatpueaetcs O.C. Vodde kak Gonee umpokas kateropus, BKOYato-
Lasi B cebs He TONMbKO hopMarnbHble 4OrOBOPEHHOCTH, HO M BCE MOCNEAYHoLME NPaBOBbLIe NOCNEACTBUS, CBS-
3aHHble C UCMOMHEHWNEM U1 3aBEPLLEHNEM ATOrO COrMnaLlEHus.

B y4eBHuke rpaxaaHckoro npaea, Co3aaHHOM nog, pykoBoAcTBoM npodpeccopa B.MM. MosonuHa, ocse-
LaeTcs ocoboe NonoxeHWe AOroBopa cpeay NpoYMx OCHOBaHWIA BO3HUKHOBEHNS 00643aTenbCTB. B KOHTEKCTE
aToro y4ebHMKa JOroBOp paccMaTpuBaeTCs kak onTuManbHas opuandeckas opma, NnpegocTaBnsatoLas cro-
POHAM BO3MOXHOCTb YETKO UAEHTUDMLMPOBATL CBOM UMYLLECTBEHHBIE MHTEPECH! MPU COBEPLLEHNM CLAENKM U
TpeboBaTb X NOCNEAYIOLLEro NCNONHEHUS. He orpaHnYMBasiCb POIbio PUAMYECKOTO haKTa, MOPOXAALOLLEro
006513aTeNbCTBO, AOrOBOP BOCMPUHUMAETCS Kak 3Gh(PEKTUBHOE CPEACTBO NPABOBOIO PErynupoBaHMs OTHOLL e-
HWA Mexgy cTopoHamu [3]. OTMevaeTcs, YTO SICHOE ONpeaeneHne YCnoBUA COEMNKM B KOHTEKCTE [0roBopa
CnocobCTBYET HE TOMbKO NPO3PaYHOCTM M NErKOCTW COBEPLUEHUSI CAENOK, HO N 0BecneynBaeT yCTOMYMBOCTb
NPaBOBbIX OTHOLLEHWIA, NOAAEPKMBAEMbIX AaHHOM HopUaNYECcKoi hopmoit. Takum 0bpa3om, aBTopbl y4ebHMKa
NPeACTaBNS0T JOrOBOP HE TOMbKO Kak hopMarnbHbIi MHCTPYMEHT, HO 1 Kak 0coboe CpeacTBO OpraHM3aumm 1
perynupoBaHms NPaBOoBbIX OTHOLLEHMN.

Mpodpeccop E.A. CyxaHOB NpeaocTaBnsieT pa3HOCTOPOHHUE MHTEPNPETALMN NOHATUS «4OrOBOPY, Bbl-
[Eenss ero OCHOBHble acnekTbl. 10 ero nepBoHa4anbHON KOHLENLWW, 4OroBOp B NEPBYH0 o4Yepeab NpeacTas-
nseT cobomn cornacoBaHue BONEN3bSABNEHNN, TO ECTb COTMALLEHNe MEXAY €ro y4aCTHUKaMu. JTO CornalleHne
HanpaBnEHO Ha YCTaHOBMEHWE, U3MEHEHWE UMK NPEKpaLLeHne onpeaeneHHbIX npas u 06s3aHHocTen. B atom
KOHTEKCTE, OrOBOP pacCMaTpuUBaeTCs Kak CAenka, TO €CTb pUONYECKNA (haKT, KOTOPbIW CYXMT OCHOBOM
ANs BO3HUKHOBEHWS 00643aTeNbCTBEHHbIX NpaBooTHoWeHW. Barnaa E.A. CyxaHoBa Ha AOroBop No3BonseT
MOHMMATb €ro Kak MHCTPYMEHT, CNOCOBCTBYIOLMIA YCTAHOBMEHWIO U M3MEHEHMIO NPaB M 00653aHHOCTEN, YTO B
CBOK 04epeab OKa3blBaET BNUSHIE HA NPABOOTHOLIEHMS], BOCXOAALME K STOMY HOPUANYECKOMY (haKTy.

B cBonx nccneposanusix E. M. Mmagresa, I1. M. 3roHHNKOB Takke OTMEYatoT, YTO AOrOBOP — 3TO HE
NPOCTO OTAENbHOE OEUCTBUE UK COrnalleHune, a opuanieckuii oakT, HanpasreHHbI Ha KOHKPETHbIE opu-
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Andeckue nocneactaus [4].

B ycnosusx rpaxgaHckoro 060poTa HeABWKMMOCTM AOrOBOP NpEeACTaBMseT COBON KMOYEBON OPUAK-
YeCKU MexaHu3M, NocpefcTBOM KOTOPOro MPOMCXOAMUT nepepacnpefenieHne npaB Ha COOTBETCTBYHLLMeE
00bekThbl. Kak 0TMeyaeTcs B Hay4HOW nuTteparype, 4OroBOp He OrpaHUYMBaeTCs SIULb POSbO KPUANYECKOTO
(hbaKTa — OH BbINOSHSAET (PYHKLMM MHCTPYMEHTA MPaBOBOTO PEryIMPOBAHWS UMYLLECTBEHHBIX OTHOLUEHWUH,
obecneynBas cornacoBaHue WHTEPECOB CTOPOH, UX NPaBOBYK OMpefesieHHOCTb U BO3MOXHOCTb Mocneayto-
LLero NPUHYAUTENBHOTO UCMOSTHEHUS BOCTUTHYTHIX OTOBOPEHHOCTEN.

[MoaTBEPKAEHNEM 3TOMO CRyXaT Kak AOKTPUHAmNbHbIE NOAX0Mb!, TaK U NOMOXEHUs AeNCTBYIOLLEro 3aKo-
HogaTenbcTBa. B cooTBeTCTBUM CO cTaTher 432 MK PO, noroBop cunTaeTcs 3aknoyeHHbIM, ecriv Mexay cTo-
POHaMW B Hagnexallen hopme LOCTUrHYTO COrnaLleHne No BCeM CyLLECTBEHHbIM YCOBUAM. CyLLeCTBEHHbIM
ycnosuem ans noboro forosopa, 06bLEKTOM KOTOPOTO BbICTYNAET HEABWKUMOE UMYLLECTBO, SBNSETCS YKasa-
HWe Ha npeaMeT AoroBopa ¢ HeoOXO4MMOW CTENeHbo OnpeaeneHHOCTH, NO3BONALEN UHAMBUAYAIU3NPO-
BaTb KOHKPETHbIN 0OBLEKT.

YuutbiBas cneyncuky HeABMKUMOCTU Kak 0BbekTa rpaxhaHCKux npae, OnpeferieHHoCTb npegmeTa
npuobpeTtaeT ocoboe 3HaueHWe. HegocTaTouHas KOHKpeTusauus, nnbo HeJOCTUKEHWE COrMalleHus no yka-
3aHHOMY YCrMOBMIO, BIieYeT HEBO3MOXHOCTb NPU3HaHUS JOrOBOPa 3aKMo4YeHHbIM. Takum 06pa3om, B cryyae ¢
HeBWXMMOCTbIO BOMPOC O 3aKMOYEHUM AOrOBOPa HE MOXET BbITb CBEAEH NMULWb K 0BMEHY COrnacoBaHHbLIMM
3asBneHusmMmu B abctpaktHom opme; Tpebyetca cobriogeHne Bcex TpeboBaHWW 3akOHa OTHOCWUTESBHO
npeamMeta, hopMbl M npoLeaypbl 0OPMIIEHUS CAETKN.

CornacHo cTatbe 433 TK P®, MOMEHT 3akoueHus JoroBopa OnpedensieTcs nonyyYeHrem akuenta
otepeHToM. OfHako B psiae cryvaes, B TOM YKUCHE NPU HAMMYMK CMELMAnbHOTO YKa3aHUs 3akoHa, MOMEHT
3aKIIYeHNs JOroBopa MOXET BbITb OTHECEH K MOMEHTY Nepeaayn UMyLLecTBa. B OTHOLWEHU HEABUXMMOCTY
[i@HHOE NPaBWIIO NPUMEHSETCS C YYETOM MOSOXEHWN CTaTbi 433 NYHKT 3. [OroBOp, nofnexaiiun rocymap-
CTBEHHOW perncTpaummn, NPU3HaETCA 3akMOYEHHbIM A1 TPETbUX JUL MKW C MOMEHTA TakoW perucTpawuum.
TeM He meHee, Mexay CTOpoHamu 0Bsi3aTenbCTBa MO LOTOBOPY MOrYT BO3HUKHYTb M A0 FOCY4APCTBEHHOM
perucTpaumm, 4to TpebyeT cobnoaeHns Bcex hopManbHbIX YCIOBUIA, YCTAHOBEHHBIX 3aKOHOM.

Bonpoc dopmbl AoroBopa npuobpeTaeT Knto4eBOe 3HAUYEHNE B KOHTEKCTE CAENOK C HEABWKMMOCTbI0. B
cuny ctatbi 550 TK P® [5]. poroBop Kynnu-npogaxu HEABMXMMOCTU, a Takke WHble JOroBOpbl, 06bEKTOM
KOTOPbIX BbICTYNAeT HEABWKMMOCTb (apeHaa, UnoTeka, MeHa, peHTa u ap.), nognexar obssatensHomy 3a-
KMOYEHUIO B MUCbMEHHO (POPME MyTEM COCTaBNEHWS OGHOMO AOKYMEHTA, NOANUCAHHOrO CTOpoHamu. Heco-
BrioaeHne aaHHON hopMbl BeYeT HEAEMCTBUTENBHOCTb CAEMNKN. OTO CBA3AHO C BbICOKOW NPaBOBOM 3HAYU-
MOCTbI0 00bekTa, a Takke HeobX0aMMOCTbLIO ero NOCMeayHoLLEN rocyAapCTBEHHON perncTpaumm, npegycmoT-
PEHHOW JeNCTBYIOLMM 3aKOHOLATENBCTBOM.

CnepgosatenbHo, (hopMa AOroBOpa B OTHOLLEHUM HEABWKUMOCTY SBMSIETCSA CTPOrO (hopMarn130BaHHOM
W He [ONyCKaeT YNPOLUEHUIA, NPUMEHUMBIX K MHBIM BMAAM CLENOK. ONEKTPOHHbIA JOKYMEHTOOB0POT MOXET
NPUMEHATLCSA, OAHAKO, NpK COBMIOAEHUN BCEX YCIIOBUN, SKBUBANEHTHBIX BYMaHOMY AOKYMEHTY, B YaCTHO-
CTV — BO3MOXHOCTU WOEHTUMKALMM CTOPOH, HanMyus YCUNEHHON KBanMULMPOBAHHOW 3NEKTPOHHON Noga-
NUCK N BOCNPOU3BOAMMOCTY BCEX CYLLECTBEHHbIX YCMOBUIA CAEMKM.

Takum 0bpa3om, JOrOBOP, B KOHTEKCTE COEMOK C HEABWMXMMOCTbIO, BLIMOMHAET HE TOMBbKO (OYHKLMIO
OPUAMYECKOrO (haKTa, HO M CIYXUT POPMON NPaBOBOrO OOPMIIEHNS Nepesayn, MSMEHEHUS UMK NpekpaLLe-
HWS! UMYLLLECTBEHHbIX NpaB. Ero 3aknioveHne TpebyeTt TouHoro cobnoaeHus TpeboBaHWi 3aKkoHa, kak B OTHO-
LUEHUM COAEpXaHus, Tak U B OTHOWEHUN hopMbl. HapylueHne 3aTux TpeboBaHWM UCKNHOYAET HaCTynneHne
OPMANYECKIX NOCNEACTBUIA, BNEKYLLMX BOSHUKHOBEHWE BELLHbIX NPaB, U NOApbIBAET CTabunbHOCTb NPaBoBO-
ro pexuma HefBKMMOCTY Kak 06beKTa rpaxagaHckoro obopota.
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YIIK 347.67

NEPCIEKTUBbI NPEOACAEHWA MOPOKA BOJIW
SABELLIATEJIAl, CB3AHHOI0 C
HECT0COBHOCGTbH) KOHTPOJIMPOBATD CBOW
JEUCTBIA U (W) PYKOBOAUTD UMK

CbIPBAYEBA [1APbA EBI EHbEBHA

CTy[eHTKa
HauwnoHanbHbIin uccnegoBaTtenbCku HUXeropoacku rocyjapCTBEHHbIN YHUBEPCUTET
um. H. W. Jlobavesckoro

AHHoTauus: B xofe uccrienoBaHus akTyanbHO NpoGneMaTuki BOMpOca YBENMUYMBAIOLLErOCS KONMMYECTBa
3aBeLLaHW, NPU3HaHHbIX HEAENCTBUTENbHBIMIA Ha OCHOBaHWM HEBO3MOXHOCTM 3aBeluaTens B HopUaNYECcKu
3Ha4YMMbI NEPUOA OCO3HABATH CBOW [ECTBUS U (M) PYKOBOAUTL MMM, OblNi NpoaHan1avpoBaHbl Nepenek-
TUBHbIE MPOEKTbl BHECEHUS| U3MEHEHMII B [eNCTBYlOLIEe 3aKOHOAATENbCTBO, KACAILLMXCS BO3MOXHOCTY
HanpaBneHus Ha JOBPOBONbHOE NCUXMATPUYECKOE OCBUAETENLCTBOBAHME MWL, XENAIOLMX COCTABUTL 3aBe-
LiaH1e, a Takke NPUCYTCTBUE NCUXMATpa NpW COCTABNEHUM 3aBeLLaHs B Cryyae BO3HUKHOBEHMS Y HOTapU-
yca NMofI03peHHst Ha yka3aHHbII NOPOK BONW HAcnefoAaTens.

KnioueBble cnoBa: 3aBelyaHie, HACMEACTBEHHbIN CNOP, HACMeNoAaTeNb, NCUXUATPUYECKOE OCBUAETENb-
CTBOBaHME.

THE PROSPECTS OF OVERCOMING THE VICE OF THE TESTATOR'S WILL, ASSOCIATED WITH THE
INABILITY TO CONTROL AND (OR) DIRECT THEIR ACTIONS

Syrvacheva Darya Evgenievna

Abstract: In the course of studying the current issues of the increasing number of wills declared invalid on the
basis of the inability of the testator during a legally significant period to realize his actions and (or) direct them,
promising projects for amendments to the current legislation concerning the possibility of referral to voluntary
psychiatric examination of persons wishing to make a will were analyzed., as well as the presence of a psychi-
atrist during the preparation of the will in case the notary suspects the specified defect of the testator's will.
Keywords: will, inheritance dispute, testator, psychiatric examination.

OpHum 13 Hanbonee YacTo BCTPeyYatoLwmxcst B COBPEMEHHON CyAebHOM NpaKkTike OCHOBaHMIA ocrap u-
BaHWS 3aBELLAHNS SBNSETCS HECMOCOBHOCTb NULA 0CO3HABATL CBOV AEUCTBUS W UN PYKOBOAWTL UMM B HOp -
[VYECKN 3HAYMMbIA NEPUOA, T. €. B MOMEHT COCTaBINEHMS W 3aBEPEHUs 3aBellaHus. [pu 3ToM Hacnegoaa-
TENb MOXeT ObiTb HE MPU3HAH OTPAHUYEHHO JEECMOCODHBIM UMK MONHOCTLI HEAeecnocobHbIM. Mo gaHHOMY
OCHOBaHWIO HELLeNCTBUTENBHOCTY CAENKN 3aBeLLaHne MOXEeT ObITb OCMIOPEHO B CynebHOM nopsiake, a He 51B-
NATHCA U3HAYANBHO HUYTOXHBIM KaK B CIyvae Hanuuns pelleHuns cyaa, NOATBEPXKAALLEr0 OrpaHnieHne ae-
eCrnoCoBHOCTM UK e€ NULLEHNS.

CnoxwBluasics cynebHas npakTika Mo paccMaTpvBaeMbiM Cnopam MAET No NyTW MPOBEAEHWS Mo-
CMEPTHOM CyAeOHO-NCUXNATPUYECKON SKCIEPTU3bI, 3aKITHOUEHNE KOTOPON MEET NPUOPUTETHOE 3HAYEHNE NpU
BbIHECEHUM peLeHns. [pn 3TOM B MPpoLIECCe pacCMOTPEHNS JAHHOI KaTEropum Len BO3HWKAKOT CIOXHbIE CU-
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Tyauum, CBA3aHHbIe C pe3ynbTaTamu NpoBeaeHUs NoCMepTHOM CyaebHO-neuxmuaTpuyeckoin akeneptusbl. Oc-
HOBHbIE 3aa4W JKCMEepTOB B NOAOOHbLIX CyYasx — OnpeaenuTb NCUXNYECKOE COCTOSHIE YenoBeka, KOTOpbIN
YXe YMep, 1 OTBETUTb Ha BOMPOC O BO3MOXHOCTW afeKBAaTHOTO OLEHWBAHUS W (MNK) KOHTPONS COBCTBEHHbIX
AENCTBUI B Nepuog 3akpenneHus nocneaHen Bomu gaHHoro nuua. OgHako BbINOSHEHWe 3TUX 3ajay He BO
BCEX CNyyasx SBMSETCS BO3MOXHbIM B CUIY CreLnduki NOCMEPTHOTO UCCedoBaHNUs. JKCnepTbl CTarnkua-
0TCS C HEXBATKOMW JaHHbIX, OTCYTCTBUEM OOBEKTUBHOM MH(hOpMaLMK 06 aHaMHe3e COCTOSHWSA 340POBbS UL
B HOPUANYECKN 3HAYMMbIA Nepuos, YTO 3aTpyaHSET PopMUPOBaHME TOUHBIX BbIBOAOB. B pesynbTate akcnep-
Tbl NGO HE MOTYT MOMHOCTbIO OTBETUTH HA NOCTABMEHHbIE CYAOM W CTOPOHaMW BOMPOCHI, MO0 WX BbIBOAbI
HOCSAT HEeO4HO3HaYHbIM xapakTep. [Ana unnoctpaunn nogobHOM CuTyauuun, KOTopas MOXET BO3HWKHYTH B
HacneaCcTBEHHOM Crope, PAaCCMOTPUM OfMH U3 Takux cryyaes Bornee nogpobHo.

MocKOBCKWiA FOPOACKON Cya PacCMOTPen Aero, B KOTOPOM 3KCnepTHas KOMUCCUS MPULLIA K BbIBOZY O
HanMM4YMK y HacnegoaaTens NpU3HakoB HEYTOYHEHHOMO OPraHUYECcKOro PaccTPOMCTBA NUYHOCTU U NMOBELEHUS.
CornacHo ux 3akrnioyeHunto, 3abonesaHne UMENO CMeELLaHHY Npupoay, kotopas bbina obycrosneHa kak co-
CYOUCTbIMW HapyLIEHUSMK, Tak W NOCMEACTBUAMW WHTOKCMKaLMK. OgHaKo B MpefCTaBIIEHHOM 3aKMYeHNN
OTCYTCTBOBANO AeTasibHOe OnucaHne CUMMTOMOB, UX AUHAMUKKM, @ Takke CTeneHb BrusHUS 3abonesaHns Ha
KOrHUTUBHbIE (DYHKLMW HacnegogaTens. OTv npobesbl B UCCNeSOBaHWM CO34anu 3Ha4YNTeNbHbIE TPYAHOCTY
QNS 9KCNEPTHOM KOMMCCUM, TaK Kak OHU He CMOTMM TOYHO ONpefenuTb XapakTep U CTENEHb BbIPaXEeHHOCTH
NCUXNYECKWX HApPYLIEHWA. SKCNepTbl HE CMOMU AaTb OAHO3HAYHOrO OTBETA Ha KIHOYEBOW BOMPOC O Cnocob-
HOCTM HacrefoAaTens B MOMEHT COCTABMEHUS 3aBeLLaHNs MOHUMATb CMbICTT CBOMX AEUCTBUA W (1NKn) pyKo-
BOAMTb UMMU.

Kpome Toro, B peweHny cyga Obin caenaH akueHT Ha eLle O4HOM BaXHOM acnekTe: cam (akT yno-
TpebneHns nekapCTBEHHbLIX MPenapaToB WK ankorons B paccMaTpuBaeMblil nepruog He MoXeT bbiTb JoCTa-
TOYHbIM OCHOBAHWEM NS YTBEPXKOEHUS, YTO Y Hacnegoaatens bbinu yCTonumBble NCUXMYECKUE WU UHTEN-
nekTyanbHble HapyweHns. Cyd noayepkHyr, 4to Ang NpU3HaHUs YenoBeka HeaeecnocobHbIM HeOBXOAUMDI
Bonee ybeauTenbHble OokasaTenbCcTBa, KOTOpble Obl NOATBEPXAANM HANMUYME UMEHHO TaKUX HapyLUEHWH,
CNOCOBHbIX CyLLECTBEHHO OrpaHNYMTBL €ro CNOCOBHOCTbL Y4acTBOBATb B O6LLECTBEHHOW XU3HU.

Cyg Takke obpaTun BHUMaHWe Ha TO, 4To Be3 TOYHOro onpeseneHns CTeNeHn BNUsHUS 3aboneBaHns
Ha cnocobHOCTb HacnegoaaTens NPUHUMaTb OCO3HAHHbIE PELUEHNSt HEBO3MOXHO CAenaTh BbIBOL O €ro He-
AeecnocobHOCTN. B pesynbTate, yunTbiBasi HEAOCTATOYHOCTL NPEACTABNEHHbIX AOKA3aTeNbCTB, CyA OTkasan
B YAOBETBOPEHMM UCKOBbIX TpeboBaHWA. Takum 0Bpa3oM, peLleHmre Cyaa OCHOBbIBANOCh Ha HEOBXOAMMOCTH
npegocTasneHus bonee TOYHbIX M 0BOCHOBAHHbIX JaHHbIX, KOTOPbIe Bbl NOATBEPXAANW Hanuune y Hacnego-
[aTtens NCUXUYECKUX HapyLeHWA, NPensTCTBYIOWMX ero MorHOLEHHOMY Y4acTUI0 B OBLLECTBEHHOM XU3HM,
HanWU4uio NPOTUBOPEYMIA MEXAY BOSE 1 BONEU3bSBIIEHNEM HacneaoaaTens.

B peLwennu cyga Takke 6bIn10 NOAYEPKHYTO 1 MHOE BaXHOE NOSTOXKEHKE: caM no cebe akT npuema ne-
KapCTBEHHbIX NPenapaToB UMK ankorons B Nepuos, HopuaNYECKM 3HaUMMbIi 411 4aHHOTO Aena, He SBnseTcs
[O0CTaTO4HbIM OCHOBaHUEM ANS YTBEPXKAEHUS O HaNMuMu y Hacnefoaartens YCTOMYMBBIX NCUXUYECKUX U UH-
TENNeKTyanbHbIX HapyLUEeHU, NPensTCTBYOLWMX ero NONHOLEHHOMY y4acTuio B 00LLeCTBEHHON Xu3Hu. Cyg
yKasan Ha HeobxoaumocTb 6onee ybeanTenbHbIX A0Ka3aTeNnbCTB HanMuMs UMEHHO TaKuUX YCTOMYMBLIX Hapy-
LeHWI, KoTopble Bbl OAHO3HAYHO CBUAETENLCTBOBAMN O HE4eecnoCobHOCTH HacnegodaTens. Ha ocHoBaHWM
yKa3aHHbIX JOBOAOB CyA Takke OTKasan B y4OBNETBOPEHNUN UCKOBbIX TpeboBaHui [1].

B topuanyeckoit BOKTpUHe NpeasaraeTcs NoTeHUMarnbHoe peLleHne npobnembl, CBA3aHHON C MHOMOYMC-
INEHHbIMU, CIIOKHBIMU U HEOAHO3HAYHBIMM JeNlaMu O MPU3HAHWUK 3aBELLaHUS HeLEeNCTBUTENbHBIM B CUMY He-
CnocoBHOCTU HacnegofaTens NOHUMaTh 3HaYeHUe CBOWX JEMCTBUIA U (M) PyKOBOAUTL UM B MOMEHT Hopu-
AMYECKOro 3akpenneHns nocneaHen sonu. OayH 13 BapuaHTOB, KOTOPBIA pacCMaTpUBAETCS CreuuanucTamu,
3aKnyaeTcs B TOM, YT0Bbl NpeaycMOTPETb BO3MOXKHOCTb MPUCYTCTBUS NCUXUATPa NpU HOTapuanbHOM 3aBe-
PeHUK 3aBeLlaHust. JTO npeanoxeHne 06OCHOBaHO TEM, YTO y4acTue KBanuuumMpoBaHHOro nuua, obnagato-
Liero cneypanbHbIMU 3HAHUSIMU U YMEHUAMU B Cchepe NCUXMaTpumM, B MOMEHT OCDOPMITEHMS 3aBELLaHUs N03-
BOMUT Cpasy e OnpefenuTb COCTOSHME 3aBelyaTtens, 3adukcupoBaTtb ero CnocobHOCTb 0CO3HABATb CBOU
AENCTBUS W NPUHAMATB pelleHuns. Takas Mepa Morna Obl 3Ha4YUTENBHO YNPOCTUTL MPOLIECC Pa3peLLEHNs CMo-
poB B ByayLLeM, ecrim BO3HUKHET HEOBXOAMMOCTb NMPOBEAEHNS NCUXUATPULECKON JKCNEPTU3bI [2, C. 92].
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OpgHako, kak u noboe HOBOBBeAEHWe, JaHHas UAEs VMEeT CBOW HI0AHCh! U BbI3bIBAET ONpeaenéHHble
Bonpockl. OgHUM W3 KMKYEBbIX acneKTOB, HA KOTOPbIN HEOBX0AMMO 0BpaTUTb BHUMAaHWE, SBMSETCS BRUSHME
TaKOro M3MEHEHUS1 HA OCHOBHbIE MPUHLMMbI HAaCNeACTBEHHOrO npaBa. B yacTHocTy, ctatbs 1123 paxaah-
cKoro kogekca P® 3akpennseT NpuHUMN TalHbl 3aBeLanus. CornacHo aTomy NpuHLMMY, CBEAEHUs O cogep-
XaHUM 3aBeLLaHMs, ero CoOBepLLEHNN, U3MEHEHUN UMW OTMEHE He NoAnexarT pasrnaweHuo. Ecnv gonyctutb
yyacTue ncuxuaTpa B npouecce yA0CTOBEpeHUs 3aBeLlaHns, noTpebyeTca BHECEHWe U3MEHEHW B 3Ty CTa-
Tbt0. B yacTHocTw, nyHKT 1 cTaTbn 1123 MpaxgaHckoro kogekca PO fomkeH BbiTb 4ONOMHEH yKasaHWEM Ha
ncuxmaTtpa Kak Ha nuuo, obs3aHHoe cobrogaTh TalHy 3aBeLyaHus. AT0 U3MeHeHWe HeobxoauMo NSt 3alu-
Tbl KOH(PMAEHUMANBHOCTU MHAOPMaLWK, CBA3AHHOW C 3aBeLUaHueM, ¥ Ans npefoTBpaLleHnst BO3MOXHOTO
3noynoTpebneHnst Co CTOPOHbI TPETLUX ML,

Kpome TOro, eLe ogHoin npobnemon, CBS3aHHOW C NpUBIEYEHWeM ncuxuatpa K npoueaype yaocTose-
PEeHWs 3aBeLlaHus, SBISIETCH CNOXHOCTb AMArHOCTUKM NCUXMYECKUX 3aboneBaHui. [Ins NnocTaHOBKM AnarHosa
MOryT NoTpeboBaThCA PasnuyHble METOAb!, CreynasnbHble UHCTPYMEHTbI, KOTOPbIE B NPEBAnMpPYIOLLEM Yucre
Cny4aeB HEBO3MOXHO WUCMOb30BaTh B YCMOBUSX HOTapManbHOM KOHTOPbI. Tak, HeKoTopble B1abl 0bcneosa-
HWIA TpebytoT cneuranuaMpoBaHHoro 060pyAoBaHNS, KOTOPOE HeNb3s NepeHecTn B 0hUC HoTapuyca. Takxke
CTOWT YuMTbIBaTb, YTO AN AWArHOCTUKM MCUXWYECKUX PaCCTPOACTB MOXeT noTpeboBaThCs ANUTESbHOE
HabntogeHe 3a naureHToM, YTO BbIXOAWT 3@ pamKii BPEMEHW, OTBEAEHHOIO Ha COCTaBMEHUE M yO0CToBEpe-
HWe 3aBeLLaHus.

Takum 06pa3om, HECMOTPS Ha OYEBUAHBIE MPEUMYLLECTBA JAHHOTO HOBOBBEAEHMUS B MNIAHE CHUXEHUS
yncna HacneacTBEHHbIX CMOPOB M YNpOLLeHNs cyaebHbIX NpoLeccoB, ero peanusauus ConpsikeHa ¢ psgom
TPYAHOCTEN. OTU TPYAHOCTU KAacatoTCS Kak 3aKOHO4ATENbHbIX U3MEHEHWIA, TaK U NPaKTUYECKUX aCNEKTOB, CBS-
3aHHbIX C OpraHu3auueit paboTbl NCUxMaTpa B pamkax HoTapuanbHOM npouedypbl. [ns ycnewwHoro BHeape-
HWA Takou Mepbl noTpebyeTcs TLlaTernbHOe M3yYyeHre BCEX BO3MOXHbIX MOCMEACTBMIA, pa3paboTka HOBbIX
HOPM W CTaHAApTOB, @ Takxe obecneyeHne ycroBuin aAns cobnioaeHns BCex nNpaB U UHTEPECOB YYaCTHUKOB
npouecca. B HacTosLen NpaBoBoOi peanbHOCTU AaHHOe HOBOBBEAEHWE OCTAETCS TOMbKO Ha TEOPETUYECKOM
YPOBHE.

B cBeTe npeacTaBneHHbIx 06CTOATENLCTB Hanbornee NepcnekTUBHLIM 471 BHEAPEHUS NpeacTaBnseTcs
MHeHWe, Bbicka3aHHoe PeBkoBbiM B. C. u PyxTuHoit B. C., OTHOCUTENBHO BO3MOXHOCTW Ha3HAYeHWs NCUxXu-
aTPUYECKOM IKCMEePTM3bl B OTHOLLEHWUM NLA, NNAHWPYIOLLEro COCTaBUTb 3aBeLlanue. IT0 0COBEHHO BaxXHO B
TEX Cryyasix, korfa y Hotapuyca BO3HUKatOT 060CHOBaHHbIE COMHEHUS OTHOCUTENBHO CNOCOBHOCTH rpaxza-
HWHa 0CO3HaBaTb CYTb 1 XapaKTep CBOMX AENCTBUM, a Takxe PYKOBOAUTbL UMK, Takas HeobxoauMOoCTb MOXET
BO3HUKHYTb MPU OTCYTCTBUAW O(OULMANBHON MHGOPMALMK O MULEHWN UK OrpaHUYEHUN AeecrnoCobHOCTH
AaHHoro nuua [3, ¢. 399].

BMmecTe ¢ Tem, HanpaBreHne Ha ncuxmaTpuyeckoe OCBUAETENbCTBOBAHWE AOMKHO HOCUTb MCKMHOYM-
TENbHO pekoMeHaaTenbHbIN xapakTep. CornacHo nonoxeHnsm 3akoHa Poccuiickon ®eaepaummn "O neuxmaT-
PUYECKOW NOMOLLM 1 rapaHTUsX NpaB rpaxaaH Npy ee okasaHuu', HOTapuyC He UMEET npaBa MHULMMPOBATD
NpOBeLEHNe NCUMXNATPUYECKOr0 OCBMAETENLCTBOBAHMS 6e3 cornacus Camoro rpaxaaHiHa unm ero 3akoHHOro
npeactasutens. Takum 06pa3om, BO BpeMs Gecebl C NOTEHLWanbHbIM 3aBeLlaTenem HoTapuyc JOKEH Mo-
APOBHO PasbACHWUTb, YTO MPOXOXAEHWE TaKOW JKCMEPTU3bl MOXET 3HAYUTENBHO CHU3UTL BEPOSITHOCTb TOrO,
4TO 3aBellaHue byaeT ocnopeHo B AanbHeweM, NOCKOMbKY NIMLO COCTaBNAET 3aBellaHne UMEHHO B Liensx
W3MeHeHUs nopsiaka pacnpefeneHns HacneaCTBEHHONW MacChl, HEXenW No yka3aHHbIM B [paxdaHCKoM Ko-
pekce PO oyepensam HacnenoBaHus.

Vcxons 13 BbILLEN3NOXEHHOTO NpeaiaraeTcsl BHECEHUE Creayowmnx U3MEHEHUI:

1. [ononuutb ctathio 15 OcHoB 3akoHogaTtenscTBa Poccuickon depepauum o HoTapuate cnegyto-
LM MONOXKEHNEM: «B cryyae OTCyTCTBUSI CBEAEHWIA O NULLIEHWUN UIW OrpaHNYEHMM 1eeCnOoCOBHOCTM rpaxaa-
HWHa, a Takke NP HanU4YMK y HoTapuyca COMHEHWUA OTHOCUTENBHO CNOCOBHOCTM NLia 0CO3HaBaTb CyTb CBO-
WX OeNcTBUi U (MnK) PYKOBOAWUTb UMK, HOTApUyC BrpaBe C COrfacus rpaxhaHnHa HasHauuTb NpoBeLeHue
MCUXMATPUYECKON SKCNEPTUbIY.

2. [ononnutb ctatblo 41 OcHOB 3akoHogaTensctBa Poccuitckon depepauynum 0 HoTapuaTe HOBbIM
absauem crefylowero cogepxanus: «B cnyyae HanpaBneHus nuua Ha NCUXuaTpuyeckoe OCBUAETENbCTBO-
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BaHWe, HOTapuyC BMpaBe 3anpociTb 3aKMoYeHue ncuxuatpa, B koTopom BydeT oTpaxeHa MHopMauus o
CNOCOBHOCTY JaHHOTO NULia 0CO3HaBaTb NOCNEACTBUS CBOUX AEUCTBUN U (UNi) PYKOBOLMTbL UMUY.

OTI U3MEHEHUs NO3BONSAT HOTapuycaMm AeicTBoBaTh bonee yBepeHHO 1 NPOGeCCMOHaNbHO B CUTYaL U-
§X, KOrja BO3HWUKAKT COMHEHUS B NCUXMYECKOM COCTOSHWUW 3aBeLuarens. 310, B CBOK 0Yepesb, MOMOXET 3a-
WUTUTL NPaBa 1 MHTEPEeChl BCEX CTOPOH, Y4YaCTBYIOLMX B HACNECTBEHHOM npoLecce. MMpeanoxeHHbie Mepbl
TaKke obecneyar JOMNOMHUTENLHYIO MPABOBYIO rAPaHTIO 4115 HACNEAHWUKOB, MUHUMU3NPYS PUCK OCNapUBaHus
3aBeLLaHus B byayLiem.
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YIK 331.1

[IPABOBOE PETYJINPOBAHMUE
[UCTAHLINOHHOW PABOTDI B P@: TPOBEMbI
[ APAHTUW W KOHTPONA

TYPEHKO B/TAIUCNABA BJIAIMMNPOBHA,
MOPO308B UBAH HOPbEBUY

CTYZEHTbI
®rb0Y BO «CaHkT-MeTepbyprckuii rocyapCTBEHHbLIN AKOHOMUYECKUIA YHUBEPCUTET»

AnHoTauus: Ctatbs NOCBsLLEHa aHanW3y NPaBOBbIX aCMeKTOB AUCTaHLMOHHOM paboTkl B Poccun nocne BHe-
CEeHWs COOTBETCTBYHIOLLMX U3MEHEHWN B TpyaoBoi kogeke PO. PaccmatpusatoTcst kntoyeBble npobnemsl, cBs-
3aHHble ¢ 0becneyeHnem rapaHTUin TPYAOBbIX NpaB yaaneHHbIX paboTHUKOB, CNeLMMUKONA 3aKITIOYEHNS 1 13-
MEHEHWS TPYAOBbLIX AOrOBOPOB, OpraHu3aLyen paboyero BpEMEHU 1 BPEMEHN OTAbIXa, @ Takke BOMpocamu
KOHTPOAS CO CTOpOHbI pabotopatens. Ocoboe BHUMaHWE yAeNeHO NPOTUBOPEYMSIM B MPaBONPUMEHUTENBHO
NpaKTUKe, BO3HUKAIOWMM 13-33 HEYETKOCTM HEKOTOPbIX HOPM W TPYAHOCTU AOKAa3biBaHUS HapyLleHun. Ha
npumepe cnopoB B IT-ccepe nokasaHbl TMIMYHbIE KOHGNMKTHBIE CUTyaumu. [lenaeTcs BbIBOA O HEObXxoaUMo-
CTW [anbHeNLLero COBEpPLIEHCTBOBAHUS 3aKOHOAATENbCTBA M pa3paboTku YETKNX BHYTPEHHUX PErnameHToB
KOMMaHWAMM ANSi CHUKEHWS MPABOBbIX PUCKOB 1 3aLLMTbI MIHTEPECOB 0BENX CTOPOH TPYAOBbIX OTHOLLEHWA.

KnioueBble cnoBa: aucTaHUMOHHAs paboTa; TpyAoBOe MpaBo; TPYLOBOW AOTOBOP; rapaHTUK pabOTHWKOB;
KOHTponb pabotopatens; paboyee Bpems; TPydOBble CMOPbI; NPABOMPUMEHNUTENbHASA NpakTuka; IT-cdepa;

LMcbpoBU3aLMS TPyAa.

LEGAL REGULATION OF REMOTE WORK IN THE RUSSIAN FEDERATION: PROBLEMS OF
GUARANTEES AND CONTROL

Turenko Vladislava Vladimirovna,
Morozov Ivan Yurievich

Abstract: The article analyzes the legal aspects of remote work in Russia following the relevant amendments
to the Labor Code of the Russian Federation. It examines key problems related to ensuring guarantees of |a-
bor rights for remote employees, the specifics of concluding and amending employment contracts, organizing
working hours and rest time, as well as issues of employer control. Particular attention is paid to contradictions
in law enforcement practice arising from the ambiguity of some norms and the difficulty of proving violations.
Using examples of disputes in the IT sector, typical conflict situations are illustrated. The conclusion is drawn
about the need for further improvement of legislation and the development of clear internal regulations by
companies to reduce legal risks and protect the interests of both parties to labor relations.

Key words: remote work; labor law; employment contract; employee guarantees; employer control; working
time; labor disputes; law enforcement practice; IT sector; digitalization of labor.

[uctaHumoHHas paboTa nepectana ObiTb 3K30TMKOM ¥ NpeBpaTUnack B JOBOMBHO PaCMpOCTPaHEHHbIN
chopmat 3aHaTocT B Poccum, 0cobeHHO nocne naHaeMuiiHbIX neT. Kasanock 6bl, 3akoHogaTen CBOEBPEMEHHO
OTpearmpoBarnu, 3aKpenus COOTBETCTBYHOLLME rMaBbl B Tpyaosom kogekce (rn. 49.1 TK P®). OgHako Ha npakTu-
Ke BHEZPEHWE 3TUX HOPM MOPOAWNO LENbI BOPOX MPABOBbIX KONMU3WIA W HEOYEBMOHBIX CUTYaLMI, KOTOpbIe
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CO30atoT NOYBY ANs KOHPNMKTOB Mexay paboTHukamu n pabotoaatensmn. OCHOBHas COXHOCTb, MOXHO CKa-
3aTb, NEXWT Ha CTbIke ABYX BaXHbIX COCTaBsOLMX: Be3ycnoBHon Heobxognmoctn obecneuntb paboTHUKaM
BCE MOMOXEHHbIE rapaHTUM W 3aKOHHOTO CTpeMNeHus paboTogaTtens opraHn3oBaTh 3DMEKTMBHDIA KOHTPOIb 33
BbIMOMHEHWEM TPYAOBbLIX 06s13aHHOCTEN. MpuyeM Hepeako 3T WHTEPECH! BCTYMakT B MPOTUBOPEYMe, a Camo
3aKOHOAATeNbCTBO AaeT 40BObHO 06LLME (POPMYNMPOBKY, OCTABNSS NPOCTOP ANS TONKOBAHWIA.

OpHoin 13 camblx OCTPbIX NPoBnem, KOHeYHO, ocTaeTcst 0becneyeHne rapaHTUin AN AUCTaHLMOHHBIX
paboTHMKOB. DopmarbHO 3aKOH YpaBHUBAET UX B MpaBax C "oucHbIMK" konneramu. Ha Bymare Bce BbIrns-
QMT HENNOXO: NPaBO Ha onnavnBaembln OTNyCcK, GONbHUYHbLIE, OXPaHy TPyAa NPOnMCaHbl YeTko. Ho B peanb-
HOCTM BO3HWKAIOT HIOAHChI, KOTOPbIE 3aKOHOAATENb, BEPOSTHO, HE A0 KOHUA npogymarn. BosbMem, k npumepy,
oxpaHy Tpyaa. Pabotogatens 0bsi3aH NPOBOANTL UHCTPYKTAXM U paccrefoBaTb HECHACTHbIE Ciyyan. Ho kak
970 cAenatb, ecnn paboTHUK HAXOAMTCS 3a ThbiCAYM KUOMETPOB? Ecnmn oH ynan ¢ TabypeTku, MeHss namnoy-
Ky y cebsi Joma BO BpeMs paboyero aHS — 3T0 HECYACTHbIN Cryyail Ha npon3soacTee? Tpebosath OT paboT-
HWKa hoTorpacmpoBaTth CBOE paboyee MECTO Ha NpeaMeT COOTBETCTBUS HOPMATMBaM — SIBHO nepebop, 4a u
3aKOHHOCTb Takux TpeboBaHWUi COMHUTENBHA [2, €. 112]. MonyyaeTcs, rapaHTis eCTb, @ peanbHblil MEXaHU3M
ee peanusauum — LOBOMbHO pa3MbIT. CoumanbHOe CTpaxoBaHWe OT HEeCYaCTHbIX Cly4YaeB TOXE Bbl3blBaeT
Bonpockl. Kak noaTBepanTb, YTO TpaBMa NoslyYeHa MMEHHO MpU UCMONHEHWUN TPYAOBbIX 0Bs3aHHOCTEN AOMa,
a He BO BpeMs NMYHbIX Aen? PabotogaTento NpuxoguTcs nofaratbCs Ha YeCTHOE COBO paboTHMKA U COMHU-
TenNbHble A0Ka3aTeNLCTBA, YTO CO3AAET PUCKM 4115 06EUX CTOPOH.

He meHee 3anyTaHHO 06CTOST Aena ¢ YCTaHOBIIEHUEM W Y4ETOM paboyero BpeMeHu. 3akoH paspeLuaeT
ANCTaHLMOHHOMY pabOTHUKY TPYANUTLCS B CBOBOAHOM peXuUMe, eCniv 3TO NPSIMO 3aKpenineHo A0roBopoM. 370,
BesycnosHo, nntoc. Ho kak Toraa pabotoaatento KOHTponmposaTb CobnaeHne HopM pabodyero BpeMeHn?
TpeboBaTb NOCTOSAHHO OHMANH-CBA3M UMM YCTAHOBKM MPOrpaMM CHEXEHUS — 3HAUMT BTOPraTbCst B YACTHYHO
M3Hb, YTO NPSIMO 3anpeLleHo KoHcTuTyumen n MoxeT ObiTb ocropeHo B cyae [4, ¢. 78]. MonbiTkn dukcupo-
BaTb BPeMs BX0fa/BbIxofa B KOPropaTUBHble CUCTEMbI TOXE He Bcerga nokasatesibHbl — paboTHUK Mor BbITb
B CUCTeMe, HO He paboTaTtb, unu HaobopoT. BbixoguT, 4To rMBKOCTL rpaduka, KoTopas SBMSETCS rnaBHbIM
NPEUMyLLECTBOM yAaneHKu1, OAHOBPEMEHHO MOPOXAAET rnaBHyto npobnemy ans koHTpons. OcobeHHo 0cTpo
9T0 YyBCTBYETCS B NPOEKTHON paboTe, rae pesynbTar BaxHee NpUCYTCTBUS, HO OLEHUTb pearibHble Bpeme H-
Hble 3aTpaThbl BbiBaeT CrIOXHO. HeyeTkocTb B 9TUX BOMPOCAX 4acTO MPUBOAMT K B3aUMHbLIM MPETEH3NAM: pa-
BoTopatens nogo3pesaet paboTHMKa B XanType, paboTHUK — B HEOMNAYeHHbIX nepepaboTkax.

3aKrioYeHne 1 3MeHeHre TpygoBOro 4OroBopa Npu AMCTaHLMOHHOM paboTe TOoXe UMEKOT CBOK Cre-
UnduKy, KoTopas He Bcerga yaobHa. OnekTpoHHbIN JokyMeHToobopoT (300) npussaH ynpoCTUThL npoueay-
pbl. Ho Ha fgene ero BHeapeHue uaeT JOBONbHO Tsxeno. MHorne paboTHUKM, 0COBEHHO CTapLuero Bo3pacTa
WNK B PErvoHax, He UMEKT KBanMUUMpPOBaHHOW anekTpoHHoM nognuck (K3MM) unn He ymetoT en nonb3o-
BaTbCs. He BCce pabotopatenu rotoBbl HECTW pacxodbl Ha opraHusaumio S0 Ans Kaxmoro coTpydHuka. B
UTOre YacTo UCNONb3YETCS CMELLAHHbIA BapuaHT: A4OrOBOP NoANMCbIBaETCA "Ha Bymare" npu nepBoit BO3MOX-
HOCTW, @ NOTOM Y& B3aUMOAENCTBME NEPEXOAUT B 3NEKTPOHHYI (POpMy. OTO CO3AAET PUCKN 3adepxek U1
HeonpeeneHHOCT B MOMEHT Havana paboTbl. Ewe ognH 6one3HeHHbI MOMEHT — U3MEHEHME CYLLECTBEH-
HbIX YCNoBUiA Tpyaa. Ecnu paboTopaTento HyXHO, CKaeM, U3MEHUTb rpacuk unm obbem 3agad, yBeooMUTb
yAaneHHoro paboTHuka hopManbHO NPoLLe (MO 3NEKTPOHKE), HO AoKasaTb (PakT NomnyyYeHUs yBeaOMIEHUs 1
€ro Hagnexaliero cogepxaHus GbiBaeT CroxHee, YeM nNpu BpyveHun Bymaru nog pocnuce B oduce [1, ¢. 93].
JT0 CO3LaeT NoYBY ANns NOTEHLMANbHbIX CMOPOB O 3aKOHHOCTM TaKNUX U3MEHEHWIA.

KoHTponb Co CTOpOHbI paboToaaTtens — noxanym, Camblid YyBCTBUTENbHbI HEPB AUCTAHLMOHHON pabo-
Tbl. C OfHOW CTOPOHbI, paboToaaTens BNpaBe MCMONb30BaTb CPEACTBA KOHTPONS, Heobxoaumble ans obec-
neYeHns Npou3BOACTBEHHOrO npouecca. C apyroit — oH 06g3aH cobnoaatb TalHy NEpenucku 1 yBaxaTb
YaCTHYI0 XU3Hb paboTHUKa. A€ NPOXOANT rpaHb MeXay 3aKOHHBIM KOHTPOMIEM U CRIEXKOM? YcTaHoBKa npo-
rpamMm, OUKCUPYIOLMX HaXaTUE KNaBuLL Uiv Aenarowmx CKPUHLLOTLI 9kpaHa 6e3 Begoma paboTHuka, NoyTy
HaBepHsKa ByaeT npusHaHa Cy[4oM He3akOHHOW. MOHUTOPUHT aKTUBHOCTM B KOPNOPATUBHbIX YaTtax v novte —
[OMyCTUM, HO C OroBopkamn. A kak ObiTb C MCMONb30BAHMEM NWUYHBIX YCTPOWCTB paboTHWKA Ans paboThbl
(BYOD - Bring Your Own Device)? Tyt BoobLie npaBoBas Hepasbepuxa. Pabotopartens xoueT 3awutuTb
KOpnopaTUBHYK WHAOPMALMIO, HO HE MOXET AMKTOBATb MpaBumna UCMOMb30BAHWS NIMYHOTO CMApTGoHa Mnu
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HoyTOyKa BHe paboyero koHTekcTa. [onbITk BHEAPUTL Tak1e NpaBua YacTo HaTLIKATCS HAa CONPOTUBNEHNE
pabOTHUKOB M HEOZHO3HAYHYIO OLIEHKY C TOYKW 3peHus 3akoHa. lMpakTika nokasbiBaeT, YTo 6e3 YeTkux, 3apa-
Hee COornacoBaHHbIX M NPOMMUCaHHbIX B NOKanbHbIX aktax (1 goroBope!) npaBun KOHTPONS, KOH(ANKTLI HEN3-
BexHbl [3, c. 56].

OcHoBbIBasACb Ha aHanuse npobnem u onbiTe IT-cdepbl, MOXHO BbIAENUTL HECKOSBKO HanpaBneHui,
CMOCOOHBIX CHU3WTL NPABOBbLIE PUCKW AUCTAHLMOHHOW paboTbl. Bo-nepBbiX, 9TO Ka4eCTBEHHOE AOrOBOPHOE
perynuposaHue. Tpy4oBoOW JOrOBOP C AUCTAHUMOHHBIM PabOTHUKOM LOSKEH ObiThb He LWabMoHHbIM, @ MaKcu-
MafibHO [eTanM3vMpoBaHHbIM: YETKO NPOMKUCHIBATL PEXUM Tpyaa W OTAblxa (0COBEHHO ecnn OH rMbkui), cno-
COObl M CPOKM OTHYETHOCTW, NOPSLOK B3aUMOAEUCTBUS U CBSA3M, MepeyeHb npegocTaBnsemoro obopyaosa-
HWs/NporpamMm UM NopsiAoK KOMNEHCaLUMN UX UCMOMb30BaHNS, KOHKPETHbIE Mepbl KOHTPOMS M rapaHTun He-
BMELLATENbCTBA B YACTHYH XM3Hb. BO-BTOPLIX, paspaboTka v NPUHATME YETKUX MOKarbHbIX HOPMAaTUBHbIX
aktoB ([THA). MonoxeHne 0 AUCTaHUMOHHON paboTe, pernameHTbl MO UCMONb30BAHWMKO CPEACTB CBSA3N U KOH-
TPOnsi, NOPSIAOK BO3MELLIEHNS PacX04oB — BCE 3TO A0MKHO ObiTb HE MPOCTO (HOPMasbHOCTLIO, @ peasibHo pa-
BoTalowmmm JOKyMeHTamMu, U3BECTHbIMM PabOTHUKY A0 NOANUCAHWS JOroBopa. B-TpeTbnX, akTMBHOE UCMOMb-
30BaHe BO3MOXHOCTEN 3MIEKTPOHHOTO AOKYMEHTO0BOPOTa C HagexHon K3M. 310 ynpoLaeT 1 yckopsieT Bce
npoueaypsbl, a rmaBHOe — CO34aeT PUANYECKU 3HAUYUMBIN Crieq B3auMogencTBUS. B-4eTBepTbiX, BHeApeHWe
0OBEKTUBHBIX CUCTEM OLIEHKM pe3ynbTaTta Tpyaa, a He TOMbKO (hakTa npucyTCTBUS. 3TO 0COBEHHO aKTyasbHO
ans rnbkux rpacmkos. Pokyc Ha KPI 1 BbINOMHEHUM KOHKPETHBIX 3a4ay CHWXAET HanpsikeHWe BOKPYr KOH-
Tpons BpeMeHu. Y, HakoHeL, KynbTypa [OBepus 1 YETKUX JOrOBOPEeHHOCTEN. KOpuanyeckme MexaHu3Mbl Bax-
Hbl, HO 6€3 B3aWMHOrO YBaXeHWs W MOHUMaHWS crneumdukn yaaneHHon paboTbl faxe camble Nyylwune Joro-
Bopbl 1 JIHA He npefoTBpaTAT KOH(UKTLI. BO3MOXHO, KOMNAHUSM CTOUT akTUBHee 0byyaTh 1 MEHEIKEPOB,
W PSLOBbIX COTPYAHWKOB OCOOEHHOCTSAIM KOMMYHWKALMW 1 CAaMOOpPraHW3aLmn B AUCTaHUMOHHOM dopmaTe.

Takum 0Bpa3om, NpaBoBOe PErynMpoBaHne AUMCTaHLMOHHOM paboTbl B Poccumn, HECMOTPS Ha 3akpen-
neHue 6a3oBbIX HOPM, OCTAETCA JOBOMBHO HEMPOCTON 06MACTbI0, MOMHON NOTEHUManbHbIX KOHQMKTOB. 3a-
KOHOZ4ATeNbCTBO 3agaeT 06LMe paMKku, HO MHOTUE BaXHble AeTanu — pacnpeneneHne puckoB, KOHKPETHbIE
MeXaHM3Mbl KOHTPOIS, rapaHTWil 1 B3aUMOZENCTBUS — OTAaHbl Ha OTKYM CTOpPOHaM TPYZAOBOMO 4OroBopa W
rokansbHoMy HopmoTBopYecTBY. OnbIT IT-MHAYCTPUM, KaK NMOHEPA YAaNeHKMU, SPKO NOKa3bIBaET, K Kakim no-
CNefCTBMAM MPUBOANT HEYETKOCTb B 3TUX Bompocax. CTONT OTMETUTb, YTO YHWUBEPCANBHOMO PELLEHNS HET.
lMoaxodpl, paboTatowme Ans NporpamMMUCcToB, MOMYT HE NOZONTU ANns ByxrantepoB WA Konmn-LeHTpos. Mo-
9TOMY TaK KPUTUYECKM BaxHa TLlaTenbHas, MHAMBKUAYanbHas npopaboTka yCrnoBuin Tpyaa KOHKPETHO ANst A u-
CTaHLMOHHOro dpopmarta B Kaxgoi koMmnanuu. byayllee, BEpOsATHO, 3a AanbHeNLWe KOHKpeTM3aLUmen 3akoHo-
AaTtenbcTBa (0COBEHHO B YaCTW OXpaHbl TPyAA W [OKa3blBaHUs) 1, rMaBHOE, 3a pa3BUTUEM BHYTPEHHEN Npa-
BOBOW KyNbTypbl KOMMaHWiA, CNOCOOHbIX co3aaTh cbanaHcMpoBaHHbIE, NPO3payHble W 3aKOHHbIE NpaBuna ur-
Pbl ANS YAaneHHbIX COTPYAHWKOB. MOXHO NpeanonoXuTb, YTO KONMYECTBO CyaebHbIX CNOpOB B 3TON cepe
Bypet pactu, hopmupys HOBYI0, Bonee AeTanu3npoBaHHY0 NPaBONPUMEHUTENBHYIO MPaKTHKY.
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HA TPAMEPE ®EAEPATUBHbIX TOCYIAPCTB
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0.10.H., npogheccop
®IrAQY BO «Cesepo-BocmouHbiti hedeparbHbiti yHusepcumem um. M.K. Ammocoeax

AHHoTaumsa: CtaTbs MOCBSILLEHA CPABHUTENBHO-NPABOBOMY aHanu3y MOAeneil NpaBoBOro perynnpoBaHus
pesepBHbIX (HOHAO0B B 3apybexHbIX heaepaTuBHbIX roOCY4apcTBax M UX COMOCTABAEHMIO C POCCUICKOM Mpak-
TUKOW. B ycrosusix pocta rnobanbHoN 3KOHOMUYECKON HECTaBUITbHOCTU pe3epBHble POHLbI CTAHOBSATCS KMto-
4eBbIM MHCTPYMEHTOM obecneyeHmnst pruHaHCOBOW Be3onacHOCTH rocyaapcTBa, O4HAKO B HayKe OTCYTCTBYeT
€OVHbIA Noaxon K ux knaccudpukaumv. Llenbio uccnenoBaHms SBRSETCS cucTeMaTM3aums pasHoobpasHbIX
MoZernen pe3epBHbIX POHAO0B HA OCHOBE NPEASIOKEHHBIX aBTOPOM Kputepues. Ha npumepe VHauun, Hurepun,
Asctpanuu, CLUA, BocHum n epueroBuHbl 1 Poccuiickon ®efepaumm BbISBASIOTCS 00LLUMe 3aKOHOMEPHOCTY
W HauWoHanbHble 0COBEHHOCTM MPaBOBOrO perynupoBaHus. [lenaetcs BbIBO4 O TpaHCGopmauun ponu pe-
3€pBHbIX (POHA0B OT BCNOMOraTENbLHOTO BIOMKETHOIO MHCTPYMEHTA K 06513aTenbHOMY KOMMOHEHTY (PUHAHCO-
BOW cucTeMbl. Ha ocHoBe 3apyGexHOro orbiTa aBTOp NpeafaraeT HanpaBneHus Anst COBEpPLUEHCTBOBAHMSA
POCCUNCKOrO 3aKOHOAATESNbCTBA, B YAaCTHOCTY, CO3AaHME CyBEPEHHbIX (DOHAOB Ha YpOBHE CyobekTOB PO.
KnioueBble cnoBa: pesepBHble (HOHAbI, CPaBHWUTENbHO-NPABOBOM aHamu3, (puHaHcoBas 6e30macHOCTb,
BlopkeTHOE NpaBo, (heaepanuam, CyBepeHHble hoHAbI, POHALI 6MarocoCTOsHNA, KnaccudukaLms, npaBoBoe
perynupoBaHue.

ON THE CLASSIFICATION OF RESERVE FUNDS: A COMPARATIVE LEGAL ANALYSIS BASED ON THE
EXAMPLE OF FEDERAL STATES

Makarova Sardana Petrovna
Scientific adviser: Mironov Dmitry Nikolaevich

Abstract: The article is devoted to a comparative legal analysis of the models of legal regulation of reserve
funds in foreign federal states and their comparison with Russian practice. In the context of increasing global
economic instability, reserve funds are becoming a key tool for ensuring the financial security of the state;
however, there is no unified approach to their classification in academia. The aim of the study is to systematize
the diverse models of reserve funds based on the criteria proposed by the author. Using the examples of India,
Nigeria, Australia, the USA, Bosnia and Herzegovina, and the Russian Federation, general patterns and na-
tional peculiarities of legal regulation are identified. The conclusion is made about the transformation of the
role of reserve funds from an auxiliary budgetary instrument to an mandatory component of the financial sys-
tem. Based on foreign experience, the author proposes directions for improving Russian legislation, in particu-
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lar, the creation of sovereign funds at the level of the constituent entities of the Russian Federation.
Keywords: reserve funds, comparative legal analysis, financial security, budget law, federalism, sovereign
funds, welfare funds, classification, legal regulation.

B ycnosusx HapacTarowen BonaTUIbHOCTU roBanbHON SKOHOMUKWA M y4acTUst KPUSUCHBIX SBREHMN
CnocoBbHOCTL rocydapcTBa 3(pdeKTUBHO pearnpoBaTh Ha HenpeaBUAEHHbIE BbI30Bbl CTAHOBUTCS BOMPOCOM
ero HauuoHasnbHon GesonacHoCcTh. ®uHaHCOoBLIM Bydepom, NpU3BaHHLIM rapaHTUPOBaTh 3Ty YCTOMYMBOCTD,
BbICTYNaloT pe3epBHble PoHabl. OgHako Ux NpaBoBas NpuUpoaa, Lenu 1 MexaHu3Mbl PyHKLUMOHUPOBaHNS pa-
AVKanbHO pasnnyatoTcs OT CTpaHbl K CTpaHe.

B coBpemMeHHOW pMANYECKOM U SKOHOMWUYECKON Hayke OTCYTCTBYET €AWHbIN CUCTEMATM3MPOBAHHbIN
NOAXOA K CPaBHUTENbHOMY aHanuay pesepBHbIX (DOHOOB, OTCYTCTBYET yHMBEpPCanbHas Knaccudukaums, a
TaKkKe HeLOCTaTO4HO M3YYEeHHbIM OCTAETCS BOMPOC O TOM, Kakie KOHKPETHbIE NPaBOBbIE KPUTEPUN NO3BONSIOT
pasgenuTb pesepBHble (POHAbI N0 OnpeaeneHHbIM rpynnam.

B uensx npoBefdeHUs CpaBHUTESLHO-NPABOBOrO aHanu3a MoZenen npaBoBOrO PerynMpoBaHus pe-
3€pBHbIX (POHAOB C CYLIECTBYIOLLEN POCCUICKON MOAENbIO, NnpeafiaraeTcsl pacCMOTPETb PSf Pe3epBHbIX
(hoHA0B 3apybexHbIX CTpaH ¢ hefepaTuBHLIM YCTPOMUCTBOM. [N UX Knaccudmkaumumn, npeanararTcs cnegy-
toLLMe KpUTEpUM:

— 10 3aKpenseHnto cTaTyca pe3epBHOro hoH4a B 3aKOHO4ATENbCTBE CTPaHbI;

—  (PYHKUMOHANBLHOMY Ha3HAYEeHMO 1 (POPMUPOBAHMIO;

— 10 KnaccuukaLoHHOW Modenu, npeanoxeHHon nccnegosartensmm Jlomakuion T.M1. u Upuseno-
Bon M.LL. [1, c.125];

o 3akpennieHnto cTatyca pe3epBHOro oHAA B 3aKOHOAATENbCTBE CTPaHbl, MOXHO BbIAENUTL: KOHCTU-
TYLUMOHHOe, LiEHTpan13oBaHHoe 3akoHodaTenbHoe, U AeLeHTpann3oBaHHoe 3aKoHOAATensLHoe perynmposa-
Hue. MpeacTaBneHHas Knaccudukaums, N0 MHEHUIO aBTopa, SBMSETC AOCTATOYHO YETKOW, U MOXeT ObiTb
INerko npuMeHnma.

K 3akpensieHHbIM Ha YPOBHE KOHCTUTYLMM (DOHAAM OTHOCATCS Pe3epBHbIn oA HOMM 1 pe3epBHbIi
oHa Hurepuu.

PesepaHbiin poHg MHamm (Contingency Fund of India) yupexaéH Ha OCHOBaHWW MONOXEHWIA CTaTby
267(1) KoHctutyumn UHowv [2]. B pa3suTie JaHHOTO KOHCTUTYLMOHHOTO nonoxexust B 1950 roay Mapname-
TOM WHauv Bbin NPUHAT CeLmanmanpoBaHHbIi 3aKOHo4aTENbHbIN akT — 3akoH 0 PesepBHOM dhoHae MHauw.
B cOOTBETCTBMM C 3TUM 3aKOHOM, YKa3aHHbIA (DOHA BbINOMHAET (OYHKLMIO (DMHAHCOBOrO pesepsa, npeaHa-
3HAYEHHOro ANS NOKPbITUS PAaCXOAO0B, BO3HUKAKLLMX B YCMOBUAX Ype3BblyaiHbIX CUTyaLuid 1 npu Heobxoau-
MOCTM (PMHAHCVMPOBAaHUSA HeNpeaBUAEHHbIX roCyAapCTBEHHbIX 3aTpar.

AnomuHucTpupoBaHue PesepeHoro doHga MHanmn ocywlectensietcs CekpeTapuatoM no (pUHaHCOBbIM
Bonpocam (JenapTameHTOM 3KOHOMUYECKWX [efl) B Ka4yecTBe YNOMHOMOYEHHOrO OpraHa, 4encTBYIOLEro ot
nveHu lNpesungeHta VHaun. Ucnonb3oBaHue cpedcTB hOHAA NPOU3BOAMTCS MO PELUEHUI0 UCMONHUTENBHOM
BnacTu npu obs3aTeNlbHOM NOCNeayolWeM YTBEPXAEHNN cO CTOPOHbI Mapnamenta MHauu. Mpu atom 3ako-
HOAATeNbCTBO YCTaHaBnMBaeT TpeboBaHWe 0 6e3yCrnoBHOM BO3MELLEHUN U3bATLIX OIOMKETHbIX CPEaCTB B
MNOMHOM 06BEME B TEYEHWE YCTAHOBIEHHOIO CpoKa.

Cratbs 267 (2) KoHCcTUTyumm WHaum npeaycMaTpuBaeT aHanoriyHbli MexaHuam opMmUpoBaHus pe-
3epBHbIX POHOOB Ha ypoBHE CyObEKTOB (heaepaumn. YkasaHHble (hOHObl HAXOAATCS B BeAeHWM rybepHarto-
POB COOTBETCTBYIOLIMX LUTATOB U NpefHa3HayeHbl AN ONepaTUBHOMO pearvpoBaHUs Ha HEOTNOXHbIE U He-
NPOrHo3upyeMble pacxoaHble obszatenscTaa. Mocneaytowas patugukaums npon3BeLEHHbIX pacXofoB 3ako-
HoAaTenbHbIMM COBpaHMAMK LITATOB ABNSETCS 06s3aTenbHbIM YCroBueM. Pasmep perMoHanbHbIX pe3eps-
HbIX (DOHOB ONpefenseTcs 3aKOHOAATENbHbIMY OpraHamMu LUTaToOB U MOXET CyLLECTBEHHO BapbipOBaThHCS B
3aBUCUMOCTM OT SKOHOMMYECKNX OCOBEHHOCTEN KOHKPETHOro cybbekta eaepaumm [3].

KOHCTUTYUMOHHOE 3aKpensieHne pe3epBHOro hoHAa B Hurepum npegycMOTPEeHO NonoxeHusamu [nasbl
5, Yactu 1, Pasgena 83 KoHcTuTyumm ctpaHbl. CornacHo ycTaHOBNEHHOMY nopsiaky, HaunoHansHoe cobpa-
HWe YMONIHOMOYEHO 3aKOHOAATENbHO PerynupoBaTth co3faHune PenepanbHOro pesepeHoro goxga. MNpesu-
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AeHTY Hurepun npenocTasnieHbl MOMHOMOYUS MO BbILENEHUI0 aBaHCOBbIX MiaTeXel U3 ykasaHHOro oHaa
NPY BO3HUKHOBEHUM CPOYHbIX M HEMpenBWAEHHbIX pacxofHbix obsizaTensct. OpHako AaHHas npoueaypa
TpebyeT 0653aTeNnbHOr0 NpeaCTaBeHns AeTan3npoBaHHOM CMETLI PAcXOLoB, a Takke NocneaytoLero npu-
HATWA CreynanbHOro 3akoHa O BO3MELLEHUN U3BbATbIX CPEACTB B NOMHOM o6beme [4]. [loMUMO OCHOBHOrO
KOHCTUTYLIMOHHOMO pe3epBHOro (hoHaa, B HUrepum gyHKLUMOHMPYET cucTema cnelmanuanpoBaHHbIX BHeO O-
XETHbIX (POHAOB, NpedHa3HaYeHHbIX AN NWUKBMAALMM MOCNEACTBUA CTUXMIAHBIX BeACTBUA, cTabunusauymum
9KOHOMWYECKON CUTYaLmK, (PUHAHCUPOBAHMWS LOMOMHUTESNBHBIX KanuTanbHbIX BNOXEHWN [5].

LleHTpanu3oBaHHOe 3akoHOZATESbHOE PerynmpoBaHne pesepBHbIX POHAO0B NPUCYLLE TakuM CTpaHaMm
(heaepaTvBHbIM yCTporcTBaM kak ABcTpanusi, Poccuitckas Gegepaums.

[MpaBoBOE perynmpoBaHne (yHKLMOHMPOBAHKS Pe3epBHOr0 (hoHOA OCYLLECTBNAETCS B paMKax 3akoHa
Asctpanun "O puHaHcoBOM YynpaeneHun u nogotyértHoctn" 1997 ropa (Financial Management and
Accountability Act 1997), koTopbIit yCTaHaBNMBAET OPUANYECKNE OCHOBaHUS M npoLeaypHble TpeboBaHWs K
€ro (popMUPOBAHMIO 1 UCMONb30BAHMIO [6].

PesepBHbIi oHA ABCTPanuu MHCTUTYLMOHANW3NPOBaH Kak creunanbHas GromkeTHas ctatbs B u-
HaHcoBoi cucteme CoapyxecTBa, NpeaHasHauYeHHas ans akkyMynmupoBaHUS CPeaCTB Ha NOTeHUManbHO Npo-
HO3MPYEMbIE, HO KONIMYECTBEHHO HEONPeneNéHHble Ha MOMEHT BHKETHOMO MiaHWpPOBaHUS PacXofHble
obs3atenscTBa. [laHHbl (PUHAHCOBBIN MHCTPYMEHT CTPYKTYPHO BKIHOYAaeT ABa B3aUMOZOMOMHSIOWMX dre-
MeHTa:

1) TMonpaska Ha BO3MOXHble owwubku B nporHo3ax (Conservative Bias Allowance - CBA) — npeacTas-
nsowyo cobon MEeTOAONOrNYECKy0 NOMPaBKy, YYUTHIBAIOLLYIO YCTONYMBYK WUCTOPUYECKYKD TEHAEHUMIO K
HeZoOLeHKe pacxodHbIx nokasatenen. OTmevaetcs, 4to npuMeHeHne CBA cnocobCTByeT NOBbILEHWIO [0-
CTOBEPHOCTY BHOMKETHBIX NPOEKTUPOBOK 33 CYET HUBEMPOBAHWS CUCTEMATUYECKUX NOrPELLUHOCTEN B NPOrHO-
31pOBaHU NPOrPaMMHbIX PACXOL0B.

2) PesepsupoBaHue CpeacTB Ans NPUHATBIX, HO He onybnnkoBaHHbIX peweHuit (Decisions Taken But
Not Yet Announced - DTBNYA) npegycmarpusatoLLiee BbIAENEHNE PECYPCOB HA peann3auuio NonUTUYECKNX
WHULMATUB, HAaXOAALIMXCS Ha 3aKMOYUTENBHON CTagun pa3paboTku, HO He noanexaliux nybnuyHomy pac-
KPbITUIO B MOMEHT NpefcTaBnerns bopxeTa. Apkoit unmnioctpaunein JaHHOro MexaHu3Ma CryxuT 3a5oxeH-
Hoe B BomkeT Ha 2021-2022 rogbl dmHaHcupoBaHue npoussoactea MRNA-BaKLUWH, KOHKPETHbIE NapameTpbl
KOTOPOro He NoZsiexani pasrnaLleHno BBUAY KOMMEPYECKON KOHUaEHUMaNLHoCTH [7].

3akoHom 2006 roga B Asctpanum cosaaH «Future Fund» — rocyaapCTBeHHbIM oHA 6rarococTosHus
ABcTpanuu, Lenb KOTOPOro — «MHBECTMPOBATL AN1st brara ByayLymx nokoneHuin ascTpanuinLes»[8]. Kotopbii
MO CyLLECTBY SABNSAETCSH NEHCUOHHBIM (DOHLOM.

B Poccwiickon ®enepalyy 3akoHoAaTesNbHO CyLLecTBOBaHWe pe3epBHbIX (DOHOO0B 3aKpensieHo B CTaTbe
81 - 82 bropxeTHoro kogekca PO [9]. CornacHo ctaten 81 BK PO cpenctsa pesepBHbIX (POHAOB UCMOMH U-
TerbHbIX OPraHoB roCyAapCTBEHHO BIACTU HANpaBnalTCS:

a) Ha ¢uHaHcoBoe obecneyeHne HenpeaBUAEHHbIX PAacXo4oB, B TOM YUCIIE Ha NPOBEAEHWE aBapuit-
HO-BOCCTAHOBUTESbHBIX PAaboT W MHBIX MEPONPUSATUNA, CBA3AHHBIX C NWUKBULALMEN NOCNEACTBUN CTUXUAHBIX
BencTBui 1 Apyrux Ype3BblYalHbIX CUTYaLNi;

0) Ha vHble MeponpuaTus, No pelleHunto MpasutenscTBa Poccuickon ®egepaunn, BbiCLLErO UCMON-
HWTENbHOrO opraHa cybbekta Poccuitckon deaepauun, MECTHON agMUHWUCTPaLMK, B COOTBETCTBUM C YyCTa-
HOBMEHHbBIMM UMW NOPSAKAMM.

Pe3sepBHble POHAbI MCMOMHUTENBHBIX OPraHOB BMacTu CyObLEKTOB, MOrYT kak coyetaTb B cebe oba
[aHHbIX HanpaBneHWs pacxopoBaHWs BomKETHbIX CPEACTB, NMBO NpeacTaBnATb COO0M HECKONMbKO OTAeNb-
HbIX (DOHZOB C YK OnpefeNieHHbIMI LieNeBbIMWA Ha3HaYeHUAMMU.

lMpepenbHblit pasmep oHAOB HaunHas ¢ 2022 roga ycTaHaBnNMBaeTCs camumiu cybbektamm Poccunit-
ckon ®egepaumn. PaHee oH He Mor npesbiwath 3% o6Lwero obbema pacxoaoB, YTBEPKAEHHOMO 3aKOHOM
cybbekta Poccuiickon ®egepaunm o GromkeTe cybbekta Poccuiickon depepauum Ha o4epenHon uHaHco-
BbIN rOZ, 1 NNIAaHOBLIN NEPUOL,.

PesepaHble hoHabl cybbekToB PO, cornacHo cratbu 81.1 BK PO npeacTtasnsoT coboit YacTb cpeacrts
Brompketa cybbekta Poceuiickon Geaepaumm, npegHasHaueHHy Anst UCMOMHEHUS PacXodHbIX 0653aTensCcTs
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cybwbekTa Poccuiickoin Peaepaumm B Cnyvae HeLOCTAaTOMHOCTH JoxofoB GompxeTta cybbekta Poccuitckon de-
Aepauuv ans MHaHcoBOro obecneveHns pacxoaHbix 0653aTenbCTB M- B BOMbLUMHCTBE CBOEM (DOPMUPYHOTCS
3a C4YeT YacTu NpOrHO3MPyEMOro Ha Hayaro o4YepeaHoro (PMHAHCOBOrO rofa ocTaTka cpefcTs bromkeTa cy6b-
eKTa, He UMEILLMX LieNIeBOro HasHaveHus.

Cratbsa 82 BK P® npegycmatpusaeT cosaaHue pesepsHoro ¢oHaa lNpesngerta Poceuiickon ®egepaumm,
KOTOPbIN TOXE MCnonb3yeTcst Ha (hHaHCOBOe obecrneyeHne HenpeaBraeHHbIX pacxodos. Mpy 3TOM B OTAMYMM
oT, Hanpumep, PesepeHoro oHga MpasutensctBa PP, KOTOPLIA He UMEET NpefenbHOro pasmepa CpeacTs
(hoHZa, OrpaHnyeH pa3mepom He bonee 1 npoLeHTa yTBepXaEHHbIX pacxodoB deaepansHoro biogxeTa.

Kpome Toro, B cooTBeTcTBUM CO cTaThen 96.10 BK PO yHKUmoHMpyeT ®oHA HaumoHanbHoro bnaroco-
CTOSIHUSA, CO3AaHHbIN B Lensx obecneyeHns copuHaHCUPOBaHNS [OBPOBOMBHBIX MEHCUOHHBIX HAKOMMEHWN
rpaxgaH Poccuickon ®efepaun, rocyfapCTBEHHON NOAAEPXKKM (DOPMUPOBAHNS LONTOCPOUHbLIX chepexe-
HWIA, a Takke obecneyeHunst cbanaHCMPOBAHHOCTU (MOKPbITUS AeduunTta) heaepansHoro GromxeTa n brogke-
Ta POHAA NEHCMOHHOTO W CoLManbHOro ctpaxoBaHus Poccuiickoin ®egepauumn B YacTh 0643aTensbHOro neH-
CMOHHOTO CTPaxoBaHus.

[MpUMepOM [eLeHTpann30BaHHOMO 3aKOHO4ATENBHOTO PErynMpoBaHns pesepBHbIX (HOHOOB SBMSETCS
CLUA. B Amepuke pesepBHble (hOHAbI 3aKpenneHbl He eauHbIM efepanbHbiM 3aKOHOM, a 3akoHoAaTes b-
CTBOM Kaxzoro 13 50 WTaToB, a TakKe XapTUSAMM MECTHBIX BNlACTEN 1 OTpacrneBbiMi pegepanbHbIMU akTamu.
VX rmaBHas uenb — crabunusaumus BrogxeTa WwraTta B nepuogsl 3KOHOMUYECKUX CnagoB. B kayecTse npume-
pa MOxHo npueecTi CBoa 3akoHoB Wtata KanudopHus [10], unn KoHctutyumio wrata Texac[11].

Kak otmevatot nccnegosatenu E. MakHukon u K. boaau, pesepsHbin dhoHa B CLUA npeacraenseT cobon
BromKeTHBIN pe3eps, POpMUPYEMbI C LENbI0 CMAMYEHNS NMOCNEACTBUI HENPeaBUAEHHOTO COKpaLLEeHUs JOXO-
[0B UMK pocTa pacxofos, 0BYCNOBMNEHHbIX SKOHOMUYECKUM CMAZoM Ui UHBIMW KPU3UCHBIMU SBRIEHUAMM [12].
CyuiecTsyowme B Wwratax AMEpUKM pe3epBHble (hOHbI MOXHO NoApasaennTh Ha ABa Buaa «rainy day fundsy
(GhoHb! Ha «4epHbIn AeHby) U «contingency reserve funds» (pesepBHble hoHAbI ANs HenpeaBuaeHHbIX 0bCTos-
TeNbCTB). [aHHble NOHATUA NOApa3sfenstoTes psaoM 0cobeHHoCTeN — opMon 06pa3oBaHmns: HaXOAATCA N
CpefcTBa B COCTaBe pacxXofoB B BUAE OTAENbHOro (hoHAa, Unv B BuAe BHEOIOMXKETHOMO POHAA; FOPU3OHT nna-
HUPOBaHUS AEATENbHOCTY (POHAA: HAa 0YEPEenHON (PUHAHCOBLIM rof WMNKM Ha HeonpedeneHHbIN nepuod; npe-
AernbHbIM pa3MepoM CpeacTB (oHAA: 3aKOHOAATENbHO He OrpaHNYeHHbIN, B0 YCTaHOBMEHHDIA aKTOM LUTaTa,
n 7.4. B nccnegosanum M3otosoi A.HO. NpoBOAUTCS CONOCTABIEHME aMEPUKAHCKMX MOAENen C POCCUMMCKON
npakTukon: «rainy day funds» aHanornyHo pesepBHbIM hoHaam cybbekToB PO, Toraa kak «contingency reserve
funds» cooTHOCATCA C pe3epBHbIMK (POHAAMM OpPraHOB UCMOMNHUTENBHOM BnacTy [13 ¢.594].

K OeLeHTpann3oBaHo Tak xe perynupytotcs pesepBHble (oAbl bocHun u epueroBuHbl. CornacHo
KoHctutyummn bocHum v MepuerosuHbl, aHTUTETHI - ®eaepaumus bocHumn v MepuerosuHbl, Pecnybnnka Cepb-
CKasi, HECYT BCE NPaBUTENbCTBEHHbIE (PYHKLWM W MOMHOMOYMS, NPSMO He BO3MOXEHHbIE KOHCTUTYLMEN Ha
WHCTUTYThI begepaumn [14]. CnegoBatenbHO, BONPOCHI CO3A4aHMS U (hYHKLMOHMPOBaHUS PE3EPBHbIX (DOHIOB,
3aKoHoZaTenbHO BO3MOXEHbI Ha camu Cy6bekTbl BxoasLme B coctas bocHun u MepuerosuHbl, Hanpumep 3a-
koH 0 6ropxete Peaepaumm BocHum n M'epueroBuHbl Ha 2025 ro ycTaHaBNMBAET HaNUYMe pe3epBHOro PoH-
fAa, ero pasmep, 1 obuiee npeaHasHayeHre doHaa [19].

Mo (yHKUMOHANBHOMY Ha3HaYeHno 1 cnocoby POpMMPOBaHMS, BbllLEHA3BaHHbIE BUAbI PE3EPBHbIX
(hOHLOB CTpaH C heaepaTnBHLIM YCTPOMCTBOM, MOXHO NOAPA3AENUTb Ha CriedytoLme rpynnbl:

- PesepBHble hoHAbI, CO3AaHHbIE 3a CYeT 0Bpa3oBaBLLErocs NpoduLmMTa CPeacTB, OTYMCIEHNIA OT Chl-
PbEBbIX JOXOAOB, Tak Ha3blBaeMble CyBepeHHble POHAbI. [aHHble (POHAbLI B OCHOBHOM UMEIOT cbeperaTenb-
HbIl XapakTep, CO3AaHHble Ans NoKpbITUs ByayLmx 0653aTensCTB rocyaapcTsa, HaleneHbl Ha AONrOCPOYHbIN
pOCT kanuTana. Knaccuyeckum npumepom Takoro choHga byaet aBnsteca aBctpanuitckuii «®ong byayuieroy,
cpeacTaa (hoHOa MHBECTUPYIOTCA B KaK B LieHHble bymary Tak 1 MaTepuanbHble akTVBbl, B TOM YnCe HeaBu-
XUMOCTb [16]. B Poccum cxoxumum xapaktepuctukamm obnagaet ®oHz HaLMOHanbLHOro 61arococTosHuS.

- PesepBHble (hoHIb!, CO3AaHHbIE 3a CHET OTYUCNEHUI U3 BromkeTa CTpaHbl, NPU3BaHHbIE pelaTh Te-
Kywume 3afaum, UMeroLLme HenpeaBuaeHHbIN xapaktep. K HUM MOXHO OTHeCTU Pe3epBHbIid (hoHa ABCTpanuu,
pesepBHble oHabl [pesnaenTa, Mpasutensctea PO, PesepBHble poHabl Hurepum, UHanu.

MMpu 3TOM, B AaHHYHK Knaccudukaumo pesepeHble donabl CLUA, BNMChIBAKOTCS YaCTUYHO, NOTOMY Kak
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paHee OblNo 0TMeYeHo, 0BLLEro CyBEPEHHOrO (POoHAA Y LWTATOB HeT, 0ba Buaa pe3epBHbIX (POHAOB CO34at0T-
CSl Ha YPOBHE KaXJoro OTAENbHOrO LWTaTa.

KBanudwkaumonHas mogens, paspabotaHHas flomakuHon T.M1. u Wpusenoson M.L., nogpasgenser
pesepBHble (hoHAbl B Poccuiickon defepaLmn Ha BE KaTeropuu: COBEPLUEHHbIE U HECOBEPLUEHHbIE Broke T-
Hble pe3epBbl. KputepuanbHas 6asa ykasaHHOM TUNOMOMKM OCHOBBLIBAETCS Ha CREAYHoLWMX napameTpax:

a) Hanuume/oTCyTCTBME YETKO ONpeseNieHHbIX UCTOYHUKOB (hOPMUPOBAHNS;

6) TpeboBaHMS K UHBECTULIMOHHOMY pPa3MELLEHN0 CPEACTB.

CornacHo aaHHoM knaccudukauymy, oHA HauMOHanNbLHOro 6naroCOCTOSHUS COOTBETCTBYET KpUTEPUAM
COBEepLUEHHOro (hoHaa, Toraa Kak pesepBHbIn oHz lMNpesnaeHTa Poccuitckon Gegepaumm n pesepsHble QoH-
Abl MpasutenbctBa PO 0THOCATCS K HecoBepLUeHHOMY Tuny. [laHHbli BbIBOA 0BYCMOBREH UX (YHKLMOHAM b-
HbIMW XapakTepucTukamu: B BIOIXKETHON CUCTEME OHUM BbICTYNAKOT B Ka4yeCTBE NMUMUTUPOBAHHBLIX PE3EPBOB,
NCnonb30BaHWe KOTOPbIX He npeanonaraeT reHepauum MHBECTULMOHHOMO 40X0Aa. MpUMEHeHUe yKasaHHbIX
KpuUTEpreB NO3BONSET PacnpoCTPaHUTL AaHHYK Knaccudukaumio 1 Ha pesepBHble (hoHabl cybbekToB Poc-
cumnckoin GegepaLuu, KoTopble Takke COOTBETCTBYIOT NapaMeTpam HeCOBEpPLLEHHbIX (DOHAOB.

[MpUMEHSAS NPeanOXeHHbIE KPUTEPWUM, BO3MOXHO K HECOBEPLUEHHbIM (hOHOAM OTHECTU pe3epBHble
(oHabl Haun, Hurepumn, Asctpanuu, BocHum u MepueroBuHbl. B To Bpemsi kak aBctpanuidickuin ®oHg byay-
LLEro MOXHO OTHECTY K coBepLueHHbIM. B CLUA, pesepsHble oHAbI HE0OX0AMMO paccMaTpuBaTh OT WTaTa K
LTaTy, HanpuMep, B IKOHOMUYECKII CTabMNN3aLMOHHBIN (HOHA LWTaTa Texac perynspHo noctynaet 4o 37 %
[0XO0A0B OT HANoroB Ha A06bI4y NPUPOAHbLIX PECYPCOB, @ TaKKe MPOLEHTLI C AENO3UTOB Ae HAXOAATCS 3T
CpeacTBa, CnefoBaTenbHO, ero TOXe MOXHO MPUYUCANTL K COBEPLUEHHBIM (hoHAaM. 0 MHEHWI0 aBTopa,
npepnoxenHas T.M. Jlomakuuoit n M.L Mpusenoson mogens KknaccudpmukaLmy no CywwecTBy SBISETCS YHU-
BepcarbHON 1 MPUMEHUMON KO BCEM PE3EPBHbLIM (hOHAAM.

Ha oCHOBaHUM BbILIEN3NOXEHHOTO, MOXHO CAenaTb cCrneayolue BbiBOAbl: PesepBHble (POHAbLI MOryT
ObITb KaKk B cocTaBe BtoakeTa CTpaHbl, Tak 1 B BuAe BHEOKMKETHbIX hOHAOB. 3akoHodaTenbHoe 3akpenne-
HWe cTaTyca pe3epBHbIX (DOHOOB, 3aBUCUT Kak OT roCyAapCTBEHHOMO YCTPOWUCTBA, Tak U UCTOPUYECKMX OCO-
BeHHocTen cTpaHbl. CTpaHbl ¢ 60nee yHUTapHbIM YKIOHOM (Poccust, ABCTpanus) TAroTetT K LleHTpan13oBaH-
HOMY PErynMpoBaHuio, B TO BpeMs kak «knaccudeckue» deaepaumm (CLUA) n cnoxHble rocyaapCTBEHHbIE
obpasosaHus (bocHns u epueroBrHa) AenerupyroT 3T NOSHOMOYKS CBOUM CybbekTam. KOHCTUTYLMOHHOE
3aKpenneHue xapakTepHo Ans CTpaH, rae Bonpoc (MHAHCOBOM CTabWUIbHOCTW 1 pearMpoBaHus Ha KpU3KCbI
cunTaeTCs BOMPOCOM HaLmoHarnbHon 6e3onacHocTn. CyBepeHHble (POHAbI OPUEHTUPOBAHbBI Ha AOMrOCPOYHOE
COXpaHeHue 1 NpeyMHOXeHWe HaLWoHanbHoro boratctea Ans byayLwmx NoKONEHWA, B TO BpEMS Kak pe3epB-
Hble (POHObI, CO3AaHHbIe 3a CHET OTUUCIEHWIA HENOCPELCTBEHHO C BoeTa CTpaHbl, NPENMYLLECTBEHHO HO-
CAT OnepaTyBHbIN, CTabUNU3aLMOHHBIN XapaKTep Ans YPe3BblYaNHbIX CUTYaLi.

CyLecTBOBaHME BCEX BMOOB pe3epBHbIX (DOHLOB HEOOXOAUMO ANst HOPMAbHOMO (hYHKLMOHUPOBAHNS
rocygapctea. B To Bpems kak B HacTosiLee Bpemsi B Poccuiickon Oefepaumm HabnogaeTcs nepekoc — pesko
cokpalyaetcs ®oHA HaumoHanbHoro bnarococTosHus cTpaHbl [17]. B cBA3mn ¢ yem, He0bxoaMMO, CoBEpLLEH-
CTBOBaTb, AENCTBYIOLLEE POCCUACKOE 3aKOHOLATENbCTBO, YUMTbIBAs OMbIT 3apybexHbIx CTpaH. Wccnegosa-
Tenb BopoHos O.M1. BMAMT BbIXOZ M3 CMOXMBLLENCS CUTyaUUU B CO3AAHUM CYBEPEHHBIX (POHOOB HA YPOBHE
cybbektoB PO, no npumepy wrata Anscka [18]. OH npegnaraet OTYMCHATL YacTb JOXOLOB OT HaNoroBbIX
MOCTYNIEHNA OT L0BbIYM NONE3HBbIX UCKOMAEMbIX HEMOCPEACTBEHHO B CyBEPEHHble pervoHanbHble (POHAb
PErMoOHOB, COXPaHSIOLLMX YPOBEHb ChbipbeBON crnieunanusaumn. danvens MNepec genb MNpago, BUANT BbIXog U3
(DMHAHCOBbLIX KPU3WUCOB B CO3LaHMM HOBOTO BMAA Pe3epBHbIX POHLOB — MexHaumoHansHoro [19]. B cBoem
nccneaoBaHWW NpeanaraeT cTpaHam EBpocoto3a cosnatb 06LMin pe3epBHbIA (hOHA, KOTOPbIA MOMOXET n3be-
XaTb HEraTMBHbIX MOCNEACTBUN peLeccun. Takum 06pa3om, nogyepkuBasl, BaXHOCTb pe3epBHbIX (HOHOOB Kak
COLMarnbHOM 3aluThbl 1 SKOHOMMYECKOro cTabunusatopa.

Takum 06pa3oM BO3MOXHO NOSIBNEHME HOBbIX BUAOB pe3epBHbIX (DOHAOB, Ybe CyLLeCcTBOBaHWE noby-
QMT HayKy Ha BbISIBMEHWE HOBbIX KPUTEPUEB ANS CO3AaHUS HOBbIX KacCcuukaLui.
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0CBOBOXIEHNE HECOBEPILIEHHONETHUX OT
Yr0/10BHOW OTBETCTBEHHOCTW

BEMVHCKIMA CTAHWUCNIAB BUTAJILEBIY

MarucTpaHT
OrAQY «Poccumckuin yHusepcuteT Apyx0Obl Haponos MeHw MMatpuca Jlymymobi»

AHHOTauuA: B CTaTbe PacCMaTPUBAKOTCS HEKOTOPLIE BONPOCHI OCBOOOXAEHUS HECOBEPLLIEHHONETHUX OT Yro-
NOBHOW OTBETCTBEHHOCTU. OCOBEHHOCTb YTONOBHOI OTBETCTBEHHOCTU HECOBEPLLEHHONETHUX 1 BO3MOXHOCTM
X 0CBOBOXOEHWS OT YTONOBHOI OTBETCTBEHHOCTY 3aKMIOYAETCs B YYeTe WX BO3pacTa, crieLnduke Neuxmkm u
BiAe OOLIECTBEHHO OMacHbIX AESHWUA, 38 COBEpLUEHIE KOTOPbIX OHA MOXET HacTyMuTb. [MpaBonpuMeHUTenu
[I0MKHbI Y4UTHIBATL AaHHbIE 06CTOATENLCTBA. JTO NO3BONAET Gonee ahheKTMBHO pearnpoBaTh Ha AEBUaHT-
HOe NoBeAEeHNe HECOBEPLUEHHONETHUX 1 NpeaynpexaaTh UX JanbHenlee NpOTMBONPABHOE NOBELEHME.
KnioueBble cnoBa: yronoeHas OTBETCTBEHHOCTb, Haka3aHWe, HECOBEPLLEHHOMETHIE, OCBOBOXAEHMe, Npe-
CTYMHOCTb, NPaBOCYyANe, KOPPEKLMS NOBEAEHMS.

RELEASE OF MINORS FROM CRIMINAL LIABILITY
Belinsky Stanislav Vitalievich

Abstract: The article discusses some issues related to the exemption of minors from criminal liability. The
specific features of criminal liability for minors and the possibility of their exemption from criminal liability in-
clude taking into account their age, the specifics of their mental state, and the type of socially dangerous acts
for which they may be held accountable. Law enforcement agencies must consider these circumstances. This
allows for a more effective response to the deviant behavior of minors and the prevention of further illegal ac-
tions.

Keywords: criminal liability, punishment, minors, release, crime, justice, and behavior correction.

lMpaBoBas Npupoda UHCTUTYTa OCBOBOXAEHMS OT YrONOBHOWM OTBETCTBEHHOCTU CRIOKHA UM MHOTOrpaH-
Ha. [lecTBUTENBHO, OCBODOXAEHNE OT YrONOBHON OTBETCTBEHHOCTW MOXHO paccMaTpuBaTth Kak hopmy ne-
peBofa B3aMMOAENCTBUS MeXay rocyAapCTBOM U NpaBOHapYLWMUTENIeM B NO3UTUBHOE PYCIIO, YTO B CBOK O4e-
pedb No3BoNseT MUHUMU3NPOBATL HeraTUBHbIE MOCNEACTBUS YrONOBHOTO NPECNeAoBaHNs U CORENCTBOBATL
ucnpasneHnio obecneynsas Gonee KOHCTPYKTUBHBIA NOAXOZ K PELLEHO Npobnem, C KOTOPbIMU CTankuBaoT-
CSl HECOBEPLUEHHOMETHME NPECTYMHUKM.

B nobom crnyyae, 0cBoGOXOEHWE OT YrofIOBHOM OTBETCTBEHHOCTM LOSMKHO ONMPATLCA Ha YETKMUE YCno-
BMS 1 MEXaHWU3Mbl, KOTOpble Bbl rapaHTUPOBaNK, YTO Takne Mepbl CIyxaT OBLLECTBEHHbIM MHTEPECAM U CMO-
COBCTBYIOT OPUEHTUPOBAHMIO K UCMPABMEHMIO NpaBOHapYLUMTENEN, NpeaoTBpaLLas peunansbl U COAENCTBYS
WX counanbHom peabunurauumm.

B poccwiickon npaBoBoit CUCTEME MPOAOIHKAET CyLLeCTBOBATbL Kraccuyeckasi KpMMUHOMoryeckas au-
NIeMMa; HECOBEPLLEHHONETHWE PAacCMaTPUBAOTCS KakK OTBETCTBEHHBIE CYOBLEKTHI U B TO e BPEMS KaK ys3Bu-
Mbl€ 0BbEKTbI, NOABEPXEHHBIE BIIMSHWIO COLMANbHO-9KOHOMUYECKUX (PaKTOPOB 1 B3pocrbix. CTeneHb yronos-
HO OTBETCTBEHHOCTW HECOBEPLLEHHOMETHETO B 3HAYNTENBHOW Mepe 3aBUCUT OT peLleHuns cyapm [3, ¢. 75].

[Mpu 3TOM B HalLEel CTpaHe OTCYTCTBYET OTAENbHAs cMCTeMa NpaBoOCyaus NS HECOBEPLUEHHONETHUX:
X Jena paccMaTprBaloTCca B pamkax 00bIuHOM cyaebHOM cucTeMbl B COOTBETCTBMM C HopMami YTIK PO.
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MpuHUMN andbdepeHumanmn Npyu HasHauYeHU HakalaHust CyllecTByeT B ABYX copmax. Bo-nepsbix,
AndhdepeHUmaLms oCyLEeCTBNSETCS Ha OCHOBE KaTeropun. HecoBepLLIEHHONETHWE BbIAENSOTCS KaK OTAEMb-
Has NpaBOBas kaTeropusi B POCCUICKOM YrorioBHOM npaBe. YronoBHbIN kogeke Poccuiickon ®enepaumm ycta-
HaBMMBAET, YTO M3-3a UX KOHOMO BO3pacTa HECOBEPLUEHHOMETHWE MOAMexXaTr NMlb OrpaHUYEHHOMY Kpyry
Haka3aHun, U nuweHne cBoboabl, ecnn OHO HeOobOX0AMMO, AOMKHO MPOBOAWTLCA B CreLManm3npoBaHHbIX
YUPEXOEHUAX ANS HECOBEPLUEHHONETHUX.

Bo-BTOpLIX, ANtdEpeHLMaLmMs OCHOBLIBAETCS Ha WHAMBMAYANbHbIX XapaKTepuCTUKaX, BbISBMEHHbIX B
xoae pocyaebHoro paccnegosanust. B YK PO yeTko ykasaHo, YTO NPecTynHUKY Bcerga AOMKHO HasHayaThCs
MaKkcumarbHO Msrkoe Hakasanue (cT. 60 YK P®). [Ing HeCcoBepLUEHHONETHUX 3TO BblpaxaeTcs B TOM, YTO
BO3MOXHOCTb MPUMEHEHUS MEP BOCMMTATENbHOrO BO3AENCTBUS JOMKHA paccMaTpuBaTbCs B MEPBYHO O4e-
pedb nepeq HasHaueHWeM HakasaHus.

YK P® octaBnsieT HekoTopyto cBoboAy Ans Cyaei B BONPOCe Ha3Ha4YeHWs bonee Msrkoro HakasaHus,
0COBEHHO B OTHOLLEHUM HECOBEPLLEHHONETHUX NPaBOHAPYLUMTENEN.

Cyabst MOXET Y4eCTb pasnunyHble 06CTOATENbCTBA, KOTOPLIE AENal0T KOHKPETHBIV Cryvai YHUKambHbIM.
Takoe yCMOTpeHUe Cyfa CIyXWUT He TOMbKO ANst CNPaBeasIMBOCTH, HO U HanNpaBneHO Ha UCNpaBneHne Heco-
BEPLLEHHONETHWUX NpaBOHapYLUMTENEN, YTO COOTBETCTBYET OCHOBHBLIM LIEfISiM YrOfIOBHOMO 3aKOHO4ATENbCTBA
B OTHOLLEHWUW JaHHOW KaTeropum nu.

BaxHO Takke NMOMHUTb, YTO paccMaTpUBaOTCA W Apyrue dhakTopbl, Takne Kak cTeneHb 00LLECTBEHHOM
OMNacHOCTY AesHNS, a TaKkKe JIMYHOCTb NPECTYNHMKA M ero NpeablayLui onbIT (€CriM TaKOBOM MMEETCSI).

Nnwenve cBoboabl MOXET BbITb OMpaBaaHO TOMbKO B TEX CryYasix, KOraa npeanonaraeTcs, Yto Heco-
BEPLLEHHONETHWUIA M3BNEYET U3 Hero Bosblue NOMb3bl, YeM OT abTePHATUBHBIX MEP UMK AaXe OT OTCYTCTBUS
BMeLLaTenbCTBa.

AHanu3 cynebHo-cneCTBEHHOM NPAKTUKM AEMOHCTPUPYET, YTO MPK NPUHATUM NPOLECCyanbHbIX peLle-
HW1 NPABONPUMEHWTENN NPUAAIOT NEPBOCTENEHHOE 3HAYEHME NOCTKPUMUHANBHOMY NoBedeHuto nuua. MNoka-
3aTenbHbIM MPUMEPOM CRYXUT CyaebHOoe pelleHne no geny rpaxaanuHa [1. Matepuansl yronoBHOro aena
CBMAETENLCTBYIOT, YTO «...AesHME, COBEPLUEHHOE [1., OTHOCUTCA K KaTeropun NpectynneHuin HebonbLwon T5-
XecTu. BaxHbIMu 0bcTosTENECTBAMM Aena CTanm creaytowme akTbl:

—  noacyaumblit [1. paHee He uMen CyamumocTen;

—  MOMHOCTbIO NPK3HAN CBO BUHY;

—  OH aKTUBHO COAEVCTBOBAN PaccnefoBaHnio NPeCTYNNEHNS;

—  OH cO06LLI NPaBOOXPaHMTENBHBIM OpraHaM 0 MECTOHAXOXAEHWUN NOXMLLEHHOMO UMYLLECTBA;

—  MOACYAMMbI BO3MECTUI NPUYMHEHHBIN YLLepo.

YunTtbiBas COBOKYMHOCTb Yka3aHHbIX 06CTOATENbCTB, Cya NPUHAN abcontoTHO 0BOCHOBAHHOE peLleHne
0 MpekpaLLEeHNI YronoBHOrO NpecnefoBaHNs B OTHOLLEHWW [1., KOTOpbIA 6bin NpU3HaH BUHOBHbIM B COBEpLL €-
HUM Kpaxu» [1].

[aHHbIA NpUMep HarnsaHO AEMOHCTPUPYET, HACKOMbKO CYLLECTBEHHYIO Porib B CyAe6HON NpaKkTuke ur-
paeT NOCTKPUMMUHANBHOE NOBEAEHWE NPaBOHAPYLWNTENS.

[Npy paccCMOTPEHNM OCHOBaHWI1 0CBODOXAEHNS OT YroNIOBHOW OTBETCTBEHHOCTM COTMACHO CTaThaM 75 1
76 YK P®, BaxHO nogvepkHyTb, YTO ANt HECOBEPLUEHHONETHUX 3aKOHOAATENb HE YCTAHOBWI KakMX-nnbo
cneumanbHbIX UCKMIOYEHUA 13 0BLLMX npaBu.

Cratbs 75 YK P® npepgycmatpuBaet, YTo NMNLO, BNEPBbIE COBEPLLMBLUEE NPECTynneHne HebonbLuoi
UK CPEOHEN TSHXKECTU, MOXET ObiTb 0CBOBOXAEHO OT YroNOBHON OTBETCTBEHHOCTYH Npu COBMoAeHUN onpeae-
NEHHbIX YCMOBWIA:

—  pobpoBonbHas siBKa C MOBUHHOW,

—  COQEMCTBME PacKpbITUIO M paccrefoBaHNI0 NPECTYNNEHus,

—  BO3MeLLeHve yuiepba unu 3arnaxveaHue Bpeaa,

—  yTpaTa 0bLLECTBEHHOM OMACHOCTM BCNIEACTBIE AEATENBHOTO packasHuS.

[esATentHoe packasHue paccMaTpUBAETCS Kak NO3UTUBHOE NOCTKPUMMHAIBHOE MOBEAEHNE W BKITHOYAET:

—  $IBKY C NOBWHHOW,

—  MOMOLLb NPaBOOXPaHUTENBHLIM OpraHaM,
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—  KOMMEHCALMo NPUYMHEHHOTO yiepba.

CyLiecTByeT BO3MOXHOCTb OCBODOXAEHNSI HECOBEPLUEHHONETHETO OT YrONOBHOW OTBETCTBEHHOCTM C
npumMeHeHnem cyaebHoro WwTpada B COOTBETCTBMM CO cTaThen 76.2 YK PO.

OCHOBHbl€e YCoBKS TaKoro 0CBOBOXKAEHMS:

—  COBEpLUEHWE NPeCTyNIeHns Brepsble,

—  KaTeropus npecTynneHns - HebOoMbLLION UMK CPeaHEN TAKECTH,

—  MOSIHOe BO3MeLLeHue yuepba unu 3arnaxueaxve Bpeaa.

MexaHu3m 0cBOBOXOEHMS BKITIOYAET CrieayoLLyio npoueaypy:

1. cynebHas oLeHKa BbINOTHEHUS BCEX HE0BXOAMMbIX YCIOBUM,

2. NpUHATHE peLueHns 06 0cBOBOXAEHUM OT YroNOBHOW OTBETCTBEHHOCTM!.

3. HasHayeHwe cyaebHoro wrpada cornacHo rnaee 15.2 YK PO.

Cyapl ykasblBaloT, YTO npu cobnioaeHun npegycMoTpeHHbix cT. 25.1 YTK P® ycnosui Hecornacue no-
TEPNEeBLUErO Ha MpeKpaLLeHe YrofloBHOMO Aena ¢ HasHaveHneM cygebHoro Wwrpada He sienseTcs 6esycnos-
HbIM NPENSTCTBMEM ANS NPUMEHEHUS NONOXeHUN CT. 76.2 YK PO 0 npekpalLieHnm yronoBHOro aena u HasHa-
YEeHUM Mepbl YTONOBHO-NPABOBOMO XxapakTepa B Buae cyaebHoro wrpada [2].

MpuHUMNManbHble 0COBEHHOCTH AaHHOIO NoAX0aa:

—  CYA MUMeeT npaBo, HO He 0653aH 0cBOBOXAATL OT OTBETCTBEHHOCTH,

—  peLLeHve NPUHUMAETCS Npu PaKTUYECKOM BO3MELLLEHUM NPUYUHEHHOTO Bpeaa,

—  MpedycMOTpeHa TpexaTanHas npoLeaypa 0CBoOOXaEeHNS.

BaxHoe ycnosue - cBoeBpemeHHasi ynnata cygebHoro wwTtpada. B npoTMBHOM cCriyyae HactynatoT
HeraTuBHbIe NOCNEACTBUS:

—  OTMeHa peLLeHnst 06 0cBOBOXAEHMM,

—  B0306HOBMEHME YrONOBHOIO NPeCcneaoBaHus.

OTnuunTenbHas Yepta aToro MexaHu3Ma - ero KOMMEKCHbIA XapakTep, KOTOPbIA COYETAET BOCCTAHO-
BUTENbHbIE 1 KapaTeNbHble 3NEMEHTbI, CO3aBas anbTepHaTUBY CYLLECTBYIOLLEN CUCTEMbI YrONIOBHON OTBET-
cTBeHHocTW. KntoyeBast Lenb - AaTb HECOBEPLUEHHONETHEMY LUAHC Ha WUCMpaBreHne, MUHUMIU3UPOBAB Hera-
TUBHbIE OPUANYECKME NOCNEACTBUS NPOTUBONPABHOIO AesHus [6, ¢. 11].

Nvua, He JocTurwmne CoBEPLUEHHOMNETUS, MOTYT BbITb 0CBOBOXAEHbI OT YrONIOBHOWM OTBETCTBEHHOCTMU B
CUITy UCTEYEHNS CPOKa A@aBHOCTW, YTO pernameHTupoBaHo cT. 78 YK PO.

Mpu yCTaHOBNEHWUM UCTEYEHWNS1 AABHOCTHOMO CPOKA BO3HMKAKT OMpefeneHHble NpoLeccyanbHble HEo-
aHcbl. CyaebHasa npakTika JEMOHCTPUPYET, YTO KOraa JaBHOCTHbIN CPOK UCTEKAET B Xoae cyaebHoro pa3du-
paTenbCTBa, Cyq 3aBepluaeT PacCMOTPEHME Aena W BbIHOCUT 0BBMHMTENbHBIA NPUroBOP C 0CBOBOXAEHMEM
OCYXOEHHOro OT Haka3saHus (cornacHo Y. 8 c1. 302 YIK). MpeacTaBnseTcs, YTo AaHHOe NpoLEeccyanbHoe no-
NOXEHWe BXOAWUT B OnpedesieHHoe NpoTUBOpPEeYMe C YrorioBHO-npaBoBon Hopmown cT. 78 YK PO, kotopas
npeanucbiBaeT 6e3ycnoBHoe 0CBOOOX/AEHME LA OT YrofloBHON OTBETCTBEHHOCTW. OBbIYHO B Cryyae npoTu-
BOpEYMst MeXzy NpaBOBbIMW OTPaCNAMM NPUOPUTET OTAAETCS NpoLEccyanbHbiM HopMaM. TeM He MeHee, Cy-
Abe LenecoobpasHee NpekpaTuTb cyaebHoe NpoM3BOACTBO M 0CBOOOANTL NOACYAMMOrO OT YrOIOBHON OTBET-
CTBEHHOCTM B CBSA3W C UCTEYEHWEM aBHOCTHOTO cpoka [4, c. 16].

3aKoHoaaTenb, yCTaHaBNMBas COKPALLEHHbIE CPOKWM AABHOCTW YTONOBHOMO NpecnefoBaHus Ans Heco-
BEPLLEHHONETHNX, PYKOBOACTBYETCSA NPUHLMNAMM TyMaHu3Ma W HeoBXOAMMOCTBHO MPUMEHEHMS MCKUXOMOro-
negarornyeckux mep BosaencTsus. OYeBUOHO, YTO TaKOW NOAXOL HaNpPaBNEH Ha YNyulleHue NpaBOBOMo Mo-
INOXEHUS! HECOBEPLUEHHOMNETHMX NPaBOHAPYLLMTENEN, YTO npeacTaBnsieTcs abcontoTHo 060CHOBAHHBIM U Lie-
necoobpasHbiM [5, ¢. 45].

Ha coBpemeHHOM aTane cygamu NpeaynpexaeHnst U YCrioBHbIE HakasaHWs YacTo NPUMEHSIOTCS K Nu-
LiaM, BNepBble COBEPLUMBLLMM NPECTYNINEHNE, a TAKKE BCE Yalle K MOBTOPHLIM HAPYLLNTENSAM, 3@ UCKMHOYEH -
€M TeX, KTO COBEPLUMI TSHKKME NPECTYNNEHMs C NPUYMHEHNEM (3NYECKOro Bpeaa. YCIoBHbIN Cpok TpebyeT oT
HECOBEPLLEHHONETHErO PEryNsAPHON PErucTpaLum B NONMLMM 1 BO3AEPXKAHUS OT HOBbIX MPECTYNNEHNA B TEYE-
HWe yCTaHOBNEHHOro Neproaa. HapyLueHne aTvx ycroBuii BneyeT 3a coboit 0TbbIBaHWE peanbHOM Cpoka.

OpnHako, YCnoBHble NPUroBOPbI UMEKT psif HegocTaTkoB. OHM HE BKMTIOYAKOT UCMPaBUTENbHLIE UNK pe-
abunuTauMOHHbIE Mepbl, BO3MOXHOCTY TPYAOYCTPOCTBA U 06Pa30BaHmMs, YTO OrpaHuMBaET BO3MOXHOCTM
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ANS U3MEHEHUS XWU3HWU HECOBEPLUEHHONETHEr0. Kak crnefcTeume, MHOMe YCOBHbIE NPUrOBOPbLI TPAHCHOPMU-
PYIOTCS B peasibHble CPOKM.

B ocHoBe noaxoga NexuT NpeanonoxXeHe 0 paLmoHarnbHOM BblIBope npy COBEPLUEHNN NPECTYNEHUS.
Mpeobnagaet MHCTUTYLMOHANbHbIA NOAX0M, YTO NOATBEPKAAETCS LUMPOKUM NPUMEHEHNEM Mep, CBA3AHHbIX C
nuileHnemM ceobogp!.

B poccuitickom nogxoae K HeCOBEPLUEHHONETHUM, HapYLUMBLUMM 3aKOH, NPUCYTCTBYKOT peabunurayu-
OHHble 3MEeMEHTbI. YCNOBMS XNU3HU pebeHka YYMTLIBAOTCA NPW YCTAHOBMEHUU BUHbI U Haka3aHWs, KOTOpoe
[OMKHO BbITb HanpaBneHo Ha ucnpasneHue. Jinwerne cBoboabl AOMKHO NMPUMEHATLCS TOMBKO Kak KpanHas
Mepa. YronoBHbIN K YronoBHO-NPOLECCyanbHbIA Koaekehl PO cogepxat nonoxeHus 0 BOCCTaHOBUTENbHBIX U
peabunuTaLMOHHbIX NOAX0AAX K AETAM, HAXOAALWMMCS B KOH(NMKTE € 3aKOHOM. KoHCTuTyums PO 06s3biBaeT
YUMTbIBaTb MEXOYHAPOAHbIE HOPMbI, YTO CO3[AeT OCHOBY AN CMCTEMbl tOBEHANbHOW KCTULMKM, COOTBET-
cTBytoLLeit [ekMHCKUM npaBunam.

B oTHOLWeHMM HecoBepLueHHoneTHUX YK PO npeanucbIBaeT yunTbIBaTh 1 XapakTEPUCTHKM CaMoro npa-
BOHapywwuTens. MpuHUMas BO BHUMaHWE CTENEHb 3MOLMOHATbHOM 3peniocTi pebeHka, ero KOrHUTUBHbIE, UH-
TENnekTyanbHble N HPABCTBEHHbIE KA4YECTBa, YCMOBMS XU3HU 1 BO3MOXHOE BRMSIHUE B3POCHbIX MW CTapLUMX
AeTel, Cyabs MOXET 0CBODOAUTL HECOBEPLUEHHONETHENO OT YrONIOBHON OTBETCTBEHHOCTU UMW, B HEKOTOPbIX
Cny4yasx, TONbKO OT HakasaHus. Takum 0bpa3om, B OTAMYME OT OBLLENPUHATOTO MHEHMS, POCCUICKOE YroroB-
HOe npaBo NO3BONSET YYNUTbIBATbL Crieuyndmuyeckne 0bCTOATENLCTBA, CBA3aHHbIE C AETbMU, NPU paccmMoTpe-
HAW ux gen. OgHako, OTHOCUTESNbHAS BaXHOCTb COLMANbHO-3KOHOMUYECKUX (haKTOPOB OCTAETCs HESICHON. B
uTore, cTeneHb, B KOTOPON HECOBEPLUEHHONETHUI BOCMIPUHUMAETCS KaK 3penibii 1 OTBETCTBEHHbIN, UMK Kak
tOHbIA N HEBUHOBHbI, BO MHOTOM 3aBWCUT OT YCMOTPEHUS CyabM.

B OTHOLLEHMM HECOBEPLUEHHOMETHUX CTPOrO NUMUTUPYETCS MPUMEHEHUE CYPOBbLIX MEP BO3LENCTBUS:
UCKITIOYEHbI CMEePTHas KasHb, MOXU3HEHHOE 3aKIIOYEHNE W NPOLOIKUTENBHbIE CPOKM NULEeHNs ceobogbl. Ta-
KuM 0Bpa3soM, yronioBHas OTBETCTBEHHOCTb W Haka3aHWe A1l HECOBEPLLEHHONETHUX OTNMYaTCS creundu-
KOW, OPUEHTUPOBAHHOM Ha 3aLLMTY WX NpaB 1 UHTEPECOB, KOPPEKLMIO NOBEAEHUS W YCNELHYIO pecolnanusa-
umio. B pabote ¢ HecoBepLUEHHONETHUMM, NEPECTYNMUBLLMMI 3aKOH, KITHOYEBLIM SBMSETCH aKUEHT Ha peabu-
NUTaLM N peuHTErpaLpn, a He Ha NPOCTOM UCNONHEeHWUM cyaebHoro peleHus. K coxaneHuto, NPeBEeHTUBHbIE
Mepbl B OTHOLLEHUM HECOBEPLUEHHONETHUX MPaBOHApYLIMTENEA MOKa3blBaOT HEeJOCTaTOuHYH 3(deEKTUB-
HOCTb. OLLyLaeTcs HexBaTka CneLmanu3MpoBaHHbIX YUPEXOEHWUA, YYMTbIBAKOLLMX NOTPEBHOCTN U MHTEPECHI
HEeCOBEPLUEHHONETHUX NPECTYNHUKOB. MHorve fetu, oTbbiBLIMe HakasaHue, BO3BPALLAOTCS K NMPEXHEN Kpu-
MWHaNbHOM AEATENbHOCTY 1 BHOBb COBEPLLAIOT NPECTYNNEHNS.

OcBoboxaeHue OT YrorioBHON OTBETCTBEHHOCTU C MPUMEHEHUEM MPUHYAUTENBHBIX Mep BOCMUTATESb-
HOro xapakTtepa npeacraBnseT cobon ocobblil BUA 0CBOBOXAEHMS, U NPUMEHAETCS K HECOBEPLLEHHOMNETHUM,
COBEPLUMBLUMM YTOMOBHbIA MPOCTYMOK UMK HETShKeNoe npectynnexue. [Ang atoro Heobxoanmo, YTobbl Bbino
YCTAHOBMEHO, YTO HECOBEPLUEHHONETHU NPOSIBNSAET UCKPEHHEE packasHue 1 AeMOHCTpUpyeT BesynpeyHoe
noBeLeHNe Ha MOMEHT BbIHECEHUS NPUTOBOPA, YTO CBUAETENLCTBYET O TOM, YTO Haka3aHue He TpebyeTcs.

B Takux cnydvasx Cya MOXET NPUMEHWUTb CReaytoLLe NPUHYAUTENbHbIE Mepbl BOCTIUTATENBHOMO Xapak-
TEpa: NpegynpexaneHve; nepeaaya nog Hag3op POAUTENEN UMK N, NX 3aMeHSIOLLMX, NMbOo cneumanuanpo-
BaHHOTO rOCYAAPCTBEHHOIO OpraHa; BO3noxeHue 0653aHHOCTM 3arnagnTb NPUYMHEHHBIN BPed; OrpaHuYeHne
[0Cyra; yCTaHOBMEHWe 0cobbIx TpeboBaHuil kK NoBeAeHNt0. [epeyeHb NPUHYANTENBHBIX MEP CTPOro onpege-
INeH 1 npeacTasnseT coboi MCHePnbIBAKOLLMA CrIMCOK, KOTOPbIA CriedyeT NPUMEHsTb B YKa3aHHOM Nopsiake,
ycunusas Mepbl o Mepe HeobXxoanMocTy.

B YK P® He nponuncaHbl ocobble yCrnoBus npuMeHeHns cyaebHoro wrpada K HeCOBEPLUEHHONETHUM,
0cB06OXaaeMbIM OT YrofoBHOTO NPecneaoBaHns. He yCTaHOBNEH HU pasMep LUTPaPHON CaHKLUMK ANst 3TOW
KaTeropum nuL, Hu nopsiaok ee BHeceHus. C y4eToM OTCYTCTBMS Y HECOBEPLLEHHONETHIUX CTabUIbHOrO 3apa-
BoTka, BenuunHa wrpada omkHa ObiTb MUHUManbHOW. HeobxoanMmo 3akoHoAaTensHo 3akpenuTb 0COOEHHO-
CTW HasHayeHWs cynebHoro wrpada HeCOBEPLLEHHONETHUM, YTOOLI 06ecneunTb cnpaBeaIMBoOCTb U Copas-
MEpHOCTb HakasaHus. OTCyTCTBME YETKWX YKa3aHWil CO3LaeT NpaBOBY0 HEONPEAENEHHOCTb U MOXET NpuUBe-
CTW K HapyLEHWO NpaB HeCOBEPLUEHHONETHUX. MUHUManbHLIM pa3mep WTpada JOMKeH yuuTbiBaTb WX du-
HAHCOBYK HecocTosATenbHOCTb. LlenecoobpasHo BHectn B cT. 104.5 YK P® gononHuTenbHble NONOXeEHUs
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(yactb 3), yTOUHSIOLME AaHHbIN acnekT: «3. Pasmep cy0ebHo20 wmpaga 8 OMHOWEHUU HECOBEPLIEHHO-
JIeMHUX Uy onpedensiemcs, ucxo0s U3 msxXecmu COBEPWEHHO20 UMU NPECMYNNIEHUS, U HE MOXem npesbI-
wamb dgaduyamu namu meicsy pybnei».

MpeacraBnseTcs CnopHbIM NonoxeHne 06 0CcBOOGOXAEHWN HECOBEPLUEHHONETHErO OT YrOIOBHOM OT-
BETCTBEHHOCTM MOCPEACTBOM Nepefayn Mo Hag3op poauTensam unu onekyHam. ®akTuyecku, aTo nepekna-
AbIBAET OTBETCTBEHHOCTb HA 3aKOHHbIX NPeACTaBUTENEN, KOTOPbIE 1 Tak 06513aHbI 3a00TUTLCSA O BOCMIUTAHNN
N KOHTpone 3a pebeHkoM. [laHHble 0bs3aTenscTBa 3akpenneHbl B KoHcTutyuun P® n cemeitHoM 3akoHoAaa-
TENbCTBE M He TPEDYIT AOMOMHUTENBHOIO YrONOBHOMO PerynnpoBaHust. Mpn 3ToM cam HecoBEpPLUEHHONETHUI
He HECET HUKaKWUX AONOMNHUTENbHBIX 0653aTENLCTB, @ FOCYAAPCTBO HE NPUMEHSIET MEep NPUHYXAEHMS.

Koppekuyeit noBeaeHNs HECOBEPLLEHHONETHNUX OOMKHbI 3aHUMATLCS UCKMIOYMTENBHO KOMNETEHTHbIE
rocyapCTBEHHble OpraHbl, YKOMNMEKTOBAHHbIE KBANMUMULMPOBAHHBIMM CrieumanmMcTami, CnocobHbIMKU OKa-
3aTb negarornyeckoe BosaencTaue. MNpeanaraetcs ucknountb 13 ctatbn 90 YK PO (vactb 2, nyHkT "6") BO3-
MOXHOCTb Nnepeayy noa Haa3op POAUTENSAM WK NLaM, UX 3aMEHSIOLLMM, OCTaBUB TOMbKO CneLmManmanpo-
BaHHbIe roCyapCTBEHHbIE YUPEXOEHNS.

Takon noaxoa K u3noxeHwto aucnosuumm Yactn 2 ctatbit 90 YK PO npeacrasnsetcs 6onee 060CHO-
BaHHbIM. «2. HecogepuweHHonemHeMy moaym bbimb Ha3Ha4yeHb! crnedyroujue npuHyoumesnbHble Mepbl 80C-
numamernbHo20 8030elicmeusi:

a) nepedaya nod Had30p cheyuanu3uposaHHO20 20Cy0apCMBEHHO20 Op2aHa;

6) e0310xeHUe 0bs3aHHOCMU 3a21adumb NPUYUHEHHBIU 8ped NPU YCro8uUU Hau4us y HECOBEPLIEH-
HOMIemHe20 NOCMOSIHHO20 LCMOYHUKa 0oxooa:

8) oepaHu4yeHue docyea U ycmaHogneHue 0cobbix mpebogaHull K NOBEOEHUI0 HECOBEPWEHHOIE M-
Hea0».

[Monazato, Ymo 8HECEHWE BbILLIEN3NOXEHHbIX U3MeHeHU B YK P® nomoxeT n3basutbCs OT ABYCMbIC-
NEHHOCTW U HEYETKOCTU B MHTEpMNpeTauuy NpaBoBbIX HOPM. JTO Takke NO3BOMMT Kak NpeaoTBpaTUTb He-
onpaBgaHHOe 0CBODOXAEHE HECOBEPLUEHHONETHUX OT YrOMOBHOTO NPECNEA0BaHMs, Tak U B LIENOM ONTUMU-
31MpoBaTb MexaHW3M 0CBODOXAEHNS AETEN OT YrOrOBHON OTBETCTBEHHOCTH, YTO YBENYNT PE3yNbTaTUBHOCTb
paboThbl 3TOr0 NPABOBOMO MHCTUTYTA.
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0COBEHHOCTH NPOBEAEHNA KOMM/EKCHON
CYQIEBHOW CUX0NO0r0-NCMXNATPUYECKOK
JKCMEPTW3bl B OTHOLEHNNA
HECOBEPLLIEHHONETHWX

LINPOKOBA AHACTACKA AEKCAHPOBHA

CTYAEHT
®r60Y BO «OpeHbyprckui rocyaapCTBEHHbI YHUBEPCUTET»

AHHoTaumsa: CtaTbsi NOCBSLLEHA KOMNMEKCHOW cyaebHoi ncuxonoro-nemxuarpudeckon akeneptuse (KCMM3)
HecoBepLUEHHONETHUX. PaccmaTtpuBaeTcs €€ HopMaTuBHO-NpaBoBas 6asa, Bkmtoyas pernameHTaumo YK
P® 1 depepanbHoro 3akoHa «O rocyaapcTBeHHOM cyaebHO-3KenepTHOM AesTensHocTh B Poccuitckoin dene-
pauuny». LieHTpanbHoe Mecto 0TBOAMTCS BOMpOCaM B3aMMOZENCTBUS NCUXMATPOB W MCUXOMOrOB B X04e 3KC-
NepTu3bl, METOLOMOMMYECKAM CMOXHOCTAM, CBS3aHHBIM C MOAPOCTKOBLIM BO3PACTOM, M BaXHOCTW BbIBOAOB
9KCMEPTOB ANS BbIHECEHUS 0B0CHOBAHHbBIX CyAEBHbIX PELLEHNN.

KnioueBble cnoBa: MCKXOMOro-nNcuxmaTpuyeckas 3KCMepT3a; HEeCOBEPLUEHHONMETHME; CYAONPON3BOACTBO;
MCUXNYECKOE COCTOSIHNE; BO3PACTHble 0COBEHHOCTH; MPABOBbIE ACNEKTHI.

FEATURES OF CONDUCTING A PSYCHOLOGICAL AND PSYCHIATRIC EXPERTISE WITH THE
PARTICIPATION OF MINORS

Shirokova Anastasia Alexandrovna

Abstract: This article addresses the comprehensive forensic psychological and psychiatric examination of
minors. It explores its regulatory framework established by the Code of Criminal Procedure of the Russian
Federation and the Federal Law "On State Forensic Expert Activity in the Russian Federation". The analysis
focuses on the collaboration between psychiatrists and psychologists during the examination, methodological
challenges specific to adolescence, and the critical role of expert findings in supporting well-founded judicial
decisions.

Key words: psychological and psychiatric examination; minors; legal proceedings; mental state; age-specific
characteristics; legal aspects.

Mpobnema KpuMMMHaNM3aLUMM HECOBEPLUEHHONETHUX 06nafaeT BbICOKOM COLMANbHON 3HAYUMOCTHO.
CratncTuyeckme JaHHble roBOPST O CTAabWUNMBbHON BOBMEYEHHOCTH ML, MOAPOCTKOBOrO BO3pacTa Kak B kaye-
CTBE CyObEKTOB, TaK M B PONM NOTEPMEBLUMX OT MPECTYMHbIX NOCAraTenbsCTB.

«CocTOsHME NOAPOCTKOBOW MPECTYNHOCTM B Poccun Bbi3biBaeT Tpesory, B 2024 rogy durypaHTamu
yronosHbIX gen cranu 9,5 Thic. nogpocTkoB B Bo3pacTe 14-17 net. 06 atom B nHTepBbld TACC coobuymn
npeacepatens CneactBeHHoro komuteta Poccun Anekcanap bacTpeikuHy [1].

Ha npoTsKeHWM MHOTMX NET YPOBEHb NOAPOCTKOBOW NPECTYMHOCTW CHIMKANCS, HO NPOLLECC NPOMCXOAMT
OYeHb MeANIEHHO. «YPOBEHb M COCTOSIHME KPUMMHANM3aumm nogpoCTKOBOW Cpedbl MO-MpexHEMy OCTaTes
TPEBOXHbIMIU», —CKa3as OH.

lMpoaHan13mpoBaB 370, MOXHO CAENaTb BbIBOA O TOM, YTO YPOBEHb MPECTYMHOCTU Cpeay NOAPOCTKOB
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CHUXAETCS, HO, K COXaNeHW, He3HauMTeNbHbIMU Temnamu. pu 3TOM HECOBEPLUEHHONETHUE BCE Yalle cTa-
HOBSATCS KaK XepTBaMW NPECTYNHbIX AESHWA, TaK U UX aKTUBHLIMU y4YacTHUKaMu. B cBA3M ¢ 3TUM, Npw pac-
CMOTPEHUM YTONOBHbBIX AiefT C y4aCTUEM [iaHHOM KaTeropuu rpaxaaH, BaxHO NOHUMATb YPOBEHb UX NCUXOMNO-
MMYeCckor He3penocTu, YTo TpebyeT nNpoBedeHUs rPaMOTHOM CyfebHON aKenepTusbl Ans Gonee NOMHOMO U
CcnpaBeanMBOro pacCMOTPeHUs Aena.

HeobxoauMbIM MHCTPYMEHTOM YCTaHOBMEHNS MCUXO(MU3NONOrMYECKMX OCOBEHHOCTEN HECOBEPLLEHH O-
NIeTHEro B YroNoOBHOM MPOLLECCe BbICTYNaeT KoMMrekcHas cyaebHas nCuxonoro-neuxuaTpudeckas akeneptmsa
(KCMMY3). Ee ocHoBHOM 3afjaven ABNSETCS OLEHKa CnocOBHOCTW NOAPOCTKA K OCO3HAHWMKO (haKTU4eckoro xa-
pakTepa W 0bLeCTBEHHON ONacHOCTH CBOWUX AENCTBUIA, @ TaKkKe K BOIEBOMY PYKOBOACTBY UMW B MHKPUMMUH M-
PYEMbI NepuoA.

«B psgy Hayk 0 YernoBeke BUOHOE MECTO 3aHUMatOT ncuxonorus U meauumHa. OcobeHHo cnegyeT o7-
METWUTb TaKne KOHKPETHbIE HaYKW, Kak NcuxnaTpus u meguumuHekas ncuxonornst. OBLmm o6bekToM UX HayyHOo-
r0 M3yYeHus SBNSIETCS NCUXMKA YenioBeka, MpUYeM ofHa 13 BETBEN MEOMLIMHCKON NCUXOSIOTUM - MaTonCcuXoso-
s, KaK 1 NCUXMaTpus, UCCreayeT B OCHOBHOM MCUXMYECKYHD NaTonorno. MMEeHHO Ha CTblke 9KCMEepTHOro
NPUNOXEHNs NeuxmaTpum, n ncuxonoru B Havane 70-x rogos Bo BHUW obuien u cynebHon neuxuatpum um.
B.MN. Cepbckoro Bo3HMKNA KoMMrekcHas cyaebHas Ncuxonoro-neuxuaTpudeckas akenepTtusay, - nucan WA.
KyapsBues, aBTop (hyHaameHTanbHoW paboTbl «CynebHas ncuxonoro-neuxmatpuyeckas akeneptusa (1988)
6, c. 6].

CoBpeMmeHHbIE UCCNEAoBaHNS B 0B1aCTW N3yYeHUS MCUXMYECKUX PACCTPOCTB ONMPaOTCS Ha MEXaMC-
UMNAWHAPHBIA Noaxod, OBbeauHsIoWMA NeuxnaTpuo 1 MeguumHekyto neuxonoruio. Ocoboe MecTo B 9TOM
KOMMIeKce 3HaHWN 3aHUMaET NaToncuXonorus, Kotopas NpeacTasnseT cobon Hanbonee MeToaUYECkU paspa-
BoTaHHbIN pa3fen MeaMLMHCKON NCUXONOMU. OTW HayYHble HanpaBleHWs, HAaXO4SACh Ha CTbIKE CMEXHbIX AUC-
LMMNIKH, UCCNEAYHOT eAuHbIA 0BBEKT NO3HAHUS, MPUMEHSS B3aUMOZOMNONHALLME METOANYECKUE NOAXOb!.

BaxHON xapakTepuCTUKOM LaHHbIX 06nacTen 3HaHUs NPOSIBMSETCA B TOM, YTO OHU ONEPUPYIOT CXO4-
HbIMU MOHATUMHBIMW KaTeropusiMu, 4TO MO3BONSET OCYLLECTBNATL KOMMMEKCHBIA aHanu3 MexaHU3MOB BO3-
HWKHOBEHMS 1 NPOSIBNIEHWS NCUXUYECKUX HApYLLEHUI. Takas KoHuenTyanbHas 6nn3ocTb CO34aeT OCHOBY ANS
NPOAYKTUBHOTO MPOGHECCUOHANBHOIO Auanora Mexay creuuanuctamm - ncuxmaTpam 1 MeQULMHCKAMU Ncu-
xonoramu. B pamkax 3Toro B3anMOZENCTBUS CTAHOBMTCS BO3MOXHOW B3aUMHas 3KCNepTn3a TEOPETUYECKUX
MOMOXEHW 1 NPAKTUYECKNX METOAMK, YTO CMOCOBCTBYET Pa3BUTUIO 06EUX HayYHbIX SUCLMMIINH.

MposeaneHune KCIM3 B OTHOLEHNN HECOBEPLLUEHHONETHUX PErnamMmeHTUPyeTCs CUCTEMO HOPMATUBHO-
NpaBOBbIX aKTOB, BKKOYAKLLEN kak 0bLLme nonoxeHus o cyaebHom aKkcnepTuse, Tak U cneuuasbHble HOpMb,
yuuTbIBaoLLE 0COOEHHOCTU HECOBEPLLIEHHONETHMX.

OcHogow ans nposeaeHns KCIIM3S cnyxaT nonoxexns YronosHo-npoueccyansHoro kogekca PO. Oco-
6oe BHMMaHWe yaenswT ctatbe 201 YIIK, koTopas onpefenseT KOMNNEKCHbIA XapakTep KCNepTH3bl, B KOTO-
PO NPUHUMAIOT Y4acTue CreynannucTbl pasnniHblx obnactei.

«B 3aKnoYeHnn aKCnepToB, y4acTBYIOLWMX B KOMMNEKCHON CyaebHOM aKkcnepTuse, yka3blBaeTes, kakue
WMEHHO 1CCreoBaHUs OHW NPOBENK, B KAKOM 0BbeMe, Kakue ¢hakTbl BbISBAM W K KaKUM BbIBOAAM MPULLIIX.
Kaxapli cneyuanuct, NpUHUMAaBLUMIA y4acTue B CO34aHUN KOMMNEKCHON CyaebHOM aKCnepTU3bl, NOANUCHIBAET
pasgen 3akniyeHus, oTpaxaloLWmii pesynbTaTbl ero COBCTBEHHbIX UCCefoBaHUi, U HECET NePCOHasbHYH
OTBETCTBEHHOCTb 3a UX TOYHOCTbY [2].

«Takxe, OCHOBHbIM HOPMATUBHBLIM aKTOM, PErynvypyHoLLMM Npou3BOACTBO cyaebHbIX akcnepTu3 B Poc-
cum, sensietca PeaepanbHolid 3akoH oT 31 mas 2001 r. Ne 73-03 "O rocynapctBeHHoM cyaebHO-aKcnepTHOM
peatensHocTv B Poccuickon ®epepaunn”. B ctatbe 13 gaHHOMO 3akoHa copepxarcs obwme TpeboBaHns K
NPOU3BOACTBY CyAeOHbIX 3KCMEepTM3, KOTOpble B MONMHOM Mepe pacnpoCTPaHSTCA M Ha NPOU3BOACTBO
KCMM3» [4].

Mpuka3 MuHucTepctea 3gpaBooxpaHerns PO ot 12 auBapa 2017 r. Ne 3H "O6 ytBepxaeHum Mopsaka
npoBefeHns CyaebHO-NCUXMATPUYECKON SKCMepTu3bl" AeTannsupyeT npouedypy NpOBELEHWS SKCMepTus,
BKIMOYas 0COHEHHOCTU OCBMAETENbCTBOBAHUS HECOBEPLUEHHONETHMX. «B YaCTHOCTMW, NYHKT 12 AaHHOro npu-
kasa npegycmatpuBaeT 06s3aTenbHOE yyacTue neaarora unu ncuxorora npu o6cnesoBaHU HECOBEPLLEH-
HOMETHero B Bo3pacTe Ao 16 nem [3].
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B Lenom MOXHO ckasaTb, YTO COBPEMEHHOE MPaBOBOE PerynupoBaHue CO3AaeT HeobXoauMbIe yCrno-
BMS ONS BCECTOPOHHEr0, MOMHOro M OOBLEKTUBHOMO 3KCMEPTHOTO MCCEA0BaHMS MCUXMYECKOrO COCTOSIHMS
HECOBEPLUEHHONETHUX Y4aCTHWUKOB YrofloBHOrO npouecca. OgHako npakTuka NpUMEHEHUs HOPMAaTUBHBIX ak-
TOB HYXXOAEeTCS B €XEAHEBHOM YCOBEPLUEHCTBOBAHUM C Y4ETOM HOBEMLUMX JOCTUXKEHWIA NCUXOSIOMMYEeCKon 1
NCUXMATPUYECKON HayKM.

[MpoueccyanbHoe MOMOXeHWe HECOBEPLLEHHOMNETHUX HanpsMYlo BbITEKAeT M3 WX 0coBOro mpaBoBOro
cratyca. Ctatbsd 54 CemenHoro kogekca PO 3akpennseT, YTo nonHas 4eecnocobHOCTb BO3HUKAET Yy rpaxaa-
HWHa N1LLb N0 AOCTUXEHWUW BOCEMHaaLaTUneTHero Bo3pacTa. OgHako 3akoHoAaTesb AenaeT BaxHOe WUCKMHo-
YeHue: B COOTBETCTBUM CO cTaTbel 87 YronoBHOro Kogekca, yronoBHas OTBETCTBEHHOCTb 3a OTAESbHbIEe Ka-
TEropum 0cobo THKKMX JESHWUN MOXET HACTynaTh yXxe C YeTblpHaaLaTh neT. AT0T BO3PaCTHOW nepuog cunta-
€TCS OQHWM M3 CaMbIX CIIOXHbIX B XKU3HW YenoBeka, BeAb NCUXMKA ELLe HE CPOPMUPOBaAHA, HO NPU 3TOM OH
yXe CTafikuBaeTCs C Cepbe3HbIMU NPaBOBLIMM MOCAEACTBUAMI CBOMX AENCTBUA. JTa KaTeropus nnL Haxo-
AMTCS B Nepuoae akTUBHOMO GMONOMMYECKOro, NCUXOOMMYECKOro U CoLManbHOro passuTus, 4to obycnasnu-
BaeT VX MOBbILLEHHYIO YA3BUMOCTb U HEOBX0AMMOCTb 0COBOro NOAX0AA NPY NPOBEAEHNUN SKCNEPTUS.

HecmoTps Ha 9Ty ys3BMMOCTb, 3aKOH MpedycMaTpuBaeT YronoBHYK OTBETCTBEHHOCTb C 14 neT 3a
ybuincTBa, TEPPOPU3M, U3HACKNOBAHUS U Apyrue Tsxkue npecTtynneHus. OgHako cybl YYUTbIBaKOT BO3pacT-
Hble 0COBEHHOCTY, NO3TOMY HakadaHue Ans HECOBEPLUEHHOMETHUX 0ObIYHO MSrYe.

«OcHoBHas LeHHocTb KCIMO 3akntoyaeTcsl B COBMECTHOW paboTe NeMxuaTpoB M MCKUXOMOroB, Bedb
9TO NO3BONSET BCECTOPOHHE OLEHUTH HE TOMBKO HAanNW4Me WK OTCYTCTBUE MCUXMYECKUX PACCTPOMCTB, HO U
YPOBEHb MCUXOMOMMYECKOr0 pa3BUTUS NOAPOCTKA, €ro CNOCOBHOCTb MOHMMATL 3HAYEHUE CBOMX LEACTBUIA W
pyKOBOAUTb UMMy [5, C. 78].

HayanbHbIM 3Tan BKIOYAET NOATOTOBKY M Ha3HayeHue akcneptusbl. Cyg Wnn CneacTBEHHbIE OpraHbl
BbIHOCAT NOCTaHOBMEHWE, rae (POPMYIMPYIOT KOHKPETHbIE BONPOCHI K KCMEpTaM, KacaroLLMecs NCUXMYECKoro
COCTOSIHMSA NOAPOCTKA ATK BOMPOCHI 0ObIYHO NOMOTaKT NOHSATL CMOCOBEH N HECOBEPLUEHHONETHIA BOOOLLE
0CO3HaBaTb 3HAYEHME CBOUX AEUCTBUN U PYKOBOAWUTL MMM B MOMEHT NpaBoHapyLueHus. 1 3gecb BaxHO 0TMe-
TUTb, YTO MPW HA3HAYEHWUM IKCNEPTM3bI B 06513aTENBHOM NOPSAKE YUMTLIBAETCSA BO3pacT 0b6cneayemoro.

Ha cnepytowiem atane npoxoauT HenocpeacTBeHHoe obcrefoBaHue, KOTOpoe MPOBOAUTCS KOMUCCUEN
9KCMEPTOB. JKCMEPTLI UCMOMB3YKOT PasnuyHble MeTOAbl. JTO MOXKET BbITb KNMHUYECKas Gecepa, ncuxonornye-
CKVe TECTbI, @ NpU HEOBX0AMMOCTW 1 MeauLMHCKMe obcneaosaHus. Bee npoueaypbl NPOBOASATCS C Y4ETOM 3MO-
LiMOHasbHOM €iaboCcTh NOAPOCTKOB, YTOBLI MUHUMU3MPOBATL BO3MOXHbIN CTPECC KOTOPbINA OHI MOTYT MOMYYMT.

Ha 3akniounTenbHOM aTane npoBOAAT aHanu3 NosyYeHHbIX AaHHbIX W COCTaBNSIETCS 3aKIMIOYEHNe JKC-
nepta. B HEM 3KCMePThI AAlOT Pa3BEPHYTbIE OTBETHI HA NOCTaBNEHHbIE BOMPOCHI, OLEHMBas 0bLiee ncuxuye-
CKO€ COCTOSIHWNE HECOBEPLUEHHONETHETO C Y4YETOM HOPMbI Pa3BUTUS ANs 4aHHOMO BO3pacTa.

OpHako nposegeHune KCIM3 B OTHOLIEHMM HECOBEPLUEHHONETHWUX CBSA3AHO C ONPEAENEHHbIMM COX-
HOCTSIMK:

Bo-nepBbix, BO3HUKAET MeToanyeckas npobnema — MHorme oBbluHble METOAbI AKCMEPTHON OLIEHKN HE
YUMTbIBaAOT 0COBEHHOCTH NOAPOCTKOBOO Bo3pacTa v TpebyoT AONOMHUTENBHBIX U3MEHEHN.

Bo-BTOpbIX, 13-3a 3MOLMOHAMNBHOM HE3PENOCTM NOAPOCTKOB pesynbTaThl UCCNeA0BaHMS MOTYT BbITb He
A0CTATOMHO BEPHbIMU. HECOBEPLUEHHONETHUE YaCTO UCMbITLIBAKOT CTPECC B HEMPUBLIYHON 0OCTAHOBKE , OCO-
BEeHHO ecnn JencTBUS NPOXOASAT B 9KCMEPTHOM KabWHETE, YTO NPUBOAMUT K M3MEHEHMIO UX 0ObIYHOrO noseae-
HWS 1 3aTPYAHAET 0OBEKTUBHO OLIEHUTb BCE NOMYYEHHbIE AaHHbIE..

HecmoTps Ha aTn cnoxHocTH, 3HayeHne KCIM3 ans npaBocyamst UMEEHT 04YeHb GOoMnblIOe 3HAYEHME.
OKCNepTHOE 3aKIKYeHNe NOMOraeT:

1. Onpegenutb CTENEHb 0CO3HAHUS NOAPOCTKOM CBOWX AENCTBUN ;

2. BbiSBATL BO3MOXHbIE NMCUXUYECKIE HAPYLLIEHNS, BIISIOLLME HA NOBEAEHNE;

3. YuecTb ncuxonornyeckne ocobeHHOCTH BO3pacTa Npu HasHaYEHUM HaKa3aHus;

4. lopobpatb MHAMBKAYanNbHbIE MEPBI BOCMMTATENBHOIO BO3AENCTBUS .

/', koHeuYHo xe, BaxHa npodunaktyeckas ponb KCIM3. CBOEBPEMEHHOE BbISBNEHNE NCUXNYECKNX
OTKIMOHEHMI NO3BOMSET HE TOMbKO MHAMBMAYANM3MPOBaTh Haka3aH1e, HO 1 OpraHn3oBaTb He0bXxoanMyto Ncu-
X0J10ro-negarornyeckyto NOMOLLb HECOBEPLLIEHHONETHEMY.
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lMpoBeaeHHbIN aHanu3 no3sonsieT KoHctatupoBaTth, YTo KCIM3 npeacrtasnsietr coboit KpUTUyecku
BaXHbIN MeXaHu3m obecrneyeHns MHAMBWMAYaNU3MPOBAHHOMO M CNPaBEANMBOTO MPaBOCYANSt B OTHOLIEHWM
HECOBEPLUEHHONETHUX. YYEeT NCMXO(U3MOMNOrMYeckon CneLnucuky LaHHOW KaTeropuu nuu, perrameHTupo-
BaHHbIV JENCTBYILMM 3aKOHO4ATENbCTBOM U peanuayeMbin B npouegype KCIIM3, aenseTcs HeobxoaumbiM
YCNoBMEM BbIHECEHUSI 0BOCHOBAHHOTO CyAeBHOr0 peLlleHns. YronoBHash OTBETCTBEHHOCTb AN HUX Cylue-
CTBYET, HO NOAXof AOMKeH ObITb MHAMBUAYANbHBIM, C Y4ETOM BCEX NCUXOSOTMYECKUX W COLManbHbIX (akTo-
poB. IMeHHO No3TOMy NOA0GHbLIN BUA 3KCNEPTU3bI CTAHOBUTCS HEe NPOCTO (DOPMArbHOCTBIO, @ 04EHb BaXHbBIM
WHCTPYMEHTOM B MPUHSATUM OPULNYECKIX PELIEHNN.
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COCTOARWE ONbAHEHWA MPU YNPABNEHWN
TPAHCTOPTHbIM CPEACTBOM KAK MPU3HAK
KOCBEHHOI'0 YMbICJIA

MWPACOB POJ1UOH PAMA3AHOBIY

acnupaHT
®r60Y BO YensbuHckuin rocydapCTBEHHbI YHUBEPCUTET

Hay4Hbil pykoeodumens: MoH4apoe [eHuc KOpbesuy
0.10.H., npogheccop
OIrb0Y BO «YenabuHckul 20cydapcmeeHHbIl yHUsepcumemy

AHHOTaUmA: B JaHHOW CTaTbe paccMaTpyBaeTCs BOMPOC (YOPMbl BUHbI B MPECTYNIEHUSX, COBEPLLIAEMbIX B
COCTOSIHUM OMbSIHEHUSI MPW YNPaBMNEHU! TPAHCNOPTHLIMA CpeacTBaMn. AHanuaupyeTcs onpefeneHne «co-
CTOSIHUS OMbSHEHUS» U €r0 BIUSIHWE Ha CyObEKTUBHYIO CTOPOHY NPECTynreHns. ABTOPOM M3yyaeTcs BONpoc
HeraTuBHbIX NOCNEACTBUN COCTOSHUS OMbSHEHWS B LIENOM W Npu ynpasneHun asTomobunem. Mccnegyotcs
MHEHMS Y4eHbIX MO BOMPOCY KOCBEHHOIO yMbICIA NpK YNpaBneHn TPaHCMOPTHLIM CPEACTBOM 1 MPUBOAMUTCS
cynebHas npakTtuka. [peanaraeTcs aBTopckas no3vums No AaHHOMY BONpOCy. A Takke npeanaraeTcs BHECTH
LOMNOSTHEHWE K YrOIOBHOMY 3aKOHOAATENbLCTBY.

KnioyeBble cnoBa: COCTOSIHWE OMbSHEHWS, YNPaBIEHNE TPAHCMOPTHLIM CPeACTBOM, (POPMbl BUHbI, KOCBEH-
HbIA YMbICEN, KBANMMULMPYHOLLMA NPUSHAK.

INTOXICATION WHILE DRIVING AS A SIGN OF INDIRECT INTENT
Mirasov Rodion Ramazanovich
Scientific adviser: Goncharov Denis Yuryevich

Abstract: This article examines the issue of the form of guilt in crimes committed while intoxicated while driv-
ing vehicles. The definition of «intoxication» and its effect on the subjective side of the crime are analyzed. The
author studies the issue of the negative effects of intoxication in general and when driving a car. The article
examines the opinions of scientists on the issue of indirect intent when driving a vehicle. The author's position
on this issue is proposed. It is also proposed to make an addition to the criminal legislation.

Keywords: intoxication, driving, forms of guilt, indirect intent, qualifying sign.

Mpy paccMOTPEHUM KBANUULMPYIOLLErO NpU3HaKa «COCTOSIHUE OMbSHEHNS HEOOXOAUMO Y4UTbIBATb,
4TO OHO HOCUT CMOPHBIN XapakTep. A Gonee CNOPHLIM SBISETCS BOMPOC COCTOSHMS ONbSHEHMS NpU yrpaBrie-
HUM TPAHCMOPTHLIM CPEACTBOM. 3aKOHOAATENBHO COCTOSIHUE OMbSHEHWS HE BXOAWT B NEPEYEHb OTAMYAIOLLNX
0bCcTOATENLCTB, 3aKpenneHHbIX B Y. 1 ¢T. 63 YronosHoro koaekca Poccuiickon ®enepaunn (oanee — YK PO).
MMockonbKy B COCTOSIHUM OMbSIHEHWS! B CO3HAHUM YenoBeKa NPOUCXOASAT HEraTUBHbIE MOCNEACTBUS (Hanpumep,
3aMeqneHre Temna MbILUIEHMS, BANas peakums 3padykoB Ha CBET W BO3DOyaMMOCTb)!. 3akoHoaaTenb, YunTbI-

1 O nopsiake NpoBeAEHUS MEAULIMHCKOTO OCBUAETENbCTBOBAHMNS HA COCTOSIHUE OMbSIHEHUS! (ANKOrONbHOMO, HAPKOTUYECKOTO UMM MHOMO TOKCUYECKOrO): Npuka3 Muk-
sgpaBa Poccun ot 18.12.2015 Ne 933H (pepakums ot 25.03.2019) // URL: https://www.consultant.ru/document/cons_doc_LAW_195274/ (pata obpalleHus
18.02.2025).
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Bas 3TM nocneacTsus 3akpenun B Y. 1.1. ct. 63 YK P®, uto cyaps unm cyd npu HasHa4yeHun HakasaHus, B 3a-
BMUCUMOCTW OT 0BCTOATENLCTB COBEPLUEHUSI NPECTYNINEHUST MOXET MPU3HATbL OTAYaLLMM 06CTOATENLCTBOM
COBEpLLUEHME NPECTYNINEHUS] B COCTOSHUN ONbsSHEHUSZ, Takum 0Opa3oM, 3aKpenuB OMbsiHEHWE Kak OTpuLia-
TenbHOoe 06CTOATENLCTRO.

CocTosiHME OMbSHEHMS — 3TO COCTOSIHWE YenoBeka, BbI3BaHHOE YNOTPeBbreHneM ankoronsi, HapkoTuie-
CKWX CPEACTB, MCUXOTPOMHbIX BELLECTB WMK UX aHanoroB, HOBbLIX MOTEHUMANbHO OMAaCHbIX MCUXOAKTMBHBIX
BeLecTB MBO Apyrix o4ypMaHWBaKOLWMX BELLECTB. MIMEHHO 9TO onpefeneHue 3akpennseTcs B CT. 23 U u.
1.1.¢c1. 63 YK PO.

MpaBoBeabl AaBanu B LesioM cxoxue onpeaenexust. Hanpumep, ®.P. CyHayposa un W.A. TapxaHoBa:
«log onbsHEHWEM NMOHUMAETCS U3MEHEHME (PU3NONOMMYECKOro COCTOSHUS OpraHWM3Ma, Bbl3BaHHOE BO3aeE -
CTBMEM anKorosibHbIX, HAPKOTUYECKMX UK OAYPMaHMBALOLLMX BELLECTB, COMPOBOXAAKOLEECH HeaaeKkBaTHbIM
BOCNpusiTMEM W noBeaeHvem Yenosekay [1, ¢. 291]. CocTosiHME ONbSHEHWsI NOTMYHO HACTynaeT oT ynoTpeb-
NEHNs PasfMyHbIX BELLECTB, KOTOPbIE HEraTUBHO BMKSIOT HA OpraHM3M Yenoseka. Kpome Toro, 60MbWnHCTBO
BbICKa3bIBaNMChb O HEraTMBHOM OPUONYECKON OLIEHKE.

B meauumHe nog onbsiHEHWEM MOHUMAIOT COBOKYMHOCTb MCUXWUYECKUX, BErETATUBHBIX U HEBPOMOrMYe-
CKMX PacCTPOWCTB, KOTOPbIE BO3HWKAET KaK CreACTBME NPUMEHEHUs MCUX0aKTVBHbIX BellecTs. B uenom no-
HATWUS HECUIBHO OTNINYAOTCA, HO B MeAULMHE Ha3bIBAKOT MMEHHO PaCcCTPOMCTBOM, a BOT MpUYMHA — ynoTped-
neHve pasnnuHbIx BewecTs. Mpn ynoTpebneHnn aTux BeLlecTB NnLO BBOAMT cebsi B onacHoe cocTosiHue. B
TaKkOM COCTOSHUM COBEPLUNTbL NPECTYNIEHNe CTAaHOBUTCS «NEryey, Tak Kak MPOUCXOAUT 3aMeaneHne mbllure-
HWSi, HeadeKBaTHOCTb NOBEAEHNS, Nerkas Bo30yaMMoCTb (KOHGIIMKTHOCTb) 1 Apyriie NOCNeacTBUS.

Bu.2,4 16 cT. 264 YK PO (HapylieHue npaBun SOPOXHOMO ABWKEHUS W AKCMyaTaLumn TPaHCNOPTHBIX
CPeacTB) 3aKOHOAATENb 3aKPENUIT «COCTOSIHWE OMbSHEHUA» KaK KBanMULMPOBaHHbIA NpusHak. B atoi Hop-
Me YKa3blBaETCS HapyLLEHWe NNLOM, YNpaBnsiowmM aBToMobunem, Tpameaem nnubo ApyruM MexaHU4eckum
TPAHCMOPTHLIM CPELCTBOM, NPaBUN AOPOXHOIO ABWXKEHUS UMK JKcnnyaTauun TpaHenopTHelx cpeacts. O6-
LLLEM3BECTHO, YTO «arKorosnb CHUXaeT BO3MOXHOCTb TBOPYECKOrO MOAX0M4a K 3KCTPEMarnbHON CUTYaLMK, akTu-
BM3NPYET Y YerioBeka NpuBbIYHble, WabnoHHble METOAbI pearnpoBaHus... [03TOMy CoveTaHWe 3TUX ABYX
(haKTOPOB — OMbSHEHWS U TPEBOXHOCTU — MaKCUMasbHO COCOBCTBYET MOBLILIEHNO aBaPUMHOCTY CPeau Ta-
KOro pofa nuu B YCIOBUAX JOPOXHOIO ABWKEHUSY [2, C. 49] IMEHHO NO3TOMY OH M 3aKpenneH OTAENbHO.

BaxHO OTMETUTb, YTO Y KaXOOWN CTENEHMN arnkoronbHOro0 ONbSIHEHWS €CTb CBOW XapaKTepHbIE NPU3HAKM.
[MOCKONMbKY KOMMYECTBO ynoTPeOrEeHHOro YenoBeKOM ankoronsi YenoBeKOM BMUSIET HA ero MoBedeHust no-
pasHomy. [py nerkon cTeneHn ankoronbHOMO OMbSIHEHMS Y YenoBeka HabnAaTCa NPUNOAHATOE HacTpoe-
HWe, BO3OYXOEHHOE COCTOSIHWE, CHUXXEHWNE CaMOKPUTUKIA U HEBHUMATENBHOCTL. [pn cpeaHen cTeneHu anko-
FONIbHOMO OMbSIHEHWSI CUTYaLMsi CTAHOBUTCS XyXXe Y YerioBeka HabnioaalTcs 3amenneHne MbICIUTENbHbIX
NPOLLeCCoB, Ae30pHEHTALYS, NEPEXOL HACTPOEHMUS OT PAJOCTHOTO B arpeCcCMBHOE COCTOSIHWE, PE3KME BCbi L~
KW rHEeBa, LWATKOCTb MOXOAKW W 3amearneHne peakuuu. MNpu Tsxenoit cTeneHn ankoronbHOro OMbSIHEHMS Y Ye-
rnoeeka HabnogaTcs naccuBHOE MOMOXEHME Tena (NexwuT), OTCYTCTBME peakunn Ha pasapaxuTenn u Bs-
NocTb peakuum Ha cBeT [3, ¢. 199].

MHorue yyeHble-npaBoBEeabl BbICKa3bIBAOT MHEHWE, YTO NPU YNpPaBRneHUM TPAHCMOPTHLIM CPEACTBOM B
COCTOSIHWW OMNbSHEHUSI ABNSIETCS KOCBEHHLIM yMbICnioM. Hanpumep, noduumus FHO.A. Monosoit: «TonkoBaHue
«HAXOXOEHNE B COCTOSIHUM OMbSIHEHMS» 3@ YNpaBIiEHMEM aBTOTPAHCMOPTHOTO CpeAcTBa npegnonaraeT
YMbILLNIEHHYIO (POPMY BMHbI. BUHOBHOE NMWLO OCO3HAET OMACHOCTb YNPaBMEHWS aBTOTPAHCMOPTHLIM CPea-
CTBOM B COCTOSIHAM HapKOTWYECKOrO, ankorosibHOMo UM ApYroro Bida OnbsiHEHUS!, YETKO MOHMMas NpOTMBO-
NpaBHbI XapaKTep CBOEro MOBEAEHUS, U HAMEPEHHO MPOLOIKAET YNPaBAATb UCTOYHUKOM MOBbILLEHHOM
OMacHOCTW B TAKOM OMacHOM COCTOSIHWM ANS Xu3HW ntoaen» [4, c. 143].

Cxoxero MHeHust npuaepxusaetca B.B. Hadwmkos: «Jlvuo, ynpaenstowiee TpaHCMOPTHbIM CPEACTBOM,
enet co ckopocTbro 100 1 Gonee kM/M No ropody MnM Bble3xast Ha BCTPEYHYHO MOMIOCY ABWMKEHWS, BUAS, YTO NO
HEln eayT TPaHCMOPTHbIE CPeACTBa BO BCTPEYHOM HANPaBMEHUN, HE MOXET HE CO3HABATb, YTO Y HETO HET HUKaKMX
LLIAHCOB MrHOBEHHO OCTaHOBMTb TPAHCMOPTHOE CPEACTBO, MOCKOMbKY 3TO HEBO3MOXHO TEXHUYECKWY [5, C. 27].

2 YronosHblit kogekc Poceuiickoin ®egepauum o1 13.06.1996 roga Ne 63-03 (pegakums ot 12.06.2024 ropa) // CobpaHue 3akoHopaTenbcTea Poccuiickon ®epepa-
umm. 1996. Ne 25. Cr. 63.
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Ha Haww B3rnsg gaHHas nosvums He BepHa. MogobHbIe paccyxaeHnst OCHOBaHbI Ha TOM, YTO «COCTOS-
HWE OMbSHEHNA» ABNSETCS KBANMMULMPYOLLUM NPU3HAKOM NPECTYNNEHUS NPX HApYLLEHUX NPpaBUn AOPOXHO-
ro ABWXEHWS 1 KcnnyaTauun TpaHCnopTHbIX cpeacTB. OgHAKO CTOWUT YYUTbIBATL, YTO MPECTYMNHOE NErkomblc-
nue Bcerga 03HavaeT «abCTpakTHYK» BO3MOXHOCTb HACTYNneHWst OOLLECTBEHHO OMacHbIX MOCNeACTBUA B
OTNNYME OT KOCBEHHOrO yMbIcna. A BOT MpU KOCBEHHOM YMbICNe NMLO NPeaBUaUT He «abCTpakTHYK» BO3-
MOXHOCTb HacTynneHus CMepTH, a peasbHyto. JIMLo, KOTOpoe caamuTcs B COCTOSHUM afnKOronbHOMO OMbSIHEHMS
3a pynem aBTOMOOMNS HE MOXET OAHO3HAYHO NPeaBUAETb HACTYMIIEHMS CMEPTU APYroro Yenoseka. M pacyet
WOeT Ha NpeJoTBpaLLEeHMe NOCMEACTBMI C NMOMOLLbIO CBOMX MPOGECCMOHANbHBIX HABLIKOB BOAWUTENSMM, KO-
TOpblE NMLO nepeoLeHnBaeT. [03TOMy HEBEPHO FOBOPUTL O TOM, COCTOSIHUE OMbsIHEHUS 0BA3aTENBHO ABNS-
€TCS NPU3HAKOM KOCBEHHOTO YMbICNa.

WHaa cutyaums Gyget, ecnu BoauTENb B COCTOSIHUM OMbSIHEHWSI M3HAYanbHO Cadsicb 3a pynb Obin
HaLeneH Ha CTOSKHOBEHWe C KEM-TO WK YeM-TO (Hanpumep, CO CTONOOM, NeLexoaoM, ApyrM aBToMobu-
nem), Torga OH npeasuaen NpuYnHeHe Bpeda 300poBbi0 NOCTPagaBLLEMy.

Bot npumep 13 cygebHoM npakTuky no anennsuMoHHoMy onpegenexunto BepxosHoro cyga PO ycTa-
HOBNEHO, 4TO 0KoMo 15 yacos 00 MuHyT M. n I". exanu Ha MoToLUMKNE nog ynpasneHnem M. B paitoHe 6asbl, 1
npoexanu B HenocpeacTBEHHOM Brim3ocTn oT nanatku K., oTabixaBLiero Ha Tepputopiui 6asbl BMeCTe CO CBO-
MMKU POACTBEHHUKAMM U Apy3baMU. [paxadaHuH K., Haxo4sicb B COCTOSHWM ankorofbHOTO ONbsiHEHWs U ny6-
NINYHO BbipaXas CBOe HedoBOMNbCTBO Aenctauamu M. v ., nonbiTancs nx gorHatb, Tpebys npu 3TOM 0CTaHo-
BuTbCs. OgHako M. u I., ncnyraswmce K., pewmnu nokuHyTb 6a3y 1 noexanu B CTOPOHY Bble3da C ee Teppu-
Topun. MpaxgaHuH K., yeuaes, 4to M. 1 I, NbITalOTCS CKPLITLCA OT HEro, Cen 3a pynb aBTOMOOUNS, U Havan
WX npecneaoBaHue. Korga oH gorHan MOTOLMKI OH YMbILUMEHHO, COBEPLUMI Hae3 aBTOMOOUNEM Ha 3a4HIOK
4acTb yKa3aHHOro MoTouukna. B pesynbTtate genctauit K. MOTOLMKI ONPOKMHYIICS, U HAXOAMBLUMECS HA HEM
M. n I'. ynanu Ha 3emnto. [locne 4Yero NOBTOPHO Bpe3ancs B MOTOLMKN U M., KOTOpbIN Haxoauncs psiooM.
Ceoumu gencteuamm K. noctpagasiiemy M. Bbin NPUYMHEH TSXKWIA BPed 3A0POBbLIO, MOBMNEKLIMI €r0 CMEPTb
Ha MecTe npoucluecTeus. [oTepnesemy . NPUYMHEH Bpea 3[0POBbI0 cpeaHen TskecTns. Cya kanuduum-
poan aencteus K. no 4. 1 ct. 105 n 4. 1 c1. 112 YK P®. B paHHom cnyyae K. oco3HaBan 0bLecTBEHHYO
0NacCHOCTb CBOWX AENCTBUIA, NPeABMAEN HacTynneHne obLLEeCTBEHHO ONacHble NOCNEeACTBNS CBOWX AENCTBUNM,
HO He Xenan HacTynneHus aTux nocneacTsuit. OgHaKo CO3HaTeNbHO AOMyCKan HacTynneHne 0bLLecTBEHHO
OnacHbIX NocneacTsuii NGO 6e3pasnnMyHoO K HUM OTHOCUNCS. TO €CTb COBEPLUAN NPECTYNNEHUS C KOCBEHHbIM
ymbIcriom. Kpome Toro, CTOUT OTMETUTb, YTO NOBOAA B JaHHOM Clyyae He Obifo, a 3TOT (hakT yKa3biBaeT Ha
XynuraHckue nobyxaeHus.

B uenom cutyauus, ecnu BoamTeNb B COCTOSHWW ankorofbHOTO OMbSHEHWS, TO €CTb HE COBCEM afek-
BaTHbIW, CAaNTCA 3a pyNb, NPOSBNAA NPK 3TOM, THEB, 3MOCTb U ApYrMe npusHaku ByncTea, No OTHOLIEHMIO K
KOMY-TO WUIM Yemy-TOo, TO OnpeaensTb AesHWe paccMaTpuBaTb CnedyeT Kak MpecTynneHust COBEpLUEHHOE C
KOCBEHHbIM YMbICIIOM. Bo-nepBbix, NOTOMY YTO NNLIO CaaMTCS 3a PyNb B COCTOSIHUM OMbSIHEHUS], KOTOPOe Npu-
BOAST K CHVDKEHUIO peakuun. Bo-BTOpbIX, arpeccusi roBOPUT O TOM, YTO NMLO KenaeT BbINNeCcHyTb HeraTue-
Hble MO U CTONMKHYTCH C KeM-HMOyab unn Yem-Hubyap. B-TpeTbux, aBTOMOOMNb ABNSETCS UCTOYHWMKOM
MOBBbILLIEHHOW OMaCHOCTK, CaAAaCh 3a PyNb, KOTOPOTO B COCTOSIHAW amnkorosibHOrO OMbSIHEHWS U HEe COBCEM
afeKBaTHOM CaMO4yBCTBMM, NMULIO JOMKHO OCO3HABATb W NPeaBWaeTb OOLIECTBEHHO OMAaCHbIE MOCNEeACTBMS
CBOMX AencTBuil. B-4yeTBepTbIX, B AaHHOM Criyyae BecroyBeHHas arpeccust ykasbiBaeT Ha XymnuraHckue no-
ByxaeHus.

[pyrumu cnoBamm, «COCTOSIHIE anKorobHOTO ONbSHEHMS arpeCCMBHOE MOBEAEHWe A0 Havana ynpas-
INEHNS TPAHCNOPTHBIM CPEACTBOMY SIBMSAETCS KBANMMULMPYHOLWMM NPU3HAKOM KOCBEHHOTO YMbICMa, MOBEK-
Luero cmepTb noTepnesLuero. [1oatomy, No Halwemy MHEHW, CneayeT BHECTU LOMONHEHWS B AENCTBYIOLLEE
3aKOHOAATENLCTBO, a8 UMEHHO npumevaHue B cT. 105 YK PO:

«Ecnu nuuo, Haxoasack B COCTOSHUM anKOrombHOMO OMbSHEHWS, CAAUTCA 3a YNpaBneHWe TpaHcnopT-
HbIM CPEACTBOM, NPOSIBNSASA NPK 3TOM THEB, 3MOCTb ¥ APYrvie NpU3HaKyW arpeccuit, Mo OTHOLLEHUIO K KOMY-TO
UK YEMyY-TO, TO ONPEAENaTb AaHHOE AESHUE CNeayeT C KOCBEHHBIM YMbICTIOM W KBANUULMPOBATh NO MyHK-

3 AnennsuuoHHoe onpeaeneHue BepxosHoro cyaa Poccuiickoin ®eaepauum ot 11 anpens 2019 roga no geny Ne 2-31/18 // https://sudact.ru/vsrf/doc/S13hdya1B6bK/
(nara obpatyeHus 20.08.2025)
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Ty #) Yactn 2 ctatbi 105 HacTosiwero Koaekca. A Bped, UCXOAS M3 TSXKECTU NOCNeACTBUM U AONONHUTENb-
HbIM NMpWU3HaKam NPecTynnexus, — no NyHKTy A) yactu 2 ctatbu 111 unu nyHkTy A) Yactv 2 ctatbn 112 HacTo-
awero Kogekcay.
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YIIK 343.132

TAKTUHECKME OCOBEHHOCTH NPOM3BO/ICTBA
BEPBAJIbHbIX C/IE[ICTBEHHBIX IENCTBUN

PABYEHOK 0J1bI' A HUKOJIAEBHA

MarucTpaHT
®Ir60Y BO «KpacHospckuid rocyAapCTBEHHbIN arpapHbI YHUBEPCUTET»

HayuHb1ii pykosodumens: Kypbamoea CeemnaHa MuxalinogHa
0.10.H., doueHm, npogheccop
@Ir60Y BO «KpacHosipckuli 20cydapcmeeHHb I azpapHbIl yHusepcumemy

AHHoTauus: B paboTe pacKpbIBaeTCs COAepkaHue TakTU4eckux ocobeHHOCTe! Npu NPou3BoAcTBe Bepbarb-
HbIX CNIeACTBEHHbIX Je/CTBIN (0c060e BHUMAHMe YAeneHO TakTUKM NPOBELEHNs AOMPOCa W O4YHOI CTABKM Ha
cTaguM NMpeABapuTENbHOMO paccriefloBaHis). B cTaTbe pacCMOTPEHbl HEKOTOpble aKTyarbHble Npobrembl
NPoU3BOACTBa BepOanbHbIX CrEACTBEHHbIX AENCTBUI B YTONOBHOM CYAONPOU3BOACTBE Poccum 1 npeanoxe-
Hbl MYTW WX pelleHnsl. AHanuanpys AeiCTBYIOLLEee 3aKOHOAATENbCTBO U NPABOBYH AOKTPUHY MO TEME WUCCre-
[10BaHWS, aBTOP CTaTbi MPUXOMANT K BbIBOAY O TOM, YTO B 0GLUEN CTPYKTYpe paccriefoBaHins MPecTynneHuit
BepGanbHble CNefCTBEHHble AENCTBUS SBNAKTCH [OCTATOMHO CIOXHBIM NPOLECCOM, KOTOpbI TpebyeT ot
CreaoBaTens He TOMbKO CrieumanbHbIX 3HaHWUM, HO 1 CTPOroro COBNIAEHMS YroNOBHO-NPOLIECCYasbHbIX HOPM.
KnioueBble cnoBa: yronoeHoe CyaoMpOM3BOACTBO, BepbarbHble CreACTBEHHbIE AECTBMS, JOMPOC, O4YHas
CTaBKa, CNeaoBaTeb, NokasaHisl, (ukcaLys AoKa3aTenbCTe, NPOTOKONMPOBaHIIE, YrONIOBHOE paccneaoBaHme.

TACTICAL FEATURES OF VERBAL INVESTIGATIVE ACTIONS
Ryabchenok Olga Nikolaevna
Scientific adviser: Kurbatova Svetlana Mikhailovna

Abstract: the work reveals the content of tactical features in the production of verbal investigative actions
(special attention is paid to the tactics of interrogation and confrontation at the stage of preliminary investiga-
tion). The article examines some current problems of the production of verbal investigative actions in criminal
proceedings in Russia and suggests ways to solve them. Analyzing the current legislation and legal doctrine
on the topic of the study, the author of the article comes to the conclusion that in the general structure of the
investigation of crimes, verbal investigative actions are a rather complex process that requires from the inves-
tigator not only special knowledge, but also strict compliance with criminal procedural rules.

Keyswords: criminal proceedings, verbal investigative actions, interrogation, confrontation, investigator, tes-
timony, recording of evidence, protocol, criminal investigation.

BaxHyto ponb B packpbITUM MPECTYNNeHuiA UrpaeT npou3BOLACTBO BepbarbHbIX CreACTBEHHbIX Aeit-
CTBWI, MOCKOMNbKY C WX MOMOLLbIO JOMMKHOCTHBIM NULAM YOAeTcs He TONMbKO NOMyYUTb LieHHbIE CBEAEHMNs OT
Y4aCTHMKOB YrOIOBHOMO MPOLIECCa, HO M NONMHOCTLH) BOCCTAHOBUTL KAapTUHY Mpou3oLLeaLero. BmecTe ¢ Tem
MONOXUTENbHbI pe3ynbTaT paccrnefoBaHs YroNoBHOMO Aefia BO MHOTOM 3aBUCUT OT TOrO, HACKOMbKO TOYHO
cnefosatenem Obinu cobnogeHbl BCe 3akpenneHHble B 3aKOHe TaKTU4eCKue npaBuna Npou3BOACTBA TakuX
[EeACTBUIA, Beflb UTHOPMPYS Te UMK UHble 0COBEHHOCTM NpoBeLeHMs BepbanbHbIX MeponpusaTii cneaoBaTesb
MOXeT He AOCTMYb LIenK Mo NonyYeHNI0 OCHOBHOMO MaccvBa [Joka3aTenbCTBEHHOM 6asbl.
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[ins noaTBEpXAEeHNS aKTyanbHOCTU TEMbI U NOAKPENNEHUS CBOEIM Hay4YHON NO3uLmumn 0bpaTumes K uc-
CNeaoBaHNAaM ApYrux OTEYECTBEHHbIX aBTOPOB. Tak, B CBOMX Hay4HbIX paboTax, MOCBALYEHHBIX TaKTUYECKAM
acrnekTam Npou3BOACTBa CNEACTBEHHbIX AencTaun, M.A. XXypaBkoB 0TMEYaET, YTO YroNOBHO-MPOLECCYanbHOe
3aKOHOAATENbCTBO He 6e3 MpWYMHbI OMepupyeT TakuM MOHATUEM Kak «BepbanbHble CreAcTBEHHble hew-
CTBUS», NOCKOSbKY MMEHHO OHM BbICTYMAOT B Ka4eCTBE OCHOBHOTO CpeACTBa CoBMpaHns 1 NpoOBEPKM AOKa3a-
TENbCTBEHHON MH(OPMALMM U UMEKT BaXHOE 3HAYEeHWEe ANS YCMELWHOro paccrnefoBaHWs TOMO WM MHOMO
yronosHoro aena [3, ¢. 30; 4, ¢. 807).

Cxoxeit nosvummn npuaepxvsaetcs u E.FO. leHncapeTckas. M3yums CyLHOCTb M TaKTUKY CeACTBEHHbIX
AENCTBUIA KaHAMAAT IOPUANYECKMX HayK MOAYEPKUBAET, YTO UMEHHO CrEeACTBEHHbIE AENCTBUS BepbanbHOro
XapakTepa BbICTYNalT «HaAeXHbIM» CPeACTBOM NPOLECCYanbHON peanusauu NpueMoB U METOAOB, Hanpas-
INEHHbIX Ha apdekTUBHOE CobupaHue 1 uccnenoBaHue aokasatenbCTBeHHON Basbl. B cBoen auccepraymoH-
HOM paboTe aBTOP TaKke OTMETWNA, YTO Y4YeHble-NpoLeccyanucTbl 060CHOBAHHO CuuTatoT BepbanbHble
CNefCTBEHHble MepomnpusaTUs LeHTPamnbHbIM 3BEHOM B CUCTEME TaKTUYECKWX CPEACTB NpeaBapUTENbHOro
paccneaoBaHus, MOCKOMbKY C MX MOMOLLbIO B MaTepuanax yrofloBHOrO Aena crnefoBaTenb MOXET 3aKpenuThb
kak obLue (ycTaHoBneHue dhakta NpecTynneHns), Tak 1 YacTHble pe3ynbTaThl paccrnefoBaHns NpecTynneHus
(ycTaHOBNEHWe MOTUBOB, NMUYHOCTU NOTEPNEBLUErO U T.4.) [2, C. 4].

CnepyeT nogaepxartb BbiCka3aHHble MO3MLMM YYeHbIX, TaK Kak BepbanbHble CreaCcTBeHHble AeiCTBIS
(Takue Kak 4OMPOC M OYHas CTaBKa, NP KOTOPbIX MHGOPMaLMs O NPECTYnneH 1 ero 06CToATeNbCTBAX CO-
BupaeTcst AOMKHOCTHBLIM MMLOM MyTEM YCTHOrO OOLLUEHNS) SBMAKTCA KMOYEBLIMM 3rIEMEHTaMK B npoLecce
paccnenoBaHns yronoBHbIX Aen. C NOMOLLbK AaHHOTO KOMMMEKca NpoLeccyarnbHbIX MeponpUsaTU CrnegoBa-
T€Mb MOXET MOMYYMTb M OLEHUTb MOKa3aHWs OT YYaCTHUKOB NpoLecca, YCTaHOBUTb CaM (DaKT COBEpLUEHUS
NPECTYNNEHNS U MaBHOe — M306MNYMTL NNLO, BUHOBHOTO B €ro COBEpLUEHMN. B TO e Bpems OTHeceHwue
CNeLCTBEHHOTO AENCTBMS K BepbanbHON rpynne NpoMCXOAMT C y4eToM psiga 06CcTosTenbCTB (0COBEHHOCTEN),
no3aToMy Mx NoapobHoe M3yyeHne ABnseTcs Hanboree akTyarnbHbIM 1 NO3BOMMT NOBLICUTL 3GPEKTUBHOCTD
CaMoro paccrnefoBaHms.

lMpexae Yem packpbITb UX CofepxaHue CrneayeT HanoMHWTb, YTO obLiMe npaBuna NpPOM3BOACTBA U
TaKTM4eckme 0cobeHHOCTM BepbanbHbIX CNEACTBEHHbIX AENCTBUI (JONPOC, OYHAs CTaBka) CTPOro pernameH-
TMPOBaHbI. 3akoHogatenb B M. 22 n 26 YIK PO onpeaenun nopsgok vx NpOBEAEHWs, 3akpenun npasa w
006513aHHOCTN Y4aCTHUKOB NpoLiecca, a Takke nogpobHo onucan TpeboBaHWs K ouKcaumy 1 OLeHKe noyyeH-
HbIX NMOKa3aHuin. Huxe npeacTaBuM KpaTkylo XapakTepucTUKy 0BLLMX TaKTUYECKNX 0COBEHHOCTEN BepbanbHbIX
CNefCTBEHHbIX AeicTBUI (Mcxoaa 13 aHanu3sa Hopm YK PO) [1]:

1. OcobeHHOCTH NOArOTOBKK K NpoBEAEHMI0 BepbanbHbIX CNEACTBEHHbIX AeNCTBUA. [aHHas cTagus
BKNOYaeT B cebs Heckonbko 0653aTenbHbIX 3TanoB:

—  M3yyeHue maTepuanos gena. Ha gaHHOM atane cnegosaTenb NPOBOAMT NPeABapUTENbHbIA aHa-
I3 CUTyaLUuUu, TLATENbHbIA aHanM3 UMEKLLMXCS JOKYMEHTOB, BELLECTBEHHbIX JOKa3aTeNbCTB U T.4,.;

—  onpeaeneHve Lenei 1 3agay CneacTBEHHOMO AenCTBUS. [lOMKHOCTHOMY Ny HEOBX0ANMO YETKO
chopmynmpoBaTb, kakue ceeaeHns emy HeobXoaUMo MonyYnTh B XOA4€ KOHKPETHOTO AEMCTBMS, Kakue BEpCUm
HY>XHO NPOBEPUTD, @ TaKXkKe Kakie AoKasaTenbCcTBa NOATBEPAUTD U ONPOBEPTHYTb;

—  TMOAroTOBKa CrMMCKa BOMPOCOB W OMpedeneHne kpyra yyacTHukoB. CregosaTtento Heobxoammo
onpenenutb CybbekTHbIA COCTaB, KOTOpbIN ByaeT yvacTBoBaTb B CNEACTBEHHOM AENCTBUW: OBBUHSEMBIN,
cBuaeTenb, Nogo3peBaemblin no geny u 1.4. ObpaTM CBOE BHWMaHWE Ha MOArOTOBKY BOMPOCOB B pamkax
npoBeaeHns ouHom ctaBku. CornacHo cT. 192 YIK P® oyHas cTaBka — 9TO CamMOCTOATENbHOE CHEeACTBEHHOE
AENCTBYE, NPpY NPOBEAEHMM KOTOPOTO CreaoBaTeNb AONpaLLMBaeT OAHOBPEMEHHO ABYX PaHEE JONPOLIEHHbIX
N, Mexay nokasaHWsAMW KOTOPbIX UMEIOTCS 3HAUMTENbHbIE NPOTMBOPEYMS. IMEHHO HA OCHOBE BbISIBNIEHHbIX
NPOTUBOPEYNiA CrnefoBaTesnio HeobXoaNMO COCTaBUTL KOHKPETHBLIE BOMPOCH! ANS KAXAO0r0 YYaCTHUKa, YTOOb
ONpesenuTb MOTVBbI U BbISICHUTb NMPUYMHBI TaKWX PACXOXOEHWA B nokadaHusix. [1ockonbKy cneumanbHbIM
YCNOBMEM OYHOW CTaBKW SBNSIETCA 0653aTeNbHbIN NpeaBapUTENbHbIN AOMPOC €€ Y4aCTHUKOB (B OTNMYME OT
[onpoca) crnegoBatenb CHavana BbISICHAET, 3HAKOT M €€ Y4aCTHUKM APYr ApYra, B KakWX OTHOLIEHMSIX HaXo-
AATCs Mexay cobon n T.n.;

IV INTERNATIONAL SCIENTIFIC CONFERENCE | WWW.NAUKAIP.RU



n IOPHCIIPY JEHLIAA: BYEPA. CETOMHA, 3ABTPA

—  BbIGOp TAKTUYECKMX NPUEMOB 1 METOAOB, HANPaBNEHHbIX Ha NOMy4YEHNe NOMHbIX U NPaBAUBbIX NO-
KasaHui (Hanpumep, Npu NPOWM3BOACTBE OYHOW CTaBKW CREAoBaTENb MOXET NpeabsBUTL CyObekTam Belye-
CTBEHHble 0Ka3aTenbCTBa AN OXMBMNEHWUS acCoOUMaTUBHBIX CBA3EN NaMsATV AONPaLLMBAEMbIX JILL).

CnepfyeT OTMETUTb, YTO Ha BCEX BbILUENEPEYNCIIEHHBIX 3Tanax NOArOTOBKM K NpoBeAeHNO BepbasbHbIX
CNefCTBEHHbIX AEeCTBUIA MOTYT BO3HWKHYTb OMpeferieHHble TpyaHocTu. Hanpumep, 0cobeHHO Yacto npo-
BremMbl BO3HMKAKT B OpraHu3aLun 4Onpoca Kak UCTOYHMKA nonyveHns BepbanbHoW uHopmauuu. Cregd-
CTBEHHas NpaKTUKa 3a4acTylo CTankuBaeTCs C HeJOCTaTOYHbIM YPOBHEM MOArOTOBKM CaMoOro CrefoBaTenis,
KOTOpas 3aKn4aeTcs B OTCYTCTBUM 3HaHWIA O NpeaMeTe Jonpoca uiv MeToauke ero nposeaeHus. Crenosa-
TeNb MOXET JONYCTUTL OLIMOKM B BbIBOpe MecTa NpoBEAEHUS CREeACTBEHHOTO AENCTBUS WK HENpaBUIbHO
chopmynupoBaTb BONPOC K AonpalumeaemMomy. Bee nepeyncrnenHble owmnbKu MOryT NPUBECTU K UCKAXEHMIO
MOKa3aHWN 1N 3aTPYAHEHWIO NOMYYEHNS TOYHOM MHAGOPMaLWK No 4eny, a B XyAWeM cryyae — K onpaBaaHuio
BMHOBHOTO JIULIA UMK K OCYXOEHWNO HEBUHOBHOTO.

2. OcobeHHocTn nposefaeHus BepbarnbHbIx crnefcTBeHHbIX aencTanid. YIK PO tpebyet ot cneposa-
TENS He TOMbKO CO30aHNs KOM(HOPTHOM 06CTAHOBKM W MPaBUIbHOMO (POPMYNIMPOBAHKS BOMPOCOB, HO W NP K-
HATWE BO BHUMaHWE MCUXONOMMYECKUX OCOOEHHOCTEN AOMpalUMBAEMOro (TeMNepameHT, SMOLMOHaNbHas
YCTOMYMBOCTD), €ro (IU3NYECKNE W UHbIE NIMYHOCTHBIE OCOOEHHOCTH, NMPUMEHEHWe MeTOLOB ybexaeHus, uc-
nonb3oBaH1e cobpaHHbIX JoKa3aTeNbCTB U T.4.

OBpaTm cBOE BHMMaHMWE Ha NPOM3BOACTBO A0ONPOCA C Y4aCTUEM HECOBEPLUEHHOMETHENO rpaxgaHunHa
W KpaTKo ero oxapakrepusdyem. C y4eTOM BO3pPaCTHOWM KaTeropuu 1 NCUXOrOrnyeckmx xapakTepucTuk gonpa-
LUMBAEMOro nuua crefoBatenio HeobX0ANMO YUMTbIBATbL BO3PACTHbIE OrpaHUYEeHNs MO BPEMEHW €ro npoBe-
AeHuns, obecneuntb 6e3onacHyo 0BCTaHOBKY B XOA4e MPOBEEHUs JONPOCa, UCMOMb30BaTh MOHSATHLIN (pas-
BopumBbIi) A3bIK MpK OBLLEHNN, @ Takke NpUBMEKaTb B KAYECTBE YYACTHWUKOB 3aKOHHbIX NMPEACTaBUTENEN M
Y3KONpPOUNbHbIX crneumanucToB (ncuxoror, negaror). Tonbko B crnyyae cobnioaeHus aTux ocobeHHoCTeN
cnepoBaTenib CMOXET 0BecneymnTb 3aliuTy NpaB U 3aKOHHBIX MHTEPECOB HECOBEPLUEHHONETHErO B NpoLecce
CNeACTBuS, a Takke NoBbICUTb 3DPEKTUBHOCTL 1 JOCTOBEPHOCTb MOMYYEHHbIX OT pebeHka nokasaHui.

3. OcobeHHOCTM (hrkcaLmun NoyyeHHbIX pesynbTatoB. Pukcaums BknovaeT B cebs obszaTenbHoe
NPOTOKONMPOBaHWE X0Aa W pe3ynbTaToB BepbarnbHOro CneACcTBEHHOro AencTBUS. Hanpumep, 0COBEHHOCTbI0
(buKcaLmmn xofa OYHOM CTaBKM SABMSETCS NooYepesHas 3anuch nokasaHwui v JONONHUTENBHOE UX YAOCTOBe-
PeHWe NOANMCHI0 Y4aCTHKKa 04HON cTaBkm (cT. 189.1 YIIK PO) [1].

CocpepoTtounMcst Ha 0COBEHHOCTSX (PUKCALMM NOKa3aHUA NpW NPOU3BOACTBE A0Npoca, KOTopble 3a-
kpenneHbl B 1. 2 c¢T. 190 YK P®. B cootBeTcTBMM C yKkazaHHON HOPMOW, NMOKa3aHWs LOnpallMBaeMoro nuua
3anncbIBaKTCS OT NEpPBOrO NULA 1 NO BO3MOXHOCTU JOCMOBHO, NPY 3TOM BOMPOCHI U OTBETHI HA HUX (OUKC K-
pYyIOTCS B TOW NOCNefoBaTENbHOCTH, B KOTOPOW OHM Obin 3agaHbl cnegoBateneM. B npotokon Takxe Heob-
XOAWMO 3aKPenuTb 1 Te BOMPOChI, KOTOpbIE BblnM 0TBEAEHbI CNefoBaTeNleM UK Ha KOTOPbIE OTKa3anoch OT-
Bevatb JonpallmMBaemoe Lo, ¢ ykasaHMeM MOTUBOB OTBOAA Unu oTkasa [1].

Henb3s He OTMETUTb, YTO B CNEACTBEHHOW MpaKTUKe NPOTOKONMPOBaHWE BepbanbHoOW WHGopMaLmMm
TaKkke BbI3bIBAET psif Npobnem, CBA3aHHbIX Kak C TOYHOCTBH U MOSTHOTON (hUKCaLMN MOMYYEHHbIX CBEAEHNN,
TaK U C BO3MOXHbBIMU UCKXEHWAMM NPU UHTEPNPETALMM UMW NepeBOAE UX Ha ByMaxHbI HoCUTeNb. B cBOEM
nccnegoeaHun H.A. ®uHoreHoB, HanpuMep, obpaTii BHUMaHWe Ha TPYAHOCTW BEAEHUS NPOTOKOMOB B PYKO-
NUCHOM chopmarte. M3yunB TakTuKy 1 0cobeHHOCTV npon3soacTBa gonpoca H.A. duHoreHoB npuLen K BeIBO-
Ay O TOM, 4YTO B psife Cly4yaeB PYKOMUCHBIE MPOTOKOMbI BbINN COCTaBMEHbI NOYEPKOM, KOTOPbIN (PaKTUYECK
HEBO3MOXHO NPOYECTb BBMAY €ro CBoeobpasnsi, 3HaUMTENBHOMO OTCTYNIEHNS OT NpaBW Kannurpagum u no-
MapoK, a 3T0, B CBOK 0uepefb, ABMSETCA HapyLIEHWEM YrofOBHO-MPOLECCYarnbHOr0 3akoHa, NpensaTCTByHo-
WM npaBocyamto. [ins peleHns ykaszaHHom npobnembl H.A. ®HOreHOB NpeAnoXun 3akpenuTb B . 2 CT. 166
YMK P® o6s3aHHOCTb CnegoBaTtens COCTaBnsaTb MPOTOKOMbI CMEACTBEHHLIX AEACTBUIA C MCMONb30BAHUEM
TEXHUYECKMX CPEACTB (KOMMbOTEP, HOYTOYK) M NULb B UCKMOYUTESNBHBIX CRyYyasx AOMyckaTb BO3MOXHOCTb
COCTaBMEHNS PYKOMUCHBIX JOKYMEHTOB [5, €. 254].

Ha Haw B3rnsg, 3akoHodaTenbHOe 3akpenneHne 06s3aHHOCTM CriefoBaTens CoCTaBnsaTb NPOTOKOSbI
He TONbKO JONPOCa, HO M OYHOM CTaBKM C 0Bs3aTenbHbIM UCMONb30BAHUEM TEXHUYECKMX CPEACTB Lienecoot-
pa3HoO, MOCKOMNbKY Haanexallee ocyLecTBrneHre ukcaLmm MHpopmaLuu, Nony4yeHHoON B X04e TOro Unn UHO-
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ro CrefCTBEHHOIO AECTBMUS SIBMSIETCS HAaANexXalluM A0Ka3aTenbCTBOM B paMKax CeACTBUS U CyAa, N MOXET
BbITb MCMONBb3OBAHO [N YCTAHOBNEHUS UCTUHBI MO AENY.

4. OcobeHHOCTH OLeHKM BepbanbHON MHGOpMaLMK, KOTOPbIE 3aKoYeHbl B aHanu3e nokasaHuil, co-
MOCTaBMNEHNUM WX C APYrMM [OKa3aTeNbCTBAMM, ONPELEeNeHUN CTEMNEHN UX JOCTOBEPHOCTY 1 3HAYMMOCTM Ans
fena. brarogapst pastopy MUCbMEHHbBIX TEKCTOB UIK YCTHbIX MOKa3aHWIA BbISBMSKOTCS KMOYEBbIE MOMEHTbI
MO YronoBHOMY AENy, NIOrNYecKUe CBSI3M, a Takke NpOTUBOPEYNS I OLLINGKN.

A3 npecTaBNEHHOrO Bbillie aHanM3a crieayeT, YTo TakTUYeCKe 0COGEHHOCTI NPOM3BOACTBA Bepbanb-
HbIX CMECTBEHHbIX AECTBUIA BKIIOYAKOT B Ce0si Take COCTABNAIOLME KaK: YMEHWE CrefoBaTens rpaMoTHO
3a[aBaTb BOMPOCI, Y4UTbIBATb NCHUXONOTMYECcKe 0COGEHHOCTI JONPALLMBAEMOTO LA, a TakKe NPaBUIbHO
NHTEPNPETMPOBATL NONYYeHHYI MHdopMaumio. Takke npu npoBeneHUM BepBanbHbIX CEACTBEHHbIX Aeu-
CTBUWI [OMKHOCTHLIM NLEAM HEOBX0aMMO CTPOro cobntoaath npoLeccyarbHble HOPMbl YTOObI 4OCTMYb Liefb
no 06ecneyeHno 3aKOHHOCTN N 0GBEKTUBHOCTY MOMTYYeHHbIX Pe3yribTaTos.

Takum 06pa3om, BepGanbHble CrieacTBEHHble AENCTBUS (OONPOC, O4YHAS CTaBKA) ABNISAOTCS OCHOBHbIM
cnocobom cobupaHmnst 10Kka3aTemnbCTB, a 3HAYUT, U OCHOBHbIM CPEACTBOM YCTaHOBNEHUS! UCTUHbI MO YTONoB-
Homy feny. HecobniopeHue NepeynucrnieHHblX B CTaTbe YCMOBWM MOXET MPUBECTU K MpU3HaHUIO [oKa3a-
TENbCTB HeaonycTUMbIMKA. [1oNpoc U O4YHas CTaBka SBMSAKTCS HEOTHEMIIEMOI YaCTblo PaccrenoBaHns npe-
CTYNNEHWIA, U UX NPaBUNbHOE MPOBEAEHNE UMEET peLLatollee 3HAYEHNE N1 YCTaHOBMEHUS UCTUHbI U BblHE-
CEHMSl 3aKOHHOTO PELLEHIs MO YroMoBHOMY Aery.
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YIIK 340

K BOMPOCY 0 KNACCH®MUKALLVM OCHOBAHMY
NPEKPALLEHA YT 0/10BHOT0 AENA W
YI0/10BHOT'0 NPECNEAOBAHUA

BOPOHOB AJIEKCAHAIP

cTyaeHT 1 kypca
opuanYeckoro gakynbTeTa
®r60Y BO «OpeHbyprckuii rocyapCTBEHHbI YHUBEPCUTET»

AHHOTaLMs: B JaHHON paboTe aBTOPOM PacCMOTPEHbI OCHOBAHMS MPEKPALLIEHNs! YTONIOBHOIO Jena W YroroB-
HOro NpecnefoBaHns. B paboTe nccneaoBaHbl HECKOMBKO TEOPETUYECKUX KnacCudukaLmii OCHOBaHMIA Npe-
KpaLLeHMs YTONIOBHOrO eNna 1 YronoBHOTO NPeCcnefoBaHms, NPUBEAEHbI X NIOChI U MUHYCHI. iTorom paboTh
CcTano BblABWKEHWE AaBTOPCKOM KaccUhuKaLMM OCHOBaAHMIA MPEKPaLLEHMs YTONIOBHOrO Aenia W YronoBHOMO
npecrnesoBaHus.

KntoueBble cnoBa: npekpalleHue YrofoBHOTO Aefia 1 YronoBHOMO NPecnefoBaHuns, OCHOBaHUS NnpekpaLLe-
HUS YrONTOBHOTO [ief1a 1 YrofIoBHOTO NpecneoBaHmsl, YCNOBUS NPEKPALLEHUS YTONIOBHOTO fena W YronoBHOrO
npecrnegoBaHus, YronoBHO-MPOLECCyanbHOe 3aKOHOAATENbCTBO.

GROUNDS FOR TERMINATION OF CRIMINAL CASE AND CRIMINAL PROSECUTION
Voronov Alexander

Abstract: in this work the author examines the grounds for termination of a criminal case and criminal prose-
cution. The work examines several theoretical classifications of the grounds for termination of a criminal case
and criminal prosecution, and provides their pros and cons. The result of the work was the development of the
author's classification of the grounds for termination of a criminal case and criminal prosecution.

Keywords: termination of a criminal case and criminal prosecution, grounds for termination of a criminal case
and criminal prosecution, conditions for termination of a criminal case and criminal prosecution, criminal pro-
cedure legislation.

lMpekpalleHne YronoBHOMO Jena U npekpaLleHne YrofoBHOrO MpecrnefoBaHns BO3MOXHO TOMbKO Mpu
HanWuu1 McYepnbIBaLLMM 0Bpa3oM 3akpenseHHbIX B 3aKOHe OCHOBaHMI. [pexae Yem nepeiTu K aHanmsy
YrofOBHO-NPOLIECCYanbHOro 3akoOHOAATENbCTBA, HEOBX0ANMO AaTh ONPeAeneHne TepMUHA «MPaBOBbIE OCHO-
BaHUs». Tak, Ha Hal B3rnsd, No4 NpaBOBbIMU (UK KOPUAUYECKAMM) OCHOBAHMAMU HEOOXOAMMO MOHUMATb
OPUANYECKM 3HAUUMbIE (haKTbl UK COBbITUS, KOTOPbIE MOTYT CIY)XUTb NPUYMHON BOHUKHOBEHUS, U3MEHEHMUIA
WNW NPeKpaLLeHns NPaBoOTHOLLIEHNA.

Tak, K OCHOBaHUSAM NpeKpaLLeHns YronoBHOro Aena, cornacHo 1. 24 YIK PO, otHocaTces:

—  OTCyTCTBUE COBbITUS NPECTYNNEHUS;

—  OTCYTCTBUE B A€AHUN COCTaBa NPECTYNNEHNS;

—  UCTeYEeHWe CPOKOB JaBHOCTH YrOIOBHOIO NPecnesoBaHuns;

—  CMepTb NOA03PEBAEMOro MM 0OBMHSEMOTO (HE MPUMEHSETCS B cnyvae HeobxoanmocTtn peabu-
nuTauumn ymepLuero);

—  OTCYTCTBUE 3asBfIEHMs NOTEPNEBLLETO (MPUMEHUMO ANS AeN, paccriefyeMblX B YaCTHOM NOPSAKE);
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—  OTCYTCTBME 3aKIKYEHWS Cyaa O Hanu4uy NpU3HakoB NPECTynIeHns B AEUCTBUAX NUL, B OTHOLLE-
HWM KOTOPbIX NPUMEHSETCA 0COBbIA MOPSAOK YrONOBHOMO CyAONPOWN3BOACTBA; HEKOPPEKTHO CHOPMYNMPOBa-
Ho, cM. YTIK

— ynnarta B NofHOM 06bemMe CyMM HEJOUMKM 1 COOTBETCTBYIOLMX NEHeR (MPUMEHUMO ANs NpecTyn-
TNEHUI, COBEPLLEHHBIX B Chepe Hanoros 1 cbopoB, a Takke B cchepe CTpaxoBaHus U 1.4.) [2].

CTOMT 3aMeTUTb, YTO NOCNEAHWA NyHKT bl BBEAEH He Tak AaBHO — B 2023 r. INpu 3TOM, yKasaHHbIN
NYHKT, KacaloWwuines ynnaTbl HEJOUMOK U NEHEN, He NPUMEHSIETCS B Ka4eCTBE OCHOBAHMUSA NpekpaLleHus yro-
TIOBHOTO NpecrefoBaHus.

K ocHOBaHMsAM NpekpaLLeHns YrofloBHOMO NpecnefoBaHus, cornacHo ct. 27 YK PO, otHocsTes:

—  OCHOBaHWSs, nepeuncnexHble B n. 1-6 4. 1 ¢1. 24 YIK PO;

—  Henpu4yacTHOCTb NOLO3PEBAEMOTO WA OOBUHSEMOTO K COBEPLLEHMIO MPECTYNNEHNS;

—  Hanuuue akta aMHUCTUM;

—  Hanuuue BCTYNMWBLLErO B 3aKOHHYKO CWITy NPUroBopa cyfa no TOMY e OOBMHEHMIO B OTHOLIEHUN
TOrO € Nvua / Hanuuue onpegeneHns cyaa unn noCTaHOBNEHUM CyabM O NPEKPaLLEeHWUW YrofOBHOTO Aera no
TOMY € 0BBMHEHMIO;

—  Hanuume B OTHOLIEHWUW NOLO3PEBAEMOrO UK 0BBUHAEMOrO HEOTMEHEHHOIO NOCTAHOBMEHWS Opra-
Ha [O3HaHWs, CnegoBaTens Unu Npokypopa o NpekpaLleHnn YrofoBHOMO Aena no ToMy e 06BUHEHMO Bo
06 oTka3se B BO3OYXOEHUM YTONOBHOIO 4eNa;

— otkas ['ocygapcrBeHHon [lymbl P® B faye cornacus Ha nuiieHue HenpukocHOBEHHOCTU [pesu-
aeHta P®, npekpaTMBLUErO UCMOMHEHME CBOMX MOMHOMOYMMA, unm oTka3 Coseta ®efdepauun B NULLIEHNN
HEenPUKOCHOBEHHOCTY MaBbl rocygapcTaa [2].

Kpome atoro, cT. 25 YK P® cogepXu1T nomnoxeHue 0 NpekpaLleHun YrorioBHOTO Aena B CBSA3N C npu-
MUPEHWEM CTOPOH, CT. 25.1 YIK P® — o npekpalleHnn YyronoBHOrO Lena Ui yronoBHOrO NpecnefoBaHns B
CBS3M C Ha3HAYEHNEM Mepbl YrONOBHO-NPABOBOrO XapakTepa B Buae cyaebHoro wrpada, cT. 28 — 0 npekpa-
LLEHUN YTONOBHOO MPECneaoBaHuns B CBA3N C AeATENbHbIM packasHueM, cT. 28.1 — 0 npekpaLleHumn yromnos-
HOrO NpecneaoBaHus B CBA3W C BO3MeLLeHMEM yuiepba, CT. 28.2 — 0 npekpaLLeHny YronoBHOrO Npecneaosa-
HWS B CBSI3W C MPK3bIBOM Ha BOEHHYHO cnyx0y B nepuogd Mobunusauum unm B BoeHHoe Bpems. [pu 3Tom, CT.
28.2 6bina BeeaeHa B YINK PO Tonbko B MapTte 2024 r.

Ha cerogHsilwHMiA AeHb npobriematuka Knaccudukaumm v BblgeNeHNs OTAENbHbIX BULOB OCHOBaHWA
NPEeKpaLLEeHNs YroNOBHOMO Aena M YrofoBHOrO NPecnefoBaHus SBRSETCS BECbMa akTyanbHoi. CTOMT oTMe-
TUTb, YTO B COBPEMEHHON TEOPUW YrONOBHO-MPOLIECCYaribHOMO NpaBa CyLecTByeT AOCTaTOMHO BonbLuoe Ko-
NNYECTBO KOHLENLMN OTHOCUTENBHO BblAENEHNS KnaccuukaLmii OCHOBaHWIA NpeKpaLLeHns YrofioBHOTO Aena
W YrONOBHOrO NpecnefoBaHus.

Camoin pacnpocTpaHEHHOW KOHLenumen sBnseTcs knaccudmkaums, BoiauHytas B pabotax J1.I. Ko-
NIECHVKOBOW, pa3fensitoLias OCHOBaHMSA MpekpaLLeHns YroNoBHOMO Aena Ha peabunutupytowme u Hepeabu-
nutupytowume [5, C. 120]. Tak, kK peabunuTMpyoLwmum OCHOBaAHMAM OTHOCSTCS: OTCYTCTBUE COObITUS NpecTyn-
INeHMs, COCTaBa NPECTYNNEHNS, HENPUYACTHOCTb K COBEPLUEHMIO npecTynnenus. K Hepeabunutupyowmm —
NCTEeYeHNe CPOKOB AABHOCTU, MPUMUPEHNE CTOPOH, HAMM4MeE akTa aMHUCTUK, [edTenbHOe packasHue u ap.

OueBMAHBLIM NIKOCOM YKa3aHHOM KnaccudmkaLmmu, N0 MHEHWIO aBTopa, SBNSETCA TO, YTO OHA HOCUT He
TONbKO TEOPETUYECKUI, HO M NPUKNAAHON xapakTep. Kpome 3Toro, knaccudukaums npumMeHMMa He TOSbKO K
CUTyaLMsM NpeKpaLLeHns YroNoBHOIO Aena ¥ YrofloBHOMO npecneaoBaHmns Ha ocyaebHbiX CTagusx, HO U Ha
cTaausx cyaebHoro npon3BoacCTBa.

J1.T". KonecHukoBa B CBOMX Hay4HbIX paboTax 0TMEYaeT, YTo AaHHas Knaccuukaums NonHOCTLI COMo-
CTaBMMa C KOHCTUTYLMOHHBLIMM NOMNOXEHUsIMU 06 obecneyeHnn oxpaHbl U 3alUMTbl NPaB rpaxgaH, a Takke
rapaHTMPOBAHHOCTU NPE3yMNLK HEBUHOBHOCTHU [5, C. 121].

Kak 1 y ntobon knaccudmkaumm, BblAENEHHON B TEOPUM HOPUANYECKON HAYKW, LOIMKHO BbITh Takke 060-
3HaYEHO OCHOBaHWE ee pasrpaHWMyeHus OT Apyrvx. Tak, B KayecTBe OCHOBAHWS YKa3aHHOW Knaccudmkaumm
npeanaraeTcs BbIAENUTL Crieaytollee: 0COBEHHOCTM OPUANYECKX NOCNEACTBUIA AN Nog03peBaeMoro, 06-
BMHAEMOTO 1N NOACYAUMOTO.

lMpuHMMaeMoe npoueccyanbHOe peLleHe, B TaKOM Crlyuae, HeNoCpeaCTBEHHO BNMSET Ha Cyably Bbl-
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LUenepeymnCcrIeHHbIX NUL, a Takke Ha UX NpoueccyanbHbiid cTatyc. bornee Toro, AaHHbIE pUaNYecKue peLle-
HWS NOAKPENNSIOTCA Takke HanWuMem OOMNOMHUTENbHBIX rapaHTUM, TakuX Kak, MPUMUPEHUe CTOPOH, BO3Me-
LeH1e NPUYUHEHHOTO Bpeda v T.4.

CtouT 3ameTuTb, 4TO 0060CHOBaHME LienecoobpasHOCT BbIAENEHNS yKa3aHHOW Krnaccudukaumm Mol
MOXeM BCTPETUTb Cpa3y Y HECKOSbKMX YYEHbIX, B 4aCTHOCTH, K HUM oTHocsTes JT.A. BockobuTosa [4, C. 479,
.M. Pe3nuk [8, C. 202] u ap.

OpHako, He BCe aBTOpbI COrMaLLakTCs ¢ Takom KoHuenuuen. B yactHocTu, B.M. Casuukuin n AM. Na-
PWH HEOHOKPATHO YKa3blBaT Ha HEOOXOAMMOCTb AOMOMHEHWNS JaHHOW Knaccudukauuy TpeTbel rpynnon
OCHOBaHMI NpeKpaLLeHns YronoBHOro Aena v yronosHoro npecnegosaxus [10, C. 115].

ABTOpbI BbIZENSHOT rPynny HEUTparbHbIX OCHOBaHMM. K YnCMy TakMX OCHOBaHWMA, MO MHEHWIO YYEHbIX,
HeobX0AMMO OTHOCUTH Te, KOTOPble He CBSA3aHbl C BOMPOCOM O BWHOBHOCTW WK HEBMHOBHOCTM nuua. 370,
HanpuMep, UCTEYEHNE CPOKOB AABHOCTU, NPUMUPEHUE CTOPOH, aKT aMHUCTUW, Ha3HaYeHue cyaebHoro wrpa-
hanTg.

OpfHako, fiaHHas ToYKa 3PEHUS KPUTUKYETCS MHOTUMW aBTOpPaMK, K YACY KOTOPbIX OTHOCUTCS pOCCUM-
ckui npoueccyanuct A.MM. PbixakoB. 10 MHEHWIO Y4EHOTO, YKa3aHHble aBTOPaMW OCHOBAHWS HEMb3S Ha3BaTb
HeNTpasnbHbIMK, TaK KaK OHU MOTYT OTHOCUTBLCS KaK K YACTy peabunutupyowumx, Tak u K Yucny Hepeabunutu-
pyrowwmx. COOTBETCTBEHHO, 3TU OCHOBAHUS MPOCTO UMEKT ABOMHYIO Npupody. ApryMeHTaumen ykasaHHOro
CYXOEHUS SBNSETCS BbIBOL O TOM, YTO ANS NPeKpaLleHns YrorioBHOMO Aena B CBA3M C HanW4YMeM npuroeopa,
rMaBEHCTBYIOLLMM SBNSIETCA BCE-Taku NepBoe pelleHue cyaa [9, C. 165].

A.A. TleTyxoBCKUI BbIOENWN LENbIX YeTbIpe rpynnbl OCHOBAHUI NPeKpaLLeHns YroroBHOro Aena v yro-
TIOBHOTO MpecriefoBaHus: peabunutupytowme; HepeabunuTupyoLme; KOHCTaTUPYOLWME HEBO3MOXHOCTb MO-
BTOPHOIO paccriefoBaHus; UHble OCHOBaHUS, UCKMKOYatOLLMe YTONOBHYKD OTBETCTBEHHOCTb OTAEMNbHbIX KaTe-
ropun nuy [7, C. 15].

[aHHas knaccudukaums, Ha Hal B3rnsd, He SBNSeTcs 060CHOBAHHON U He NpeaCTaBnsAeT npakTuye-
CKOro MHTepeca BBMAY JOCTATOYHO CHOXHOW MPUMEHUMOCTY K pearibHOMY MOMOXEHUIo e npu paccneosa-
HWUW NPECTYNIEHUN.

WccneposaTtensCkun HTEpeC npeactaenset nosvuus M.A. YenbLoBa, KOTOPLIN B CBOMX TpyZax pas-
[Eenun BCe OCHOBAHWSA NpeKpaLleHns YroroBHOrO Aena 1 YronoBHOro npecnefoBaqus Ha Ase bonbLumne rpyn-
nbl: topuamnyeckne n daktndeckne [12, C. 276]. Mo MHeHWO aBTOpa, PUANYECKME OCHOBAHWS MOMHOCTLIO
YCTPaHSIOT (DaKT HanuMyus coctaBa NPecTynneHns u Haka3yemocTh 3a COBEPLUEHE COOTBETCTBYIOLLErO Aes-
HWs. GakTUyeckue OCHOBaHUS ONpedensioT Hanuume HegoCTaToOMHOCTU U HeyBeauTenbHOCTU JOBOLOB CTO-
POHbI 0BBUHEHMS.

Ha Haw B3rnsg, npueeaeHHas nosuums M.A. YenblLioBa He NnLLeHa HeoCTaTKoB. Tak, BCE OCHOBaHWS
NpeKpaLLeHns YrofloBHOMO Aena W YroroBHOTO NpecrefoBaHUs MOXHO CYUATaTb OPUANYECKUMM, TaK KaK OHM
BNeKyT 3a coboi onpeaeneHHble NpaBoBble NOCNEACTBMS.

B.B. HecBuT BblgenseT cpasy HeCKOmnbKO rpynn OCHOBaHUM NpekpaLleHMs YronoBHOrO Aena u yronos-
Horo npecnegoBaHus. OfHako, COCTaB yKa3aHHbIX rpynn U UX HaUMEHOBaHWe BECbMa OTNMYAETCS OT paHee
PacCMOTPEHHbIX TEOPeTUYECKUX KoHUenuuin. Knaccudukaums, npeacraBneHHas aBTopoMm, BbIrNgauT crnegy-
LM 06pasom:

1) OCHOBaHUSI, KOHCTATUpPYIOLLME (haKT OTCYTCTBUS COCTaBa MPECTYNeHns 1 akT HenpuyacTHOCTH
nmua K CoBepLLEHWI0 NPECTYMNHOro AesHUS;

2) OCHOBaHWs, 0cBOBOXAALLME OT YrONIOBHOM OTBETCTBEHHOCTU U HAaKa3aHus;

3) OCHOBaHMs, ONpeaenstoLLmMe BO3MOXHOCTb NMOBTOPHOO paccneaosanus [6, C. 133].

Ho paHHas knaccudukaums, HeCMOTPS Ha CBOK CMeLMUIHOCTb U YHUKANbHOCTb, BCTPEYAET KECTKYHO
KPUTWKY OT 1Ll U3BECTHBIX TEOPETUKOB YrONOBHO-MPOLECCYanbHOro npaea cospemeHHon Poceuu. Tak, aaH-
Has nosuums kputukyetcs B pabotax I.M. Xumnuesoir, O.B. MuuypuHoi. Mo MHEHMIO YYeHbIX, NPUBEAEHHAS
B.B. HecBuT knaccudmkaums He packpbiBaeT npoLeccyasnbHO-NpaBoBbIX MOCMEACTBUA akTa NpekpaLleHns
npom3BoacTBa no yronosHomy geny [28, C. 99]. Moauuus B.B. Hecsut, Ha Haw B3rnsa, SBNSETCS HE COBCEM
KOPPEKTHOM, TaK Kak HEBO3MOXHO COrNacuTbCs C PALOM KPUTEPUEB B CUITY UX YCITOBHOCTM.

3acnyxwvBaeT BHUMaHNA no3uums .M. PesHuka, KOTOpbI KnaccuuumpyeT OCHOBaHWS NpeKpaLleHns
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YrOMOBHOrO [ena W YrofloBHOrO NpecnefoBaHus Ha ase Gornblune rpynmbl: MaTepuanbHO-NpaBoBbie U Mpo-
LeccyanbHo-npasosble [8, C. 286]. MncoM ykasaHHOM NO3vLMK SBASETCS TO, YTO aBTOP aKLEHTUPYET CBOe
BHUMaHWe Ha UCKITIOYMTENBHO PUOMYECKOM XapaKTepe BCex OCHOBaHMI. Kak yxe oTMeyvarnoch paHee, apry-
MEHT O TOM, YTO HEKOTOPbIE OCHOBaHMUSA NpeKpaLleHns MOryT HOCUTb pakTUYeCKuin XxapakTep, aenseTtcs bes-
OCHOBATENbHbIM.

Tak, .M. Pe3Huk Kk rpynne npoueccyansHO-NPpaBoBbIX OTHOCKT T OCHOBaHWUS, MPW Hamuiumn 1 ycTaHoBne-
HUM KOTOPbIX HE MOXET BbITb Ha4aTa 1 He MOXET NPOAOITKATLCA NPOLECCyarnbHas AedTenbHOCTb. K Matepuanb-
HO-MPaBOBbLIM OCHOBAHMSIM YYEHbIN OTHOCUT Te, KOTOPbIE MCKIMIOYAKT HakasyeMoCTb AesHus. COOTBETCTBEHHO,
9TW OCHOBAHMWS HAXOAATCA UCKMIOYUTENBHO B paMKax yrofoBHO-NPaBoBOro 3akoHodatesnsctaa [8, C. 290].

OpHako, W aTta No3uUmMs KPUTUKYEeTCS MHOTMMU aBTopamu. Ha Haw B3rnsg, CaMbiM KOHCTPYKTUBHbBIM
KOHTpapryMeHTOM MCMONb30BaHUS yKasaHHOW Kraccudmkaumm SBNSeTCs nosuums, BolkazaHHas J1.A. Bocko-
BuToBON. B CBOMX Hay4HbIX paboTax aBTOp MOAHSANA BOMPOC O TOM, YTO Knaccudmkaums, npusegeHHas .M.
PesHukoM, He UMeET NpaKTu4eckoro 3HaveHns [4, C. 512].

[a, oHa He HapyLlaeT NPUHLMMNOB 1 MOSIOXEHWA YrONOBHO-MPOLIECCYanbHOM0 3aKOHOAATENLCTBA, OHa
SBMISIETCA BEPHOMN 1 BMOSHE IOTUYHON, HO OHA HEe UMEET NPUKNAAHOMO XapakTepa, NOTOMY YTO Ha NPaKTUKe He
Ba)XHO W3 KaKOro 3aKOHa BbITEKAET TO UMW MHOE OCHOBAaHWE, BaXXHO MWL TO, Kakoe NpaBOBOE NOCNeaCTBYE
OHO nmeeT. Cornacumcs ¢ ykasaHHow nosuuymen J1.A. BockobuToBO#, Tak Kak paccmaTpuBaemasi Knaccuduka-
LMS NPaKTUYECKN HUKAK He CKasblBaeTCs Ha NpaBonpUMeHeHU. bonee Toro, HEKOTOPblE OCHOBAHWS Npekpa-
LEHUST YTONOBHOrO Aena W YrorioBHOTO MpecnefoBaHns NonyvatoT CBOe 3aKpenmeHue kak B MaTepuarnbHo-
npaBoBbIx HopMax (B YK P®), Tak u B npoueccyansHo-npasosbix (YK P®).

MpoBeas aHanu3 TeopeTuyeckoro 6roka, MpeacTaBnseTCs BO3MOXHbIM COPMUPOBATL aBTOPCKYHO
KnaccuhukaLmio OCHOBaHWIA NpeKpaLLeHns YronoBHOrO Aena W YronoBHOro npecnefoBaHus. [JaHHas knac-
cudmkaLms BKIoYaeT B cebs Tpu rpynnbl OCHOBAHUIA:

—  peabunutupyloLime OCHOBaHUS (OTCYTCTBME COBbLITUS NPECTYNNEHNUS, COCTaBa NPECTYNIEHUs, He-
NPUYACTHOCTb NOA03PEBAEMOTO UM 0BBUHAEMOTO);

—  HepeabunuTupytoLLme OCHOBaHWS (MPUMUPEHUE CTOPOH, UCTEYEHME CPOKa AABHOCTH, AesTerNbHOe
packasHue u p.);

—  OCHOBaHusl, CBMOETENbCTBYOLWME 06 OTCYTCTBMM MPOLECCyanbHbIX YCMOBUA AN NPOLOIKEHMS
NpeABapuTENbHOrO paccnefoBaHusa unn cyaebHoro Npoms3eoaCTBa (CMepTb NOA03PEBAEMOTO MM 0BBUHSEMO-
ro, OTCYTCTBME 3aKITIOYEHNS O HAMUYMK NPU3HAKOB MPECTYNNEHUs, Hannyue BCTYNUBLLErO B CUNY MpUroBopa
cyaa, otkas ['ocygapcTBeHHOM [lyMbl B Aaye Cornacus Ha NULeHne HenpuKkocHoBeHHoCTM MNpesunaeHTa Po).

Ha Halu B3rnsg, NpuBeeHHas Knaccugukaums yunTbiBaeT BCE PaCCMOTPEHHbIE TeopeTUyeckue Brokw,
a Takxe ycTpaHsieT BO3MOXHbIE MUHYCbI U HELOCTATKM YKe CPOPMMPOBAHHbIX AOKTPUHAMBHBIX NO3ULMIA. Bo-
rnee TOro, NpearnoXeHHas HamMu Knaccudukaums no3BonseT He NPOBOAUTL YETKUX NIMHUIA MexXay peabunutu-
PYIOLLMMI 1 HEPeaBUIUTUPYIOLLMMI OCHOBAHUS, BbIAENAS TPETbLIO rpynny, KOTopas BKIOYaeT B cebs UCKIHo-
YuTenbHbIe Cryyau, NPSMO NpPeayCMOTPEHHbIE B AENCTBYIOLLEM 3aKOHOAATENBCTBE.
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YIK 34

PACMIPOCTPAHEHHBIE OLUMBKM ALIBOKATOB,
JI0MYCKAEMbIE MPY OCYLLLECTBEHUM
JALLINTLI B YT0JIOBHbIX IENAX, CBASAHHDIE
C CMNELMAJIbHOW BOEHHOW ONEPALINKA

KYAHBAEBA ENIEHA UTOPEBHA

acnupast
WHctutyTa npaea ®rEOY BO «YensbuHckuin rocyaapCTBEHHbIN YHUBEPCUTETY,
nexcuoHep MB[ P®

r. YensabuHck

AnHoTauums: BbicokokayecTBeHHas paboTa 3allMTHIKa Ha CTaguy NpeaBapuUTEnbHOM paccrefoBaHns UMeeT
KpUTMYECKOE 3HAYeHMe NS 3alluTbl Npas nogo3peBaemoro unn 06BuHsemoro. Owmbk agBokaToB npu pac-
CrnefoBaHNM YrOMOBHbIX AeN, CBSA3aHHbIX CO CreLmanbHoi BOeHHOM onepauun (ganee no tekcty - CBO), mo-
ryT BbiTb pa3HoO6pasHbIMK 1 UMETL Cepbe3Hble MOCNEACTBUS, Kak ANS 3alyuThbl KNMEHTA, Tak WU Ans BCEro
cynebHoro npouecca. Owwnbku agBoKaToB NMpU U3yYeHWM 3akoHodaTenbCcTBa, kacatowerocs CBO moryT cy-
LeCTBEHHO NOBMUATB Ha KAYECTBO UX paboTbl 1 3aLLMTY MHTEPECOB KIIMEHTOB.

KnioueBble cnoBa: afBokaT, creupanbHasi BOeHHast onepauws, CneacTave, ownbku, YronoBHbIM npoLece,
3aKoHOAAaTeNbLCTBO, CneLmdmka, BOEHHOE AeNoO.

COMMON MISTAKES MADE BY LAWYERS WHEN DEFENDING THEMSELVES IN CRIMINAL CASES
RELATED TO A SPECIAL MILITARY OPERATION

Kuyanbaeva Elena Igorevna

Abstract: the high-quality work of a defense attorney at the preliminary investigation stage is critical to protect-
ing the rights of a suspect or accused. The mistakes of lawyers in the investigation of criminal cases related to
a special military operation (hereinafter referred to as CBO) can be diverse and have serious consequences
both for the protection of the client and for the entire judicial process. Mistakes made by lawyers when study-
ing legislation related to their own rights can significantly affect the quality of their work and the protection of
clients' interests.

Keywords: aaBokat, creuuanbHas BOeHHas onepauus, CneacTsiue, ownbku, yronoBHbIA NPoLecc, 3aKoHoA a-
TENbCTBO, Cneyuduka, BOEHHOE Aeno.

®epepanbHbin 3akoH Ne 270-03, nognucanHbin 24 moHs 2023 roga, OeNCTBUTENBHO BBOAMUT BaXHbIE
NpaBOBble rapaHTUK NS Y4acTHUKOB CrieunancHON BOeHHOW onepauun (aanee no tekcty — CBO) u gpyrmx
BOEHHOCMYXaLLWX, YTO OTpaXaeT CTPEMIIEHe rocyAapCTBa y4nTbiBaTb Crieuuduyeckue yCroBus BOEHHOM
cnyxBbl 1 0COBEHHOCTM YTONOBHOIO NPECNefoBaHNs B TakUX Cyyasix.

OpHako, AaHHbI 3aKOH yTpaTUA CUTY, 3TO NPOM3OLLIIO B CBSA3M C MPUHATUEM HOBbIX 3aKOHOAATESbHBIX
WHULMATUB, KOTOPbIE W3MEHUMN NMOAXOA K YrOMOBHOW OTBETCTBEHHOCTY AN YYaCTHWUKOB CreLnanbHOi BOEH-
HOWM onepaLuy 1 BOEHHOCTYXaLLMX.
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BmecTo aTOro 3akoHa 6binu BBEEHbI HOBbIE HOPMbI, KOTOPbIE OMPEAENsoT NPaBOBbIE rapaHTUM U
yCrnoBusi 0CBOBOXAEHUS OT YrONIOBHOM OTBETCTBEHHOCTU ANS ONpeAeneHHbIX KaTeropuin nL, YTo OTpaxaeT
W3MEHEHMS B rOCyAapCTBEHHON NOMIUTHKW MO OTHOLLIEHMIO K BOEHHOCTYXaLLWM 1 y4acTHukam CBO.

OfHUM M3 OCHOBHBIX MOMEHTOM [@HHOTO 3aKOHa SBASOTCS rapaHTUM 0CBOBOXAEHMS OT YrofOBHOM OT-
BETCTBEHHOCTU, & MMEHHO, 3aKOH NpeoCTaBMsSeT BOIMOXHOCTb 0CBOBOANTL OT YrofOBHOWM OTBETCTBEHHOCTH
AN OnpefeneHHbIX KaTeropui nuL, BKIYas TexX, KTO COBEpLUMA NpecTynneHns Hebomnblioi Unn cpeaHen
TSXKECTU [0 BCTYNMEHWS 3aKOHa B CUIY, @ Takke TeX, KTO COBEPLUMN NPecTynmneHns B nepuog Mobunmsaumm
WM BOEHHOTO MOMOXEHNS.

B cooTBeTCTBUM C YroNoBHO-NPOLECCYanbHbIM 3akoHoaaTenscTBoM Poccuiickoit ®efepauu, 3awmt-
HUKOM B YTOIOBHOM NpOLECCe SBASETCS TOMNbKO aABOKaT, y4acTBYOLLWIA MO COrNALLEHUIO UK N0 HAa3HAYEHMIO
cneposatens unu cyga. 3awmra yyactHukos CBO npw paccrefoBaHuy YronoBHbIX Aen BKMOYAET HECKOMBKO
BaXHbIX aCMeKTOB, TaKMX Kak:

1. TpaBoBasi nomoub: y4acTHukn CBO umeeT npaBo Ha topuanveckyto noMoLLb, TO eCTb Takyt no-
MOLLb MOET OKa3blBaTb Kak roCyAapCTBEHHbIN afABOKaT, TaK M YaCTHbINA 3aLUMTHUK, KOTOPLIA NpegocTaBnseT
WHTEPeChl NOA03PEBAEMOrO (0BBUHAEMOTO);

2. [apaHTna BesonacHocTu: yunTbiBas 0cobeHHocTH yyactus B CBO, MoryT BbiTb NpeaycMOTpeHbI
[ONONHUTENbHBIE Mepbl 6E30MaCHOCTY ANS 3aLMTbI Y4ACTHUKOB OT BO3MOXHbIX Yrp0O3 Ui AaBNEHUs;

3. CneumanbHble npoLeaypbl: B HEKOTOPbIX CRyYasx MOryT MPUMEHSTLCS cneuuanbHble npoleaypbl
paccnefoBaHns v cyaebHoro pasbupatenscrsa Ux 4enCTBUN;

4. [lokasaTenbCTBa U MX OLEHKA: TaK MpW paccrnefoBaHus YronoBHbIX AeN, CBA3aHHbIX C AENCTBUSIMM
B pamkax CBO, ocoboe BHUMaHVe yaenseTcs oLeHka AoKa3aTenbCTs, YTOBbl y4ecTb KOHTEKCT BOEHHbIX A€ i-
CTBUIA Y4ACTHMKOB;

5. OBbLiecTBEHHOE MHEHWE U NOAAEPKKA: TaKKe MOXET UrpaTb BaXHYK pofib B NPOLECce 3aluTbl,
0COBEHHO ecni Aero Bbl3bIBAET LUMPOKUN PE30HAHC;

6. HopmatuBHO-NpaBoBble akTbl: 3awmTta yyacTHukoB CBO MOXET perynupoBaTbes cneupansHbIMi
3aKOHaMW 1Y ykasamu, KOTopble ONpeaensitoT Ux npasa 1 0653aHHOCTH YrONOBHOTO NpecrefoBaHus.

Takum 0Bpa3oM, MOXHO OTMETUTb TOT (haKT, YTO Kaxaas CUTyaLus YHUKanbHa, 1 3awuTa byaet 3asu-
CETb OT KOHKPETHbIX 0BCTOATENLCTB Aena.

Owwnbku agBOKaTOB NpU paccrefoBaHnK YronoBHbIX Aen, cBsidaHHbIx ¢ CBO, moryT 6bITb pasHoobpas-
HbIMU 1 UMETb Cepbe3Hble MOCMEACTBUS KaK ANns 3aluTbl KNWeHTa, Tak 1 Ans Bcero cygebHoro npouecca.
Owwnbku agBoKaTOB MPK U3YYEHMN 3aKOHOAATENLCTBA, Kacatowerocs CBO MoryT CyLlecTBEHHO NOBMUSATL Ha
KayecTBO MX paboTbl W 3aLUMTY UHTEPECOB KIUEHTOB.

B xo4e u3yyeHus JaHHON TeMbI, MHOTUE UCCefoBaTeNW NPULLAN K BbIBOLY O TOM, YTO CaMbIMU pac-
NPOCTPaHEHHbIMM OLWIMBKaMK CO CTOPOHbI 3aLLmMTLl B Aenax, cBsidaHHbix co CBO asnstoTes:

1. HepocTtaToyHoe M3yyYeHre maTepuasnioB YrorioBHOO fefna, U UMEHHO TOT (hakT, 4To afBoKaTbl He
MOrYT YAENUTb AOMKHOTO BHUMaHUS eTansm gena, YTo NPUBOAMT K HENPaBMIbHON MHTepNpeTaLmn (akToB
W [oKa3aTenbCTB.;

2. HeaekTnBHas cTpaTerusi 3alluThbl, KOTOpas 3aKMioYaeTCs B HEMPaBUILHOM BbibOpe cTpaTeruu
WNN ee OTCYTCTBWE, YTO MOXET HEraTUBHO CKa3aTbCs Ha UCXOAe Aena. BaxHo B JaHHOM Cryyae yynTbiBaTh
cneumduky yronoeHbix gen, cessanHbix ¢ CBO;

3. WrHopupoBaHue npoueccyanbHbIX CPOKOB, @ MMEHHO: MPOMYCK CPOKOB Ha nogavy xanob unu apy-
MMX NpoLeccyarnbHbIX JOKYMEHTOB MOXET NPUBECTU K HEBO3MOXHOCTM 06XXanoBaHus peLueHuns Cyaa;

4. HepocratoyHas paboTa ¢ foka3aTensCTBaMM, HeyMeHWe NpaBuibHO cobupaTth, aHanM3nMpoBaTh U
NpeACTaBnATb 4OKa3aTeNbCTBa MOXET 0CNabuTh 3aLuTy;

5. HeymeHue BecTu neperoBopbl: HECMOCOBHOCTb K KOHCTPYKTMBHOMY AManory C npoKypopoM Miu
CNeACTBUEM MOXET NMPUBECTM K YMYLLEHHBIM BO3MOXHOCTAM ANS OCTWXeHUs 6onee GnaronpusitTHOro Ucxo-
pa. B Tom uucne, urHopmpoBaHne HeobXoaMMOCTH KOHCYNbTaLu € dKenepTamu B 06nactm BOEHHOO npasa
WNW APYrUX CMEXHbIX 0BiacTsx MOXET NPMBECTM K Npobenam B 3HaHuUsX. Kpome Toro, HEBO3MOXHOCTb WHTe-
rpUpoBaTh 3HaHWUS M3 pasnnyHbIX 0bracTeit Npasa, Takux Kak: YronoBHOrO, aAMWUHUCTPATUBHOIO, MEeXayHa-
POLHOr0, MOXET CHU3UTb 3H(PEKTUBHOCTD 3aALLUMTHI.
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6. HeobocHOBaHHbIE OXMAAHWS, @ UMEHHO Te OXWAaHMs, 4TO Aeno OyaeT peLeHo B NOMb3y KWeHTa
6e3 aKTMBHbIX AECTBUI CO CTOPOHbI aABOKaTa, MOXET NPUBECTY K HEraTUBHLIM NOCMNEACTBUAM,;

7. HepocraTouHas nogrotoBka K cyaebHbIM 3aceaHusm, HEMOArOTOBNEHHOCTb K Aonpocam Cauae-
TENen UK K BbICTYNNEHUAM B Cyfe Takke MOXKET CHU3UTb 3h(PEKTUBHOCTL 3aLLMTHI;

8. OmounoHanbHas BOBMEYEHHOCTb, KakK He CTPaHHO, HO TOXE MMEET BaxHYH porb B 3awuTe, a
WMEHHO, Ype3MepHast AMOLMOHaNbHas BOBMIEYEHHOCTb B €S0 MOXET 3aTPyAHUTb NPUHATAE 0BBEKTMBHbIX
PeLUeHuit n cTpaTerui.

9. HenoHumaHue cneunduku 3akoHOZATENLCTBA, OCOOEHHOCTW 3aKOHOAATENbCTBA, Kacarollerocs
CBO, TaKkke MoryT BbiTb He 4O KOHLA NOHATHI, YTO NPUBOAMT K OLMBKaM B npaBonpuMeHeHnn. CrioxHble 1
4acTO M3MEHSIILMECS HOPMbI, CBS3aHHble ¢ CBO MoryT HenpaBWUIibHO WHTEPRPETUPOBaHbl WK He MOMHO-
CTbH MOHSATBI, YTO TaKKE NPMBOAMNT K OLUMOKaM B NpaBoONpUMEHEHMN. Takoe 3aKOHOAATeIbCTBO MOXET U3Me-
HATBLCS JOCTaTO4HO ObICTPO, HeakTyanbHas MHOPMaLMS MOXET NPUBECTU K HEMPaBUIbHbIM BbIBOAAM W pe-
koMmeHZauuu. Kpome TOro, agBokatbl MOTYT YNyCTUTb M3 BUAY BaXHble NOA3AKOHHbIE aKTbl, perynupytoLine
KOHKpeTHble acnekTbl CBO, 4To Takke MOXeT NOBUSATL Ha 3aLUTy NpaB KIMEHTOB.

Bonpocel, cBsizaHHble ¢ CBO MoryT 3aTparMBaTh MexayHapogHOe NpaBo U HenpaBuUribHas UHTEpnpe-
TaUMs UM UHOPUPOBAHME STUX HOPM MOXET 0CNabuTb 3aLuTy, TO eCTb HEYMEHME NPUMEHSTb HOPMbI MeX-
AyHapoaHoro npasa. AABOKaTbl MOTYT MOAXOAUTb K U3YYEHWO 3aKOHO4ATENbCTBA CIMLLKOM (hOpMarnbHO, He
YUMTbIBasi KOHTEKCT U CNeuyndnKy KOHKPETHbIX Aerl.

10. OTCYTCTBME KOMMYHMKALMM C KIIMEHTOM, HELOCTATOK MHChOPMALMK U 0BpaTHOM CBA3M MOXET Npu-
BECTU K HEJOMOHUMAHWO U YXYALIEHMIO OTHOLLEHUI MEXIY afBOKaTOM M NOA3ALUMTHBIM.

Takum 06pa3om, Heobxoanmo 0bpaTiTb 0coboe BHUMaHWE Ha TOT (hakT, YToBbl M3bexaTtb TUX OLLMBOK
afBoKaTam BaXXHO NOCTOSIHHO OBHOBMNATH CBOW 3HAHMS, CNEANTb 32 U3MEHEHUSIMW B 3aKOHOATENbCTBE U ak-
TMBHO B3aMMOAENCTBOBATb C KOMMEramm 1 akcnepTamm B COOTBETCTBYHOLLMX 0BnacTsx.
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MEXOYHAPOLIHO-TIPABOBOE
PETYNINPOBAHWNE bOPbbbI C MTAPATCTBOM

MAKOTEP MAPUA UTOPEBHA

CTYAEHT
OIrBOY BO «KybaHckuit rocyapCTBeHHbIN arpapHblil yHuBepeuteT umenn U.T. TpybunuHar (r. KpacHogap)

AHHoOTaums: B HacTosLIEM UCCNenoBaHUN PacKPbIBAKOTCS XapaKTepHbIe NPU3HaKK NUPaTCTBa Kak NpecTymnHo-
ro fesHus. Mo pesynbTaTaM aHann3a aBTOPOM BHECEHbI MPEANOXeHWs M0 COBEPLUEHCTBOBAHMIO HALMOHANb-
HOFO YrONIOBHOMO 3aKOHOAATemNbCTBA M CO3AHMIO CreLManbHOTO MeXayHapoaHoro cyneGHOro opraHa, YTo
NO3BONUT aKTUBM3MPOBATL GOPLOY C MUPATCKO [AEATENbHOCTHIO.
KnioueBble crioBa: nupatcTBo, NpecTynieHne, MexayHapoaHo nNpaeo, TeppopuaM, Gopsba ¢ nupatamm, 3a-
XBaT CyAHa.

INTERNATIONAL LEGAL REGULATION OF THE FIGHT AGAINST PIRACY

Makoter Maria Igorevna

Abstract: This study reveals the characteristic features of piracy as a criminal act. Based on the analysis, the
authors have made proposals for improving national criminal legislation and establishing a special international
judicial body, which will help to intensify the fight against piracy.

Keywords: piracy, crime, international law, terrorism, fight against pirates, seizure of a ship.

Bonpekn pacnpocTpaHeHHOMY MHEHWO, MMPATCTBO HE SBMNSETCS NEPEXUTKOM MPOLLNOro, a NpojonmKa-
eT CyLLeCTBOBaTb B HACTOALMA MOMEHT. B COBPEMEHHOM MUpE OHO MPefCcTaBfseT CepbesHyo Yrposy Ans
MeXayHapogHOM TOProBv 1 Be3onacHoOCTU. X0TS pOMaHTU3MPOBaHHbLIN 06pa3 NupaTa ¢ nonyraem Ha nneye
W AepeBSHHBIM NPOTE30M BMECTO HOM OCTAsICS B MPOLLMIOM, OAHAKO COBPEMEHHbIE MMPaThl COXPaHSIOT HEKO-
TOpble 06LLMe YepTbl, Takhe Kak Hacunue 1 rpabex. besycnosHo MeToabl 1 MacluTabbl UX LeATENbHOCTY 13-
MEHWMUCb, BMECTO MOWUCKA COKPOBWLY U MPUKITHOYEHUI, COBPEMEHHOE MUPATCTBO MOTUBMPOBAHO MCKIOYM-
TeNbHO 3KOHOMWYECKON BbIFOA0N.

CornacHo faHHbIM, NpUBESEHHbIM B XerogHOM oT4eTe Mo nupatcTBy MexayHapogHOro Mopckoro 61o-
PO, B MeXayHapoaHblx Bogax 3a 2024 rog 3admkeupoBaHo 116 cryyaeB HanageHun Ha ToproBble cyaHa. B
2022 ropy Takux cnyyaes beino 115, a 8 2023 rogy — 120. HecmoTps Ha npeanpyHUMaemble cTpaHamu me-
pbl N0 NPOTMBOLEACTBIIO MOPCKOrO TEPPOPU3MA, NUPATCTBO ABASETCSA HA MPOTSHKEHUM MHOTUX NeT rnobarnb-
HoW Npobnemoi, koTopasi NPOAOMKAET BbITb aKTyanbHOM 1 0cob60 3HAa4MMOi B COBpEMEHHOM Mupe. Ha cero-
OHSLUHWIA [eHb 3HAYMTENbHAs YacTb MOPCKWX MapLUpyTOB, UCMOMb3yeMbIX AN MeXOyHapogHOM TOProBM,
BesonacHbl, TeM He MeHee pUCK NupaTcTBa coxpaHseTcs Ha BGeperax Mananaun, dununnuH, MBuHen, KOxHO-
Kutaiickoro mopsi, 3anagHoro 6epera Adpuku, bpasunum.

OnpegeneHune «nupatcTea» 3akpenneHo B c¢T. 101 "KonseHuun Opranusaumm ObbeaunHeHHbIX Hauwi
no mMopckomy npasy", patuduumposaHHoin GeaepanbHeiM 3akoHom PO ot 26 chespans 1997 roga Ne30-®3.
Mopckoin pasboit (MMpaTcTeo) - 370 NOON HENPABOMEPHLIN aKT HaCKUNUs, 3adepxaHns unu nobon rpabex,
COBEPLUAEMbIN C MUYHBIMW LIENSIMI, 3KUNAXKEM UK NacCaxmpamm Kakoro-nnbo YacTHOBNagenb4eckoro cyaHa
WNW YaCTHOBIAAENbYECKOro NeTaTenbHOro annapara 1 HanpasneHHbI NPOTUB APYroro CyaHa Unu neTarenb-
HOro annapara Wiy NPOTUB NUL, UK UMYLLECTBA, HAaXOAALMXCS Ha 1x BopTy. MMPaTCTBO MOXET BKOYATb HE
TOMNbKO aKTbl MPSMOrO Hacunus n rpabexa, HO W Takue AesHUs, Kak NOACTPEeKaTeNbCTBO MM CO3HATENbHOE
CoAencTBIE APYTUM ILAM B COBEPLLEHUN NPOTUBO3AKOHHbBIX AeNCTBUI [1].
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B coOTBETCTBUM C POCCUACKMM 3aKOHOZATENLCTBOM CTaTben 227 YronosHoro Kogekca P®. Mupatcteo —
9TO HanafeHue Ha MOPCKOE UM PeYyHoe CyAHO B LensX 3aBMafeHust YyxuMm UMyLLEeCcTBOM, COBEPLUEHHOE C
NPUMEHEHNEM Hacunns nbo ¢ yrpo3on ero npumeHeHus. CriefoBaTenbHO, NP CPABHEHUM STUX MOHSTUN,
MOXHO CAenatb BbIBOA, YTO B OTEYECTBEHHOM YrONOBHOM 3aKOHOAATESbCTBE OnpefeneHune «nupaTcTeay sBns-
eTca bonee y3kuM, Yem npefcTasnieHHoe B KOHBEHUMM. Tak Kak B HALUX AHU MUPATCTBO MOXET UMETb pasnuny-
Hble (DOPMbI, HE OrPaHNYMBASCH NULLb aTakaMu Ha MOPCKWe W peyHble cyaa. [oatomy Heobxoaumo BHECTM 13-
MeHeHus B CT. 227 YK PO 1 ykasaTb, 4TO NMpaTCTBOM SBASETCH COBEPLUEHWE TEX AENCTBUIA, KOTOPbIE OMpeae-
neHbl B cT. 101 KoHBEHLWK, @ He TONBKO COBEPLLEHWE HanadeH!st Ha MOPCKOE UIn PEYHOE CYaHO.

Mopckoe NMPaTCTBO CyLIECTBYET M MPOLBETAET B COBPEMEHHOM Mupe No psagy daktopos. lNepBbiM
MOXHO BbIZEMNUTb 3KOHOMUYECKMI (haKTOp. B cTpaHax ¢ BbICOKMM YpoBHEM BeHOCTH, Takux kak Comanu, Mo-
noable Ny MOryT paccMaTtpueaTh NUMPATCTBO Kak eAMHCTBEHHbIN cnocob 3apaboTtka. B pa3opeHHbIX CTpa-
Hax, r4e y MyX4YuH HET BO3MOXHOCTM NeranbHO 3apabaTtbiBaTh 1 COAEpXaTb CEMbIO, CYLLECTBYIOT rpynnupoB-
KW NMPaToB, KOTOPbIE MONYYaT 3HAYUTENBHYIO NPKBLINb 3a 3aXBaveHHbIE Cyaa, TeM CaMbiM NpUBNEKas BCe
Bornbluee KOMMYECTBO Ntofei K NpOTMBOMPABHON AeATENbHOCTU. BTOpoit (haktop — HEBO3MOXHOCTb CTpaH
CaMOCTOSATENbHO NPOTUBOCTOSATL NUPATCKAM rpynnUpoBKaM. B cTpaHax ¢ HeCcTabumbHON MOMMTUYECKON CUTY-
aumen NpaBUTENLCTBO MOXET BbITb HE B COCTOSIHUM KOHTPONMPOBAaTL CBOM BOAb! 1 BOPOTLCSA C MUPaTCTBOM.
Kpome TOro koppynuusi B rocy4apCTBEHHbIX CTPYKTYpax MOXeT MO3BOMUTb NupaTam AencTBoBaTth GesHaka-
3aHHO. TpeTui haktop — 3TO KnaHoeasi cuctema. B Comanu nupatbl ckpenneHbl y3amu poacTea, Yto obec-
neynBaeT UM BbICOKYHO CTENeHb COrnacoBaHHOCTM, NPeLaHHOCTW 1 B3aUMOMOMOLLM Apyr Apyry. B HekoTopbix
pernoHax NuUpaTCTBO BOCMPUHUMAETCS Kak YacTb KyNbTypbl, TPAANULMA W KaK (hopMa COMPOTMBIIEHNS NPOTUB
rOCy[apCTBEHHbIX CTPYKTYP, YTO CNOCOBCTBYET €ro pacnpoCcTpaHeHuto. YeTBepTbiM (hakTOpOM SBASIETCS OT-
CyTCTBME €AMHOMN 0BLLenpu3HaHHOM nNpaBoBor Basbl, perynupytowen 6opbby ¢ NMpaTcTBOM, B TOM YKCHe BO-
NPOCbI CaMOOBOPOHbI 1 3aLLUTLI MOPCKOrO CYAOXOACTBA OT BOOPYXEHHbIX HAaNafeHu.

Pa3boiiHble MOpCKIe HanageHWsl HAHOCAT 3HaUMTeNbHbIN yiepd MUPOBO SKOHOMMKE. [TpaTCcTBO BCE
yalle conpuKacaeTcs C He3akOHHbIM 0BOPOTOM OPYXMS, HAPKOTUKAMMW, MUTPaLMK 1 Aaxe TEPPOPU3MOM, Tak,
HanpuMmep, CBA3b COMaMUCKMX MPATOB C TEPPOPUCTAYECKON PYNNMPOBKON «XapakaT al-LLababy». Henb3s
He OTMETUTb, OMAaCHOCTb, KOTOPYI0 NPEACTaBMSAET 3aXBaT CyAHa C BpeaHbIMM rpy3amiu - XMMUKaTamu, B3pbIB-
YaTbIMU BELLECTBaMM, SOamu, KOTOPbIE NPW HENPABUIBHOW TPAHCMOPTUPOBKE MMM UCMOMb30BAHWUK MOTYT Ipo-
3UTb LIENOCTHOCTU MUpa. A TaKke BENUK PUCK SKOIOTMYECKUX KatacTpod) npu 3axsaTe CyfaHa C OnacHbIMY
BELLEeCTBaMM, TaKUMU Kak MasyT, HeTb 1 aMMMaK.

[na obecneyeHns 6e3onacHocTM Ha Mope Bbinu Co3aaHbl CreuuaniusupoBaHHbIE MexayHapoaHbIe
MeXnpaBuUTEeNbCTBEHHbIE opraHn3auun. OJHON U3 Takux opraHusauuin sBnsetcs MexayHapoaHas Mopckas
opranusauus (MMO), yupexaeHHas B 1948 rogy Ha XKeHeBCKOM KOH(EepeHLMM No BONpOcaM MOPEXOACTBA W
nMetoLlas cTaTyc cneumanmampoBaHHoro yypexaeHus OOH [2]. B ee pesatenbHOCTb BXOAWUT peLLeHne npo-
Brem 3arpssHeHus oKpyxatoLen cpedpl, obecneyeHune 6e30MacHOCTU Ha MOpe, COLENCTBIE COTPYOHUYECTBY
MO TEXHUYECKUM BOMpOCaM Mexay rocyaapcTaamu.

B cBS3K CO CTONKHOBEHMEM HOPUCOMKLMA CPa3y HECKOMbKUX FOCYyAapCcTB MO BOMPOCY YrOMOBHOMO npe-
CnefoBaHWs BUHOBHBIX MWL, B MOPCKOM pa3boe ans obecneyeHns 6e3onacHoCTH Ha Mope HeobXoanmMo yupe-
ANTb cneumanbHbii MeXayHapoaHbl cyaebHbIN OpraH, rMaBHOW 3af4ayei KOTOPOro CTaHET YronoBHOE Mpe-
crnefoBaHue nuu, 06BUHSIEMBIX B NUpaTCTBE. 3T0 0becneynt 06bEKTMBHOCTL NPU PacCCMOTPEHWUM Len O nu-
paTCTBe W YCTPaHWUT pasnnumsa B 3aKOHOAATENbCTBAX pasHbIX CTpaH 06 YroroBHOW OTBETCTBEHHOCTM 3a CO-
BEpLUEHNE aHanNM3MPYeMON NMPeCTYNHON LesTenbHOCTU. BTOpbIM BapuaHTOM pelueHus npobnemMbl MOXeT
cTaTb BHECEHME n3meHeHnin B KoHBeHLmo 0 MexxayHapoaHO MOpCKOM opraHm3aumm ans BoamoxHoctn MMO
OCYLUECTBNATL NPABOBOE PEryNMpoOBaH1e NMPaTCcTBa, a UMEHHO CO3AaHNe eanHoro 3akoHa no bopbbe ¢ mop-
CKM pa3boem, B TOM yucrne pa3pabotatb eAuHble CTaHOapTbl CEACTBUS, M CMOCOBHOCTb BEPLUMTL NPaBoCY-
ave. Heobxoaumo Takke €o3gaTb CUCTEMY BOEHHOTO NATPYNMPOBAHWUS OTKPbITBIX MOPCKUX MPOCTPAHCTB U
COMPOBOXAEHNS TAHKEPOB U CYXOrpy30B B ONACHbIX 30HAX.

Takum 06pa3om, B Lensx YnyyleHuss MexayHapoaHO-NpaBoBOro perynupoBaHus 60pebbl ¢ nupart-
CTBOM CrefyeT yuypeauTb CheumanbHbli MexayHapoaHbli CyaebHbI opraH, YKpenuTb CUCTEMY BOEHHOTO
HaA30pa Hag MOPCKMM aKBATOPUSMM U CO3AaTb eANHbI 3aKoH No 60pbbe ¢ MOPCKUM NMPaTCTBOM.
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YK 343.1

OLLEHKA PE3YJIbTATOB 3KCNEPTU3DI
LIWDPOBbIX HOCUTENEW WHDOPMALINN B
Yr0/10BHOM CY101POW30ACTBE

CAMOXWH KOHCTAHTUH ANEKCAHPOBWY

CTYAEHT 3 Kypca
opuanYeckoro gakynbTeTa
®r60Y BO «OpeHbyprckuii rocyaapCTBEHHbIN YHUBEPCUTET

AHHOTaums. AKTUBHOE U LUMPOKOE pacnpoCTpaHeHne LMdpOBbLIX TEXHOMOTUIA B NOBCELHEBHOM XU3HW TPax-
[aH C Hem3bEeXHOCTbIO BIEKYT 3a cO00I NOSIBNEHNE HOBbIX BbI30OBOB W Yrpo3, B TOM yucne, B obnactu obuye-
CTBeHHOM 6e3onacHocTn. K uucny nocnegHux, 6e3ycrnoBHO, OTHOCUTCS POCT 4ucna KubepnpecTynreHui.
Bopbba ¢ a1 rpynnor NpecTynneHunit HEBO3MOXHA TOMBKO Mepami ONepPaTMBHO-PO3bICKHOMO U OpraHM3aLy-
OHHOTO XapakTepa. bonbLuoe 3HayeHne B 3TOM CMbiCne NprobpeTaloT YronoBHO-NPOLECCYanbHble CPEACTBa,
B YaCTHOCTM, SKCMEPTHbIE 1CCneaoBaHus. byayun Hanbonee pacnpocTpaHeHHbIM BUAOM AOKa3aTenbCTBa B
YrONOBHOM CyA0MPOU3BOACTBE, 3aKIOYEHNe aKCnepTa, Kak 1 nioboe MHoe Lokas3aTenbCTBo, He UMEET 3apa-
Hee YCTaHOBNEHHOTO 3HAYEHNS 1 MOANEXUT OLEHKE B COBOKYMHOCTY C APYr MM JOKa3aTeNbCTBaMy.

B cTtatbe packpbiTa cneumduka LmdpoBbIX HOCUTENE MHopMaLmy kak 0BbekTa JKCMepTHOro uccneaosa-
HWS 1 BblAeneHbl 0COBEHHOCTH OLEHKM 3aKITIOYEHNS SKCnepTa.

KnioueBble cnoBa: LudpoBble HOCUTENN MHADOPMALMKM, IKCNEPTHOE 3aKmMioYeHne, A0Ka3aTenbCTBa, OLeHKa
[0Ka3aTenbCTB.

EVALUATION OF THE RESULTS OF THE EXAMINATION OF DIGITAL MEDIA IN CRIMINAL LITIGATION
Samokhin Konstantin Aleksandrovich

Abstract. The active and widespread spread of digital technologies in the daily lives of citizens inevitably
leads to the emergence of new challenges and threats, including in the field of public safety. The latter, of
course, includes an increase in the number of cybercrimes. The fight against this group of crimes is impossible
only through operational, investigative and organizational measures. Criminal procedural means, in particular,
expert research, are of great importance in this sense. Being the most common type of evidence in criminal
proceedings, an expert's opinion, like any other evidence, has no predetermined value and is subject to evalu-
ation in conjunction with other evidence.

The article reveals the specifics of digital media as an object of expert research and highlights the features of
evaluating an expert's opinion.

Keywords: digital media, expert opinion, evidence, evaluation of evidence.

[aHHble MuHucTepcTBa BHYTPEHHUX Aenl Poccun CBUAETENbCTBYIOT O TOM, YTO 3HAYUTENbHAs YacTb
KnbepnpecTynneHuin CoBepLIaeTcs C NPUMEHEHUEM TaKUX PeCypcoB, Kak couuanbHble CETH, SNeKTPOHHas
noyTa, MrHOBEHHbIE COOBLLEHNS, CPEACTBA aHOHUMU3ALMM W yAaneHHoro aoctyna u ap. CneacTtenem aToro
CTaHOBUTCS TpaHcdopmaums 6onblioro obbema Aoka3aTensCTB B LMAGPOBYHD hopMy, YTO, B CBOK 04epesb,
npegonpeaensieT notpebHocTb 0coboro cbopa, xpaHeHusi, 06paboTkM M aHann3a — C NPUMEHEHUEM 3MeK-
TPOHHbIX HOCUTENEN. B AencTBylowwen peaakumm YronoBHO-NpoLeccyansHoro kogekca Poccuiickon depepa-
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unn (ganee — YMNK P®) [1], HecmMOTps Ha HEOAHOKPATHOE UCMONb30BaHUE, He NPeAYCMOTPEHO HOPMATUBHOE
onpeneneHne NOHATUSA «3NEKTPOHHbIN HOCUTESb UHEPOPMAaLMM» KaK MCTOYHIKA UHOpMaLMK.

B FOCT 2.051-2013 (yTpatun cusy) nNoHATUE «3NEKTPOHHbIN HOCUTENbY ONpefensncs kak «Matepu-
arnbHbIA HOCUTESb, UCMOSb3YEMbI ANS 3an1cK, XpaHeH!s U BOCMPOU3BEAEHUS MHopMaLmmn, obpabaTbiBae-
MO C NMOMOLLBI0 CPEACTB BbIYUCIIUTENBHON TEXHWKWY [2]. ViccnenoBaHue npuBeaeHHOro onpeaeneHuns nos-
BOMNSIET KOHCTATUPOBATh LUMPOTY ONpefeneHns N3y4aemMoro MoHATUS, NOCKOSbKY ANS «3arnucu, XpaHeHus
BOCMPOM3BeEHNS UHPOPMaLMM» MOTYT BbITb MCNOMNb30BaHbI PasfiMyHbIe NPeaMETbl X033MCTBEHHO-ObITOBOTO
Ha3HayeHus, oTBevaloLme 3afaHHbIM Kputepuam. OgHaKko Takow Noaxon He MO3BOSSET TOYHO MPUMEHATH
AaHHbIA TEPMUH, YTO NOPOXAAET OLLMOKW NpaBonpUMeHeHus [9, c. 47].

[MpaBoBas HeonpeneneHHOCTb NOPOXAaeT AMCKYCCMOHHOCTb JaHHOMO BOMpoca cpeaun aKcneptos. B
Hay4HOW NuTepaTtype CrOXUIOCh HECKOMBKO, NoAYaC MUCKIHYaLWMX Apyr Apyra, NOAX0H40B K OnpeaeneHuto
paccmatpuBaeMon kateropuu. Tak, Hanpumep, B.H. I'puropbes, O.A. MakcumoB npegnaraioT onpegenstb
9NEKTPOHHbIN HOCUTESb MHAPOPMALMK YEPE3 KAaTErOPUIO «MPEAMET», Ha KOTOPOM COLEPXUTCA UMeEtoLLast 3Ha-
YeHWe Ans YronoBHOro fena MHgopMaums, HO Npu 3TOM CO3AaHHas He B paMkax Npou3BOACTBA MO Yrono.-
HoMy geny. Bocnpuste Takoi MH(OPMaLMU BO3MOXHO MCKMOYUTENBHO MPK UCMOMb30BAHUN SNEKTPOHHO-
BblYMUCANTENbHBIX CPefcTB [6, €. 34]. KO.H. Cokonos nonaraeT, 4To «3neKTPOHHbIA HOCUTESNb MHAOpMaLMmny —
9TO 9NEKTPOHHOE YCTPONCTBO, KOTOPOE TEXHUYECKN U TEXHOMOTMYECKN afanTUpoOBaHO K NPUMEHEHUIO MHOTO-
kpaTHo [10, c. 7]. Takoe yCTPOWCTBO NpeAHa3Ha4YeHO Ans 3anucK, XpaHeHus:, Nepeaayn 1 BOCNPOM3BEAEHMS
9NEKTPOHHOM MHDOPMALMW NOCPEACTBOM MHBIX TEXHUYECKUX CPEACTB.

B Hay4HOM CcO06LLECTBE BCTPEYAETCA TaKKe TOYKA 3PEHMS, B COOTBETCTBUN C KOTOPOI TEPMUH «3NEK-
TPOHHbIA HOCUTENb UHOPMALMUY HE OTpaXaeT BCel rnybuHbl U He BKIOYaeT B cebs BCe BO3MOXHbIE BUIbI
MaLUVMHHbBIX HOCUTESEN, Ha KOTOPbIX uKCupyeTcs Lmdposas nHdopmaums [9, c. 107]. YueHbim npeanaraercs
OnepupoBaTb TEPMUHOM «MaLUMHHbIE HOCUTENM MHopmauuuy. IToT TepmuH, otmeyaeT HO.H. Cokonos,
BKIIOYaeT B cebsl, KpOME 3NEKTPOHHBIX, M MarHUTHbIE W ONTUYECKME HOCUTENW. CXOXEN No3vLmMn Npuaepxu-
Baetca A.W. 3asynuH, npegnaralwynii 3aMeHnTb NpUMeHUMbIN 3akoHogatenem B Tekcte YK PO TepmuH
«3MNEKTPOHHbIA HOCUTENb MH(OPMALMNy TEPMUHOM «UMCPOBOA HOCUTENb MHOPMALKy, NOCKOMbKY Mo-
CrneHuM noapasyMeBaeT pasnuyHble TUMbl HOCUTENEN LMPPOBOK MHGopMaumu [7, ¢. 55].

[lencTBnTeNbHO, HA HACTOSILLMIA MOMEHT MHGOPMAaLMS MOXET ObiThb 3an1caHa Ha pasfnyHble TUMbl HOCK-
TENen — ONTUYECKIE, ANEKTPOHHbIE, MarHUTHbIE. BcneacTeme aToro nonaraem LenecoobpasHbiM onepupoBaTh
TEPMUHOM «LM(POBLIE HOCUTENW MHAOPMALWMM», N0 KOTOPLIMKA CriedyeT NOHUMaTh YCTPOWCTBO, (PYHKLMO-
HanbHO NpeaHas3HaYeHHoe Ans XpaHeHWs MHOPMaLMN BPEMEHHO UM MOCTOSIHHO B (hOpMe, NpUroaHOW Ans
NPUMEHEHIS B KOMMBIOTEPHOW TEXHWKE, @ Takxe Ans nepegayn 1 06paboTki B MHGOPMALIMOHHBIX CUCTEMAX.

Takum 06pa3oM, MOXHO 3aKMKYNTb, YTO LKPOBOI HOCUTESL MHGIOPMALIMKM Kak CaMOCTOSTENbHBLIN BUL
HocUTENs MHQOPMaLWMKN XapakTepu3yeTca OTNMYUTENBHBIM NPU3HAKOM — LieNeBON HanpaBlieHHOCTbLIO: Xpa-
HWTb, COXPaHATb UH(opMaLMto. Mpu 3TOM XpaHeHue WHAOPMaLMK MOXET BbiTb Kak BPEMEHHbIM, Tak 1 No-
CTOSIHHBIM 1 B LM poBOK (hopMe — B POpMe 3MEKTPOHHBIX CUTHAMOB.

Ele ogHum npusHakom LMgpoBOro HOCUTENS MHOPMALMK ABNSETCH UOEHTUYHOCTL KOMUW U OpUTMHa-
na HaxopsLencsa Ha HeM WHdopMmauwmn. Tak, Hanpumep, NePeHoC UHoOPMaLWK C OAHOTO MaTepuanbHOro Ho-
cutens (cpneLu-HakonuTenb) Ha APYrom (KECTKMI AMCK) cam no cebe He BNMSIET Ha coaepaHune MHgopmaLmm
Ha opuriHane 1 konuu. OHY UMEOT OZNMHAKOBYHO LIEHHOCTb. VIHbIMM CrioBaMM, 3aMeHa HOCUTENS MHAopMaLmun
He BneyeT 3a coboil 3ameHy ee cogepxanus [4, ¢. 13]. 3aKOHOMEPHO CneayLMM U3 3TOrO NPU3HaHUS Lnd-
POBOTrO HOCUTENS MHAOPMaLMK SBNSETCS Takoi NPU3HAK, Kak CMOCOBHOCTb COXPaHEHMS 3HAYUTENBHOMO 06be-
Ma UHopMaLmW Npu Manbix rabaputax matepuanbHoro Hocutens. MocnegHue 3a nocnegHe aga Lecatune-
TUS aKTUBHO 3BostoLMoHMpoBanu. Ecnm B koHue 90-x — Havane 2000-x rofoB LUMPOKOe pacnpocTpaHeHue no-
TNyYnn QUCKeTb! (TMBKWA MarHUTHBIA AMUCK), TO HA HACTOSALLMA MOMEHT MHGOPMAaLMS XpaHUTCS Ha 0bnayHbIX
cepsepax, OTNIMYALOLLMXCA OTCYTCTBMEM 06bEMA XPaHEHNS [aHHbIX U AUCTAHLMOHHOM AOCTYMHOCTLIO.

ELe ogHUM npusHakom LMGPOBOro HocuTens UHQOpMaLMK SBNSETCH HepaspbiBHAsA CBA3b MEXIY HO-
CUTENeM W XpaHsiuencs Ha Hem uHdopmaumen. CyliecTBytolee MHOroobpasie LMgpoBLIX HOCUTENEN UH-
(hopmauun (Mo Ha3HAYEHMIO, TEXHUYECKUM XapaKTEPUCTUKaM, NPUHLMNY AENCTBUS), UX CNeunduIHOCTb OKa-
3bIBaOT HEMOCPELACTBEHHOE BMMSHME HA OpraHM3auuio ¢ paboTbl C HUMK C TOYKW 3PEHWS YTOMOBHOMO Cya0-
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Npou3BoACTBa. B yacTHOCTH, cobupaHie nHopMaLmmn, UMEIOLLEN JoKa3aTeNbCTBEHHOE 3HAYeHMe, ¢ Ungpo-
BbIX HOCUTESIEN HAaNPAMYI0 3aBUCUT OT TEXHUYECKUX XapaKTepUCTUK MaTepUaribHOrO HOCUTENS U OT NPaBoBO-
ro pexuma Hhopmauun, XpaHawencs Ha Hem. MHbIMu cnoBamu, cobupanne fokasaTenbCTBEHHON WHGOp-
Mawuum € LMPOBbIX ANEKTPOHHBLIX HOCUTENEN HOCUT AnddepeHLmMpoBaHHbINA XapakTep [4, c. 13].

Coeobpasnem OTNNYaETCS W OLEeHKa pesynbTaToB JKCNepTU3bl LUNGPOBbLIX UCTOYHUKOB MHGOPMALMK.
Tak, 06BEKTOM 3KCMEPTHOrO WUCCrefoBaHNS BbICTYNaeT COBCTBEHHO LMQPOBON HOCUTENb MHOpMauuu. B
AaHHOM Crlyyae npoBoanTca cyaebHas KOMMbITEPHO-TEXHUYECKAsH AKCMepTM3a, pesynbTaToM KOTOpOW cTa-
HOBMTCS 3aKlOYeHMe 3KcnepTa, coaepxallee B cebe cBefeHus 0 ctaTyce 0bbekTa Kak HocuTens MHgopma-
LW, ero COCTOSIHME W Ha3HaYeHWe, BbINOHSeMas B paMKax YroroBHOTO Aesa porb.

Cneumduka KOHKPETHOTO 3KCMEPTHOrO UCCreaoBaHNS NPeAonpeaenseTcs TeM, YTO KOHKPETHbIN Lud-
POBOM HOCUTESb MHGOPMaLWK HaZEeNEeH NpU3Hakamy HeMOBTOPUMOCTU W MHAMBKAYaNbHOCTW. [laHHoe obcTo-
ATENbCTBO NOPOXKAAET onpenerieHHble 0COBEHHOCTU OLEHKMU MOSTYYEHHOTO pesynbTaTa 3KCMepTHOro ucche-
[0BaHNS C TOYKM 3PEHUS OTHOCUMMOCTM, JOMYCTUMOCTU U focToBEpHOCTY (CT. 88 YIK PO).

OueHka Ha OTHOCMMOCTb 3aKMKYEHWS 3KCMepTa B OTHOLIEHWUM LMGPOBOrO HOCUTENS MHOpMaLmu
npegnonaraeT, YTO YCTAHOBMEHHbIE SKCNEPTU30M PaKTbl MOrYT BbITb OTHECEHDI K NIOBOMY 3neMeHTy cocTaBa
npecTynneHns. Ha aaHHOM aTane OLEHKM 3aKIYeHWs aKkcnepTa crefyeT YCTaHOBUTb MOASMMHHOCTL Npesd-
CTaBNEHHOro LMPOBOro HocuTens MHopMaumn Ha akcneptusy. Heobxogumo Takke cobnogats Tpebosa-
HWS' 3aKOHOAATeNbCTBA NpU NPEAOCTaBNEHNN Ha 3KCMEPTHOE MccrefoBaHue UMKPOBOrO HOCUTENS MHAOP-
Mauun [4, c. 14].

[locTOBEPHOCTL Pe3ynbTaToB 3KCNEPTU3bI LIMPPOBOrO HOCUTENS MHPOPMALMK Kak SIBRSETCS cneayto-
LM 3TanoM OLeHKMW. Tak, Npu OLEHKe 3KCMEPTHOrO 3aKMYeHNs, CPOPMUPOBAHHOIO Mo pesynbTatam uccne-
A0BaHMs LMPPOBOro Hocutens uHgopmaLmm, HeobxoanMo YyCTaHOBUTb, YTO 3KCMEPT He BbiLESN 3a npeaensb!
CBOEV KOMMNETEHLMK, a Takke He HapyLWnn nopsaka NPOU3BOACTBA SKCNePTU3bl. Mpy 3TOM BaXHO YYWTbIBAT,
yTO cofepxallascs Ha LMMPOBOM HOCUTENe WHGOPMAUMS MOABEPKEHA W3MEHEHWUSAM U YHUYTOXEHWIH.
Bcrneacteue aToro, aKkCnepT nNpu NPOW3BOACTBE 3KCMEPTU3bl AOMKEH PYKOBOACTBOBATLCS NMPpUHLMNaMu pabo-
Tbl C MHChOPMALIMEN Ha LMGPOBbLIX HOCUTENSX, pa3paboTaHHbIMM MexayHapoaHOW opraHusauuein No Komnb-
0TEPHLIM A0Ka3aTenbcTBam [3].

B Teopuu fokasaTenbCTBEHHOO NpaBa BbiCKa3blBAETCS NO3ULMS, COTNAacHO KOTOPON OCYLLECTBNSeMas
B OTHOLUEHWW UMPPOBLIX HOCUTENEN MHOPMALMK SKCepTU3a NpeacTaBnsaeT coboit CamocTosTeNbHbIN Cro-
cob NpoBepKku NpeacTaBreHHbIX B MaTepuarbl YronoBHOMO Aena 3MeKTPOHHbIX AokasaTenscTs. [locToBep-
HOCTb MOJTy4YEHHOM C TaKMX HOCUTENEN MHGOPMALMK, UMEIOLLAs A0Ka3aTENbCTBEHHOE 3HAYEeHWe, MOXET BbITb
nocTaBneHa noj COMHEHKE Mo TOM NPUYKHE, Y4TO NOLOBHOro poaa MHopMaLWs ys3BMMa B TOM CMbICHE, YTO
MOXET OblTb Nerko uaMeHeHa. A Takue U3MeHeHWst MoryT BbITb 0BHapPYXeHbl TOMBKO NPU HENOCPEeLCTBEHHOM
yyacTum aKkcnepra.

[MpramMHamMu, CrnocobHbIMU NPUBECTM K HELOCTOBEPHOCTU 3aKITIOYEHMUS 3KCMepTa, MOTYT SABUTLCS HEHaOEX-
HOCTb cnocoba NoAroToBKW, XpaHeHUs Unu nepefaym obbekTa UCCNeaoBaHmMs; HeHaaexHoCTb cnocoba obecne-
YeHUst LIeNOCTHOCTM MHChopMaLWK; HEHaAEXHOCTL cnocoba cukcaummn nHchopmaLwmn Ha Hocutene [8, ¢. 302].

3aBepLUaloLLMM 3TanoM OLEHKM pesynbTaToB MCCIEA0BaHWS 3KCnepTa B OTHOLIEHWM LMPPOBLIX UC-
TOYHUKOB MH(hOPMALWK SBMSETCH YCTaHOBMEHWE AOMYCTUMOCTY 3aKIIOYEHUS SKCnepTa — NPUroLHOCTb yCTa-
HOBMEHHbIX CBEAEHUI B Ka4eCTBe [oKa3aTeNbCTBa 1 BO3MOXHOCTb UX MPUMEHEHWS B AOKasbiBaHuW. Jony-
CTUMOCTb Pe3ynbTaToB JKCNEePTM3bl LMGPOBbLIX HOCUTENEN MHGOPMaLmMK onpedenseTcs cobnoaeHneM npo-
LieccyanbHOro nopsiaka HasHayeHus 1 NpoBeAeHUst aKCnepTu3bl. Ha gaHHOM aTane npoBepsieTcs KOMNEeTeH-
LiMsl 3KCnepTa 1 yCTaHaBINMBAETCS €r0 HE3aMHTEPECOBaHHOCTb B UCXOAE Aena.

OnEeKTPOHHbIA HOCUTENb MHKDOPMALMK Nepes NpeaCcTaBneHneM N1 9KCNEepTHOro MCCreaoBaHWs aon-
XeH BbITb Hagnexawmm obpaszom odopmneH. MocTaHOBNEHNE O Ha3HAYEHUM IKCMEPTU3bl B OTHOLLEHUM
LMchpoBOro HocuTenst MHchopMaumn LOIKHO ObiTb BbIHECEHO ¢ cobnopeHnem Hopm YK PO u no copepxa-
HWIO COOTBETCTBOBATb TPebOBaHWAM NOCneaHero. 10 03HaYaeT, YTO B NMOCTAHOBMEHUM JOMKHbI ObiTh Npa-
BMIMbHO CHOPMYNIMPOBAHbI BOMPOCH! AKCMEPTY; SNEKTPOHHBIA HOCUTENb MHApOpMaLun JomkeH ObiTb npes-
CTaBMeH B yNakoBaHHOM U1 orneyaTaHHOM Buae. Kpome Toro, ¢ HasHaYeHUeM KOMMbIOTEPHO-TEXHUYECKOMN JKC-
NepTu3bl AOMKHbI ObITb 03HAKOMITEHbI YYACTHWKW YrONOBHOO Aena.
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Takum 06pa3om, OLeHKa pe3ymnbTaToB JKCMEepTHOrO WUccnenoBaHust LMGPOBLIX HOCUTENel MHGopma-
LMK NOAYMHEHA OBLMM 3aKOHOMEPHOCTSIM, KOTOPbIE CBOCTBEHHBI NSt OLEHKM Aoka3aTenbeTs. OfHaKO Bbl-
SIBNeHHas cneunduka 06bekToB LMdPOBON MHOPMaLMKN NpeaonpenensieT HeobxoauMocTb MPUMEHEHNS!
crneumanbHbIX 3HaHWiA. Tak, Npy BO3HUKHOBEHUM COMHEHUIA B BbIBOAAX CyAEGHOM KOMMbIOTEPHO-TEXHUYECKON
nHchopMaLmn LienecoobpasHo NpuBnekaTh creLmanicTa Ansi pasbsaCHEHNsS BONPOCOB, BXOASALLMX B €10 npo-
theccuoHarbHy KoMneTeHLmo. KpoMe Toro, 3akmioyeHne creumanmucTa MOXeT NoAKpenuTb AOCTOBEPHOCTb
3aKMIYEHNs! AKCepTa WK, HANpOTUB, Yka3aTb Ha HEOBXOAUMOCTb MPOBEAEHUS! MOBTOPHON MW AOMOMHW-
TeNbHOMN 3KCMEPTMU3bI.
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MEPCMEKTUBHBIE [PAHULIbI NOHATVN
(KOHTPOJIb» U «HAL130P» B YCIOBUAX
MOJIEPHU3ALIUWA 3AKOHOATE/IbCTBA

XOPbKOB AHTOH BAAWUMOBIY

acCUCTEHT kaheapbl NyBAMYHOMO NpaBa M HauMoHanbHoM 6e30nacHoCTM
Ypanbckuit MHCTUTYT ynpasnenus gunuan PAHXulC npw MNpesngente PO

AHHOTaUMA: NpeagMeTOM MCCredoBaHUs SIBNSIOTCS TEOPETUYECKWE acnekTbl MPUMEHEHMS MOHATUNA «KOH-
TPOMb» W «HAA30pP» B pamkax COBpeMeHHoro nybnmyHoro npasa. Llenb uccnepoBanua: opmmpoBaHmue as-
TOPCKWX rPaHUL, MOHATUIA «KOHTPOMbY U «HA430p» Ha OCHOBE aHann3a HOPMATMBHO-MPABOBLIX aKTOB M BbIBO-
[0B y4eHblX. MeTogonornyeckas ocHoBa: 06Liedunocodckme 1 TeopeTnyeckne MeToabl (CUCTEMHbIN aHa-
N3, CPaBHUTENBHO-NPABOBOM aHanu3, CUHTE3, AedyKuus, AuanekTuka), hopManbHO-NOrMYeckuin MeTog W
MeTO 3KCMEPTHbIX OLEHOK. Hay4YHas HOBU3Ha 3aKo4YaeTCs B NPEASOXEHHON TEOPETUYECKON MOLENN CUH-
T€3a TEPMMHOB B 3aBMCMMOCTM OT (DyHKLMOHamNa 1 CTENeHn BMeLaTenbCTBa rocyaapcTsa B AEATENbHOCTb
CyObekToB KOHTpONS (Hag3opa), NpeacTaBneHbl hakTbl BO3HUKHOBEHUS OPUANYECKMX KOSIM3NA NPUMEHEHNS
TEPMMHOMOMW, B TOM YUCIIE HA NpuMepe aesTenbHocT MocaBTonHenekumm. Mo pesynbTatam uccnegoBaHus
ChopMUPOBaHbI BbIBOAbI, OMpedensiome NpusHaky BO3MOXHOTO PasrpaHUYeHUs TEPMUHOB «HaA30p» M
«KOHTPOMbY, NPeANOXKEHbI MOAXOAbI B CTPATEM0 UCMONb30BaHMS TEPMUHOB B cucTeMeE My6nnyHO-NPaBOBbIX
OTHOLLIEHWI.

KntoyeBble cnoBa: KOHTPOMb; HAA30p; KOHTPONbHAsA (Had30pHas) AeSTENbHOCTb, rOCYAAPCTBEHHbIA KOH-
TPOMb; pasrpaHUYEHe NOHATUI; OpraHbl rOCyAapPCTBEHHON BNACTW; roCy4apCTBEHHOE ynpaBreHue; nyonmy-
HO-NPaBOBbLIE OTHOLLEHUST; 3aKOH O KOHTPOSE; PErynsaTopHas «UnboTUHAY.

PROSPECTIVE BOUNDARIES OF THE CONCEPTS OF «CONTROL» AND «SUPERVISION» IN THE
CONTEXT OF MODERNIZATION OF LEGISLATION

Horkov Anton Vadimovich

Abstract: the subject of the study is the theoretical aspects of the application of the concepts of "control" and
"supervision" in the framework of modern public law. The purpose of the study is to form the author's bound a-
ries of the concepts of "control" and "supervision" based on the analysis of regulatory legal acts and the con-
clusions of scientists. Methodological basis: general philosophical and theoretical methods (system analysis,
comparative legal analysis, synthesis, deduction, dialectic), formal logical method and the method of expert
assessments. The scientific novelty lies in the proposed theoretical model of the synthesis of terms depend-
ing on the functionality and degree of government interference in the activities of subjects of control (supervi-
sion), the facts of the occurrence of legal conflicts in the use of terminology are presented, including the ex-
ample of the activities of the State Traffic Inspectorate. Based on the results of the study, conclusions have
been drawn that determine the signs of a possible differentiation between the terms "supervision" and "con-
trol", and approaches to the strategy of using the terms in the system of public law relations have been pro-
posed.

Key words: control; supervision; control (supervisory) activity, state control; differentiation of concepts; public
authorities; public administration; public law relations; law on control; regulatory "guillotine".
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[enctaytowmmm nonoxeHuamu degepansHoro 3akoHa ot 30.07.2020 Ne 248-93 «O rocyaapCTBeHHOM
KOHTpoOsie (Haa3ope) U MyHUUMnansHOM KOHTpone B Poccuickon deaepauumy pasrpaHUYeHne NOHATUM «KOH-
TPOMb» W «HAA30pP» He OnpefeneHo, Npu 3ToM AnddepeHLUMpPOBaHHbIA NOAXOA MPU UCMOMb30BaHUN TEPMU-
HOMOMN B HAMMEHOBAHMUSX Pa3NNYHbIX MEXaHU3MOB rOCYAAPCTBEHHOIO YnpaBfeHns umeeT Mecto ObiTh. B
cogepxaHum ctate 1 ®egepansHoro 3akoHa ot 30.07.2020 Ne 248-03 noHsATUE «rOCYOapCTBEHHbIA KOH-
TpONb (HAaA30P)» M «MyHULMNAMNBHBIA KOHTPOMbY NPUPABHMBAOTCSA, NPY 3TOM B NPABOBOM NOSE MyHULMNanb-
HOrO KOHTPOMS TEPMUH «HAA30p» HE MpumeHsieTcs. DakT HpUANYECKOrO paBEHCTBA MOATBEPXKAAETCA 3a-
KpenneHnem cogepxaHuii TEPMUHOB efuHbIM onpeaeneHnem 1 obLLen Lenbio peanuaawmn.

Mogo6HON NPaBOBOW MO3ULMW NPUAEPKUBAETCS PSS Y4eHbIX-1ccnenoBaTeneit. BelBogbl 0 Hanmuum npu-
3HAKOB HOPMAMYECKOTO PABEHCTBA MOHATUNA «HAZ30P» U KKOHTPOMbY 3aKpenmneHbl B HayuHbIX Tpyaax A.M. Tapa-
cosa [1, ¢. 15], C.M. 3ybapesa [2, c. 417], C.M. 3bipsiHoBa [3, c. 27], M.A. NanuHoi [4, . 152], npu aToM noaxogpb!
YYEHbIX B MOMbITKAX YCTAHOBMEHWS BO3MOXHbIX MPaHUL, TEPMUHOB «KOHTPOSbY M «HAA30p» BECbMA Pas3nMyHbl.

HayuHble uccnegosanus K.B. Macnosa [5, ¢. 85], H.A. 3axapuoson [6, ¢. 293], 0.A. AHgpeesoi [7, c.
55] OCHOBaHbI Ha TOM, YTO MOHSATUE «KOHTPOSbY UMEET Bornee LMPOKOE NPOUCXOXAEHUE U BKITOYaET B cebs
MexaHu3Mbl «Haa3opay, B TO BPEMS Kak «Haa30p» onpegdensertcs, kak Gonee «HabnwogatenbHbIny UHCTPY-
MEHT peanusauum rocyaapCTBEHHbIX MOHOMOYUI.

OpWeHTMpYSCb Ha TeKyLLY MOAEepHM3aLMo (DYHKLMOHANBHBLIX BO3MOXHOCTEN KOHTPOMbHBIX (Haa30p-
HbIX) OpPraHoOB, HENb3s HE COrMacuUTLCA C MHEHUSIMI PsiAa aBTOPOB, BeAb HEKOTOPbIEe BbIBOAbI O Npupoae no-
HATUIA «KOHTPOMb» W «HAA30p» AOCTATOMHO NPUONKEHbI K COBPEMEHHOM CTPYKTYPE rOCYAapCTBEHHOMO
ynpaBeneHus B cpepe KOHTpoONs (Hagaopa), npeanonararoLen MUHAMU3aLMio BMELLATENbLCTBA rocy4apCTBEH-
HbIX OpPraHOB B AEATENbHOCTb KOHTPONMPYEMbIX (MOAHAA30PHbLIX) ML U YCTAHOBNEHWE NpuopuTeTa Mepo-
NPUSTUSAM MO NPOUNAKTUKE HapYLIEHW 0Bs3aTenbHbIX TPeGOBaHMIA.

OtcyTtcTBME B NPABOBOM MOfE €AMHOTO NOAXOLA B PasrpaHUYEHUN NOHATUA «KOHTPOMbY W «HaZ3op»
(hopMUPYET YCNOBUS HEKOPPEKTHOTO NPUMEHEHUS TEPMUHONOTUN B 3aKOHOLATENbCTBE.

B pamkax uccnenoBaHus aBToOpoOM NPOBEAEH aHanu3 NoA3akoOHHbIX HOPMATWUBHO-NPaBOBbIX akToB (Mo-
TNIOKEHNS O BMAAX KOHTPONs/Haa30pa), No pesynbTatam KOTOPOro YCTaHOBMEHb! (hakTbl, Korga topuanyeckas
HEOAHO3HAaYHOCTL/HEONPeaEeNeHHOCTb NPUMEHEHNS TEPMUHOB «KOHTPOSb» W «HaA30p» COMYTCTBYET BO3HWK-
HOBEHWO MPaBOMPUMEHUTESBHBIX KOMU3NK.

OnpepeneHo, 4To B Gorbluei YacTh NOA3AKOHHbIX akTax uccrneLyemble TepMUHbI MPUMEHSIOTCS B 06-
em copmate: «KOHTPONMbHas (Haa3opHas) AEATENbHOCTbY, KKOHTPOMbHble (HA430pHbIE) MEPONPUATUIAY,
«KOHTPOIbHbIE (HaA30pHbIe) AENCTBIUSY, NPU 3TOM, UMEKOT MECTO U (haKTbl UX Pa3nYHOTO NpUMEHEHNS. Tak,
B COOTBETCTBUM C MyHKTOM 3 [MonoxeHus o Buae KOHTPons [8] MUHMCTEPCTBO CTPOUTENBLCTBA M XUMNLLHO-
KOMMYHarbHoro xossncTea Poccuiickon ®efepauun HaZeneHo NOfHOMOYMAMW MO OCYLLECTBNIEHUIO pese-
panbHOro rocyapCTBEHHOTO KOHMPOJs 3a LeATENbHOCTbI HaLUMOHaNbHbIX 0BbeNHEHNA CaMoperynmupyo-
WMX opraHu3auuin. TepMuH «HaZ3op» B HaUMEHOBaHWW BUAa AEATENbHOCTU rOCYAapCTBEHHOTO OpraHa He
NPUMEHSIETCS, NPU 3TOM B COAEP)aHUM HOPMATUBHO-NPABOBOIO akTa, ONpeaeNnstLLero Nopsaok opraHn3aLmuy
W OCYLLECTBIIEHNSI KOHTPOIS, TEPMUH «HAA30p» YNoTpebnseTcs HeogHOKPaTHO [8].

OgHMM 13 NpUMEPOB NPaBOMPUMEHUTENBHOM KOMIM3WW B pamkax paccMaTpuBaeMmblX nyBrmnyHo-
NPaBOBbIX OTHOLUEHW SBNSETCS BONPOC 3aKOHHOCTU MPUMEHEHUS OpraHaMn OCaBTOMHCTEKLMM MOMOXEHU
4.27 ¢1.19.5 KoAll P®. Tak, B Lensx 3awuTbl npas rpaxgaH Ha 6esonacHble yCnoBus NepeaBuxeHns no 4o-
poram o6LLero nonb3oBaHUs opraHaM 0CaBTOMHCNEKLMM B pamkax hedeparbHo20 20CydapCmeeHH020 KOH-
mpons (Had3opa) 8 obnacmu 6e3onacHocmu A0POXHO20 A8LXKEHUS 3akpenneHa 06513aHHOCTL Bbldauu B ad-
pec KOHTPONMpyeMbIX UL, NPeAn1caHunii 06 yCTpaHeHun HapyLeHns obssatenbHbix TpeboBaHWi, Npu 3TOM B
cooteTcTBMM € 4.27 ¢T.19.5 KoAll P®, agMnHUCTpaTUBHAs OTBETCTBEHHOCTL MPEAYCMOTPEHA 3@ HEBbINOII-
HEeHWe B YCTAHOBIIEHHbI CPOK 3aKOHHOrO NpeanucaHns opraHa, OCyLecTBASLWEro gedepasbHbil 2o0cydap-
cmeeHHb Il Had3op 6 obracmu obecneyeHus bezonacHocmu AopoxHo20 dsuxeHus. MNogobHble puanyeckme
KONMN3WK, B YaCTW Hannums B AENCTBYIOLLEM (heepanbHOM 3aKOHOAATENbCTBE HECOOTBETCTBUN TEPMUHOMO-
MK, OPMUPYIOT YCIIOBUS AN NPUHATUS JOSMKHOCTHBIMU NMLIAMU OPraHoB KOHTPONS (Had3opa) He3aKOHHbIX
Mep MO NPUBMEYEHNIO BUHOBHBIX MWL, K aAMWHWUCTPATUBHOWM OTBETCTBEHHOCTU. Tak, cornacHo [oknagy o6
ocyLecTseHu MuHucTepcTBoM BHYTpeHHUX aen Poccuidickon ®efepauuv eaepansHOro rocyaapCTBEHH O-
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ro kKoHTpons (Hagsopa) B obnactu 6e30mMacHOCTM JOPOXHOTO ABMKEHWS 3a 2024 rog Mepbl aAMUHUCTPATUB-
HOrO pearnpoBaHMs CO CTOPOHbI OPraHOB KOHTPONS (Haa3opa) no haktam HeBbINOMHEHUS NPeanuMcaHni,
HanpaBfeHHbIX HAa OpraHU3aLMio YCTPaHEeHMI HapyLieHnin B 06nacTi 6e3onacHoOCTH JOPOXHOTO ABKEHWS, B
2024 rogy npuHumanucb 1280 pas [9].

AHanornyHas cutyauus UMeeT MecTo OblTb M B pamkax peanusauuu rocydapCTBEHHOrO KOHTPONS
(Hag3opa) 3a peanu3auuei opraHam UCMOSHUTENBHOW BNACcTW M OpraHaMmm MeCTHOTO caMoynpaBneHns nosi-
HOMOuMA B obnacTtu 6e30macHOCTM JOPOXHOTO ABWMXKEHNS, TaK kak nonoxenus ¢1.19.5 KoAll PO B cBoem co-
AepXaHuUM He npedycMaTpuBatoT HanuyMe JaHHOTO BUAA rocydapCTBEHHOTO KOHTPOMS, B CBSI3W C YEM OCHO-
BaHWS NS NPUHATUS Mep agMUHUCTPATUBHOIO pearnpoBaHus no AaHHbIM pakTam Ha TekyLMin nepuog y op-
raHoB KOHTPONS (Haasopa) OTCYTCTBYKT. ABTOP nonaraet, YTo B Lensx obecneyeHnst 3aKOHHbIX NpaBOBbIX
OCHOBaHUM [N MPUHATUS OpraHamu KOHTponst (Hagsopa) No (hakTam HeBbINONHEHWUS npeanuca-
HWA/TpebOBaHUI JOMKHOCTHBIX MWL, MEP, HanpaBMneHHbIX Ha NpuBReYeHne CyOBLEKTOB KOHTPONS (Haasopa) K
aAMUHUCTPATUBHOW OTBETCTBEHHOCTYU, UMEETCS OnepaTuBHas HeOBX0AMMOCTb NpuUBeaeHNs nonoxeHnin KoAr
P® B cooTBeTcTBME TPebOBaHUSM 3aKOHOAATENLCTBA, PETYMPYIOLLEr0 OTHOWEHUS B cpepe KOHTPONbHOM
(HaL30pHOI) AEATENBHOCTMW.

HeoaHO3HaYHOCTb NMPUMEHEHUS TEPMUHOB BbISIBIEHA M B XO4e aHanu3a CBefeHWid B (heaeparnbHbIX
roCyfapCTBEHHbIX WMHMOPMALMOHHBIX cucTemax: «EAWHbIN peecTp BWAOB KOHTpons» (ganee — OMUC
«EPBK»), «EOuHbIA peecTp KOHTPOMbHbIX (HAZ30pHbIX) MeponpusTuity (fanee — OMMC «EPKHMy). Tak
Hanpumep, B uHTepdence nnatdopmbl PrAC «EPBK» ncnonb3ylotcs TepMUHBI: «KOHTPOSbY, «BUAbl KOH-
TPONS», «YPOBEHb KOHTPONS», a B MHTepdeiice undposon nnatcopmbl PIrUC «EPKHM» uccneayemele no-
HATUS MCNONb30BaHbI yxe B 0006LIEHHON (hopMe: «KOHTPONbHOE (HaA30pPHOE) MEeponpUATUEY, KKOHTPOSb-
HbI (HaA30PHbIN) OpraHy, «KOHTPOMNbLHOE (HAL30PHOE) AeiCTBUEY.

Vcnonbayemble B LMMPOBOA CUCTEME MOHATUSA TakKe UMEIT rpaHn pasmeneHus, HanpuMep: «deae-
panbHbIA rOCYapCTBEHHBIN KOHMPO/b 3@ AEATENBHOCTLIO HALMOHANbHBIX 06beANHEHNA CaMOperynupyeMbIx
opraHusauuiny n «eaepanbHblii rocyaapCTBEHHbLIN NOXapHbI Had3op». Mpu uccnegoBaHMM yHKLUMOHAmMb-
HbIX CXOACTB/pasnuuuii aBTOPOM YCTAHOBMEHO, 4TO B 0Boux cryyasx [lonoxeHnsMM O BUOAX KOHTPONS
(Hagaopa) [10,11] NpesycMOTPEHbI MEXaHM3MbI KaK NPOUNaKTUYECKOrO (BHECEHME NPEOCTEPEXEHNN, NPO-
BEAeHWe NpOUNAKTUYECKINX BUIUTOB), TaK M aAMUHUCTPATUBHO-IOPUCAMKLIMOHHOIO XapakTepa (npusneyeHne
K aMMHUCTPATUBHOW OTBETCTBEHHOCTH, Bblhaya npeanucaHuii).

YunTbiBas U3MOXKEHHOE, aBTOP CYMTAET, YTO KIMKYEBOW OPUEHTUP 3aKOHOAATENbHON WHTepnpeTaLum
MOHSATUI JOMKEH (POPMUPOBATLCS C YYETOM pPasrpaHUyeHnst BUAOB LeATENbHOCTY OpraHoB KOHTPONS (Hag3o-
pa) Ha 2 OCHOBHble KaTeropuu: «Hag3op» - NpounakTUKa HapylleHuin obs3aTenbHbIX TpeboBaHUIi, «KOH-
TPOMb» - aAMWHUCTPATUBHO-OPUCAMKLMOHHAS LesTenbHOCTb. B cnyvae peanusauuu opraHamu rocypap-
CTBEHHOWN BrlacTu 060X HanpaBneHuin AesTenbHOCTH, B HAUMEHOBAHWM BUAA LEATENbHOCTU NPUMEHUM Tep-
MWH: «KOHTPOSbHO-HAL30pHasy.

Mo pe3ynbTatam UCCreaoBaHNs aBTOPOM CHOPMUPOBAHbI CRIEAYHOLLME BbIBOAbI U NPEANOXEHUS:

1. YuutbiBas macwtabHoe pechopMMUpoBaHNE AEATENBHOCTY OpPraHOB KOHTPOMS W Hag3opa, 3akpen-
nenuve B ®epepanbHom 3akoHe oT 30.07.2020 Ne 248-03 0606LLeHHON TEPMUHOMOTUK: «KOHTPOMb (HAA30p)»
peanu3oBaHo B LENsX WCKMOYEHNs NOTPeBHOCTU eAMHOBPEMEHHOMO BHECEHUS W3MEHEHWU B HOPMATUBHO-
NpaBOBbIE aKTbl, @ TaKKe BO3MOXKHOCTU UX MPUMEHEHUS B TEKYLLMX PeaaKLmUsX.

2. OnpepgeneHo, YTO OQHUM W3 NPU3HAKOB OCYLLECTBMNEHUS KOHMPO/bHbIX NOMHOMOYNI CReayeT cuu-
TaTb MPaBOBYID BO3MOXHOCTb YMOMHOMOYEHHOTO OpraHa KOHMPO/s MPUHUMATb B OTHOLIEHUW Cyb6bekmos
KOHMPOIIS Mepbl aAMUHUCTPATUBHO-IOPUCANKLMOHHOIO XapakTepa.

3. OnpepeneHo, YTO OOHUM W3 MPU3HAKOB OCYLUECTBIEHNSI HAO030PHbIX MOMHOMOYNA CreayeT cuu-
TaTb NPaBOBYK BO3MOXHOCTb YNONHOMOYEHHOMO HA030pHO20 OpraHa OCYLLECTBMSATb B OTHOLUEHUM Cybbek-
moe Ha030pa MepbI N0 NPOUNaKTVKe HapyLLEeHWn 0Bsi3aTenbHbIX TPe6oBaHMIA.

4. B npaBoBOM none mmeetcs NoTpeOGHOCTb MPaBOBOrO 3akpenneHus AnddepeHLmaLmm noHaTUi
«HaA30p» W «KOHTPOSbY, COFAcHO NPeanoXeHHbIM NpuaHakaM. OnpeaeneHa HeobXoaNMOCTb BHECEHMNS KO p-
PEKTUPOBOK B AEUCTBYIOLLME HOPMATWUBHO-NPABOBbLIE aKThbl U (hedepanbHble rocyAapCTBEHHbIE LUM(pOBbIE
WH(HOPMALMOHHbBIE CUCTEMBI.
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WHOMBMOYaNbHbIN NpeanpuHuMaTesb

AHHOTauus: B CTaTbe NPOU3BOAUTCA AeTanbHOe WCCreaoBaHie NpeaBapuUTeNbHOTO 3aceaaHns B rpaxaaH-
CKOM CyJ0MPOMU3BOACTBE M BOSHMKAILLMX B HEM CPEACTB YCTpaHeH!s cyne6HbIX OLwMOOK. ABTOPOM BbisiBI€-
Hbl CPECTBA YCTPaHeH!s CyaAebHbIX OLIMOOK Ha pasnyHbIX nofdsTanax npeasapuTensHoro cyaeGHoro 3ace-
[aHus.

KnioueBble cnoBa: npefpaputensHoe cyaebHoe 3acenaHqne, cyaebHas ownbka, cpeacTsa ycTpaHeHus Ccy-
[e6HbIX OLMBOK, NOArOTOBKA rPaXaaHCKOro ena, rpaxaaHcKkoe Cyaonpon3BOaCTRO.

ON THE ISSUE OF THE MEANS OF ELIMINATING JUDICIAL ERRORS DURING THE PRELIMINARY
COURT SESSION IN CIVIL PROCEEDINGS

Pogodin Mikhail Aleksandrovich

Abstract: the article provides a detailed study of the preliminary hearing in civil proceedings and the means of
eliminating judicial errors that arise in it. The author has identified the means of eliminating judicial errors at
various sub-stages of the preliminary court session.

Key words: preliminary court session, judicial error, remedies for judicial errors, preparation of a civil case,
civil proceedings.

lMpencTaBnseTcs, YTo CpeacTBa ycTpaHeHus cyaebHbIx oWwnbok B npeaBapUTensHOM 3acefaHun Heob-
XOAMMO HavaTb C ONpeaeneHnst XapakTepPUCTUK CPeacTB X ycTpaHeHns. Tak, .M. 3aiues oTmeyan npoueccy-
anbHbIil XapakTep AaHHbIX cpeacts [1, c. 78; 2, . 152]. [IencTBUTENBHO, YKe COBEpPLUEHHYHO OLUMOKY Henpea-
CTaBISIETCS BO3MOXHbBIM UCTPABUTb HE NPEeAYCMOTPEHHbIM NpoLeccyanbHbIM 3aKOHOAATENBCTBOM CPELCTBOM.

ObpaTtM BHUMaHMKE, YTO rpaxaaHCKOe npoLeccyanbHoe 3aKOHOLATeNbCTBO COAEPKUT OYEHD LUMPOKUN
nepeyeHb CPeacTB yCTpaHeHus cyaebHbIX OLWMBOK, MPSMO MMEHYS UX TakuM 06pa3oM ML YACTUYHO.

Tak, cpeacTBa ycTpaHeHus cyaebHbIx OWMOOK B pamkax npeasapuTenbHOro cyaebHoro 3acepaHns
NpeACTaBnAeTCs BO3MOXHbIM AnchdepeHLMpoBaTh Ha ABE KaTEropun:

Bo-nepsbIx, He Tpebylowme obpalueHns B BbilecToswme cyapl. K Takum CpeacTBam YCTpaHeHus Cy-
AebHbIX oWmMbOoK crnefyeT OTHOCUTb BCE BUAbI NPOLECCyarbHbIX AENCTBUNA CyAbM U CTOPOH A1 NPUBELEHNS
paspeLLeHns rpaxaaHCKoro Aena B Takoe COCTOSHWE, B KOTOPOM OHO 6binio 6bl Npu HEAOMYLLEHWM B MPOLLOM
cynebHo owmnbku.
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Bo-BTOpbIX, Tpebytowme obpalleHus B BoilecToswme Cyabl. K Takum cpegctam ycTpaHeHus cyned-
HbIX OLUMOOK CreayeT OTHOCUTL BCE Cryyau, KOrga eanHCTBEHHbIM Cnocobom yeTpaHeHus CyaebHo owmbkm
SIBNSAETCS Nogaya YacTHOM xanobbl.

Pasbepem BO3MOXHbIE CyaebHble OLWMOKM B paMKax npeaBapuTensHoro cyaebHoro 3acefaHws u cped-
CTBa WX YCTPaHEHMs.

1. OwwuBoyHbIN JONYyCK Nuua, He SABNSIOWEroCs Y4aCTHUKOM [aHHOrO rpaxaaHckoro gena. lMpegd-
CTaBNAETCS, YTO AaHHas OLWnbka SBNSAETCH YCTPaHUMOW CyAOM Kak CaMOCTOSTESNbHO, TaK U MO XOA4aTancTay
CTOPOH. [py 0BHapyXeHUN NPU3HAKOB, YTO NN, BbiAatoLee cebs 3a CTOPOHY rpaxaaHCKoro Cyaonpou3Boa-
CTBa (HanpumMep, Cryvaun nosHbIX TECOK), Cya BNpaBe MOBTOPHO YCTAHOBUTb SIMYHOCTL TAKOro JINLA, BbISICHNT
OTCYTCTBWE Y HEro CBSA3N C AaHHLIM AENOM, Pa3bsACHUTL EMY YTO OH HE SBNSIETCS CTOPOHON No Aeny v SBns-
eTCs cnyLiaTenem.

B cnyvae, ecnu B pamkax UCKOBOrO 3asBfieHUst Bbin NPUHSAT UCK K HEHaAnexaiiemy OTBETYMKY, Cy4
BrpaBe NpeanoXuTb 3aMEHUTL OTBETYMKA HA Hadnexallero, NoCTaBUTb BOMPOC O MPUBMEYEHUN COOTBETYU-
ka(oB). A B Cryyae Hecornacusi UCTLa Ha 3aMeHy CTOPOHbI Cnopa, CyZ BrpaBe Kak npuBneYb Hagnexailero
OTBETYMKA B KA4YECTBE TPETLErO NMLA, NOCKOMbKY AEOM 3aTparMBatoTCs €ro MHTEPECHl U MPOLOSKUTL pac-
CMOTpeHue Jena.

B crnyyae gonyLieHHo owmbky npu gonycke NpeacTaBUTENs, HanpuMep, npy Jonycke NpeacTaBuUTeNs
C NPOCPOYEHHOW JOBEPEHHOCTBIO CyA BMpaBe Npy HanWuMu JOBEPUTENS YCTAHOBUTbL Y HErO BOMIO Ha Mpo-
[OMKEeHWe NpeACcTaBleHns MHTEPECOB MpeaCcTaBUTENEM MO XO4aTalCcTBY MMM OTBECTW MpeacTaBUTENs OT
yyactusi B gene [3].

2. OwnboyHoe npuBreYeHWe TPETLErO NUUA, He 3asBMSIOLWEro CamocToATENbHbIE TpeboBaHus. B
LienloM faHHas owmbka SBRSETCS HeYCTPaHUMON, NOCKOMbKY paxaaHCKuie npoueccyanbHbi kogeke PO He
COAEPXUT MEXaHU3MOB OTBOAA TPETbWX NUL, He 3asBNSAILMX CaMOCTOATENbHbIX TpebosaHuit. Mpu aToM,
HECMOTpS Ha TO, YTO AaHHas oLwmnbka Ge3ycnoBHO sBNAETCA cyaebHON, e€ UCKIYEHNE HEBO3MOXHO B Bbl-
LIECTOSALLMX MHCTaHLMSAX, MOCKOSIbKY OHA HEe OTBEYAET KpUTEPUSAM CYLLECTBEHHOCTM.

3. OwnboyHoe He MpuBREYeHWe TPETLETO NULUA, HE 3asBMSIOLLErO CaMOCTOATENbHbIE TpeboBaHMS.
Yka3aHHas oLmbka MOXeT BbITb YCTpaHeHa NocpesCcTBam NPUBIIEYEHNS TPETLEMO NULA NPU JanbHeLem pac-
CMOTpPEHWUM iena C MOBTOPHbIM HA4aroM paccMoTpeHus gena. Kpome Toro, B Cnyyae BbIXoAa 3a npefernbl pac-
CMOTPEHUS 3asBINEHHON TEMbI, MPW JarbHENLLEM PacCMOTPEHUN [iena B CyAe BbILUECTOALMX UHCTaHLUMIA aH-
Has cynebHas olmbka ABSETCS OCHOBAHWEM AN OTMEHbI PELLEHUS Cyaa 1 NOBTOPHOIO €r0 PacCMOTPEHUS.

4. PaccmoTpeHue xofaTaucts W [oKas3aTenbCTB, He MepefaHHblX ApYron CTopoHe. Hactosiwas
OLIMOKA B YaCTK BbIHECEHHBIX OMPeLeNeHnn SBNSETCA (hakTUYeCkn HeycTpaHumon 6e3 nogaum YacTHON xa-
noBbl unu fanbHenwwero 06xanoBaHNs, NOCKOMbKY CyA CaM HE MOXET OTMEHUTb COOCTBEHHbIE ONPeaeneHus.
EQVHCTBEHHBIMU UCKNIOYEHUAMI SBNSIETCH MEXaHU3M UCKIMOYeHUs [0Kas3aTensCTB W nofjadun 3asBheHus o
noAnore 4okasaTeNbCTB, KOTOPbIE MOTYT NPUBOAUTL K (PAKTUYECKOMY UCKITIOYEHUIO JoKa3aTenseTB. OTMETUM,
4TO B JAHHOM MyHKTE HEe paccMaTpuUBalOTCA Takue XoAaTancTaa kak Xo4aTaicTBo 06 03HaKOMIEHUM C MaTe-
puanamu fena um XoAaaTailCTBO O Ha3HaYeHUM BUAEO-KOH(MEPEHL CBA3N W aHanoruMyHble, He Kacarolmecs
WHbIX CTOPOH XOAaTancTBa, NOCKOSbKY OHU He TpebytoT UX HanpaBneHus (nepegayun) CTOpoHam cropa.

9. [lponyck 3acnywwmsaHus MO3WUUMA CTOPOH OTHOCWUTENBHO OTAENbHbIX XOZATauCTB M [oKasa-
TENbCTB. YKa3aHHOe HapylleHne SBnseTcs hakTU4eckn HeyCTpaHMMbIM, MOCKOMbKY MOCMe paspeLLeHns Xo-
[aTancTBa Ccyf yKe He paccMaTpuBaeT ykadaHHbI BONPOC NOBTOPHO (3a psAoM ucknoyeHuin). OgHako, ecnu
no3nLWs CTOPOHbI MOTa BbICTYNaTb CPELCTBOM NpedynpexneHus CyLeCTBEHHOrO HapyLIeHUs MaTepuanbHo-
ro v (Mnn) npoueccyanbHoro npaea, ykasaHHOE MOXET BbICTyNaTb OCHOBAHUEM Kak A1 OTMeHbI BCero byay-
Lero peLleHns:, Tak U NPOMEXYTOYHOTO NPOLIECCYanbHOr0 akTa B paMKax YacTHOM kanobb.

6. He BbisBNEHe npoLeccyanbHblX (hakToB, MPENSTCTBYIOLWMX PAaCCMOTPEHWMO ferna. YkazaHHOe Hapy-
LUEeHVe SBNSIETCS YCTPaHUMbIM. Tak, Npu 0bHapyXeHWW Takux (hakToB CyA BrpaBe B XO4e CYAONPOM3BOACTBA B
CyAe NepBON WHCTaHLMW NPUHSTL Takne Mepbl Kak NpekpaLleHne npon3soacTBa no Aerny, ocTasrneHne ero 6e3
PaccMOTPeHus:, Nepefaya fena B KOMNeTeHTHbIN cyg. OfHako, OKOHYaHWe NOLATOTOBKM Aena SBrseTcs npensT-
CTBMEM NS BO3BPALLEHMS UCKOBOTO 3asBIMEHUs, KOTOPOe, (hakTU4ECKU, HEBO3MOXHO NPOW3BECTM MOCE Havana
PacCMOTPeHMs fena Mo CyLIecTBy Aaxe B Cyvae AarnbHenwero 06anoBaHus B BbILUECTOSLLME CYabl.
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7. Tponyck 3acnywuBaHWs MO3WLMA CTOPOH MO CYyWeCTBY Aena. YkasaHHOe HapylueHue SBnseTcs
YCTpaHUMbIM B CyAe NepBOi MHCTaHUMU. Tak, Npu pacCMOTPEHUM Aena no CyWeCTBY Cyh MOXeT YTOYHWUTb
nckoBble TpeboBaHMS, NO3ULMM CTOPOH YCTHO WK B MMCbMEHHON (hopMe. Kpome TOro, Npu BbISIBNIEHWN Tpe-
TbUX NINL, KOTOPbIE MO BbITb BbISIBNEHbI B paMKax NpeaBapuUTENbHOMO 3aceaHusi, Cy Brpase npueneyb
WX K y4acCTuio B ene 1 MOBTOPHO Ha4yaTb pacCMOTPEHe Aena.

8. OwmnboyHoe npekpalleHre NpoM3BOACTBA, MPUOCTAHOBIIEHUE UMW Nepeaaya rpaxaaHckoro aena,
BO3BpalLeHWe UCKOBOro 3asiBneHns. [JaHHOe HapyleHue SBNSeTCS HeyCTpaHUMbIM B pamkax Cyaa ToW xe
WHCTaHLMK, OAHAKO, MOXET BbITb YCTPAHEHO NPU PaCCMOTPEHUM YACTHOWN Xanobbl NyTeM OTMEHbI COOTBET-
CTBYIOLLETO OnpegeneHus cyaa.

Takum 06pa3om, rpaxgaHckoe npoueccyansHoe 3akoHOAATENbCTBO COLEPXKUT LUMPOKUA NepeyeHb
CpeacTB ycTpaHeHus cyaebHbIX ownbok, BOMbLKMHCTBO U3 KOTOPbLIX MOXET ObiTb MPUMEHEHO (DaKTUYECKU K
nobbiM cyaebHbIM owmnbkam B pamkax npegBapuTenibHoro cyaebHoro pasbupartenscraa.
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