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n IOPHCTIPY EHLIA, NPABOCYIVE 1 TOCYJAPCTBO

YIIK 34.01

(TPEYECKOE» BNWAHWE HA ®OPMWPOBAHME
PUMCKOI 0 IPABA: PELLENLIAA MW
ANLATTALINA?

POMAHOBA HATAJIbA BIAIMMUPOBHA

cTapLuui npenogasaTtesb Katheapbl rpaxnaHcKoro 1 TpyAoBOro npasa
topuanyeckoro dakynbteta C31Y PAHXUIC
r. CaHkT-eTepbypr

AHHOTaums: B ctatbe paccMaTpuBaeTcs BUSHWE MAeN rpeyveckon unocodum npaea Ha pUMCKYH Hopuc-
npygeHumo. Cama uaes koguukaumy SBNSETCS rpeYecKUM BMUSIHUEM, KOTOPOE CTOWT B MPOTMBOMOSIOX-
HOCTb pUMCKOI naee 06 obs3aTenbHOCTM PoLOBON Mopanu — mores maiorum. Ha npumepe Lex Rhodia de
jactu n Lex Hieronica BuauMm, 4To puMCKOE NpaBo He Konebrsch poxaarno NpaBoBble HOPMbI, ECAIN 3TO HEOB-
XOAMMO AN PETYNIMPOBAHNS OTHOLUEHUIA C OTANYHOM OT PUMCKOM, IPEYECKON, CoLMarnbHOM U TOProBOn cpe-
pon. Ha pumckoe npaBo 6e3yCroBHO Okasanu BIMSHUE TPYAbl rpeyeckux gunocodos, 0CO6EHHO COUCTOB,
roe B KayecTBe npuUMepa BRMSHWUS KNacCUYeCKon rpeyeckon (prnocoum MOXHO NpUBECTU MOHATME causa Wy
apjanTauws 3Toro NoHATUS B NpaBoBOi cpeae Puma.

BONbLWMHCTBO NPOM3BELEHNA MO PUMCKOMY NpaBy NOCBALLEHbI €r0 PELENLMM W 3HAYEHMI0 Ans NPaBOBOro
pasBUTUS: CPEAHEBEKOBbIE iUS cOMMUNE, HEMELKUA NaHAEKTU3M W TaK HasblBaeMble «BENuKMe Koauduka-
Uum» Havana 19 Beka. B Toxe Bpems 3abbiBaeM O He MeHee WHTEPECHOM BOMPOCE: SBMSETCS MU PUMCKOE
NpaBO YACTO PUMCKWUM MPOSIBIIEHNEM UMY B HEM MOXHO HaWTU WHOCTPaHHOE BIUSHWE? NS n3yyeHus pum-
CKOrO MpaBa 3TOT BOMPOC HE NINLLIEH UHTEPECa, TaK Kak TeM CaMbIM paspeLLaeTcs CepbesHbli Crop — ABnseT-
CS N1 pUMCKOe NpaBo Cyrybo HaLMoHabHbIM?

JTa npobrema Hawma OTKIUK B U3yYEHWW UCTOPUM €BPOMENCKON KOpUCIPYAEHLMM elle CO BpeMeH (hoH
C.CaBuHbW. ECTb 11 3aKOH, AeACTBYIOLLMI HA ONpeaeneHHON TEPPUTOPUN, SBISIETCS MW OH CO3A4aHWEM CamOoil
Haumm (Geist) B ICTOPUYECKOM KOHTEKCTE MM MOXET ObITb «POXXAEHME» NPOUCXOANNMO NYTEM 3aMMCTBOBAHNS
Yy COCeAHMX rocyfapcTB U1 HaarocyaapcTBeHHbIX 0bpasoBaHnin? W ecnu fa, To B Kakon opme? Bbina nu
9T0 peuenuus Lenbix oTpacren npasa, KoAeKCoB, Uv TOMbKO OTAENbHbIX NMPaBOBbLIX UHCTUTYTOB, OCHOBHbIX
NpUHLMNOB? Pumckoe npaBo, KOTopoe camo Mo cebe cTano obpasyom A1 MHOrMX NPaBOBbIX CUCTEM KOHTU-
HeHTanbHOM EBponbl MOXET ABNATL CoBOi pe3ynbTaT peLentu MHOCTPaHHOro npasa? B kakoit hopme 1 B
kakoMm 0Bbeme 3T0 MPOM30LLN0? M MOXeT nu 3TO Takke CTaTb ANS HAC (hOPMYIION TOro, Kak 1 YTO peuunmpo-
BaTb B byayLiem?

[Mouck OTBETOB Ha 3TV BOMPOCHI KpaiHe BaXHbIM HE TOMbKO C UCTOPUYECKONA TOYUKM 3PEHMS W, HO U C TOYKM
3pEHNS COBPEMEHHOCTW, TaK Kak Ha CErofHALUHMA LeHb BUAHA TEHAEHLMS K CONMMXEHWNIO HALWMOHaNbHOro npa-
Ba OTAENbHbIX FOCYAapCTB, YTO MOXET MPUBECTW K CO3MaHM0 €AMHOTO eBPOMEeNCKoro YacTHOro npasa, rae
BAOXHOBUTENEM MAEN NO-NPEXHEMY OCTAHETCS PUMCKOe MpaBo.

KnioyeBble cnosa: Pevenuus npasa, peLenuus pumMCcKoro npaea, NpaBoBas TpaHCcnnaHTauus, npaso u 06-
LECTBO, YCNELUHOCTb peLenLun npaga, rpeyeckas unocodums n npaso, 3akoH Xl Tabnuy,

"GREEK" INFLUENCE ON THE FORMATION OF ROMAN LAW: RECEPTION OR ADAPTATION?

Romanova Natalia Vladimirovna
Abstract: The article examines the influence of the ideas of the Greek philosophy of law on Roman jurispru-
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dence. The very idea of codification is a Greek influence, which stands in opposition to the Roman idea of the
obligatory tribal morality — mores maiorum. On the example of Lex Rhodia de iactu and Lex Hieronica we can
see that Roman law did not hesitate to give birth to legal norms, if it was necessary to regulate relations with a
different from the Roman, Greek, social and commercial environment. Roman law was certainly influenced by
the works of Greek philosophers, especially the Sophists, where the concept of causa and the adaptation of
this concept in the legal environment of Rome can be cited as an example of the influence of classical Greek
philosophy.

Most works on Roman law are devoted to its reception and importance for legal development: medieval ius
commune, German pandecticism and the so-called "great codifications” of the early 19th century. At the same
time, we forget about an equally interesting question: is Roman law a purely Roman manifestation or can for-
eign influence be found in it? For the study of Roman law, this question is not devoid of interest, since this re-
solves a serious dispute — is Roman law purely national?

This problem has found a response in the study of the history of European jurisprudence since the time of von
S. Savigny. Is there a law that is valid in a certain territory, is it the creation of the nation itself (Geist) in a his-
torical context, or could it be that the "birth" took place by borrowing legal institutions from neighboring states
or supranational formations? And if so, in what form? Was it the reception of entire branches of law, codes, or
only individual legal institutions, basic principles? Roman law, which itself became a model for many legal sys-
tems in continental Europe, the result of the reception of foreign law? In what form and to what extent did this
happen? And can this also become a formula for us on how and what to receive in the future?

The search for answers to these questions is extremely important not only from a historical point of view, but
also from the point of view of modernity, since today there is a tendency towards the convergence of the na-
tional law of individual states, which can lead to the creation of a single European private law, where Roman
law will still remain the inspiration for ideas.

Keywords: Reception of Law, Reception of Roman Law, Legal Transplantation, Law and Society, Success of
Reception of Law, Greek Philosophy and Law, Law of the XII Tables.

BeepeHune: Camoit BaXHOM KyNbTypoil aHTUYHOCTU MPUHATO CUATATb FPEYECKYH0 KYNbTypy: rpeyeckas
Apamatyprus, nobpasutensHoe MCKycCcTBO M 0cobeHHO dunocodms [10, 157]. beaycnoBHO BaxHeiLwei npa-
BOBOW CUCTEMON aHTUMYHOCTM cunTaetca pumckoe npaeo [11, 180]. W 3gecb BO3HMKAET aHTUTE3a — rpeyeckas
cunocochmus u Pumckoe npaso. OCHOBHOI BOMPOC 3aKMOYAETCs B CREAyoLEM: NOBAMSANA N aHTUYHas rpe-
yeckas unocodus Ha NPaBoOBOMN NOPSAOK APEBHOCTU?

dunocoduto MOXHO MOHUMATL Kak «10B0Bb K MyapoCTWy». U3 onpegeneHus, 0cTaBneHHoro Ham Apu-
CTOTENEM, CNEAYET, 4TO «PUNocodus - UCCnefoBaHUsA NPUYUH U NPUHLMNOB Belen» [7, 156-158). dunoco-
(s - IyXOBHasA Hayka, KOTopas 3aHUMaeTCs U3yYeHUEM NPUHLIMMOB U LIEHHOCTEN, BKITKoYas yHUBEpCasbHble,
KOTOpble YNPaBAST YeI0BEYECKON XM3HBH0. [OHSAB, Kakne LEHHOCTM U MPUHLMMbI SBASOTCA TUMUYHBIMK ANS
rpeyeckon unocogum, Mbl CMOXEM NPUMEHUTb 3TN LIEHHOCTW W NMPUHLMMLI B 061acTi npasa v Torga MOXHO
FOBOPUTB O rPeYeCKorn NpaBoBoM uiocogum.

PumMckoe npaBo Takxe He SABNSETCSA NPOCTLIM MOHATUEM ANS onpefeneHus. BaxHOCTb puMCKoro npasa
(Qaxe Ha CErogHsILLHMIA [eHb) NPOUCTEKAET M3 TOro (hakTa, YTo OHO (hopmMpoBanoch Bnarogaps ocobomy
roCydapCTBEHHOMY YCTPOACTBY Ha MPOTSKEHUM CyLLeCTBOBaHUS [lpeBHero Puma, OHO He HarHetanocb (no
BonbLueit YacTu) CBEpXY, a ABNSANOCh 3aKOHOTBOPYECKOW AEATENbHOCTbIO CaMbix 00pa30BaHHbIX Noaeil CBoe-
0 BPEMEHM, KOTOPbIE BLICTYNAnM B Ka4ecTBe HedhopManbHbIX COBETHUKOB PUMCKMX YMHOBHWKOB W Gonee
NO34HMX UMNEPaATOpPOB. VX ropuanyeckne 3aknyeHns QOMmKHbI Bbinn BbiTb yOeaMTENbHbIMU B CBOEN apry-
MeHTaLuu, JOMKHbI Bblnn 0TBEYATL Ha CNeLM(UYHbIE BbI3OBbI M akTyarlbHble CoLuantHbe Npobrnembl CBOEro
BpemeHu. bnarogaps aToMy puMmckast lopUCnpyaeHUMs Haxogunach Ha OYeHb BbICOKOM YPOBHE, @ PUMCKOE
npaBo, B OTNWNYME OT APYIMX aHTUYHbIX 3aKOHOB, NEPBLIM OTAENUMO 3TUYECKUE U PENMUMMO3HBIE HOPMbI OT
NpaBOBbIX HOPM, CO34aro NIOrMYeckyto CUCTEMY NnpaBsa, 3as10XM0 OCHOBbLI KOPUCTIPYAEHLMN.

Llenb gaHHOM cTaTbU COCTOMT HE B TOM, YTOObl JaTb ONMCAHWe B3rMSAOB BblOAOWMXCS PEYECKMX
¢hnnocohoB Ha rocyaapcTBo, NPaBo MW CNPaBEANMBOCTb, @ B TOM, YTOObI paCCMOTPETb OTAENbHBIE MPUHL M-

VI1 INTERNATIONAL SCIENTIFIC CONFERENGE | WWW.NAUKAIP.RU




n IOPHCTIPY EHLIA, NPABOCYIVE 1 TOCYJAPCTBO

Mbl W LLEHHOCTW rPeYecKoil NPaBoOBO KyNbTypbl U NPOCNEaNTb, Kak OHW Bblnin peununmpoBaHbl B pUMCKoe npa-
BO. VHTEpec npeAcTaBnseT M3yYeHUs BAWSHUS TPEYECKOrO IOPUAMYECKO-KYNMbTYPHOTO KOAA Ha PUMCKYHO
topucnpyaeHumio. Tema rpeqeckoro 1opuanko-punocogckoro BMSHUS Ha pUMckoe npaso Obina npegmeToMm
CMOpOB B UCCNeoBaHMsX KPUCTOB €O BpeMeH mos gallicus [5, 156]. Camoe cBexee MHeHWe B 3ToK obrnacty
npeacTaeneHo B nybnukaumm X. bapta [1, 115]. OcHoBHOM Te3uc bapTa 0 TOM, YTO TOYHO TaK Xe, Kak Pum-
cKast MNepus nogsepranach rpeveckoMy BRMSIHUIO M3-3a CBOEN TEPPUTOPMANbHON BNM30CTY N ANNTENBHOMO
nepuogda KynbTypHOrO BAMUSIHUS, PUMCKOE NPaBO — Kak NPOAYKT HaLMOHamNbHbIA, AOMKHO ObINO MCMbIThIBATL
BnusHKe [peunn.

He CTONbKO MHTENMNEKTyarbHble AOCTUXEHUS PUMCKUX KOPUCTOB, MO MHeHMO X. bapTa, npuBenu K co-
30aHMI0 KIacCUYeckoro npaBo, a CKOpee WUcTopuyeckue obeTosTenbcTBa — Pumckas umnepus 3aHumana
Bonbluyl) TEPPUTOPUIO U NPOCYLLECTBOBaNa AONroe Bpems. Te€3UC O CYLIECTBEHHOM BAUSHWW TPEYEeCcKoro
npaBa Ha PUMCKOE MpaBO HaxoawT ceoe oBocHoBaHWe B pabotax W. Mapy [15, 382], P. Taybenranra [18,
179], IN. BeHrepa [21, 139], J1.MutTeitca [12, 343] koTopble YTBEpXaatoT, YTO rpeveckast KynbTypa v ApeBHe-
rpeyeckoe (ANMMHMCTUYECKOE) MPaBO OKa3anM «CyLleCTBEHHOE W HEAOOLEHEHHOE BMWSIHME» Ha TPEKO-
pumMckoe npaso KOctuHuaHa [20, 243-253), a, cnefoBaTenbHO U €BPONENCKOM NPaBOBOM MbICiK. HekoTopble
W3 3TWX BKINAZO0B rPEYECKoil pUCTIPYAEHLMN yxe Oblnn OLeHeHbI, HanpuMmep, BKag NPOBMHLMArbHbIX NPaB B
puMcKoe YacTHoe npaeo [13, 32].

C gpyroit CTOPOHbI, MOXHO HailTX MHEHWE Takux y4eHblx kak M. Kasep [9, 47] u ©. Wynby [16,12], 0
TOM, YTO PUMCKOE NPaBO W pUMCKas PUCNPYAEHLMUS ABNSKOTCS OPUTMHANBHBIM W YHUKAINbHBIM TBOPEHUEM
pumckoro ayxa (Geist) 1 4To cnefbl, KOTOPbIE MOXHO HalTK B [jurectax u Apyrux PULUYECKNX UCTOYHMKAX,
oBHapyXMBaloT rpeyeckoe BnsHWe, HanpuMep uuTtatbl 13 Fomepa B «HCTUTYLmMsX», distinctiones Cueonbl,
UNK pasnuure Mexay MaTepuanbHbIMKU U HemaTepuanbHbiMu Belwamn y as [3, 93], aenstotcs nubo durypa-
MW peyu, NOAYUHEHHBIMM MOZE TOrO BPEMEHU, IMBO NOCTKIACCUYECKUMU KOMMUALMAMM HOPUANYECKUX LLKOST.

[Mockonbky BOMPOC O rPeYeCKOM BIMSHUM Ha PUMCKOE NpaBo SBNSETCS NPeAMETOM CNOPOB Jaxe cpeau
POMaHUCTOB, JaHHas cTaTba ByaeT orpaHnyeHa TEMU AaNeMEHTaMK, r4e rpeveckoe BUsSHUE NpeanonaraeTcs,
a MeHHo - 3akoH XIl Tabnuu.

3akoH XIl Tabnuy, npuBnekaeT BHUMaHWE YYEHbIX N0 PasfNyHbIM NPUYMHAM. ITO NepBast KpynHas Ko-
AvduKaLms npasa, KoTopas 0cTaBanach Ha MPOTSHKEHUN OYEHb JONTOro BpeMeHW B AeACTBYIOWEN peaakLmuy
1 KOMMEHTaPUSX K KOTOPbIN Bblnn HanucaHbl kak B 220 1. 4o H.3., Tak u B 150 r. go H.3. lNo cnosam LinuepoHa,
9Ta KopudmkaLumus okasana GorbLioe BUSHWE Ha XU3Hb PUMCKUX rpaxaaH Nno ero CBUAETeNsCTBaM, KPUCTbI
TOr0 BPEMEHY 3ay4ymBanm ero TekcT HansycTb [14,10]. 3akoH Xl Tabnuu MHTEPECEH eLle 1 TeM, YTO SBRSETCA
OOHUM U3 MepBbIX CBSA3HBIX NMATUHCKMX TEKCTOB, KOTOPbIA COAEPXWUT MHOXECTBO BbIpaXeHWUil B apXanyHoi
thopMe, YeMm BbI3Basn UHTEPEC 1 PrnonoroB. Ytobbl NOHATL 3HAYEHNE ATUX TEKCTOB ANS AarbHENLWero passu-
TUS PUMCKOro npaBa, HeoBX0AMMO YBMAETb W MOHATH B 3TOM IOPUANYECKOM NaMSATHUKE, KOTOPbIA Bbin M3aaH
B CepeayHe NATOrO Beka [0 Hallemn 3pbl rpeyeckoe BrusHUe. Hanbonee MHTepecHbIM akTom SBseTcs To,
4TO cCaMma maes KogudukaLmm SBnSeTCs rpeyveckoit 1 Bbina npuHeceHa nbo u3 camon matepu - peuun, nu-
60 13 obnacten toxHoi Mtanun, HaceneHHbIx rpekamm [17,268). Takum obpa3om, Mbl MOXEM 3aaaTb BOMPOC:
sBnsetcs nn 3akoH Xl Tabnuy nepeBoHavanbHO PUMCKUM MPOM3BEAEHWEM WKW HA HEro MOBMWANM Apyrie
NpaBoBble NOPSAKK C Camoro Havana? M ecnu aa, To Kake MMEHHO U B KakoM 0bbeme?

06 nHocTpaHHOM BnMsHWW Ha 3akoH XII Tabnuy, roBOpMo MHOTO PUMCKUX COBPEMEHHWKOB. Haxoas
BNMsHWE 3akoHa Xammypanu 1 [axe, yuuTbiBas [eroBble U 9KOHOMUYECKUE KOHTaKTbl Mexay Wtanuen u
BnnxHum BocTokom, npaso BoctouHoro CpeanseMHOMOpBS, XOTS NpSMOe KyNbTYPHOE BAnsiHWE He 6blno Ao-
ka3aHo [19, 177]. BnusHue ropa3no Gonee Brm3kux aTpycckon 1 OMHUKMIACKON KyNbTyp TPYAHO AoKasaTh, Aa-
€ B CBA3N C TECHBLIMI TOPrOBLIMU 1 MOMIUTUYECKUMM KOHTaKTaMM C (OUHUKWALAMM, TaK Kak Mbl 3HaeM 06 ux
npaBe TaK Xe Maro, kak 3HaeM O Apyrix npaBoBbIX cucTeMax ApeBHero Boctoka. ®. Buakep ytBepxaaer,
4TO, BHE BCAKOrO COMHEHWSI, YyBCTBYETCS BNUSIHWE ApEBHErpeyeckon ypbanuctukm [6, 1 - 42], yto cama maes
W30HOMMM rOCYyLapCTBa Yepes pasyMHOe, PaLMOHanbHOE 3aKOHOAATENbCTBO, BO3MOXHO, B Ka4ECTBE YPE3BbI-
YalHOro CPeACTBa 3alUUTbl AW MPUMUPEHUS Pa3NUYHbIX NPOTUBOBOPCTBYIOLWMX PYnM, Tak, Hanpumep, no-
CPeACTBOM KOHCTUTYLMM OTAEMNbHLIX APEBHUX IPEKOB U B 3anagHorpeyeckom nomuce [2, 91]. B utanbaHckux
N 3TPYCCKMX ropodax Takoro (pakta He YCTAaHOBMEHO M Mo ero cnosam: npoobpas 3akoH Xl Tabnuy cywe-
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CTBOBAI B HEKOTOPbIX ropodax Benwukoin peuum [8, 6 -7]. 3anucu o nyTewecTBusX B AGUHbI 1 U3yyeHue 3a-
koHOB COOHa aBTOpPbI HE CYMTAKOT A0OKa3aTeNbCTBAMM, HO UCKYCCTBO 1 CNocob 3akoHO4aTeNbHOro npouecca,
a TaKke Co3aHue OAHOM MarucTpaTypbl C BPEMEHHON OTMEHOM KOHCTUTYLIMM YKa3biBatoT Ha Npoobpas rpeve-
CKOM aisymnetes - 3aKkoHoAaTenb, OpraHM3aTop, Hadsvpatenb, cyabs. TakuMm obpa3om, MOXHO Npeanono-
XUTb, YTO Cama uaes paspeLLeHns CnopoB, HaNpUMep Mexzy naTpuuusmu u nnebesmm NocpescTBoM yya-
CTWS CyabM, SBNSETCSA UAEEN, KoTopas pUMISHaM1 3aMMCTBOBaHA Y rPEKOB, U, MOXeT OblTb, NO3TOMY 3aKOH
Xl Tabmuu, KoMMeHTUpyeMbIn LinuepoHom 1 [aem Tak noxox Ha 3akoH CoroHa [4, 164]. He MoxeT ObITb Hu-
KaKMX COMHEHWI B KynbTYPHbIX BIUSHUAX [peunn Ha Pum (nutepatypa, ckynbnTypa, unocodus) Kak Tako-
BbIX. Tak noyemy xe B Cryyae ¢ topucnpyaeHUmen Mol He AOMyCKaeM 3TOro BIUSHUS?

BbiBoA: B puMCKNX CTOYHMKAX Mbl HEOAHOKPATHO Haxo4uM yNoMUHaHUs 0 ToM, 4to 3akoH Xl Tabnuy
BN co3AaH nog HenocpeaCTBEHHbIM rpeyeckum BnnsHueM. MoxeT geno B onucanusx Tutyca Jiueus 06 akc-
neanunv Jdeuemsupbl B AUHbI UK TPyAbl FPeYeckoro nctopuka [uonucus annkapHacckoro, nuLLyLLero no-
rpevecku, moxeT LinuepoH ynomuHan o 3akoHax CoroHa, unu pacckas lNomnoHus o Epmogope Odecckom,
BCE 3TW UCTOPUM, NOMynereHapl, NOKasblBaKT, YTO CamMu PUMASHE NPU3HAOT Benuymne peunn 1 rpekoB 1 X
BNWsIHWE Ha BCe crepbl Xn3HK Puma.

HecmoTps Ha TO, YTO COBPEMEHHOE POMAHOBEAEHUE HE OTPULAET BIIUSHUS TPEYECKON (hunocodum 1
rpeyeckor NpaBoBOM MbICIK Ha poxaeHune 3akoHa Xl Tabnul, cunTaeT, OaHaKo, YTO BBMAY OTCYTCTBUS Npsi-
MbIX [0Ka3aTenbCTB U KOHTAKTOB C MaTepUKoBOM peLmen peumnmpoBaHHue 3akoHoB ConoHa - npocTas ne-
reHga.

Haunbonblumin BKNaa rpeveckor NpaBoBOM MbICIM — 3TO cama uaes kogudukaumm, kotopas bbina kak
noKasbIBaloT WHTepnpeTauun LinlepoHa «o mopanu npegkoB Kak KpaeyroribHOM KaMHe PUMCKOW MpaBOBOWA
CUCTEMbI» — YyX/a U HE3HAKOMa B TO BPEMS pUMIsiHaM 1 Oblna UMK yCneLHo aganTupoBaHa.
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YIIK 347

CYBCHANAPHAA OTBETCTBEHHOCTD
CAMOPETYTUPYEMOW OPT AHW3ALIAK 3A
YBbITKW, NPUYNHEHHDBIE APBUTPAXHbIM
YIPABNALLAM

EPMUNOB BANEPUMA BOPUCOBHY

couckarenb
Poccuiickas rocyaapcTBeHHas akagemus nHTennektyansHon cobctseHHocTn (PTAUC)

AHHoTauuMA: B pamkax HaCTOsILLEN CTaTbu UCCIELyOTCS TEOPETUYECKE U NpaKTYeckue npobnembl OTBET-
CTBEHHOCTU CaMOpErynMpyemMon opraHu3aumuy apbuTpaxHbiX ynpaensiowmx nepes Kpeauropamm U UHbIMKU
nuuamn. OcBeLyakTcs BOMPOCh! peani3auun KOMNEHCaLUMOHHbIX BbINMaT B CBSA3N C BO3MELLEHWNEM YObITKOB,
MPUYMHEHHBIX NWLAM, y4acTBYKOLLMM B Aene 0 6aHKpOTCTBe, BCNEACTBUE HEHAAMEeXALLEero UCMONHEHUS ap-
BUTpaKHbIM YNPaBAAOLLMM (DYHKUMOHANBHBIX 0BS3aHHOCTEN.

KnioueBble cnoBa: camoperynupyemasi opraHusaums, apoutpaxHbiin ynpaBnstoLLmii, KOMNEHCALMOHHbIN
thoHz, cybeuamapHast OTBETCTBEHHOCTb.

SUBSIDIARY LIABILITY OF A SELF-REGULATORY ORGANIZATION FOR LOSSES CAUSED BY AN
ARBITRATION ADMINISTRATOR

Ermilov Valery Borisovich

Abstract: This article examines the theoretical and practical problems of the responsibility of a self-regulating
organization of arbitration managers to creditors and other persons. The issues of the implementation of com-
pensation payments in connection with the compensation of losses caused to persons involved in the bankruptcy
case as a result of improper performance of functional duties by the arbitration administrator are highlighted.
Keywords: self-regulating organization, arbitration manager, compensation fund, subsidiary liability.

B nene o GaHKpOTCTBE OAHON U3 aKTyanbHbIX NPobnem ABnseTcs (POpMUPOBaHNE MEXaHW3Ma yaoBMne-
TBOPEHNS TPeBOBaHMI KPEAMTOPOB W UHbIX ML, KOTOpble MOHECNN YObITKN B pe3ynbTaTe HenpaBOMEPHbIX
pencteuin (6e3nencTBus) apObUTpaxHOro ynpasnsiowero B nonHoMm obbeme. [aHHas npobnema kacaetcs,
npexzae BCEro, BOMpoca 0 NpMBEYEHM K CybCManapHO 0TBETCTBEHHOCTY CaMOPETYNUPYEMOIi OpraHn3aLmum
(nanee - CPO), kotopas HeceT pacxofbl 3a HENPodecchoHarnbHoe 1 HegobpOCOBECTHOE MCMOMHEHME ap-
BUTPaKHBIM YNPABNAOLM BO3MOXKEHHBIX HA HEr0 00513aHHOCTEN.

CPO apbutpakHbix ynpaBnstoLmx NpeacTaBnseT cobon HEKOMMEPHYECKYHD CTPYKTYPY, 00beanHAIOLLY0
CBOWX UYNIEHOB, AaHHbIE O KOTOPbIX BHECEHbI B €AWHbIA FOCYAAPCTBEHHbIN PEECTP, C LENbio perynmpoBaHms
NPOhECCMOHANBHOM EATENBHOCTN apOUTPaXHBIX YNPABASIOLMX U 3aLLUMTbI UX NPaB 1 MHTEPECOB.

Mpn oCyLiecTBNEHNN NPOLEAYp, NPEAYCMOTPEHHbIX BaHKPOTHBIM 3aKOHOAATENLCTBOM, apOUTPaXKHbIN
ynpaenstowwmii 06s13aH NocTynaTb pasyMHO W JOOPOCOBECTHO, YUMUTLIBAS MHTEPECH! JOMKHIKA, KPELUTOPOB W
obuwecrsa. Mpu HegobPOCOBECTHbIX AEACTBUSX apOUTPAXKHOMO YNPaBNSIHOLIETO, BEIPAXAOLWMXCS B HEBBINON-
HEHWUN U HEHaANEXALLEM BbIMOIHEHUM BO3MOXEHHBIX HA HETO 00513aHHOCTEN, AENCTBYIOLLEE 3aKOHOAATEN b-
CTBO [OMYCKAET B3bICKAHME C HEro yObITKOB, Ha OCHOBaHWUW BCTYMMBLUETO B 3aKOHHYHK) CUIY PELLEHNs CyAa.
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Y6bITKM C apbuUTpaxHOro ynpaensatoLero B cyaebHoOM nopsigke MoryT ObiTb B3bIiCKaHbl B CREAYHOLLNX
cnyvasix:

—  MPW HapyLLEeHUM YCTaHOBNEHHON OYEPEAHOCTW YAOBMETBOPEHUS TEKYLWMX TpeboBaHuiA, YTo npu-
BENo K He060CHOBAHHOMY PacX0A0BaHUI0 CPEACTB KOHKYPCHOM Maccehl;

— B Cny4ae nponycka cpoka UCKOBOW JaBHOCTU A1 OCMapuBaHWS CAENOK AOMKHUKA, YTO BbI3Bano
HEBO3MOXHOCTb MOMOSTHEHUS KOHKYPCHOW MacChl AOMKHMKA;

— Mpu 0TKase OT OcnapyBaHWs CLOENKM, B X04e KOTOPOW LOIMKHUK BbIBEN [AEeHeXHble cpefcTea U3
KOHKYPCHOM Macchbl, YTO NPUBESIO K HEBO3MOXHOCTM YAOBNETBOPEHNS TpebOoBaHUN KpeaMTOPOB U ApyriM no-
CNeacTBMAM.

Kak nokasblBaeT npaBonpuMeHUTENbHAA NPaKTUKA HACTYMIEHNE U peanu3aums rpaxaaHcKo-npaBoBoO
OTBETCTBEHHOCTU apOMTPaXHOro YNpaBMstoLLEro CBA3aHbl CIIOXHOCTLIO Npoueayp baHkpoTCcTBa M psaoM apy-
X NPUYKH.

CnegyeT OTMETUTb, YTO B pamkax 0bocobneHHoro cropa B Aene 0 6aHKPOTCTBE NpU pacCMOTPEHWM
*anobbl B OTHOLIEHMM apOUTPaXHOro YNpaBASOLWEro Cydbl, Kak NpaBuio YAOBNETBOPSOT 3asBEHUS O
B3bICKaHWUW YObITKOB, MPX 3TOM CCbINAKTCA Ha 0O6CTOATENBCTBA KOTOPbIE paHee UMK Bblfin YCTAHOBMNEHHI.

BMecTe ¢ TeM, HEKOTOPbIE YUYEHHbIE CYUTAIOT 3Ty NPOBIemMy Mo MHbIM YITOM, @ UMEHHO: OrpaHUYeHne
npaB apbUTpaxHbIX yNpaBnstoLWwmx, 06opaynBaeTcs npegocTaBneHneM NPEUMYyLLECTB KPeaMTopam 1 UHbIM
nuuam.  Tak, H.B.KysHeuos, nuwert, 4to «6bifio Obl HECNpaBeAnMBO B3bICKMBATL YObITKM C apbuTpaxHoro
yNpaBnsioLLEero onepupyst UCKIOYUTENBHO NpetoauumanbHbIM CyaebHbIM aKTOM, BbIHECEHHBIM B paMKax Apyroro
obocobneHHoro crnopa. PaspeLueHure crnopa 0 B3biCkaHUM YObITKOB C Y4ETOM CBEXWX [OKa3aTeNbCTB M AOBOAOB
sBneTcsa 6onee rmbkuM 1 cbanaHcMpoBaHHbIM - packnagoM, NO3BONSHOLMM OTBETYMKY peann3oBaTh MpaBo Ha
3awuTy B nosiHom paamepe» [1].

CornacHo cT. 25.1 ®egepanbHoro 3akoHa oT 26.10.2002 Ne 127-03 «O HecocToATENbHOCTM (GaHKPOT-
ctee)» (nanee — 3akoH 0 BaHkpoTcTBe) CPO apbutpakHbix ynpaBnstoLmx Bo3MeLLaeT yObITKW, NPUYUHEH-
Hble CBOMMMW YNeHamu, Nuuam, y4acTBYHLMM B Jene 0 BaHKpoTCTBe, NpUHaAnexallum Ha npase cobCTBe H-
HoOCTU umyLecTBoM CPO — akTuBamm KOMNEHCALMOHHOrO hoHaa.

B cooTBeTCcTBMM C NOMoOXeHusMM nyHkTa 2 cTatbk 13 depepansHoro 3akoHa Ne 315-93 ot 01.12.2007
"O camoperynupyembix opraHnsauusx” u nyHkta 2 ctatbit 25.1 3akoHa 0 BaHKpOTCTBE, CPeaCTBa, COCTaBNS-
loLLMEe KOMMEHCALUMOHHBIA POHI CaMOperynmpyeMon opraHusauumn apbutpaxHbiX ynpasnstowmx, Gopmmpy-
0TCS UCKITIOYUTESIBHO B AEHEXHON (hopMe. VICTOYHUKOM 3TUX CPEeACTB ABNSKOTCS B3HOCHI, OCYLLECTBASEMbIE
caMuMK apBuTpaxHbIMKU YNpaBRSIOWMMI, a Takke AOXOAbl, MOMyYeHHbIE OT yNpaBneHus ykasaHHbIM (HOH-
A0M. MHbIMK crioBamu, KOMNEHCALMOHHbI (hoHL (POPMUPYETCS TOMBKO 3a CHET PUHAHCOBBIX NOCTYNEHUA OT
4NIEHOB OpraH13aLmn 1 UHBECTULMOHHON AesTenNbHOCTU PoHAa. MUHUMArbHbIA pasMep KOMMEeHCaLMOHHOTO
thoHpaa ¢ nepaoro sHeaps 2019 roga coctasnset 50 MiH pybneit.

Mo MHenuto T.M. Wwnwmapeson, «oTBeTCTBEHHOCTL CPO sBNsieTCS pasHOBUAHOCTLIO rpaXdaHCKo-
NPaBOBOM OTBETCTBEHHOCTM 3a AENCTBUS TPETLErO UL, KOTOpasi OCHOBaHa Ha ero BUHE, U B JaHHOM Cryyae
[OMKHA paccMaTpuBaTbCs Kak HEOCYLLECTBIIEHWE LOMKHOTO KOHTPOMS 3a NpOeCcCcUOHanbHON LesTenbHo-
CTbI0 YNeHa camoperynupyemMoit opraHusammy [2].

BaxHO OTMETUTb, YTO POCCUIICKOE 3aKOHOAATENbCTBO NpedycMaTpUBaeT MeXaHu3M CTPaxoBaHWs OT-
BETCTBEHHOCTU apOUTPaXKHOrO YNPaBnSIOLLEro, KOTOPbIA NPU3BaH 3HAYMTENBHO MOBLICUTH LIAHCHI MOTEPNEB-
LUMX Ha BO3MeLLeHre YObITKOB, MPUYMHEHHBIX UM B X04e npoueaypbl 6aHKpoTCTBa. B pearnbHbIX cuTyaumsx
4acTo BCTaeT npobniema: kak NOCTYNUTb, KOrda CTpaxoBas BbinraTa He NOKPbIBAET BECb HAHECEHHBIN yLLepb,
nubo Koraa Bbinfiata He NpefdycMOTPeHa JOroBOPOM CTpaxoBaHus? B 9ToM cnydvae nocTpagasluve nuua
WMEIT NpaBo Ha yAOBNETBOPEHUE CBOMX TpeboBaHWA U3 CPEACTB KoMMneHcaumoHHoro doHga CPO, uneHom
KOTOPOro SABNSETCA apbUTpaKHbIA YNPaBSHOLLMIA.

Kak otmetun F0.b. ®orenbcoH, «Ccmbicn 0653aTeNbHOr0 CTPaxoBaHUs OTBETCTBEHHOCTM apbuTpaXHbIX
YNpaBAsoOLLMX 3aKITI0YAETCA KaK B 3aLLMTE UHTEPECOB CTpaxoBaTens (apbuTpaxHOro ynpaenstoLLero), Tak U B
rapaHTu1 BO3MeLLeHNs yObITKOB BeirogonpuobpeTaTento (kak npaBmno, AOMKHIKY-6aHKpOTY)» [3].

«[paBnnom BHeLwHen cybopanHaumm sBnseTcs 0653aHHOCTb CaMOperynmpyemMoin opraHu3aLmn npoms-
BECTU BbINMaTy U3 KOMMEHCALMOHHOTO (hOHA TOMLKO MPU YCMOBUM HEAOCTATOMHOCTU CPELCTB, MOSTYHYEHHbIX
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OT CTPaxoBOW OpraHv3auuu, 1 HeyaoBneTBOpeHus TpeboBaHms apbutpaxHbiM ynpasnstowmm (n. 3 ct. 25.1
3akoHa 0 6aHKpOTCTBE), T.€. TaKoe BO3MELLEHNE HOCUT CybcuamnapHblit xapaktep» [4].

BaxxHo noHMmaTb, YTO KOMNEHcaums yobITKOB, NOHECEHHbIX NOCTpaAaBLUMMK, 3a cyeT cpeacTs CPO He
BNeYeT 3a coboil aBTOMATUYECKOE OCBODOXAEHME apbUTPaXHOro YNpaBnsowWero oT 0TBeTcTBeHHoCTH. Ca-
MOperynmpyemas opraHusaLms CoxpaHseT 3a coboit 3akOHHOe NPaBo NPeabsABUTL perpeccHble TpeboBaHus k
ynpasnsiowemy. «[laHHoe npaBo obpaTtHoro TpeboBaHWs (perpecca), MMEKLEro Lenbl 3aluTy UMyLle-
CTBEHHbIX NpaB nuLa, BO3MECTUBLLErO Bpea, NPUYMHEHHbIA ApYrUM NnLoM, 3akpenneHo B ctaTtbe 1081 MK
P®» (Onpepenenns Konctutyumontoro Cyna Poccuiickon ®epepaumm ot 28 despans 2017 roga N 426-0,
o1 30 sHBapsa 2020 roga N 110-O u gp.). MNpwn HacTynneHu Takoro cnyyas, apbutpaxHbin ynpasnstowui by-
[T 0TBeYaTh Kak U3NYECKOe NULO0 BCEM NPUHAAMEXALLMM eMy UMYLLECTBOM W 3TOT AONT HE MOXET ObiTb
«cnucaH» B npoLeaype numyHoro 6aHKpoTCTBa ynpasnswowero (ctatbs 213.38 3akoHa o baHkpoTCTBE).

B cooTBetcTBMM C pasgenom 6 ctateu 25.1 3akoHa o 6aHkpotcTee, CPO, perynupytowas aesrens-
HOCTb apOuTpaXHbIX ynpaBnstoLmx, 06s3aHa NPOM3BECTI BbINNATY KOMMEHCALWN B CPOK, HE NPeBbILIALLNN
LIeCTUAECATM KaneHAapHbIX JHEN C MOMEHTa MonyYeHns COOTBETCTBYIOLLEro 3anpoca. B npoTueBHOM crnyvae,
obpaTtuBLLEMYCS NULY AOMKEH ObiTb NPeaoCTaBNeH apryMEHTUPOBAHHbBIN NMUCbMEHHbBIA OTKa3 B AaHHOW Bbl-
nnare.

Otka3 MOXeT 6biTb MOTMBMPOBAH OTCYTCTBMEM HEODXOAMMbIX JOKYMEHTOB, NpUnaraeMbIx K 3anpocy,
nnbo koraa ybbITKM BO3MELLEHbI 3a CHET CTPaxoBbIX BbIMNMaT B NoNHOM obbeme. Kpome Toro, B yA0BNETBO-
peHum 3anpoca byaeT 0TkasaHo, eCnn apbUTPaXHbI YNpaBNsoLWMA HA MOMEHT BO3HWKHOBEHMS 0BCTOSATENb-
CTB He SIBMNANCS YNIEHOM AaHHOI CaMOpErynnpyemoil OpraHu3aLmm.

OTmeTnM, YTO NYHKT 7 cTaTby 25.1 3akoHa 0 6aHKPOTCTBE COLEPXKMT NOMHbIA CIUCOK MPUYMH, MO KOTO-
PbIM NWLY, NOAABLUEMY 3asiBNEHME Ha NONyYeHUe BbinnaTbl M3 KOMMNEHCALUMOHHOMO (POHAa camoperynmpye-
MOVl OpraHm3aLmn, MoxeT OblTb 0TKa3aHO B COOTBETCTBYIOLLEN KOMMEHCALWN.

B OTHOLLEHWN topuanyecknx CBS3emn, BO3HUKAKOWMX B NPOLECCE peanu3auuv BbinnaT 13 ¢oHga Kom-
neHcauuin caMmoperynmpyemoit opraHusaumnmn, 06beanHSIOWEN apBUTpakHbIX YNPaBSoWmMX NOAYEPKHEM, YTO
00653aTeNbCTBO NO OCYLUECTBMEHWO BbINMaThl U3 CPEACTB KOMMEHCALMOHHOM0 (hoHAa 3a yiepd HaHeCeHHbIN
€€ UrneHoM, SBnSeTCs cyaebHblil akT BCTYNMBLUMIA B 3aKOHHYH CUMTY O B3biCKaHMM YObITKOB C apBuUTpaxHOro
YNPaBASIOLLErO, @ He peLLeHne cyaa O B3bICKaHUM KOMNEHCALMOHHON BbinfaThl HEMOCPEACTBEHHO C cCamope-
rynupyemon opraHu3aumu, kak Mepbl ee cybeuanapHom 0TBETCTBEHHOCTM.

CTpaxoBaHWe OTBETCTBEHHOCTH, KOTOPOE 0653aTENBHO AN apOUTPaXKHbIX YNPaBASIOWWMX, rapaHTUpyeT
COXPaHHOCTb UMYLLECTBEHHbIX NPaB W UHTEPECOB HE TOMbKO TEX, KTO NOCTpaAan OT AeUCTBUI YNpaBnstoLLe-
ro, HO 1 camoro apbUTPaXHOro ynpaBnstLLEro, KOTOPbIA B OTCYTCTBME TaKOro CrieLuanbHOro perynmpoBaHus
Obin Obl BbIHY)XAEH KOMMEHCUPOBaTh NMPUYMHEHHbIE UM YObITKM B NOMHOM 0ObeMe 3a CYeT COOCTBEHHOrO
umywlectea (CygebHas npakTtuka: MoctaHosneHue ot 5 uoHs 2023 r. Ne 30-1, onpegenexns ot 29 ceHTabps
2022 r. Ne2531-0, ot 30 mas 2023 r. Ne 1264-O v ap.).

Ha O0CHOBaHMM BbILIEU3MOXEHHOTO CreayeT MPUiATU K BbIBOZY, YTO 0053aTenbCcTBa N0 BO3MELLEHMIO
yObITKOB MOTEPMEBLLEMY apBUTPaKHBIM YNPaBMAKLLMM, CTPAXOBLUMKOM 1 CaMOPErynmpyeMoi opraHusaumm
SBNSOTCA conuaapHbiMu. Camoperynupyemas opraHmsaums HeceT cybcuanapHyo OTBETCTBEHHOCTb MO Tpe-
BoBaHuaM K apbutpaxHomy ynpaenstowiemy. BoamoxHoCTb ncTpeboBaHns aeHexHbIx cpefcts ¢ CPO Bo3Hu-
KaeT UCKIMYMTENBHO Npu cobnioaeHumn aByx 06s3aTenbHbIX YCNOBUIM OLHOBPEMEHHO.

Bo-nepBbiX, 4OMKHO KOHCTATUPOBATLCS, YTO CYMMbI, BbINMAYEHHOM MO NonMcy 06s3aTensHOro CTpaxo-
BaHWS OTBETCTBEHHOCTW apbUTPaXHOro ynpaBnsoLLEro, 0ka3anocb HeAOCTAaTOYHOM NS NOKPbITUS yulepba,
HAHECEHHOTO ero AeNCTBUSIMU.

Bo-BTOpbIX, apOMTPaXHbIA YNPaBRSAOLWMA LOMKEH NMOO OTKNOHUTL MPETEH3M0 NOCTPaAAaBLUEro NNLa,
nmbo He MCMOMHUTL €€ B TeYEHME TpuUaLaTh pabounx OHEN C MOMEHTA ee O0uLManbHOrO NpPeabsBEHMS.
b npu HanrumMm 06omx 3TUX PakTOPOB, NOSBMAETCS 3aKOHHOE OCHOBaHWe Ans obpalyexns k CPO 3a kowm-
neHcaumen.

OpraHusaums, ocyLLeCTBASAOLASA CaMOPErynIMpoOBaHNE N KOMMNEHCUPOBaBLLAs YObITKN, HAHECEHHbIE ee
YreHOM CTOpPOHaM, BOBMEYEHHbIM B npouedypy 6aHKpOTCTBA, MMEET NpaBO NPeAbsBUTL apbUTpaxHOMY
ynpaBnstoLLeMy perpeccHoe TpeboBaHme 0 KOMMEeHCaLUUW BbINNA4YEHHOM CyMMbI.
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HOPWCTIPY AEHLIA, NTPABOCYAWE U TOCYAAPCTBO

[laHHbIN BbIBOA, B CBOK 04Yepedb, NOpoxaaeT 3agady O HeoOXOAMMOCTM YCTaHOBMEHUS Ha 3aKoHOMa-
TENbHOM YPOBHE YETKOTO M SICHOTO MexaHU3Ma PerynmpoBaHusi OCYLLECTBIEHUS BbINMaT U3 KOMMEHCALMOH-
HbIX (DOHAOB CaMOPEerynupyemblx OpraHu3aLmii, pas3paboTki U BHEAPEHMS OrpaHNYEHHOO NopsiKa perpecc-
HbIX TPeBOBaHUiA NpeabABNAEMbIX K apOUTPaXHbIM YNIPABNSOLLAM.
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YIIK 340

CMOCOBbI SALUTDI MATEHTHBIX MPAB HA
OPUr MHAJIbHOE JIEKAPGTBEHHOE CPEJICTBO
[10 NPABY POCCUM

0BCAHWKOBA BANEHTWUHA 3YAPJ10BHA

CTYAEHT
®r60Y BO «Bcepoccuitckas Akagemmus BHelwHen Toprosiu
MuHucTepcTBa akoHOMMYeCckoro pa3suTusg Poccuickoin egepauum»

AHHOTauus: cTaTbsl NOCBALLIEHA aHANN3Y CUCTEMbI NPABOBOIO PEryn1poBaHns Cnocob0B 3allKUTbl MaTEHTHbIX
npaB Ha OpuUrvHambHbIE NekapcTBeHHble cpeacTBa B Poccuitckoi deaepauum. PacemaTpuBaroTes Kak rpax-
[1AHCKO-MPABOBbIE, TaK M aAMUHUCTPATMBHbIE MEpbl, HANpPaBNeHHbIE Ha OXPaHY MCKIHOYMTENbHBIX MpaB B
(hapmalleBTMYeCKoii chepe. ABTOP BbIAENSET 0COGEHHOCTH NPUMEHEHMS rPaXaaHCKO-NPaBOBOM OTBETCTBEH-
HOCTY B YCMOBUSIX «OTIIOXEHHOTO Bpeaa» 1 NpeanaraeT passuTiie MHCTUTYTa Npe3yMnumm yObITKOB B Aenax o
HapYLLEHUN NaTeHTHbIX NpaB. Takke noapobHO aHanMM3aMpyTCS NONOXEHUs 3aKoHOLAaTeNbCTBA, NpedycmaT-
pUBAIOLLME aOMUHUCTPATUBHYIO OTBETCTBEHHOCTb 3a HapYLLEHUS NaTeHTHbIX NPaB U HeA0BPOCOBECTHYHO KOH-
KYPEHLI0, B TOM YUCME CO CTOPOHbI aHTUMOHOMOMbHBIX OpraHoB. CaenaH BbiBOA O HEOBXOAMMOCTM COBEP-
LUEHCTBOBAHMS CyLLECTBYIOLLE NPABONPUMEHNTENBHON NPAKTUKN U YCUINEHNS! MEXBELOMCTBEHHOTO KOHTPONS
NS NOBbILIEHNS 3(EKTUBHOCTM 3alUMThl NPaB NaTeHTooGnafaTenein npy OfHOBPEMEHHOM COBMoAEHMN
MHTEPECOB 0OLLECTBEHHOTO 3PaBOOXPAHEHMS.

KnioueBble cnoBa: nateHTHble NpaBa, NekapCTBEHHbIE CPEACTBa, rPaxIaHCKo-NPaBoBas 3aluuTa, agMnUHU-
CTpaTUBHAs OTBETCTBEHHOCTb, KOHTPAChaKT, OTIIOXEHHbIN Bpead, hapmMaLEeBTUYECKOe NpaBo, MHTENNEKTyar b-
Hasi COGCTBEHHOCTb, ['paxmaHckuin koaeke Poccuiickoit deaepalinm, Kogeke 06 agMUHUCTPATUBHBIX NPaBOHa-
PYLUEHUSIX, Hel0BPOCOBECTHAS KOHKYPEHLIS.

METHODS OF PROTECTING PATENT RIGHTS TO ORIGINAL PHARMACEUTICALS UNDER RUSSIAN
LAW
Ovsyanikova Valentina Eduardovna

Abstract: The article examines the legal framework for protecting patent rights to original pharmaceuticals in
the Russian Federation. It addresses both civil and administrative mechanisms designed to safeguard exclu-
sive rights in the pharmaceutical sector. The author focuses on the challenges of applying civil liability in cases
involving "delayed harm" and advocates for the development of a presumption of damages in patent infringe-
ment disputes. The study also analyzes legal provisions establishing administrative liability for patent violations
and unfair competition, including measures imposed by antitrust authorities. The paper concludes that effec-
tive protection of patent holders’ rights requires enhanced legal mechanisms, timely enforcement, interagency
cooperation, and consistent judicial practice, while maintaining a balance with public health interests.

Key words: patent rights, pharmaceuticals, civil remedies, administrative liability, counterfeit drugs, delayed
harm, pharmaceutical law, intellectual property, Russian Civil Code, Russian Code of Administrative Offenses,
unfair competition.

lMpaBoBOE perynupoBaHMe CrnocoboB 3alUMTbl MATEHTHbIX MPaB Ha OpPWUrMHAmNbHbIE NEeKapCTBEHHbIE
cpeactea B Poccuitckon ®efepalimn 0TnMYaeTcst MHOMOYPOBHEBLIM XapakTepoM W npegnonaraeT UCnonb3o-
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IOPYCTIPYIEHLIAA. MPABOCY/IE M TOCYIAPCTBO n

BaHWe KaK paCCMOTPEHHbIX Bbllle rPaXaaHCKO-NPaBOBbIX, TaK 1 aAMUHUCTPATUBHBIX U MHBIX npoueayp. Npu
9TOM 0COBEHHOCTb (PapMaLEBTUYECKOrO CEKTOPa NPaBOBOrO PEryIMpOBaHUs NAaTEHTHbIX NMPaB 3aKnvaeTcs B
BbICOKOM YPOBHE MPaBOBOM YS3BUMOCTY K MPaBOHAPYLLEHWAM B cepe MHTEeNneKTyanbHon COBCTBEHHOCTH,
MOCKOSbKY HapyLUEHUS MOTYT HENOCPEACTBEHHO 3aTparMBaTh WHTEpeChl OOLECTBEHHOTO 34paBOOXPaHEHUS,
MOCKOSTbKY B YCNOBUSX Pa3BUTUS BUOMEOULIMHCKIX TEXHONOMIA 3aLiuTa NaTeHToB B (hapmaLleBTUke npuobpe-
TaeT He TONbKO SKOHOMUYECKOE, HO 1 coLnanbHOe 3HadeHue, YTo TpebyeT OT NpaBoBO CUCTEMBI OnepaTB-
HOCTM 1 3ahpekTmBHOCTY [1].

TeM He MeHee, rpaxaaHCKO-NPaBoBble CMNOCOObI 3aLUUTLI ABMSIOTCA KIHOYEBbIMA B CUCTEME OXPaHbl
nateHTHbIX Npas. CornacHo ctatbe 1250 paxgaHckoro kogekca Poccuiickon ®epepaunm (panee — «FK PO»)
[2], 3awwmTa UCKNKYUTENBHBIX NPaB Ha Pe3yNbTaTbl MHTENNEKTYanbHON AEeSTENbHOCTH OCYLLECTBNSETCS, B
TOM YuCre, NyTeM npeabsaBNeHNs UCKOBbIX 3asiBIieHui NpaBoobnaaatenem B Cyg.

Bmecte ¢ TEM, 3(PGEKTUBHOCTL rpaKaaHCKO-MPaBOBbIX CMOCOBOB 3alUMTbl BO MHOTOM 3aBUCUT OT
CBOEBPEMEHHOCTU peakLun CO CTOPOHbI NpaBoobragaTtens 1 ypoBHS NOArOTOBMEHHOCTU AoKasaTenbCTBEH-
HoW Ba3bl. B ycnoBusix GbICTPOrO TEXHOMOMMYECKOrO Pa3BUTUS U pacLUMpeHus apMaLeBTUYECKOrO pblHKA
Aans obnagatenei NaTeHTOB CTAHOBUTCS 0COBEHHO aKTyanbHOM 3afayva OnepaTUBHOIO BbISIBIIEHUS HapyLL e-
HWIA, B TOM YKCre C UCMOSb30BAHNEM CUCTEM MOHWUTOPUHIA PbiHKa U LMPOBLIX MHCTPYMEHTOB 3aLLUMTbI UH-
TENnekTyarnsHoi cobCTBEHHOCTU. Ha npakTuke OTCYTCTBYIOT NOMHOLEHHbIE MEeXaHU3Mbl npeaBapuUTENbHOro
YBEAOMIIEHNS O NOTEHLMANBHOM HapYLUEHUM, YTO 3aTPYAHSAET NpeceyeHne npaBoHapyLWEHU HA paHHKX CTa-
AMWSX U CHUXAET 0BLLMIA NPEBEHTMBHBIN 3GhEKT NPABOBO CUCTEMBI.

Mexay Tem, B hapMmaLEeBTUYECKOI cdepe 0COOEHHO OCTPO CTOUT Npobnema «OTOXEHHOrO Bpeaay, Ko-
roa yobITkM OT BBEAEHNS B 060POT KOHTpahakTHOro npenapata NposBSOTCS CYCTS 3HAYUTENBHOE BPEMS, YTO
3aTpyAHseT npouecc AokasbiBaHus yuwepba. B nogobHoi cutyaumm npasoobragatento ObiBaeT COXHO ycTa-
HOBWTb MPUYUHHO-CIEACTBEHHYIO CBA3b MEXOY HapyLleHWeM U yBbITkamu, NOCKOMbKY HeraTuBHble nocrep-
CTBWS, Hanpumep, YXyALleHne penyTauuy Uin CHUXKEHWE PbIHOYHOWM [0NW, CTAHOBSATCS 3aMETHbI NMULLb Yepes
MecCsiLbl Unu aaxe rodbl. 10 TpebyeT passUTUS MHCTUTYTa NPe3ymnuun yObITKOB B Aernax O HapyLleHu na-
TEHTHBIX NpaB, 0COBEHHO B KOHTEKCTE (hapMaLieBTUYECKON NPOAYKLMK, TAe NOCNEACTBUS HEKAYECTBEHHOO UMK
KOHTpachaKTHOrO NeKapCTBEHHOrO MOTYT 3aTPOHYTb 300POBLE W XU3HL NoTpebutenei. MNpeanaraeTcs Hay4HbIM
NpaBoBbIM COOBLLECTBOM B OTBET Ha AaHHyt0 Npobnemy BHeApeHWe crneumarnbHbix CyaebHbIX npoLeayp, No3so-
NSAOLLMX YYUTBIBATL COXHOCTb JOKA3aTeNbLCTBA OTNOXEHHOrO Bpeaa B (hapMaLeBTUYECKomn cdepe.

CornacHo nyHkTam 2, 3 ctatbm 1248, nyHkTy 3 ctatbun 1387, ctatbn 1398 K PO, agMuHUCTpaTUBHbIN
NOpsILOK NPedyCMOTPEH 3a NPaBOHAPYLLEHNS NINLEH3UOHHBIX TpeboBaHW 1 HECOBMIOAEHNN MPaBOMEPHOCTY
BblJa4M NaTEHTOB Ha M300peTeHne. ITO MOXKET NOBMeYb HANlOXeHUe WTpadoB UK BPEeMEHHOE npekpaLle-
HUE OesATENbHOCTW, NPeayCMOTPeHHbIX cTatheit 7.12 Kopekca 06 agMUHUCTPATUBHBIX MPaBOHAPYLLEHUSX
(nanee — «KoAl P®y) [3] 0 HapyLLeHUn aBTOPCKMX 1 CMEXHBIX NpaB, M3006peTaTenbCKMX U NaTeHTHbIX Npas.

Takke BaxHO pacCMOTPETb MEPbI aAMUHUCTPATUBHON OTBETCTBEHHOCTU 3@ HEJ0BPOCOBECTHYO KOHKY-
peHuunto. CornacHo yactu 2 ctatbmn 14.33 KoAlN P® npegycmoTpeHa 0TBETCTBEHHOCTL 3a HEJOOPOCOBECTHYHO
KOHKYPEHLIMIO, BbIPa3MBLLYIOCS B yKe COCTOSBLLEMCS BBEAEHMM B 060POT ToBapa C HE3aKOHHbIM MCMONb30Ba-
HWEM pe3ynbTaToB WHTENNEKTYanbHON AeATeNbHOCTU. Takoe AesHe BneYeT HanoxeHne agMUHUCTPaTUBHO-
ro wrpada Ha JOMKHOCTHbIX Nl B pasmepe 20 Tbicsay pybnen nbo anckeanuukalmio Ha CpoK 4O TPeX NeT;
Ha topuanyeckmx nuy, - ot 1/100 go 15/100 pasmepa CymMMbl BbIpyYKkW NpaBOHAPYLWWTENS OT peanu3auum To-
Bapa (paboTbl, yCryrt), Ha pbIHKE KOTOPOrO COBEPLLEHO NpaBoHapyLLeHne, Ho He meHee 100 Tbicay pybneit.
[MpoToKONbI MO feniaM O COOTBETCTBYHOLMX MPaBOHAPYLLEHMSX YNONHOMOYEHbI COCTaBAATb AOMKHOCTHbIE
nua degepanbHOro aHTUMOHOMOMBHOMO OpraHa W ero TeppuTopuanbHbIX OpraHoB COBMECTHO € Poc-
3apasHag3opoM [4] B cuny vacTun 1 ctatbn 28.3, yactn 1 ctatbi 23.48 KoAll P®. [Mpu npuMeHeHnn JaHHOro
COCTaBa afMUHUCTPATUBHbBIX NPECTYNIEHNIA BO3HWUKAKOT OYEBUAHbBIE COXHOCTM BbISBIEHWS U KBanMuKaLmy
COOTBETCTBYIOLMX HAPYLUEHWNA, @ Takke AOKa3blBaHUS pa3mepa BbIpyyK, NONYYEHHOW HapyLLUTENeM OT pea-
nmsauun KoHTpadhakTHbIX NekapCTBEHHbIX CPEACTB [5]. B TO e Bpems rnaBHbIM HeJOCTAaTKOM AaHHOMo MeXa-
HW3Ma 3alWTbl NpaB obnagatenen NaTeHToOB ABNSETCS TO, YTO OH MOXET NPUMEHSATLCA NULLb NOCHe BBee-
HWS KOHTPaaKTHOrO Npenaparta B rpaxgaHckuii 06opor.
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Takum 06pa3om, cobmoeHne NpaBoBOil OTBETCTBEHHOCTU B cdhepe hapMaLeBTUKA ABNSETCS KItoYe-
BbIM acnekTom obecrneyeHns 6e30nacHOCTY U KauyecTBa NeKapCTBEHHbIX CPEACTB, a TaKkKe 3aLUTbl UHTEPECOB
noTpebutenen u obuiectsa. Takke cucTeMa CrocoBOB 3alUTbl NATEHTHbIX MPaB Ha OpUrMHambHbIE nekap-
CTBEHHble cpeacTea B Poccum oxBaTbiBaeT LUMPOKI CNIEKTP MEXAHM3MOB: OT YaCTHOMPaBOBbIX MCKOB [0 My 6-
TIMYHO-NPABOBOrO KOHTPONS. IPDEKTUBHOCTL AAHHOM CUCTEMBI BO MHOTOM 3aBUCKT OT ONepaTUBHOCTY pearu-
POBaHNS CO CTOPOHbI NpaBoOGrafaTeNs, MEXBEAOMCTBEHHOTO B3aMMOAEHCTBIUS U eanHoo6pasus cyaeGHom
npakTukn. OBecneyeHne GanaHca Mexay npaBamu naTeHToobnagaTenen M 3afadami OXpaHbl 3[0POBbS
HacerneHus TpebyeT aanbHEeNLLEro COBEPLLEHCTBOBAHMS 3aKOHOAATENbCTBA U MPAKTUKN €0 MPUMEHEHNS.
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[10r0BOP JIN3UHTA B POCCHMCKOM
(EJEPALIMA 1 3APYBEXHDIX CTPAHAX:
CPABHUTEJIbHO-MPABOBOW AHAJIN3

KANH)XHAA HATAJIbA EBIEHbEBHA

MarucTpaHT
MOMY «Cuneprusy

AHHoTaums: CtaTbsi NOCBSLLEHA CPaBHUTENbHO-NPABOBOMY aHamnM3y perynupoBaHus 4OroBOpa NN3WHIa B
Poccun 1 3apybexHbix cTpaH. PaccmaTpuBatoTcs nogxodbl K 3aKOHOAATENbHOM pernameHTauun LoroBopa
nuanHra B Monblwe, ®paHuum, Nepmanum 1 Atanun. ABTOPOM enaeTcs BbIBOA O HamM4uu Kak oBLumx, Tak 1
OTIIMYNTENbBHBIX YepT.

KnioyeBble cnoBa: apeHaa, 3apybexHble CTpaHbl, Kynns-npogaxa, NMnauHr, prHaHCoBas apeHaa.

LEASING AGREEMENT IN THE RUSSIAN FEDERATION AND FOREIGN COUNTRIES: COMPARATIVE
LEGAL ANALYSIS

Kalyuzhnaya Natalya Evgenevna

Abstract: The article is devoted to the comparative legal analysis of the regulation of the lease agreement in
Russia and foreign countries. Approaches to the legislative regulation of the lease agreement in Poland,
France, Germany and ltaly are considered. The author concludes that there are both common and distinctive
features.

Key words: lease, foreign countries, purchase and sale, leasing, financial lease.

WVHCTUTYT (pMHAHCOBOM apeHbl UMEET LUMPOKOe NpPUMEHEHKe B EBPOMENCKUX rocyaapcTeax [6, c. 86).
Tak, B [onblue neransHoe onpeaeneHne goroopa MHaHCOBOM apeHabl 3akpenneHo B cT. 709.1. paxaaH-
ckoro kogekca lMNonblum (nanee — MK Monbtwm) [3]. COOTBETCTBEHHO, MOXHO CAENaTh BbIBOA O CXOXECTU NOMb-
CKOrO 1 POCCMICKOro Noaxoda perynmpoBaHus 4OroBopa (PMHAHCOBOW apeHabl B TOM, YTO: 1) B 3akoHoZaTesb-
cTBe 0BoWX rocynapcTB yCTaHABMBAETCS fneranbHOe onpesenieHne AaHHOro A0roBopa; 2) 3akoHodaTesbHas
pedouHuuma v B Monblue, n B Poccun chopMynmpyeTcs B KOAUULIMPOBAHHOM aKTe rpaxzgaHCKoro 3akoHoaa-
TenbctBa (B Poccum — cT. 665 MpaxkaaHckoro kogekca Poccuiickon deaepaumm (ganee — MK PO) [4]).

B ct. 709.1. TK Monblum npeaycMOTPeHO, YTO MO AOroBOPY OMHAHCOBOW apeHAb! (NM3nHra) uHaHcu-
pyloLLas CTOpoHa 0Bsi3yeTcs B paMKax CBOEH NpeanpuH1MaTenibCkon LesTenbHOCTM npuobpecTu y onpege-
INIEHHOro NPoAaBLiAa BELLb Ha YCNOBUSX, YKa3aHHbIX B 3TOM [JOrOBOpe, W NepefaTth 3Ty BeLlb nonyyartento ans
NCMOMb30BaHWS UINK UCMOMNb30BAHNS M NOMYYEHWS BbIFOL B TEYEHWe ONpefenieHHOro Cpoka, a nonyyarenb
06s13yeTCa BbINMATUTL (UHAHCUPYIOLLEN CTOPOHE COrMacoBaHHbIMM NaTeXami JEeHEXHOe BO3HArpaxaeHue,
paBHOE, N0 KpanHeN Mepe, LieHe 1N BO3HArpaxaeHuto 3a npuobpeTeHne Bewy rHaHCHpYOLLEen CTOPOHON.

CpaBHutenbHbin aHanma cT. 709.1. TK Monblum 1 cT. 665 K PO nossonset yteepxgath, YTO NONbCKMIA
W POCCUMCKUIA 3aKOHOAATENIN UCMOSb3YIOT pasHble HauMeHoBaHUs CTOPOH: ecnn B K PO ctopoHamm goroso-
pa nu3nHra SBNSTCA apeHaoaaTens 1 apeHaatop, To B [K MonbLum — uHaHcHpytoLas CTopoHa (T.e. Nn3uH-
rogatesib) U nonyyatensb (T.€. NMU3UHIONoyYaTenb).

dopma forosopa (huHaHcoBo apenabl perynupyetcs cT. 709.2. 'K Monbwwu. B aTon Hopme ykasbiBa-
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€TCH, YTO JaHHbI JOrOBOP JOMKEH 3aKMioyaTbCs B MUCbMEHHOM hopme. AHanorniHoe TpeboBaHue K hopme
[0roBopa Nu3nHra NpeabsBIseTcs U POCCUMCKUM 3akoHoaaTenem (B Y. 1 cT. 15 ®efepanbHOro 3akoHa OT
29.10.1998 Ne 164-03 «O ¢uHaHcoBOW apeHae (nuauHre)» [8]).

Bo ®paHumn [oroBop nusnHra UMeHyeTcs Kak «kpeaut-apengar («crédit-bail») [1, c. 46]. B otnuune ot
K PO, MpaxgaHckuin kogeke OpaHumn He COAEPXUT creumarbHbIX HOPM, MOCBALLEHHBIX AOrOBOPY Nu3unHra. B
9TOW CBSA3W JaHHbIN rPaxaaHCKo-NpaBoBON JOTOBOP PerynmpyeTcs 0BLMMM NOMOXEHNSAMM O JOTOBOPE apeHabl.

Bo cpaHLy3ckon npakTuke HanbonbLUY pacnpoOCTPaHEHHOCTb NOMYYMn AOrOBOP (PMHAHCOBOW apeHspbl
HeBWXUMOro MMYLLLECTBA, KOTOPbIN NpeacTaBnseT cobon caavy B apeHay creuvanvsnpoBaHHON opraHu3a-
Uvein (apeHgoaaTenemM) HeABMKMMOrO UMYLLECTBA AN NPO(ECCMOHANBHOTO UM KOMMEPYECKOrO MCMOMb30-
BaHuWs B Nonb3y apexgartopa [1, c. 47].

Mo ¢hpaHLy3CKOMY 3aKOHOLATENbCTBY IM3UHIONOyYaTenemM (apeHaaTopom) MoxeT ObiTb oboe Mmuo
(B TOM uucre noboe opuandeckoe NULO U UHAUBKUAYANbHbIA NPEANPUHUMATENb HE3aBUCUMO OT OpraHu3a-
LMOHHO-NPaBOBOA (POpMbI U cepbl aesTensHocTH). OgHako apeHpodaTteneM (NM3uHrogatenem) MOXET
BbITb TONbKO BaHK MNK cneumanuanpoBaHHas HaHCoOBas KOMMAHMS.

B lepmaHuy Takke OTCYTCTBYIOT crieumanbHble HOpMbl O JOroBOpe (puHaHCOBOW apeHds! [1, . 50]. B
9TOM rocygapcTse, kak u Bo ®paHLmu, [oroBop (hMHAHCOBOW apeHzb! He BbIAENSETCS B kKayecTse creuyanbHo-
ro BMAa rpaxkaaHCKo-NpaBoBOro OroBopa B KOAMMPULMPOBAHHOM akTe rpaxaaHCcKoro 3akoHoaaTenscTea — lep-
MaHCKOM PaXdaHCKOM YroXeHuu. 1o 3TOM NpUYMHE K OTHOLIEHMSIM, BO3HUKAIOLLMM W3 [OroBOpa (PUHAHCOBOM
apeHabl, MPUMEHSIOTCA HOPMbI, MOCBSLLEHHbIE APYMM rPaXaaHCKO-NPaBOBbIM AOrOBOpPaM, a UMeHHo: 1) Joroso-
Py apeHabl; 2) 4OroBopY Kyniu-npoaaku.

OcoBblit MHTEPEC NpeacTaBnseT BOMPOC O perynmpoBaHnn LoroBopa (MHAHCOBOW apeHabl B Wtanuw.
[laHHbI BWA [OrOBOPA LUMPOKO MUCMonb3yeTes B Mranum HaumHas ¢ 1960-x rogos. Mpu aTOM, HECMOTPS Ha 3To,
Ha NPOTSHKEHWM JONTOro BPEMEHMW B UTANbSHCKOM 3aKOHOLATENbCTBE He ObINo HUKaKUX HOPM, KOTOpble Bbl Mps-
MO pPerynmpoBanit 4orosop mHaHCcoBO apenapbl. Juwb B 2017 rogy UTanbsHCKWNA 3aKoHOAATENb NPUHSAN 3aKkoH
0 KOHKypeHuun Ne 124/2017 [5], B koTopom BbIno NpeaycMOTPEHO NeranbHoe onpeaeneHne aorosopa u-
HaHCOBOro Nn3uHra. B yacTtHocTw, cT. 1 3akoHa Utanum o koHkypeHummn ot 04.08.2017 r. Ne 124/2017 ycTaHo-
BMNa, 4TO (DMHAHCOBbIV NIM3UHT NpeAcTaBnseT cobomn AOroBop, No KOTOPOMY BaHK Mnm OMHAHCOBbIN Nocped-
HUK, 3aperncTpupoBaHHbIN B peecTpe, 06s3yeTcs npuobpecTn unn NoCcTPOUTb akTUB, BbIOPaHHbIR 1 COOTBET-
CTBYIOLLMI YKa3aHUAM NIM3MHIONOSyYaTens, KOTOpblil NPUHUMAET Ha cebs BCe PUCKM, BKIOYas yXyaLeHue, U
NPeaoCTaBnseT ero B pacnopskeHe Ha onpeaeneHHbIn nepuos BpEMEHN 3a ONpeaeneHHyto nnaty, kotopas
YUUTBIBAET LiEHY MOKYMKW UK CTPOUTENLCTBA U CPOK AEACTBIUS 4OTrOBOPA.

ObLyee onpegeneHne JoroBopa PUHAHCOBON apeHbl B UTaNbSHCKOM 3aKOHOAATENbCTBE A0 CUX MOp
oTcyTcTBYeT. Kpome TOro, HECMOTPS CYLLECTBEHHbIE 3akoHodaTenbHble U3MeHeHust 2017 roga, B [paxaaH-
CcKoM kogekce Mtanum (aanee — MK Utanuu) [2] Hopmbl 0 oroBope (hMHAHCOBOW apeHabl TaK 1 He NOSIBUAMUCS.
JTO MO3BONSET rOBOPUTb O CYLLECTBEHHbIX OTIIMYMSX B NMPaBOBOM PErynMpoBaHuu LOroBopa (PUHaHCOBOIA
apeHgpl B Poccuu n Uranum.

B Urtanum 6onbLuoe 3Ha4YeHe MMEOT NpaBoBbIE NO3NLWK, CPOPMYNMPOBAHHbIE BbICLUEN CYAEOHOM NH-
CTaHunen — BepxoBHbIM KaccaunoHHbIM cyaom Wtanum (cyaebHblin opraH, aHanormyHeln BepxosHomy Cyay
Poccuinckon ®epepaumm). Tak, B 2015 rogy BepxoBHbIN KacCauMOHHbIA Cya WTtanun B NOCTaHOBIEHUM
Ne 19785/2015 [7] koHCTaTMpOBan OTCYTCTBME CBA3WN MEXaY A0rOBOpPaMMW KYMnu-Npoaaxu 1 NM3nHra, B CBS3M
C YeM NM3MHronornyyaTenb B Criyyae OTCYTCTBUS CreuuanbHOro YCrnoBus B [OTOBOPE NIU3WMHra He Brpase
NPeabSABUTL UCK O PACTOPKEHWUN JOrOBOpa Kynnu-npodaxu HenocpeacTBeHHo K npogasuy. OaHako, No MHe-
HWIO Bepx0oBHOrO kaccauMoHHOro cyaa Mtanuum, nuanHrononyyaterns B cnyvae HapyLieHus 4oroBopa npoaas-
LOM MOXET ObITb 3alMLLEH HA OCHOBAHWW MPWHLMNA 4OBPOCOBECTHOCTM B coOTBETCTBUM €O CT. 1375 K
Wranuw.

Takum 06pa3som, NpoBeeHHOE MCCnenoBaHMe NoO3BONSeT caenaTh BbIBOS O TOM, YTO 3aKOHOAATENb-
HOe perynupoBaHue LoroBopa MHaHCOBOW apeHabl B Poccuickon deaepaumm n 3apybexHbIx cTpaHax ume-
eT Kak obLme, TaK 1 oTnmunTenNbHble YepTbl. K 0Bwmum YeptaMm MOXHO OTHECTW: 1) Hanuuue 3aKoHoAaTeMb-
HbIX AeduHULMIA foroBopa rHaHCOBOW apenabl (Monbla, Utanus); 2) 06s3aTensHOCTb COBMOAEHUS NUCH-
MeHHOM hopmbl gorosopa (Monbwa). OTAnuMTENbHBIMM YepTaMi B JaHHOM Cryyae SBNSKOTCS CheaytoLme:
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1) oTCyTCTBME CneynasnbHbIX HOPM O JOroBope PUHAHCOBOW apeHfbl B KOAU(MULMPOBAHHbIX aKTax rpaxaaH-
CKOro 3akoHogatenbctea (®paHuus, Mepmanus, Utanus); 2) npeabsasneHve cneynanbHbix TpeboBaHuit K nu-
3uHrogarenio (PpaHuus).
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OMPEAENERWE NPABOBOIO CTATYCA W
[IPU3HAKOB (KPUOKOHCEPBUPOBAHHDIX)
[0N10BbIX KJIETOK, TKAHEN
PEMPOYKTUBHbIX OPT AHOB M IMbPNOHOB B
KOHTEKCTE PETYNINPOBAHNA CYPPOTATHOIO
MATEPWHCTBA W NPOLLEZLYPb
JKCTPAKOPIOPA/NbHOI0 OMNOA0TBOPEHUA
(K0

[DKYNAM AMWTPUA UBAHOBIY

acnupaHT
HOYY BO "Mockosckuit YHnepcuteT "CuHeprus"

HayyHbiii pykogodumens: YcaHoe Bnadumup EezeHbesuy
0oKmop topuduyecKux Hayk, npogheccop,
akademuk Poccutickoll akademuu 0b6pa3osaHusi

AHHoOTaums: BBuay OTHOCUTENBHON HOBM3HBI TEXHONOMAW SKCTPAKopropasbHOro OnfoA0TBOPEHUS U NPOU3-
BOAHbIX OT HEro BCMOMOraTesNbHbIX penpoayKTUBHBIX METOLOB POCCUIICKOE 3aKOHOLATENbCTBO, PABHO Kak 1
3aKoHOZaTenbCTBO GOMbLIMHCTBA 3apyBexXHbIX CTpaH, B UccneayeMon chepe nogBepKeHO perynspHon Kop-
PEKTMPOBKE W pedhOpMUPOBaHMI0 — B T. Y. B YacTu obecneyeHns banaHca mexay nybnuyHbIMU MHTEpecamu
rocyfapcTea M 4acTHOMPaBOBbIMU WHTEPECAMW POCCUACKMX rpaxaaH. Bmecte ¢ TeMm, B YCMOBUSX Hannyus
cneumnduYecknx MeAULMHCKUX, KOPUONYECKUX U Oaxe 3TUYECKUX acreKTOB NPUMEHEHMS BCMOMOraTesbHbIX
PEnpPOLYKTUBHBIX TEXHOSOMMIA POCCUICKOE 3aKOHOAATENLCTBO HYXXAAeTCa B JarbHenLlen KoppekTupoBke no
Lienomy psgy KpUTUYECKM BaXHBIX YaCTHOMPABOBbLIX BOMPOCOB UCKYCCTBEHHOTO ONMOAOTBOPEHMUS U CypporaT-
HOro MaTepUHCTBA — OT HEOBXOAMMOCTU KOHKPETMU3aLMK YCrnoBuii JOroBopa 06 OkasaHUM COOTBETCTBYHOLLMX
ycrnyr 4o onpefenieHns HenoCpeACTBEHHOTO MPaBOBOrO CTaTyca MOJIOBbIX KNETOK, TKaHEN penpoayKTUBHBIX
OpraHoB M 3MBPUOHOB. B YacTHOCTK, HacToAWAs CTaTbs MOCBSALLEHA KOMMEKCHOMY aHanudy rpaxaaHcko-
NPaBOBOro CTaTyca MosnoBbIX KNETOK, TKaHEN penpoayKTUBHBIX OPraHoB M 3MOPUOHOB YenoBeKka B KOHTEKCTe
NPUMEHEHNS TEXHOMOTUN KCTPAKOPMopansHOro OMoA0TBOPEHUS 1 MPOM3BOAHBIX OT HEro BCrOMOraTenbHbIX
penpoayKTUBHbIX METOZOB, B TOM YKCNe CypporaTHOro MaTepuHCTBa.

KntoueBble cnoBa: KpMOKOHCEPBALMS, KPUOKOHCEPBUPOBAHHbIE MOJIOBbIE KMNETKW, TKaHU U PenpoayKTUBHbIE
OpraHbl YenoBeka, KINEeTKN 1 TKaHW YeNloBeka B rpaxkaaHckom 0bopoTe, MCKYCCTBEHHOE OMIOAOTBOPEHME, IKC-
TpakopnopanecHoe onnogoTeopeHne, KO, meTodbl BCnoMoraTenbHbIX penpoayKTUBHbLIX TexHomorui, BPT,
[0roBOp BO3ME3AHOr0 OKa3aHWs MEAULMHCKWX YCIyr, JOrOBOP OKa3aHWs YCryr CypporaTHOro MaTepuHCTBa.
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LEGAL STATUS AND ATTRIBUTES OF (CRYOPRESERVED) GAMETES, REPRODUCTIVE TISSUES,
AND EMBRYOS: REGULATORY ASPECTS IN SURROGACY & IN VITRO FERTILIZATION (IVF)

Dzhulai Dmitrii Ivanovich
Scientific adviser: Usanov Vladimir Evgenievich

Abstract: Currently, Russian legislation like that of most foreign states is undergoing revisions in the field of
assisted reproductive technologies (ART). These reforms seek to balance public interests with the private
rights of citizens. However, due to the unique medical, legal, and ethical challenges posed by ART, further
regulatory refinements are necessary. Key unresolved issues include clarifying contractual terms for ART ser-
vices and defining the legal status of gametes, reproductive tissues, and embryos in the context of artificial
insemination and surrogacy arrangements. This article conducts a comprehensive analysis of the civil-law sta-
tus of human gametes, reproductive tissues, and embryos under Russian law, with a focus on their regulation
in in vitro fertilization (IVF) and related ART procedures, including surrogacy.

Keywords: cryopreservation, cryopreserved germ cells, human tissues and reproductive organs, human cells
and tissues in civil law, artificial insemination, in vitro fertilization, IVF, methods of assisted reproductive tech-
nologies, contract for the provision of paid medical services, contract for the provision of surrogacy services.

Kak cnpaBeannBo 0TMeYaeT aBTOp OAHOMO U3 Hanbonee BaxHbIX 0B30PHbLIX MCCNEAOBaHU B cdepe
onpegeneHns ctaTyca KneTok 1 TKaHem, NCNoNb3yeMblX B pamMkax MpUMEHEHNS BCOMOraTeNbHbIX Penpoay K-
TUBHbIX TexHonoruit (Oanee — BPT), t0. C. MNeyeruna, B cuny cm. 55 @edepansbHozo 3akoHa Ne323-©3 om
21.11.2011 2. «O6 ocHosax oxpaHbl 300p08bsi epax0aH 8 Pocculickol ®edepayuu» (0anee — @3 Ne323
«06 ocHosax oxpaHbi 300p08bs») [5] NPUOPUTETHON LIENBI0 MEAMLIMHCKOMO UCMOMNb30BaHNS MOMOBbIX KNETOK
TKaHe! penpoayKTUBHLIX OPraHoB M AMOPMOHOB ONPaBAAHHO CYNTAETCs paaukanbHoe neveHne becnnoans u
NPeoaoneHne YCTONYMBOIA PENPOAYKTUBHON AMCHYHKLMM nocpeacTBoM obpalyeHust kK BPT, a uMeHHO — K akc-
TpakopnopanbHOMY OMNOAOTBOPEHMIO (Kak K 6a3080U penpodyKmugHOU npoepamMme) N K MeTOLy recTalmoH-
HOro BbIHALUMBAHUSA NNoja (kak eOUHCMBEHHOU paspeweHHOU POCculickuM 3akoHoO0amesnbcmeoMm hopme
Cyppo2amHo20 MamepuHcmea, npu Komopol co3daHHbIl npu nomowu mexHonoauu 3KO ambpuoH umnnax-
mupyemcsi 8 mesno cyppoeamHol mamepu) [12]. CnegosatensHo, NOMELLEHME UCCReLyeMON KaTeropuu no-
INOBbIX KIETOK, TKaHEeWN PenpomyKTUBHbLIX OPraHoB U AMOPUOHOB B KOHTEKCT PerynmpoBaHus npoLeaypbl 3KC-
TpakopnopanbHoro onnogoTeopeHust (danee — 3KO) n NpaBOOTHOLLEHUI (8 2pax0aHCKO-NPagoM CMbIC/e)
CYppOraTHOr0 MaTepUHCTBA He TOMbKO OMpaBablBAETCS CELMMUKON Ha3HaYeHNs AaHHbIX 0OBEKTOB, HO Tak-
e MO3BONSET U3YUNTb pearnbHble U NOTEHLManNbHbIE LEenu 1 3a4ayn UX BHeAPEeHUs B rpaxaaHCKo-NpaBoBoi
oboport [12].

[MepBoi 3Ha4UMMON NPoBIEMON Ha MyTW ONpeaeneHuns cTaTyca KNneTok 1 TKaHew, UCMoMnb3yeMbIX B pam-
Kax BCrOMOraTerbHbIX PENPOAYKTUBHBIX METOA0B npeodoneHus 6ecnnoans, BbICTynaeT hakmuyeckoe om-
cymemeue ucyepnbigaroue2o onpedeneHus Kaxao2o U3 paccmMampugaemMbix 06bekmos. 3aech xe cneayet
MOSICHUTb, YTO YNCTO TEXHMYECKN NPABOBasi KAaTEropusi « 3MbpUOHa» HaXoaMUT NeranbHoe TOMNKOBaHWE B NOJo-
xeHusx cm. 2 @edepanbHo20 3akoHa Neb4-O3 «O epemeHHOM 3anpeme Ha KIOHUPOBaHUE Yerosekay om
20.05.2002 2. (danee — ®3 Ne54 «O gpemeHHOM 3anpeme Ha KIOHUpPOBaHUe Yyenosekar) [4], ogHako npeana-
raemasi Ha3aBaHHOM HOpMoi Hanbonee obuias hopMynMpoBKa 0 «3apodbiie Yenogeka Ha cmaduu pa3gumus
00 80CbMU HEAeNby He TONMbKO HUKAK He COOTHOCMTCA C pa3BepHyTbIMU mpuaHakamu Paszdena Il MNpuka3a
Murucmepcmea 30pagooxpaHeHusi PO Ne 803+ «O nopsidke ucnonb3o8aHuUs 86CNoMo2amerbHbIX Penpodyk-
MUBHbIX MEXHOM02Ul, NPOMUBONOKAa3aHUSIX U 02paHUYeHUsIX K ux npumeHeHuro» om 31.06.2020 2. (danee —
[Mpuka3s Ne803H «O npumeHeHuu BPT») [8], HO 1 hakTUYECKN UTHOPUPYET POrb 3MOPUOHA B KaYeCTBe KIoue-
BOro obbekTa penpoayKTUBHbIX TexHonorui. Kak otmeyaeT M. H. ManeuHa, npaBoBble OCHOBbI MPUMEHEHMS
PenpoayKTMBHbIX METOAMK W OOpaLLEHNs KIETOK, TKaHE W OpraHOB YerioBeKa OTINYAKTCSA (hparMeHTapHo-
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CTbiO 1 OTCYTCTBMEM YETKUX MPABOBbIX AEUHULMA, B CNIEACTBME YEro UCCnefoBaTeNsm BCe Yalle npuxo-
puTCS 00beanHATL paccpeaoTOdeHHbIE N0 Pa3fuYHbIM MPaBOBLIM akTaMm MpU3HakM U opMupoBaTb COO-
CTBEHHble aBTOPCKME NOAXOAbI K OnpefeneHnio KoyeBbIX NoHATU B cdepe BPT [11].

Takum 0Bpa3om, COOTBETCTBYHLLEE 3aMeYaHUe TakkKe MOXHO CYMTaTb CpPaBEArMBLIM B OTHOLIEHWN
onpeaenexns npasogo2o cmamyca nNoosbIX KNemoK, mkaHel penpodyKmusHbIX 0p2aHo8 U 3MOpUuoHo8. Tem
He MEHee, ECinn NonbITaTbCs KOHCONMAMPOBATL Hanbosnee BaXHble NPU3HAKK YKasaHHbIX MOHSATUIA, NpeaCcTaB-
NAETCS BO3MOXHbIM CehopMysupogams credyrowue 3HaquMmble 0715 yenel npumeHeHus BPT depuHuyuu:

e  TaK, C y4eTOM MPU3HAKOB, BbITEKAIOWMX U3 cogdepxanns cm. 55 @3 Ne323 «O6 ocHosax oxpaHbi
300p0sbsi» [5] U yKkasaHHbIX B pamkax nonoxenun cm. 7 — 8 Mpukaza NeSO3H «O npumeHeHuu BPT» [8] 1
lMpukasza MuHsdpaea Poccuu Ne355H «O6 ymeepxdeHuu nopsidka y4yema OOHOPCKUX OpaaHo8 U mKaHel
yerogeka, AOHOPO8 Op2aHO8 U MmKaHel, hayueHmos (peyunueHmos), popM MedUUUHCKOU AoKyMeHmayuu
U ¢hopMbI cmamucmu4yeckol 0myemHOCMU 8 Uessix ocywecmeneHus yyema 00HOPCKUX Op2aHo8 U mKaHel
yenoseka, AOHOPO8 0p2aHO8 U MKaHel, hnayueHmos (peyunueHmos) u nopsdka UX 3anOfHEHUs» om
08.06.2016 2. (0anee — Npuka3 Ne355H «O 06 yyeme OOHOPCKUX Op2aH08 U mKaHel») [7], Nog «nomnosbiMu
Knemkamu (ooyumamu u cnepmamosoudamu)» YernoBeka cnegyeT noHumaTtb «omadenumbii 6uonoaudeckull
Mamepuarn, CnocobHeIll K yyacmurw 8 0n1o00meopeHUU U  80cnpou3eodsawull  UHOUBUAYasbHbIL
2eHemuyeckull Mamepuan 0oHopa, ucnonb3yembili 8 pamkax BPT, nodnexawut npouedype xpaHeHus (c
NPUMEHEHUEM MexHOI02ull KpUOKOHCepsayuu) u nepedasaembilii N0 002080y XpaHeHUs unu OOHopCmeay;
Npu 3TOM HeobXoaMMO NOAYEPKHYTb, YTO, B COOTBETCTBIM CO CrpaBeaBbIM 3ameyannem HO. C. MNeyernHoi,
cehepa peaynupogaHusi U 0becneyeHus npasoso20 pexuma nosoebix Knemok de facto usvama u3
pe2ynuposaHusi HEKOMOPbIX HOPMamueHO-NPasosbix akmoeg [12] (Hanpumep, 8 coomeememeuu co cm. 2
®edepanbHo20 3akoHa Ne180-03 «O 6uomeduyuHCKUX KnemoyHbix npodykmax» om 23.06.2016 2. u cm. 2
3akoHa P® Ne4180-1 «O mpaHcnnaHmayuu opeaHoge U (unu) mkaHel 4eroseka» om 22.12.1992 2.,
delicmeue HacMoAWUX akmog He pacno3Haemcsl Ha UCnosib308aHuUe CoomeemecmeayLUX KIiemok U mkaHel
yeriogeka 8 Uesisix eCmecmeeHH020 80cnpou3go0cmea Uru 8 pamkax penpodykmueHbIX mexHonoaul);

e B TO Xe BPeMSs, B COOTBETCTBMM C MpWU3HaKaMW, ykasaHHbIMM B cm. 47 — 48 ®3 Ne323 «06
0CHOBax OXxpaHbl 300p08bs» [5] 1 oTAeNbHbIX nonoxenusx Pasdena Il MNMpukasa Ne803H «O npumeHeHuu
BPT» [8], «mkaHu penpodykmueHbIX Op2aHO8» YerioBeka CreayeT Onpeaenatb kak «buonoauyeckul
mamepuarn, npedcmasnsowuli coboli aHamomuyecku 060COBIEHHY Yacmb 0p2aHo8 PenpodyKmueHoU
cucmembl Q0HOpa (Unu nomeHyuanbHO C€nocobHyro 0ns omdeneHus 6e3 3HadumenbHo2o epeda Ons
300posbsi 00HOpPa NO PEWeEHU KOHCUMuymMa epadqell), COXPaHSoWYo KIemoyHyo cmpykmypy U
cnocobHocmb  bbimb  UCNOMIb308aHHOU 0n1  uyenel mpaHcniaHmayuu 6 pamkax BPT, nodnexauiyro
npouedype XpaHeHusi (C npuMeHeHueM MmexHomo2uli KPUOKOHcepsayuu) u nepedasaemyto no 002080py
XpaHeHusi unu  QoHopcmea»; Kak OTMeyarnocb paHee, Ha rpaxgaHCKo-NpaBoBOW 000POT  TKaHew
PenpoayKTUBHbIX OpraHOB PacnpOCTPaHAKTCA Te Xe npasurna W 3anpeTbl, KOTOpble MpeaycMOTPEHbI B
OTHOLLEHWM NMOMOBbIX KNETOK YEIIOBEKA;

e  HaKOHeL, CornacHo onpeaeneHunio, npeanoxeHHomy B cm. 2 @3 Neb4 « O epemeHHOM 3anpeme Ha
KIIOHUpOBaHUe yenoseka» [4] v [ONONHEHHOMY, B COOTBETCTBAW C MpU3HaKamu, NpeaycMOTPEHHbIMM
Pasdenamu Il - Il Tpuka3a Ne803H «O npumeHeHuu BPT» [8] o memodax KpUOKOHCepeauuu nosoebix
Kremok, mkaHel penpodykmusHbIX 0p2aHo8 U 3MOPUOHO8 U UX mpaHcnopmuposke, COBCTBEHHO 3MBPUOH
JenoBeka npegcTtasnseT cobon «buonoeuyeckuli Mamepuan 8 ¢hopme 3apodbiwia yesoeeka Ha cmaduu
passumusi 00 8ocbMU Hedenb, y4yacmeyruwul (ucnonb3yembill) 8 npouecce ecmecmeeHH020
gocnpoussodcmea unu 8 pamkax npumeHeHus BPT Ha ocHO8aHuU U 8 uensix, npedycMompeHHbIx cm. 55 @3
Ne323 «06 ocHosax oxpaHbl 300p08bs» [5]; mpu 3ToM, No obuiemy npasuy, npegycMOTpeHHoMy n. 19
Pasdena Il lNpukaza Ne803H «O npumeHeHuu BPT» [8], «peweHue o OanbHeliwel makmuke (JOHOPCMeO,
KPUOKOHCEep8ayus, ymunu3ayusi) 8 OMHOWeEHUU Heucnob308aHHbIX NpU OKasaHuu MeduyUHCKol noMowu
¢ ucnosnb3oeaHueM BPT nonoebix Knemok u 3MOPUOHO8 NpuHUMarm fuya, KomopbiM npuHadnexam
nosnoeble Knemku U/umu 3MOPUOHBI, NymeM 3aKiyeHus epax0aHCKo-npasosbix 002080p08», T. €. NpaBo
pacrnopsxeHus cyabbon AaHHbIX TPaHCMNaHTaLUMOHHbIX MaTepuanoB OCTaeTcs 3a MX AOHOpPaMM, Kak 3a
(hopmarnbHbIMM COBGCTBEHHMKAaMK, BiagenbLammn u pacnopsantensmu buomartepuanos (crnedogamesibHo, 8
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ceMeliHbIX napax pacnopsikeHue ambpuoHamu, Hanpumep, 8 pamkax npouedypbl IKO kak 6a3osol
penpodykmugHoU npo2pamMmbl, 803MOXHO NO 83aUMHOMY CO2MIacuKo Cynpy208).

B 10 e Bpems, HECMOTPS Ha TO, YTO NONOXeHUAMM Y. 6 cm. 55 @3 Ne323 «06 ocHosax oxpaHb! 300-
pO8bS» HE NPeLyCMOTPEHO NPSIMOrO 3anpeTa Ha WCMONb30BaHWe MOMOBLIX KMETOK, TKAHEN PEMPOAYKTUBHbIX
OpraHoB W 3MOPUOHOB YerioBeka A/ KOMMEPYECKUX Lienei (3a UCKYeHueM 3anpema Ha fiobble hopMbi
NPUMEHEHUS1 8 NPOMbIWTEHHOM Npou3godcmee), CTaTyC UCCNEeLyeMbIX KaTeropuii B KOHTEKCTE rpaaaHCcKo-
npaBoBoro 0bopoTa (8 m. Y. 8 pamkax ycmosiewuxcs 002080pHbIX KOHCMPYKUUlU 0 npedocmaeneHuu medu-
yuHckux ycnye 9KO unu ycnye cyppoeamHo2o MamepuHemea) 00 cux hop ocmaemcs HeonpedenieHHbIM [9).
B yactHocTy, 0. C. MevernHa n B. U. ®axtn nogyepkusatoT onpegenstoLlee 3HavyeHne chopMynnpoBaHHOro
[. A. MnotHukosbiM 1 [. K. YcuoBsIM napadokca, B COOTBETCTBUM C KOTOPbIM, Op2aHbl, MKaHU U KINemKu ye-
noseKa, Haubonee ocmpo Hyxdalouwuecs 8 YMOYHEHUU UX 2pax0aHCKo-npasogo2o cmamyca, Hanpomus,
yauwje Haxo0sm ceoe npasosoe BbIpaxeHUEe 8 HOPMaX y20/108H020 U MeduyuHcko20 npasa [13]. bonee Toro,
B YaCTW TEOPETNYECKOrO OCMbICIIEHNS MPABOBOMO CTaTyca W rpaXgaHCKko-nNpaBoOBON MPUPOAbI NOMOBbIX Kre-
TOK, TKaHel penpoayKTUBHbIX OPraHoB M 3MOPUOHOB, MCMOMb3YEMbIX B paMKax BCOMOraTenbHbIX penpoayk-
TUBHbIX METOZOB NpeogoneHuns becnnoansi, CUTyaums OCroXHSETCS OTCYTCTBMEM eAuMHOro noaxogda K OTHe-
CeHuo Bronornyecknx Matepuanos k 06bekTam rpaxgaHckoro obopora.

Ecnu nonbiTatbes kpaTko 0606LMTH CyLLEeCTBYIOLME B COBPEMEHHON POCCUICKOA AOKTPUHE NO3ULMN
OTHOCUTESBHO NONOXEHNS MOMOBLIX KNETOK, TKAHEN PENPOAYKTUBHLIX OPraHoB M 3MBPUOHOB B cucTeMe 00b-
€KTOB rpa)kaaHCKOro npaBa, MOXHO BblAenuUTb criedyrouiue Haubonee nonynspHbie U WUpoKo npedcmagneH-
Hble MOYKU 3PEHUS:

e «nososble KNEMKU, MKaHU penpoOyKMUBHbIX Op2aHo8 U 3MOPUOHbI Yeroseka — 3mo
O2paHuy4eHHble 8 06opome 0bbekmbI 8ewHo20 npasay» (cmopoHHuku — KO. C. [MevyeauHa, M. H. ManeuHa):
TaK, Hanbonee 0bOCHOBaHHOM 1 HENPOTUBOPEYMBON npeacTaBnseTcs nosvuus asTopos 0. C. MNeyernHon un
M. H. ManewHoi, B COOTBETCTBMM C KOTOPOW, MOMOBbIE KNETKW, TKAHU PenpoayKTUBHBLIX OPraHoB 1 SMOPUOHSI
(0bbeduHseMble 8 Kameaoputo «penpodykmueHbIX buoMamepuanosy») npeanaraeTcs paccmaTpuBaTb Kak
camocmosimesibHbIli 06bekm 8elH020 npasa ¢ 0cobbIM NPagosbIM PEXUMOM 060pOMOCNOCOBHOCMU — TaK,
no cnosam 0. C. MeyernHomn, penpoayKkTuBHble GuoMaTepuansl YenoBeka «8 Haubosbwel cmeneHu CX00Hb!
¢ kamezopuell eeweli», B YaCTHOCTW, BbICTyNast «gewamu, 02paHU4eHHbIMU 8 060pOmMe, NOCKOMbKY psOoM
3aKOHOB 02PaHUYEHO UX Uen1egoe ucnosb3osaHuey [12];

e «NoMoBble KNemKku, mkaHu penpodyKmueHbIX Op2aHo8 U 3IMOPUOHbI Yerogeka — 3mo 0cobbie
06bekmbI 8ELWH020 npasa, 060pOMOCNOCOBHOCMbL KOMOPLIX Hacmynaem ecredcmeue omadeneHus om mena
yesioseka unu ebipawjueaHusi 8 ycrosusx in vitro» (B. M. ®axmu): wHylo, Gonee akLueHTUPOBaHHYK W
KOHLeNTyanbHy TPaKToBKy npeanaraet B. . ®atxu, nogyepkuBasi, YTo Onpefensiowum Kputepuem Ans
npusHaHus BuomaTepuana O6BLEKTOM rpaxgaHckoro obopoTa  BbICTynaeT ¢hakmop omoesneHus
coomeememeytowe20 Mamepuasna om opeaHu3ma AoHopa Usu co30aHuUs 8 UCKYCCMBEHHbIX yCosusix (Kak e
cnyyae Kynbmugauyuu ambpuoHa in vitro 0ns Hyx0 3KO u npoussodHbiX penpodykmueHbIX MemoOUk);
COOTBETCTBYIOWMIA KPUTEPUA, MO MHEHUIO aBTOPa, BbICTYMAET KIOYEBLIM OPUANYECKUM  MapKepoM,
MO3BONSIOWMM  OTAMYATL  HEOTHYXOAEeMble 3NEMEHTbl YEenOBEYeCKoro Tena (kak yYacmb  JIUYHbIX
HeuMywecmeeHHbIX b1a2) 0T 0ObEKTOB, KOTOPbIE MOrYT BOBNEKATLCS B 0BOPOT npu COBMIOAEHNN STUYECKMX
N ny6nnYHO-NPaBOBbLIX OrpaHWYEHUA — B YACTHOCTM, MO cnoBam camon B. W. ®axtu: «He ebisbigaem
COMHeHuli, Yymo 00 MomMeHma omoeneHus b6uUoIo2UYECKO20 Mamepuana Om 4Yernogeka HUKaKUX
camocmosimesibHbIX 06bEKMO8 2paxOaHCKUX Npag He 803HUKaem, U MOXHO 2080pUMb MOMbKO O JIUYHbIX
HemamepuarsbHbIx brazax — npage Ha XU3Hb, 300p08be, hU3UYECKYH HENPUKOCHOBEHHOCMb» [14];

e (N0M08bIe KNEMKU, MKaHu penpodyKmUBHbIX 0p2aHo8 U 3MOPUOHbI — 3MO HeOMAeuMbIe NUYHbIE
HemamepuarnbHble bnaza yenosekar (/1. O. Kpacasyukosa): HakoHeL, Mo CnpaBeaIMBOMY 3aMEYaHuio Camoil
B. WN. ®axTu, psag KkoHCepBaTUBHO HACTPOEHHbLIX POCCUMCKUA aBTOPOB OTPULAET BO3MOXHOCTb MpuAaHWs
OpraHam W TKaHsIM YerioBeka BELIHO-NPABOBOMO Xapaktepa 0BbEKTOB rpaxaaHCKUX Mpas, OCHOBbLIBASACH Ha
HeaonyCTUMOCTM OBELLECTBNEHUS NIMYHOCTY U OTOXAECTBNAS BuomMaTepuark! Yenoseka ¢ HematepuanbHbIMuI
npaBamMi Ha 3alnTy HEMPUKOCHOBEHHOCTM NIMYHOCTW W Tena — TaK, OAMH W3 Haubonee aBTOPUTETHBIX W
TPAOUUMOHHBIX MOAXOLOB B  OTEYECTBEHHOM LMBUIUCTUKE BOCXOAMT K nO3vuMM  ObiBlied Cyabu

Vi1 INTERNATIONAL SCIENTIFIC CONFERENCE | WWW.NAUKAIP.RU




n IOPHCTIPY EHLIA, NPABOCYIVE 1 TOCYJAPCTBO

KonctutyumonHoro cyga P® npodpeccopa J1. O. KpacaByunkoBOW, 3aCnyXEHHO CHMTAIOLENCS OAHUM U3
BEAYLWMX MCCriefoBaTenen BOMPOCOB NMWYHbIX HEUMYLLECTBEHHbIX MpaB; B YAaCTHOCTW, N0 MHeHuio J1. O.
KpacaBunkoBom, niobble aneMeHTbl YenoBEYEeCKOro OpraHuama, gaxe nocne MX OTAENEHWUs, COXpaHsoT
HepaspbIBHYK0 CBA3b C MWYHOCTBIO M MOTOMY [OSMKHbI PAacCMaTpuBaTbCs MPEMMYLLECTBEHHO B KOHTEKCTE
JIUYHbIX HemMamepuarbHbIx 6naeg u eHe mpaduyuoHHO20 2paxdaHcko2o obopoma: Tak, O. M. KpacauukoBa
noaYepkmBaeT, YTo Ntobble NOMbITKA NpUAATbL PENPOAYKTUBHOMY GromaTepmany nofHOLEHHbLIN CTaTyC BeLyy
ypeBaTbl PUCKOM CBEAEHUS YHUKANBbHOM BMONOrNYECKOi CYLLIHOCTM YeNoBeKa K TOBapy, YTo, M0 €€ MHEHMUIO,
HECOBMECTUMO C (DyHAAMEHTanbHbIMU KOHCTUTYLMOHHBIMA Ha4yanamu OXpaHbl YeCTW, [LOCTOMHCTBA W
TENECHO LLeNnoCTHOCTU NMYHOCTK [9].

Takum 06pa3om, npeacTaBnseTcs 060CHOBaHHLIM M ONPaBAaHHbIM C TOYKW 3PEHMSt KOHTEKCTa npumMe-
HeHns BPT npugepxusatbCst B Uccrnegyemon obnactit NpeumyLlecTBEHHO MepBOro M BTOPOro MOAXOLOB,
paspabotanHbIx 0. C. MNMeyernHon, M. H. ManeunHon v B. U. ®atxu cooTtBeTcTBeHHO [12, 10, 14]. Oba nogxoaa
AEMOHCTPUPYIOT BHYTPEHHIOK COTMaCcoBaHHOCTb M OpraHMYHO BMMCHIBAKOTCA B CYLIECTBYHLLYIO CUCTEMY
rpaxaaHCKoro npaea, A0Myckas BKMOYEHWE NONMOBbIX KNETOK, TKaHEN penpoayKTMBHbIX OpPraHOB M AMOPUOHOB
B KaTeroputo ocobbix 06bekmog 8ewHo20 npasa C NpusHakamn orpaHuyeHHon obopoTocnocobHocTu. Mpea-
CTaBNSETCS, YTO MPU3HAHME MOMOBbLIX KNETOK, TKaHe!W PEenpomyKTUBHBLIX OpraHoB W 3MOPMOHOB YemnoBeka
O2paHuU4eHHbIMU 8 obopome obbekmamu eewHo20 npaga, 060poMOCNOCOBHOCMb KOMOPbIX Hacmynaem
gcrnedcmsue omoernieHus om mesna Yenoseka Unu 8blpaujueaHus 8 ycrogusx in vitro, y4nToIBaeT cneumguky
NX NPOUCXOXOEHWS, MaTepuani3oBaHHy0 1 MHAMBUAYanM3Mpyemyto npupody buomatepuana, a Takke nyo-
NIMYHO-NpaBoBble 1 BMO3TMYECKME OrpaHnyeHns nx obopoTa, NpeaycMOTPeHHble nonoxeHuamn @3 Ne323
«0b ocHosax oxpaHbi 300posbs» [5], @3 Neb4 «O epemeHHOM 3anpeme Ha KIoHUposaHUe yenogekay [4],
lMpukasa Ne803H «O npumeHeHuu BPT» [8] n nHbIX akToB (hefepanbHOro 3aKOHOAATeNbCTBa O 3aluTe 340-
POBbS, BUOITUKM N UHTEPECOB JIMYHOCTY MPY NMPUMEHEHUI BCMIOMOTaTeNbHbIX PENPOAYKTUBHBIX METOAWK.

C yyeToM npakTUyecknx ocoBeHHOCTEN CNOXMBLLErOCS pexuMa nNpaBoBoro perynuposanus BPT u au-
HaMUKN Hay4YHO-TEXHWYECKOrO MpOrpecca WMEHHO BeLHO-NPaBoBas KOHCTPYKLMS MO3BONSeT (popmMmupoBaTh
YeTKue [JOrOBOPHbIE MOAENM XpaHeHWs, nepedayn 1 UCnonb3oBaHWS PenpomdyKTMBHOrO buomartepuana, He
CBOAS 3TOT COXHbI 0OBLEKT K aBCTPaKTHON KaTeropum NMNYHbIX HeMaTepuarbHbIX 6nar, NULWeEeHHON SICHOro
MexaHu3ma rpaxaaHcKo-nNpaBoBOM 3alUTbl — B T. Y. B paMKaXx ClOXHbIX JOrOBOPHbIX KOHCTPYKLMA 06 oka3a-
HUM MeguumHekux yenyr KO unu ycnyr cypporaTHoro MaTepuHCTBa (Kak KOMMepYecko2o Xapakmepa, mak
Ha 6e3803me30HOU ocHoge). peanonaraeTcs, YTO COOTBETCTBYHOLLAS MOAENb OTBEYaeT 6a30BOMY NpUHLMMY
BUO3TUKN, T. K. UCKIKOYAET PUCK HEKOHTPOMMPYEMON KOMMEPLManU3aLmm 1 rapaHTUpyeT COXpaHeHue npas
[OHOPA UMK WHbIX 3aUHTEPECOBAHHBIX MWL, Ha pacnopsikeHne cyabbon buomartepuana B CTPOrX rpaHuLax,
YCTaHOBMEHHbIX 3aKOHOM. CrieoBaTenbHO, UMEHHO KOMMIEKCHBIM BELLHO-NPaBOBOW NOAXOL — C YYETOM Crie-
Unndecknx BUoaTUYECKMX OrpaHNYEHI, LieneBon 060poTOCNOCOBHOCTY M NpUHLMNa corfacus JoHopa buo-
IIOTMYECKUX MaTepuanos — BUOUTCS Hanboree peanucTMyHbIM 1 ONTUMArbHbIM HanpaBieHeM LanbHenLwero
PasBUTUS POCCUIICKOTO rPaXgaHCKoro U CeMeNHOro 3akOHOAATeNbCTBa B YaCTW YCTaHOBEHUS NPaBOBOrO pe-
XMa NONOBbIX KIETOK, TKaHEe penpoayKTUBHbIX OPraHoB U AMOPMOHOB YenoBeka.
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[UCTAHLINOHHDBIE 3NIEKTPOHHBIE CAEJIKW W
SALLMTA MPAB NOTPEBUTENEW: NPABOBBIE
PUCK N YTU COBEPLLEHCTBOBAHWA

WIbMETOB PYCTIM TAXHPOBMY

CTyAeHT 4 kypca bakanaBpuara
Poccwuiickas akageMust Hapo4HOTO X035CTBA M rocyAapCTBEHHOM cyxObl Npu MpesnaeHTte PO

AHHoTaums. CtaTbsl aHanuaupyeT POCCUIACKOE PErynupoBaHue AWCTAHLMOHHBLIX 3MEKTPOHHbIX CAEMNOK K
CBSI3aHHbIE C HUMW pUCKM ANs NpaB noTpeduteneit. PaccMoTpeHb! kntodeBble HOPMbI ['paXkaaHCcKoro kogekca
P®, 3akoHa «O sawwute npas notpebuteneny», ®eaepanbHOro 3akoHa 06 3MNEKTPOHHOM MNOAMMUCK W
®egepanbHOro 3akoHa 06 MHgopmauuu, a Takke npaktuka BepxosHoro Cyma P® u PocnotpebHagsopa.
BbisiBneHbl OCHOBHbIE NPOBMEeMbI: MAEHTU(MKALNS CTOPOH, peannu3aumus npaBa Ha 0TKa3, OTBETCTBEHHOCTb
MapKeTNNencoB, NPaBoOBOM CTaTyC LUW(POBOrO KOHTEHTA W «CMapT-KOHTPaKToB». [lpeanoxeHbl Mepbl
COBEpLLEHCTBOBAHWSA: BBEJEHME CrneunanbHbiX HOPM O LM(pPOBbLIX TOBapax, YCWNEHWE OTBETCTBEHHOCTM
arperatopoB, YnpoLieHue npoLedypbl BO3BpaTa, YTOYHEHME CTaTyca CMapT-KOHTPAKTOB W MOBbILIEHWE
WHEOPMMPOBAHHOCTM NOTPebuTENEN.

KnioueBble cnoBa: AyCTaHLMOHHAs TOProBNS; SNEKTPOHHAsA Caenka; noTpedutens; MapkeTnnenc; L poBoil
KOHTEHT; CMapT-KOHTPaKT.

REMOTE ELECTRONIC TRANSACTIONS AND CONSUMER RIGHTS PROTECTION: LEGAL RISKS AND
WAYS TO IMPROVE

limetov Rustem Takhirovich

Abstract. This article examines the Russian legal framework for remote electronic transactions and associated
consumer protection risks. It reviews key provisions of the Civil Code of the Russian Federation, the Law on
Protection of Consumer Rights, the Federal Law on Electronic Signature, and the Federal Law on Information,
as well as practices of the Supreme Court of the Russian Federation and Rospotrebnadzor. The main issues
identified include party identification, contract withdrawal rights, marketplace liability, legal status of digital
content, and smart contracts. The paper proposes improvements such as introducing specific regulations for
digital goods, strengthening marketplace responsibilities, simplifying return procedures, clarifying smart
contract status, and enhancing consumer awareness.

Keywords: remote trade; electronic transaction; consumer; marketplace; digital content; smart contract.

BBegeHune

Linchposun3aaLyms TOprosnm TpaHChopMUpyeT Cnocobbl 3aKnioYeHNs JOrOBOPOB: ANCTAHLMOHHbIE CAENKM
yepes WHTEepHET-Mara3uHbl 1 MapKeTNNENChl CTAaHOBATCA NPUBLIYHBIMKA. Poccuiickoe nNpaBo agantupyetcs K
9TUM M3MEHEHUSIM, HO NPaKTWKa BbISBNAET Npoberbl B 3awwuTe npas notpebutenei. Llenb cTatbn — oLeHNUTD
LENCTBYIOLLME HOPMbI, MPOAHANU3NPOBaTh NPABOBbLIE PUCKW W MPEASIOXMTL MyTW COBEPLLEHCTBOBAHWS pery-
NIMPOBaHMS.

HopmaTtuBHas 6a3a

1. TK P®. 3akoHom Ne 34-03 (2019) 3akpenneHa ropuamyeckas cuna dnekTPOHHbIX SOKYMEHTOB M
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nognucu: n.1 ¢1.160 NpupaBHMBAET 3NEKTPOHHBIN hopMaT nucbMa K BymaxHomy, a n.2 cr.309 u n.2 c1.434
LOMNOMHSIOT HOPMbI O NYBIMYHOM OhepTe 1 CaMOUCTIONHAEMBIX CAENKaX (CMapT-KOHTpakTax) [1].

2. 3aKoH o 3awuTe npaB notpedbutenen. Ctatbs 26.1 onpeaensieT AMCTaHLMOHHYIO NPOAaxy U ra-
paHTUpYeT NOTPebUTENto 7-AHEBHbIN CPOK HA 0TKa3 6e3 06BbACHEHUS NpUYKH (C MpoarneHnem 4o 3 MecsueB
Npw HenpeLocTaBneHUM MHGopMaLmm) 1 0653aHHOCTb NPOAaBLa BO3BPaTUTL AeHbri B TeyeHne 10 gHeit [2].

3. OtBetcTBeHHOCTb arperatopoB. ®efepanbHbii 3akoH Ne 250-93 (2018) Been noHsTUe Bna-
Aenbua arperatopa, 0bs3aBLLerocs 3a 4OCTOBEPHOCTb MHpOpMaLMK M BO3BpaT npeaonnaThl Npu 3a4epxke
noctasku (n.2.1 n n.2.2 ct.12 303M1M) [3].

4. JneKTpoHHas moAnUCb M MH(OpPMaUUOHHbIe TexHonorun. denepanbHbli 3akoH Ne 63-03
(2011) npupaBHWBaET KBaMUMULMPOBAHHYK SMEKTPOHHYI MOAMUCH K COBCTBEHHOPYYHOW, YTO BAXHO A1
noeHTudmkaumm ctopoH. ®eaepanbHblil 3akoH Ne 149-@3 (2006) yctaHaBnuBaeT TpeboBaHWUs MO 3awuTe
WHChOpMALMM NPy cAenKax OHNamnH [4].

MpaBoBbIe puCKM

UpeHTUdMKaumsa U 0TBETCTBEHHOCTb MapKeTnnencoB

MapkeTnnenchbl YacTo NO3ULMOHUPYIOT cebsl NULLb NOCPeaHMKaMK, YTO OCMOXHSET onpeaeneHne cTo-
POHbI JOroBopa npu cnope. 3akoH npedycmaTpuBaeT CONWAApPHYK OTBETCTBEHHOCTb arperatopa, ecrim OH
NCKaXxXaeT MHOpMaLIo, HO 0CBOBOXOAET OT HEE Npu Nepefave AaHHbIX OT Npoaasua. pakTuka nokasbisa-
€T, YTO NOTPedUTENb HEPEAKO HE 3HAET, C KEM 3aKNIOYNI CAENKY, U HE MOXET apdeKTUBHO NpeabsBuTb Tpe-
BoBaHWa K nMpogasLy MnW arperatopy, 0COBEHHO ecnu NpoAaBeL, — MHOCTPaHHAs KoMNaHus unn Hepobpoco-
BeCTHbIN UM [3].

MpaBo Ha 0TKa3 M OHOCTOPOHHME YCNOBMSA

303111 rapaHTUpyeT NpaBoO Ha OTKa3 OT AMCTAHLUMOHHOW NOKYMKX, OAHAKO BU3HEC NMOPON BKIHOYAET B
obepTy 3anpeLyEHHbIE YCMOBMS «TOBap HE MOANEXMT Bo3BpaTy». BepxosHbit Cya PO B 0630pe 2023 ropa
NOATBEPANI HUYTOXHOCTb TakuX YCMOBUIA: MOKynaTenb Bripase TpeboBaTb BO3BpaTa CPEACTB W UCMOHEHMUS
A0roBopa rno 06bABNEHHON LiEHe, Aaxe ecnu LieHa bbina owmnbo4HO 3aHMKeHa NpoaaBLoM [9].

[ins UMHpOBOro KOHTEHTA BO3MOXHOCTb BO3BpATa OCIIOXHEHa MrHOBEHHBIM NPeJoCTaBNeHneM LOCTY-
na. MpaBoBO CTaTyC TakuX CAEMNOK TpebyeT yTOYHeHus, 4Tobbl 3aluTUTL NOTpeduTens u npesoTBpaTUTL
3noynotpebnexus.

Ka4yecTBO UMppOBOro KOHTEHTa

B poccuiickom 3akoHoaaTelbCTBe OTCYTCTBYIOT CreLmanbHble HOpMbI 415 UpoBbIX ToBapos. oTpe-
BuTenb MoxeT onupatbes Ha obme nonoxenus 3030 06 ycnyrax (cT.29) unu ToBapax (cT.18—24), Ho 3To
He y4nTbIBaeT creuntuky: (PyHKLMOHANBHOCTb, COBMECTUMOCTb, BE30MacHOCTb. MPOEKT YHUDULMPOBAHHBIX
npaswun Cot3HOro rocyaapcTBa BBOAMUT NOHSATHE LIMEPPOBOro NpoayKTa v Npeanaraet cneumarnbHblie rapaHTumn
kayecTBa 1 Bo3BpaTa cpeacts (npoekT [dekpeTa Ne 6, 06.12.2024) [6].

CMapT-KOHTpPaKTbI

CMapT-KOHTPaKT — aBTOMATMYECKOE UCMONHeHne 0bs3aTenscTe 6e3 yuéTa npae notpedbutens Ha us-
MeHeHue unu oTkas. Poccuitckoe npaso nerann3oBano caMoucrornHseMble CAEMNKM, HO He 3alyuiaet cnabyo
CTOPOHY: HET HOPM, rapaHTUPYIOLLMX BO3MOXHOCTb OTMEHbI UK KOPPEKTUPOBKW MO TpeboBaHMIO NoTpebute-
ns. CynebHas npakTuka no Takum cnopam noka otcytcteyer [1].

MyTn coBepLueHCTBOBaHMA

1. naBa o yncppoBom koHTeHTe B 303[M1. BBecTu onpeaenexus LngpoBoro ToBapa 1 3akpenuTb
npaBa noTpebutenei: yctpaHeHne aedekTo, 0BHOBMEHNS, CHKEHWE LieHbl, BO3BPAT CPELCTB, CPOKM 0TKa3a
nocrne Havana 1cnosb3oBaHus.

2. ToBbiweHne 0TBETCTBEHHOCTH arperatopoB. O6s3aTb BepuUuLMpoBaTh NPOLABLOB (NonyyaTb
[OKYMEHTbI O PerucTpauuu), BBECTU CONMMUAAPHYK OTBETCTBEHHOCTb MPU HEUCNONHEHWUW, PACCMOTPETb MO-
A€MNb KOMNEHCALMOHHbIX (DOHAOB UMK CTPaXOBaHMS.

3. YnpouweHue Bo3Bparta. Obs3aTb NpeaoCTaBNSATL ANEKTPOHHYKO hOpMY ANs OTKa3a YePe3 NNYHbIN
KabUHET, yCUNUTb aMUHUCTPATUBHYIO OTBETCTBEHHOCTb 3a NPOCPOYKY BO3BpaTa CPeaCTs.

4. PerynupoBaHue CMapT-KOHTPaKTOB. 3alLMTHbIE MEXaHWU3MbI B KOAE: BOSMOXHOCTb OTMEHbI Caen-
KW W COXpaHeHne npaB NoTpebuTens, MeToguyeckie pekoMeHaaLuy Ans CyaoB u CTaHAapTbl cepTUdmMKaLmm.
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5. lpocBewenne notpedbutenein. BctpoeHHble yBenomneHns Ha nnatgopmax, namsrtkun Pocno-
TpebHagsopa, 0byyeHne Ge3onacHOMy NOBEAEHNIO OHMAIH.

3akntoueHue

[IMCTaHLMOHHbIE 3NEeKTPOHHbIE caenkn TpebyoT rbKoro 3aKoHo4aTeNbCTBA, COMETALOWErO MHHOBALN
W 3awwmTy notpebutenen. MpeanaraeMble Mepbl HaNPaBnEHbI HA YCTPaHEHe Npobnem naeHTudMKaLmMm, BO3-
BpaTa, kayectBa UMGpOBOro KOHTEHTA ¥ aBTOMAaTU3aLMM Yepe3 CMapT-KOHTPaKTbl. Peann3auums npeanoxe-
HWI NOBLICUT AOBEPUE K LIMCPPOBOIA TOProBne 1 06ecneynT CnpaBeanuBbIe YCNoBUS AN rpaxaaH 1 busHeca.
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YIIK 336.2

AKTYAJIbHbIE TPOBJIEMbI U BEKTOPDI
MOZEPHW3ALIMW NNPABOBbIX MEXAHW3MOB
YCTPAHEHWA [1BOWHOI O HAJIOr 00BJIOXEHUA
N b0PbbbI C YKJIOHEHWEM OT HAJIOr 0B B
POCCUWUCKOW NPABOBOW CUCTEME

BOKOBA AJIEHA OJIEFOBHA

CTyheHT V Kypca topuamnyeckoro gpakynbrera
LleHTpanbHbin dounuan re0Y BO «Poccuitckuin rocyaapCTBEHHbIN YHUBEPCUTET
npasocyams um. B.M. Jlebegesan

AHHoTauums. B cTaTbe NpOBOANTCS aHan13 OCHOBHbIX HaNpaBMEHW 1 NEPCNEKTVB Pa3BUTUS NPaBOBOO pe-
rynupoBaHns u3bexaHust 4BOMHOMO HanoroobnoXeHNs M NPOTUBOAENCTBUS YKIIOHEHMIO OT HarloroB Ha BHYT-
purocyfapCTBeHHOM ypoBHe. B paboTte ygensieTcs BHUMaHWE pPacCMOTPEHMIO AEMCTBYHOLMX HOPMATUBHbIX
aKTOB, JOKTPUHANbHbIE NOAXOAbI, & TaKkke BO3MOXHbIE MyT pehOPMUPOBaHIUS 3aKOHOLaTENbCTBA.
KnioueBble cnoBa: HanoroBoe npaso, ABOMHOE HANOroobNoXeHne, MeXayHapoaHble HaMoroBbIe Cornalle-
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CoBEpLUEHCTBOBaHME MEXaHM3MOB MPOTUBOAENCTBUS ABOWHOMY HaroroobOXEHW M HanoroBbIM
3noynoTpebneHnsM B BUAE YKIOHEHWS ynnaTbl HanoroB kak B Poccum, Tak U 3a pybexom siBnsetcs JocTa-
TOYHO aKTyamnbHOM TEMOW B YCIOBUSX rMobanu3aLmm SKOHOMUKN, YBENUYEHUS MEXAYHAPOAHbIX (PMHAHCOBbIX
MOTOKOB M POCTa YUCIa TpaHCHALMOHaNbHbIX kopriopaumii. dhdeKTUBHAS HanoroBas NONUTMKa CnocobeTay-
eT NMPUBNEYEHNO NHBECTULMNA, YNyYLleHno B13Hec-knnmaTa 1 obecrneyeHnio cnpaBeanMBoCcTM B Hanoroo6-
NIOXEHWUN. YUUTbIBaS TEKyLLME 3KOHOMUYECKME peanin, HeobXoaMMOCTb COBEPLLEHCTBOBAHMS 3aKOHOAATEN b-
CTBa W NMpaKTUKX B 3TON 06nacTy B COBPEMEHHOM MUPE CTAHOBUTCS OCOBEHHO BaXHOIA.

MpeAcTaBnsieTcs, 4T0 ABONHOE HanoroobnoXeHe BO3HUKAET, KOraa OAHO W TO Xe NULO Ui o6bekT
obnaraeTcst Hanoramu B [ABYX pa3HblX OPUCAMKLMSIX. OTO MOXET MPOM3ONTU Kak B Criyyae peanaeHTcTBa
HaroronnaTenbLy/Kka, Tak 1 B Cyyae NoNy4yeHns JOXoaa U3 UCTOYHWMKOB, PacionoXeHHbIX B ApYruX CTpaHax.
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IOPYCTIPYIEHLIAA. MPABOCY/IE M TOCYIAPCTBO n

YKIMOHeHWe OT ynnaTbl HaforoB, B CBOK OYepeab, NoapasyMeBaeT UCNOoNb30BaHWE 3aKOHHbBIX Naseek U cxeM Ans
CHWKEHWS HAMOroBbIX 0653aTENLCTB.

B MMpOBOW NpakTuKke CyLLECTBYIOT BHYTPEHHWE UCTOYHUKM NpaBa, UrpatoLlme KIHYeByt posib B (op-
MWUPOBaHWUW NPaABOBO OCHOBbLI HASTIOTOBOW CUCTEMbI CTPaHbI, U COepXaLle HOpMbl HAsIOroBOro Npaga; npa-
BOBbIE aKTbl, HEMOCPELCTBEHHO CBA3aHHbIE C PEryNIMpPOBaHNEM HAMOrOBbIX OTHOLLEHWI; a Takke psg creuma-
NIM3MPOBAaHHbIX 3aKOHOB, PerynupyoLmnx BONpoCs! NPeAoTBpaLLeHNs 4BONHOMO HanoroobnoXeHUs U npegoT-
BPALLEHNS YKNOHEHWS OT yniaTbl HAroroB..

HauunoHanbHble 3aKkoHOAATeNLCTBA CTPaH UrpatoT BaxHYK Posib B PEryrMpoBaHuUM BONMPOCOB HAmoro-
06noxeHus. Tak, BaXHbIMU acnekTamu SBNS0TCH NpaBuna onpegesieHns pesnaeHTcTaa, NopsaoK Hanoroo6-
TNIOXXEHUS MHOCTPAHHBIX JOXOA0B W MEXaHW3Mbl NPeAOCTaBMNEHUs HAIOTOBbLIX KPEAWUTOB UM OCBOBOXAEHUHN.
[MoaTOMy BBEAEHWE PasfNYHbIX HOPM Ha MEXOyHapOOHOM YpOBHe OObIYHO BbI3biBaeT npeobpa3oBaHus B
HaLMOHabHOM 3aKOHOAATENbCTBE OTAENBHOMO rocyaapcTaa.

KoB3apb-®ponosa M.H. oTMeyaeT, YTo CyLlecTBYyILas NpaBoBas peanbHOCTb XapakTepusyeTcs ps-
[OM CUCTEMHbIX NpobnemM B Hamoroson cgepe. B 4acTHOCTH, OTCYTCTBYET YETKOE PErynmpoBaHue, Cylue-
CTBYIOT BHYTPEHHWE MPOTUBOPEYMS B 3aKOHOAATENLCTBE O Hanorax u cbopax, a Takke pacxoXgeHUs Mexay
Hopmamu Hanorosoro kogekca Poccuiickon ®egepauum (HK PO) n mexayHapoaHbIMU LOroBOpaMu, YTO CO-
34aeT noyBy Ans BO3HWKHOBEHMUS CMOPHbIX CUTYaLuii, 0COBEHHO B HAMOroOBbIX NPABOOTHOLLEHUSIX C y4acTheM
3apyBexHbIX 1 MeXgyHapoaHbIX komnaHui [1].

CnepgoBatenbHO, B peanbHOCTH NPUMEHEHWE UCKITIOYMTENBHO MEXOYHAPOAHO-NPaBOBOr0 MexaHu3ma
ANs peLueHns npobnembl 4BONHOMO HanoroobnoxeHus 6e3 CornacoBaHHOCTH C BHYTPUrOCY4apCTBEHHbIM 3a-
KOHOZ4ATENbCTBOM MyTeM BHECEHMS M3MeHeHus B HK PO HeBo3MoxHO. [laHHas npobnematvka npuobpeTaeT
0cobyH0 3Ha4YMMOCTb B Cchepe HaroroBoro npaea, Yto obycnaenmeaeT HEOBXOAUMOCTb BHYTPUrOCYAAPCTBE H-
HOroO NPaBOBOrO PEryNMPOBAHNS BONPOCOB, CBA3AHHbIX C ABONHBIM HANOrO0BNOXEeHWEM.

B nocnepgHue rogsl HameTUnack yctonumsas TeHaeHums: Poccurickon PefepaLyent, ¢ Lenbo opMmpoBa-
HUSt JOrOBOPHO-MPaBOBOM 6a3bl AN MeXayHapOAHbIX NEPEroBOPOB ¥ rapMOHW3ALMM HAMOroBbIX COrMaLLeHui, B
2010 rogy Gbina BBeaeHa HoBas Bepcust TWUMOBOrO cornalleHust [2], HanpaBneHHoOro Ha yCTpaHeHWe ABOVMHOrO
HarnorooboXeHNs U NPOTUBOAENCTBUE HANOroBbIM 3r0ynoTpebneHnam. [JaHHbIn JOKYMEHT 3aMeHun npeadblay-
LLYHO pedakumio, AencTaytowyto ¢ 28 mas 1992 roga. KntoyeBbiM HOBOBBEAEHWEM B HOBOM TUMOBOM COrMaLLEHNN
CTasn NepeHoC HanoroBOM FOPUCAMKLMM B MOMb3Y CTPaHb! — UICTOYHMKA A0X0Aa.

denepanbHbii 3akoH «O JOBPOBONBHOM [eKnapupoBaHUM (PUINYECKUMU NIULLAMI aKTUBOB 1 CYETOB B
BaHKax» YCTaHOBMIT MeXaHW3M [eKnapupoBaHns, 1 obecneynn 3aluTy UMYLLEeCTBEHHbIX NpaB rpaxgaH B
yCroBusX nepexofa kK aBToMaTn3nMpoBaHHOMy 06MeHy (huckanbHbIMU AaHHbIMK. TTapannienibHo Bbin NPUHST
®efeparnbHbIi 3aKOH, BHOCALWMIA koppekTuBbl B HK PO [3], pernameHTupyrowwmin nopsgok cbopa, nepegaym u
obmeHa [aHHbIMU O (DMHAHCOBbLIX CcyeTax, TpebOBaHWA K OTYETHOCTW TPaHCHALMOHAIbHbIX Kopropauwi, u
NPEANUCHIBAOLLMIA POCCUACKAM KOPUANYECKAM NULIAM OCYLLECTBNAT MAEHTU(DUKALMIO MHOCTPAHHbIX Hanoro-
BbIX PE3UAEHTOB CPEAMN CBOMUX KIMEHTOB M UX GeHeuLMapHbIX BNaaenbLeB C NOCNenyoLen exeroaHon ne-
pefayeit COOTBETCTBYIOLLMX CBEAEHWA B HANIOTOBbIE OpraHbl.

B 2014 rogy poccuickoe npaBUTENsLCTBO YTBEPANIO AONOMHUTENbHbIA HOPMATUBHBIN akT — [locTaHoB-
neHvem lNpaBuUTenbCTBa YCTAHOBNEH PErNaMeHT 3aKIiOYeHNS MeXaYHapOaHbIX JOrOBOPOB, KacakoLWMXCs nc-
KMoYMTENBHO 0BMEHa HaroroBor MHdopmaLwei [4].

B koHTekcTe peanusaumm MNnaHa O3CP no npoTMBOAENCTBUIO pa3MbiBaHWIO HANOroBoit 6a3bl 1 BEIBOAY
npubbinu (BEPS) B poccuinckoil NpaBoBOi CUCTEME MOXHO KOHCTATUPOBATh YaCTUYHYKD UMMNIEMEHTALMIO €50
NOSTOKEHUN — B HACTOSILLEE BPEMS OCYLLECTBNSAETCA NpaKTUYeckas peanusaums kak MuHuMym 7 n3 15 npegy-
CMOTPEHHbIX HanpaBeHuit.

®egepanbHoit Hanoroeon cnyxbon Poccum B Mucbme ot 28.04.2018 Ne CA-4-9/8285 manoxeHbl npa-
BOBbIE MO3WLMM MO BONPOCcaM (hOpMUPOBaHUS [OKa3aTeNbCTBEHHON Ba3bl; 0cnapyBaHus BbIBOLOB HANOMOBbIX
OpraHoB; NPaBOMEPHOCTU MPUMEHEHWSI HAMOrOBbIX NbrOT MO MEXAYHAPO4HbIM [OroBOpaM. 3HauuUTenbHoe
BMMSHME HA NPaBOMPUMEHWUTENBHYKO NPaKTUKY B Cepe ABOMHOMO HaroroobroXeHWs OKasbiBalT: BeJOM-
cTBeHHble akTbl PHC 1 MundmHa Poccun; cynebHble akTbl BbICLMX CyAeOHbIX MHCTaHLMIA (KOHCTUTYLIMOHH O-
ro n BepxosHoro Cynos Poccuitckon ®egepauun).
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B KOHTEKCTE CMOXMBLUENCS NPABONPUMEHUTENBHOM NPAKTUKA NPeACTaBnseTcs HeobXoaNMbIM 3aKOHO-
[aTenbHO 3aKPEnuUTb OpUANYECKY0 cuny nucem PeaepanbHOM HAMoroBOM ChyxObl B CUCTEME UCTOYHWKOB
HaNIOroBOro NnpaBa Kak Ha HaLMOHabHOM, Tak U Ha MeXOYHapO4HOM YPOBHE.

A.B. bpblisranui oTMeyaeT, 4To poCCUMCKOe 3aKOHO4ATENLCTBO HELOCTATOYHO AeTabHO perynmpyeT Bo-
NPOCbI YCTPaHEeHUs! ABOMHOIO HaroroobnoXeHNs B OTCYTCTBUE MeXOyHapOAHbIX cornaleHni [5]. 3To cosnaér
npaBsoBble Npobesibl, 0COBEHHO B OTHOLIEHWSX C rocydapcTBamu, C KOTopbiMM y Poccuiickon denepauun HeT
CWOH.

YKIOHeHne OT HanoroB npeacTaBnseT cobon He3aKOHHOE YMEHbLUEHWE HaroroBbIX 0653aTeNbCTB Yepes
3noynoTpebrneHne NpaBoM MNM NpsIMOe HapyLUeHWe 3akoHa. B oTninume OT HanoroeoW onTMMM3aLuu, Ocy-
LLECTBSOLLENCS B paMKax NpaBoOBOro Mosisl, YKIOHEHWE HOCUT NPOTMBONPABHbIN XapaKTep.

B poccuiickoM 3akoHO4aTeNLCTBE OCHOBHbBIE MHCTPYMEHTbI MPOTUBOAENCTBUS YKITOHEHUIO OT HanoroB 3a-
kpenneHbl B CT. 54.1 HK P®, koTopas orpaHM41BaeT BO3MOXHOCTb MCMOMb30BaHUS CXEM, HanpaBfieHHbIX UC-
KMKOYUTENBHO Ha MonyveHue HeoBoCHOBaHHOWM Hanorosow Bbirogbl. Kpome Ttoro, ®efepanbHas Hanorosas
cnyxba (®PHC) akT1BHO NpUMEHSIET MeXaHM3Mbl TpaHCdepTHOro LeHoobpasosanus (cT. 105.3 HK P®) ans npe-
CEYEHWS UCKYCCTBEHHOTO 3aHWKEHWS Hanorosoit 6asbl [6].

okcnepThl,  Bkmtodas  [.B.  BuHHMUKOrO,  yKkasblBalT Ha  HeoOXOAMMOCTb  [anbHenwero
COBEPLUEHCTBOBAHNS aHTUYKITOHUTENBHBIX MEP, B YACTHOCTU PaCLUMPEHNS NEPEYHS KOHTPOIMPYEMbIX CAEMOK U
YCUINeH1s OTBETCTBEHHOCTU 3a UCMOMNb30BaHMe OPLLOPHBIX CXeM [7].

CnegyeT oOTOENbHO YAenWTb BHWMaHWe npobreme ABOMHONO HaMoroobnOXeHUs B YCMOBMSX
NPUMEHEHNS OrpaHUYMTENbHBIX MEP AKOHOMMYECKOTO XapaKTepa Mexzy rocyaapCTBamu.

®egepanbHbin 3akoH 0T 03.04.2017 Ne 58-03 BHec CylecTBeHHble M3MeHeHus B rnasy 23 HK PO,
npeayCMOTPEB:

- BO3MOXHOCTb NPUOCTAHOBNEHMUS CTaTyCa HaroroBoro pesngeHTa PO ans nuu, nognagatoLymx nog
CaHKLuu;

- ocsoboxaeHue ot obszaHHocTy no ynnate HO®J1 B Poccum npu NOATBEPXKAEHUM HANOroOBOTO
pe3naeHTCTBa MHOCTPAHHOTO rocydapcTtea: B rnasy 23 yactu BTopoit HK P® ot 3 anpensa 2017 ropa [8]
BHECEHbI U3MEHEHWS, COrfTacHO KOTOPbIM NOMNaBLUKe Nog, CaHKLMK nula MoryT BbITb 0CBOOOXAEHDLI OT CTaTyca
Hanorosoro pesuaeHTa Poccun Ha onpefenéHHbl nepuog, nod YCnoBMEM, YTO B AaHHbIA NEPUOS OHM
npeacTaensnm coboi HaroroBblIX Pe3nOeHTOB MHOCTPAHHOrO rocyaapcTa. 3a 3TUM NOcnedyeT OTMeHa OT
ynnatel HO®J1 B Poccuu.

®enepanbHbIn 3akoH Ne 58 3akpennseT, 4To nuua, nonasLume nog caHkumm ¢ Havana 2014 roga, moryt
BEPHYTb YNNayeHHbIe 3a 9TO BPEMS Hamnorw.

C 2019 ropga ®epeparnbHbIM 3aKOHOM YTOYHEHO MOHATWE MHOCTPAHHOMO NPeAcTaBuUTENLCTBA B Poccuu,
a TaKKe KOHKPeTU3npoBaH nepeyeHb obnaraembix goxogos (cT. 306, 309, 312 HK Po).

OcTaHOBMMCS Ha perynnpoBaHmm oLLOPHbIX 30H. ExerogHo ®PHC coBmecTHO ¢ MuHMHOM pa3mely a-
€T CMNUCOK CTPaH, He NPeSoCTaBMBLLMX AaHHbIE O BradesnbLax OLUOPHbIX KOMMAHWA MO 3anpocam HarnoroBbIX
OpraHoB, Tak Ha3blBaeMbl «4EpHbIN cnncoky PHC. Heobxoammo 0TMETUTL COKpaLLEHUE Y1Cha CTPaH B 3TOM
nepeyHe, YTo CBSA3aHO C peanusaumen nnaHa BEPS n nauymatueammu OOCP, nockonbKy Takue nepeyHu co-
30aK0T penyTaLyMOHHbIE PUCKM U NPUBOAAT K OTTOKY KanuTana, MHOMe rocyaapcTaa CTPEMSATCS K COTPYAHNY e-
CTBY B HanoroBomn cgepe ans ctabunmsawumm 3KOHOMUKH.

Wckniovenne npeactasnseTt MaHama, roe 8 2016 rogy npousoLuna yTeyka AaHHbIX opuandeckon gpup-
Mbl, BbISIBUBLUAS WCMOMb30BaHWE POCCUACKMMI M MHOCTPAHHBIMA NMULAMM COMHUTENbHBIX CXeM yxoda OT
HanoroB Yyepes ogLopbI.

MpumeyaTenbHo, 4to nepedeHb ®HC 3HaumTenbHO WMpe cnucka MuHdguHa. Tak, noMMMO Knaccuye-
CKMX 0QpLLIOPOB, B Hero BxoaaT AdraHuctaH, Kambomxa v Amaiika.

lMpencraBnseTca BaxHoW akTyanusaumus nonoxeHun Pasgena VI HK PO, perynupytowero Hanoroeble
NpaBOHAPYLUIEHWS N CaHKLMM 3a WX COBepLUEHWe. Ha CerogHsLLHMI feHb POCCUMCKOE HAMoroBoe 3akoHoL4a-
TENbCTBO HE MpefycMaTpuBaeT JOCTATOMHO CTPOrMX Mep, CMocoBHbIX achdekTuBHO deter (oTnyrmBaTth) Mno-
TEHLManbHbIX HapyLwuTenei 1 NpensaTcTBOBaTh peanu3auum UMM HE3aKOHHbIX cxeM. [lpu BbISBNEHUM Mo-
LO6HBIX CxeM yxoAa OT HanoroB 3a4acTyto BUHOBHbIE ML HECYT OTBETCTBEHHOCTb, HECOPA3MEPHYIO MpUYK-
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HEHHOMY OtomxeTy yulepby. B kavecte npumepa moxHO npusectn cT. 122.1 HK P®, cormacHo koTopoit
nNpefocTaBrieHne Y4aCTHUKOM KOHCOMMAMPOBAHHOW rPYNMbl HANOronnaTesbLMKOB HeOCTOBEPHbIX CBEAEHMI
(Mnn UX COKPBITUE), MOBMEKLLEE HENOMHYH YNnaTy Harora Ha npubbinb, BNeYeT wrpad B pasmepe 20% o1
HeynnayeHHon cymmbl [9].

HecmoTps Ha aKTUBHOE COTPYAHMYECTBO B HASIOTOBOW Cpepe Mexgy CTpaHamu, Heobxoaumo oTMme-
TUTb, YTO COBPEMEHHbIE MpoLecchl rnobanusauum u LmgpoBr3aumy SKOHOMUKM MOPOAUIU HOBbIE BbI30BbI
ANS HaUWMOHANbHOrO HanorooBbnoXeHUs 1 ABYXCTOPOHHUX COTMALLEHWA CTaHOBUTCSA HEAOCTaTOMHO. Tak, pocT
UndppoBbIx nnaTdopm, Takux kak Google, Amazon, Facebook, Apple (Tak HasbiBaemas rpynna GAFA), obHa-
PYXUN HeJOCTaTKW TPaAULMOHHBIX MEXaHW3MOB HaroroobroXeHWs, OCHOBAHHbIX Ha (hU3MYEeCKOM MpuCyT-
CTBMM KOMMaHWW B KOHKPETHOM OPUCAMKLMM, MOCKOMbKY CErOAHS KOMMaHWW MOryT MoflyyaTb 3HaYUTENbHbIE
[0X0Abl B rocyfapcTeax, rae OHW He UMET (IM3MYECKOro NPeacTaBUTENLCTBA, YTO 3aTPYAHSET UX HaNoro-
0bnoxeHue.

B cBA3n ¢ 9TUM MexayHapoaHbIM CO0BLLEeCTBOM pa3pabaTbiBalOTCA HOBbIE NOAXOAb! K HAnoroobnoxe-
HWKO LIMEPOBOMN IKOHOMMKM, Hanpumep, npeanoxeHHas OICP koHuenuus "eguHoin undposoit Hanoroson 6a-
3bl", NpeanonaratoLLyo nepepacnpegenieHne HanoroBbIX Npas B NOMb3y CTPaH, rae HaXoAUTCS KOHEeYHbIA no-
Tpebutens undgpossix yenyr [10, 6, 9].

Bonpoc HanoroobrnoxeHuss goxoga OT UMGPOBLIX YCAYr, KOTOPbIE OKa3biBalOT MOCTaBLUYMKMN-
HepesuaeHTbl NPeACTaBNsAeTCs KpanHe BaxHbIM. B MUPOBOI NpakTuKe CyLLECTBYHOT ABa OCHOBHbIX NoAxo4a K
perynupoBaHui0 AaHHOro BOMpoca: ABYXKOMNOHEHTHbIN noaxoq OJCP, Haxogswmics B cTaguu corfacosa-
HWS (Npegnonaratowmii USMEHEHUS pacnpedeneHns Mexay cTpaHamu rnobanbHoi npubbinu MexagyHapoa-
HbIX FPYNM KOMNaHUA M KacalLWMACs YCTaHOBMEHNS rnobanbHOr0 MUHUMANLHOTO Hamnora no ctaske 15%);
HoBas cT. 12B Tunosow koHBeHUuMn OOH 06 13bexaHun ABOMHOTO HaNoroobnoxeHus, npegycMaTpuBatoLLas
YCTaHOBMEHWE Hanora y UCTOYHUKA Ha BanoBble NNaTexu 3a aBTOMAaTU3MPOBAHHbIE LMPOBbIE YCIyrH, OKa-
3blBaeMble pe3uaeHTOM OHON CTOPOHbI HANOrOBOrO COrNnaLleHns peauaeHTy apyroro rocyaapcrsa [11].

Vines OOH otnnyaetcsa ot npeanoxexns O3CP B crnegytowmx acnekrax: npasune Harorosomn npues3-
KW; MPOCTOM BapuaHTe HanoroobrnoxeHus No BasiOBOMY Harnory y UCTOYHUKA; OTCYTCTBUM YMPOLLEHHOrO Me-
XaHu3Ma perucTpauun 1 paspeLLeHnst cnopos B Tunosow koHseHuUun OOH.

Mo MHeHWo BegyLero akcnepta LieHTpa Hanorosoi nonutukn HAGWU MoHomapeson K.A., Hanbonee
aKTyanbHbIMU Ansg Poccun HanpasneHnsMn pa3suTUS HaIoOroBOro 3akoHO4ATeNbCTBA SABNAIOTCS: BBEAEHWE B
Poccun HOBOTO Harmora Ha LuhpoBble YCNYrA, @ Takke BHECEHWE U3MEHEHWA B [ABYCTOPOHHWE COrnalleHuns
Mexgy Poccuen n ctpaHammn-napTHepamm nyTeM BHECEHUS B HUX ANEMEHTOB perynuposaHns ctatbn 12B Tu-
noBoit koHBeHU OOH, a UMeHHO: HanoroobNoXeH!s Y UCTOYHIKA aBTOMATU3MPOBAHHbIX LIMPOBbIX YCIyr.

B 10 Xe Bpems rocygapcTtea, BedyLume 4OBPOCOBECTHYIO HANOrOBYHO NOMUTUKY, CMOTYT NMPUMEHATH K
yKa3aHHbIM OPUCANKLMAM CaHKLMOHHbIE MEPbI, BKITIOYAs OrpaHnyeHne PUHAHCOBbIX ONepaLni, YXecToueHne
OTYETHOCTY U NOBbILLEHE HATIOTOBOW Harpy3ki Ha TPaH3aKLWK, CBA3AHHbIE C TaKUMK TEPPUTOPUSMA.

Cpeau KntoyeBbIX HanpaBneHuin peopMMpOBaHUS HarOrOBOrO 3aKOHOAATENbCTBA MOXHO BbIAENUTL:

1. [apmMOoHM3auMi0 HaUMOHANbHBIX HOPM C MEXAYHAPOAHbIMA CTaHAapTamMu, B YaCTHOCTU, C NPUHLK-
namm OBCP no npoTMBOAENCTBIIO pa3MbiBaHMIO HanoroBomn 6asbl (BEPS).

2. PaclwupeHue npuMeHeHns LMgpoBbIX TEXHONOMUIA (Hanpumep, BroKYenH) Ans NOBbILIEHWS MPo-
3payHOCTW HaNOroBbIX ONepaLuii.

3. YcuneHue KOHTPONS 3a TPaHCTPaHWUYHbIMU OnepaLusiMu, BKIKOYas aBToMaThYecknii obMeH Hano-
rosoi nHopmaumen B pamkax CRS (Common Reporting Standard).

Yxe cenvac ®HC akTvBHO BHEAPAET CUCTEMbI SMIEKTPOHHOrO MOHWUTOPUHIA, YTO NO3BONSIET AddeKTUBHEE
BbISIBNSATH CXEMbI YKNOHEHUst oT HanoroB [12]. Cornacumcs ¢ C.I. lNenensesbIM, 4TO Ans MONHOLEHHOW peani-
3auumm aTux Mep TpebyeTcs JanbHeLwee COBEPLLEHCTBOBaAHME 3akoHoAaTeNbHOM 6a3bl [13].

MwupoBas npakTuka nokasblBaeT, YTO roCyAapcTBa akTUBHO MCMOMb3YHT pasniyHble NpaBOBbIE Mexa-
HWU3Mbl NS BbISBNEHNUS CIyYaeB MeXOYHAPOAHOr0 YKNOHEHUS OT HanoroB. YacTo 310 CBA3aHO C CO3L4aHUEM
(DUKTUBHBIX CTPYKTYP B Pa3HbIX CTPaHax UCKMIOYUTENBHO A4S MOSyYeHNs HAnoroBbIX NpedepeHLnit, a He Ans
peanbHOi 9KOHOMWUYECKOW AesTenbHOCTH. OOHaKO CyLLECTBYHOLMX MHCTPYMEHTOB OKa3blBaeTCs HeAOCTaTou-
HO, YTO NPMBOAUT K HEOBXOAMMOCTM pa3paboTki HOBbIX MeXAYHApPOAHbIX HOPM. K HUM OTHOCSTCS cornalue-
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HVS 06 0OMEeHe HanoroBom MHGOpMaLen 1 B3aUMHOM NMOMOLLM B HAMOrOBbIX paccnefoBaHNsX, HanpaBneH-
Hble Ha NPOTMBOLAENCTBME HE3AKOHHBLIM CXEMaM.

kcnepTbl B 0611acTh HanoroBoro npaea 0TMEYAIOT, YTO AanbHelLee pasBuT e MEXOyHAPOAHOrO Haso-
rOBOrO PEryn1poBaHns NO3BOMNNT rocyaapcTBam BbipaboTatb Gonee apdekTUBHbIE MEXaHWN3MbI PELLEHNS aKTY-
anbHbIX Npobnem. B 4acTHOCTM, BaXHOE 3HAYEHNE UMEET rapMOHM3aLMS HALMOHAbHbLIX HAMOrOBbIX 3aKOHO-
[ATENbCTB, YTO MOMOXET MUHUMU3MPOBATL CUTYaLMN LBONHOTO HANOroobnoXeHUs 1 Npeceyb Cnyvan yKno-
HEHMs OT ynnaTbl HaNoroB.

MoaBogs MUTOrM MccneaoBaHmMs, NPeACTaBNAETCA BO3MOXHBIM CAenaThb creaytowme BoiBogsl. Ha cero-
OHSILUHWIA OeHb pa3BUTE HOPMATWMBHO-NPABOBOTO PErynnpoBaHus BOMPOCOB YCTPAHEHUSI ABOWHOMO Haroro-
00noXeHns 1 NpeaoTBPaLLEHMs HaNoroBbIX 310ynoTpebneHuin npeacTaBnseT coboi CNoXHYK MHOrOacneKT-
Hyt0 3adaqy, TpebyHoLLy CUCTEMHOTO MOAX0AA, BKIHOYAKOLEro MOCTOSHHBIA MOHUTOPUHI AEACTBYHOLLMX HOPM,
CBOEBPEMEHHYIO KOPPEKTUPOBKY 3aKOHOL4ATENbCTBA, YYET MEXAYHAPOAHOro OnbiTa 1 cTaHaapToB. CosaaHue
cbanaHCcMpOBaHHOW M NPO3paYHON HAroroBOW cucTeMbl ByaeT cnocobCcTBOBaTL SKOHOMUYECKOMY Pa3BUTHO
CTPaHbI 1 MOBbILLEHMIO €€ UHBECTULIMOHHOM NPUBMNEKATENBHOCTH.
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MPABOBbIE MEXAHW3MbI NPUHY AUTENbHOK
JKONOrU3ALUW NPOMbILLINEHHOCTH.
CPABHUTE/IbHAA 3P ®EKTUBHOCTD
WHCTPYMEHTOB B EC, KHTAE N P®

JIbICEHKO MOJTUHA CEPTEEBHA

Bakanaspuat
YuusepcuteT umenmn O. E. KytadmHa (MIHOA)

AHHoTaums: B cTatbe uccneayloTcs NpaBoBble MEXaH!3Mbl MPUHYANTENBHON 3KOMOMM3aLN NPOMBILLNIEHHO-
CTW Yepe3 CPaBHUTENbHbIN aHann3 aPGEKTUBHOCTY PerynaToOpHbIX MHCTPYMEHTOB (3anpeTbl, KBOThI, Hanorm)
B EC, Kutae n PO, ¢ aKeHTOM Ha KOHCTUTYLMOHHO-NPABOBbIE OrPaHUYEHNs U BanaHC 3KONOrMYECKUX UMne-
paTMBOB C NpaBamu COBCTBEHHOCTW. Ha OCHOBE CpaBHUTENbHO-MPABOBOMO aHanuaa npeanaraeTcs Moferb
rapMOHM3aLmMKM 3aKOHOAATENbCTBA, COYETAOLLAs ANEMEHTbI €BPOMNENCKUX W KUTANCKIUX PerynsTopHbIX NpaKTuK
C Y4ETOM POCCUIACKOW NPaBOBOW CELMUKN.

KnioueBble cnoBa: npuHyauTenbHasi 3KOMOr13auns, CPaBHUTENbHO-NPABOBOM aHanu3, PerynsiTopHbIe UH-
CTPYMEHTbI, KOHCTUTYLMOHHO-NPABOBbIE OrPaHWYEHNS, rApMOHN3aLMs 3aKOHOAATENbCTBA, Marbli U CPEeAHWIA
BusHec.

JURIDICAL FRAMEWORKS FOR MANDATORY INDUSTRIAL GREENING: A COMPARATIVE ANALYSIS
OF REGULATORY TOOLS IN THE EUROPEAN UNION, CHINA AND THE RUSSIAN FEDERATION

Lysenko Polina Sergeevna

Abstract: The article examines legal mechanisms for compulsory industrial greening through a comparative
analysis of regulatory tools (bans, quotas, taxes) in the EU, China, and Russia, focusing on constitutional con-
straints and the balance between environmental imperatives and property rights. Based on comparative legal
analysis, the study proposes a harmonization model incorporating elements of European and Chinese regula-
tory practices while accounting for Russia's legal particularities.

Keywords: compulsory ecologization, comparative legal analysis, regulatory instruments, constitutional con-
straints, legal harmonization, small and medium enterprises.

KOHCTUTYLIMOHHO-MPABOBbLIE OCHOBAHUA NPUHYAUTENBLHON 3KONOrU3ALIUK
MPOMbILUNEHHOCTU: BANAHC 3KONOMrMYECKUX UMMNEPATUBOB U 3ALLUTBI NPABA
COBCTBEHHOCTU

CoBpeMeHHas akoforyeckast NOBECTKA NOCTaBMMa Nepes NpaBOBbIMU CUCTEMAMM CMOXHENLYIO 3a4a-
vy — HanTW 6anaHc mexay 6e3ycroBHON HEOBXOAMMOCTbIO 3aLYNTbI OKPYXatoLLen CPeabl U KOHCTUTYLMOHHbI-
MW rapaHTUSMW HEMPUKOCHOBEHHOCTW YaCTHOWM COBCTBEHHOCTW. [puHYaUTEenbHAs 3KOMorusaums Npombi -
NIEHHOCTH, MOHMMAeMas Kak KOMMMEKC 3aKOHOAATENbHO YCTAHOBMEHHbIX OFPaHWMYEHWA W NpeanucaHni,
HarnpaBfeHHbIX Ha pagnKanbHOEe CHUXEHWEe aHTPOMOreHHOrO BO3LENCTBIS, CTaNKUBaeTCs C pyHOaMeHTanb-
HbIM MpaBOBbIM NPOTUBOPEYMEM. C OOHON CTOPOHbI, KOHCTUTYLMKM BONMBLUMHCTBA PasBUTbLIX rOCYyAapcTB 3a-
KpennawT akonoruyeckne obsizanHocTn Bnactu (cT. 42 Konctutyuum PO, ct. 45 KoHctutyuum Mcnanum), ¢
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APYroi — coaepaT HenpenoXHble rapaHTum 3awuTel cobcTBeHHOCTM (CT. 35 KoHeTtutyumm PO, c1. 14 OcHoB-
Horo 3akoHa ®PT).

[MpaBoBas NpupoAa 3KONOrM3aUMOHHBIX Mep BapbUPYeTCs OT CTUMYMMPYIOWMUX 40 NPUHYOUTENbHBIX,
npuyem nocreaHue Bbi3biBaOT Hanbonee OCTpble AUCKYCCUW B KOHCTUTYLMOHHO-NPABOBOM JOKTPUHE. YCTa-
HOBMEHMEe XeCTKUX 3KOSOTMYECKUX CTaHAAPTOB, 3anpeToB Ha onpefesieHHble BUAbl MPOU3BOACTB MU MPUHY-
AUTeNbHOE BHEAPEHWE OOPOroCTosAWMX "3eneHbIX" TEXHOMOMMI (DaKTUYECKWM O3HAYAKOT OrpaHuYeHue npasa
COBCTBEHHOCTM B NMyBrMYHbIX MHTepecax. EBponenckui Cya nNo npaeam 4YefioBeka B CBOEW NpakTuke (4eno
"®peneH npotus LBeLun") NpusHaeT 4ONYCTUMOCTb TakUX OrpaHUYEHUI, HO NULLb NpK COBIIAEHUN NPUHL K-
na NponopLMOHANbHOCTY U HaNMYuUK afekBaTHOM KOMMEHcaumu.

Ocobyto CNOXHOCTb NpefcTaBnseT OnpefesieHne KOHCTUTYLMOHHBIX MPeAenoB dKOMorn3aumoHHOro
BMeLLaTenbCcTBa. Teopus "counanbHon GyHKUMM cOBCTBEHHOCTH", BOCXOASALWas K KoHUenuuu JleoHa [ioru,
CErofHs NornyyaeT HOBOE 3BYYaHWeE B KOHTEKCTE KOSOMMYECKMX BbI3OBOB.

MexayHapoaHble akTbl, Takue kak [Mapuxckoe cornawenve 2015 roga, co3aalT OONOMHUTESNbHbIE
npaBoBble Konnu3auy, Tpebys OT rocygapcTB paaukanbHOro CokpalleHus Bblopocos 6e3 yyeTa HauMoHanbHbIX
KOHCTUTYLMOHHbIX OCOBEHHOCTEN. 3TO MPUBOAWUT K CUTyauuu, KOrga TpaHCHaUMOHarbHble 3KOMOormyeckue
CTaHZapThbl Ae-(PaKTo U3MEHSIOT COAepaHUe KOHCTUTYLIMOHHBIX rapaHTU COBCTBEHHOCTU Yepes MexaHW3M
MexXgyHapoaHbIx 0bs3aTenscts. B ctpaHax EC gaHHOe NpoTUBOpeYMe YacTUYHO peluaeTcs Yepes NpuHLmMN
"yCTOMYMBOrO pa3BuUTKS", 3aKkpenneHHbI B [JoroBope 0 (yHKUMOHMpoBaHuu EC, KoTOpbI NO3BONSIET rapmMo-
HW3MPOBATb 3KONOrMYECKME UMMNEPATHBLI C 3aLLMTON NPeANpPUHUMATENbCKIUX cBoBOA.

OnbIT CKaHAWHABCKWX CTPaH AEMOHCTPUPYET BO3MOXHbIA KOMAPOMMUCC: KOHCTUTYLIMOHHOE 3aKpenneHune
"9KONMOrMYeckon OTBETCTBEHHOCTU BuaHeca" (CT. 74 KoHCTUTyuun HopBserum) coveTaeTcst TaMm C pasBuTbIMMI
MeXaHu3MaMu rocyAapCTBEHHON NOAAEPKKM "3eneHoro” nepexoda. B oTnnume oT 3TOro, B CTpaHax ¢ nepe-
XOZHOW 3KOHOMUKOW NPUHYOUTENbHASA 3KOMOrM3aLms YacTo NPUHUMAET XxapaKkTep O4HOCTOPOHHErO BNIACTHOMO
npeanucanus 6e3 JOMKHOro yyeTa SKOHOMUYECKUX NOCNEACTBUA A1 COBCTBEHHWUKOB.

[epCneKTMBHBLIM HanpaBlieHNeM PasBUTUS KOHCTUTYLIMOHHO-NPABOBOTO PerynupoBaHus npeacTasrs-
€TCS KOHLenums "akosornyeckon MogepHusauuu”, npegnonararowas CMHTE3 pPbIHOYHbIX MEXaHU3MOB U rocy-
[apCTBEHHOMO perynupoBaHus. Takas MOferb, 0T4acTh peanu3oBaHHas B HEMELKOM 3akoHe 0 BO30BHOBM -
eMbIX UCTOYHMKaX aHeprum (EEG), no3sonseT cobntocTi GanaHc Mexay SKONoruveckuMmn LENSMmM 1 3aLlmTon
COBCTBEHHOCTM Yepe3 cucTeMy "3eneHbIX" TapuoB M HanoroBbix Nbrot. OfHaKo ee KOHCTUTYLMOHHOE 0boc-
HoBaHue TpebyeT TlaTenbHON NpopaboTkW NPUHLMMOB CMPABEANMBOTO pacrpefeneHns 3KOSOorMyeckon
Harpysku mexzay brusHecom, rocygapcTsoM 1 NoTpedutensmu.

B poccuitckoit npaBoBoi cucteme npobrnema ycyrybnseTcs OTCYTCTBMEM YETKOA KOHCTUTYLMOHHOM
LOKTPUHbI 3Konormsauumu. HecmoTps Ha nposoarnalleHne B ¢T. 9 KoHctuTyuun PO npuHumMna ycTonumsoro
pasBuTUS, Ha MpakTuke npeobnagaeTr noaxod, Npu KOTOPOM 3KOMOTMYECKMe orpaHuyeHust BeoasaTcs 6e3
LOMKHOTO Y4eTa UX CUCTEMHOTO BO3LENCTBUS HA MPaBO COBCTBEHHOCTW. 3TO NPUBOAMT K NpaBoOBOM Heomnpe-
AENeHHOCTU 1 CO30aeT PUCKW NS UHBECTOPOB.

PaspelleHue ykasaHHbIX NPOTUBOPEYNIA BUAMTCS B pa3paboTke KOHCTUTYLIMOHHO-NPABOBLIX KPUTEPUER
LOMYyCTUMOCTU 3KOMOrM3aLMOHHBIX Mep, KOTopble Obl BKMKOYANW: OLEHKY COPa3MEPHOCTU OrpaHUyeHuin fe-
KnapupyeMbIM 3KOMOrMYeCcKUM Liensam; 06s3aTeNlbHOCTb Hay4HOro 060CHOBaHMS BBOAUMbBIX HOPMAaTUBOB; Me-
XaHW3Mbl KOMNEHCaUMW NS NPeAnpUATUn, Hecylwux HenponopuuoHanbHoe Gpems "3eneHoro” nepexoga.
Tonbko Takoi cbanaHCMPOBaHHbIN NOAXOS NO3BOMMT peanu3oBaThb JKOMOrMYECKe UMNepaTHBLI, He NOApbI-
Bas KOHCTUTYLIMOHHbIE OCHOBbI PbIHOYHOW 3KOHOMUKN.

CPABHUTEJIbHO-MPABOBOW AHANW3 PEFYNIATOPHbIX PEXXUMOB EC, KHP U P®:
3BonoLUMA OT AOBPOBOJIbHLIX CTAHOAPTOB K OBA3ATENbHLIM 3KONOMrMYECKUM
TPEBOBAHUAM

CoBpeMeHHble akonornyeckue perynstopHele pexumbl B EC, KHP n PO gemoHCTpupytoT napagok-
canbHOe €AMHCTBO MPOTUBOMOMIOXHOCTEN — MPU BCEN pasHULE MPaBOBbIX TPAAULMA OHU MPOLLSIN CXOXWNA
NyTb OT MAMKOTO PErynnpoBaHWs K XEeCTKUM MMnepaTueam, XOTS U C NMPUHLMIKAIIBHO PasHON CKOPOCTbIO M
nocneacteusmn. Esponenckuit Cotos, UCTOPUYECKM CTPOMBLLMI CBOKD 3KOMOMNYECKYHD MOMMUTUKY Ha AVPEKTUB-
HOM noaxofe (PamkoBa anpekTvea no otxogam 1975 roga), NOCTENEHHO SBOMIOLMOHMPOBAN K KOMMIEKCHON
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cucTeme "3eneHoro” perynupoBaHus, rae NpUHUMN "3arpsasHuTenb Nnatut' U3 Aeknapauuv npeepaTuncs B
pabounit MexaHn3m yepes cuctemy kot EU ETS u akoctaHgapToB "BatHoro naketa". Kutamckuin nyTb npea-
cTaBnseT coboi YHWKamnbHbIA CMMOMO3 MIAaHOBOA 3KOHOMMKM U PbIHOYHBIX MHCTPYMEHTOB — ecrm B 2000-x
9KOMOrnyeckne HopMbl HOCUIM AeKnapaTuBHbIA xapakTep (3akoH O 3awuTe okpyxatowlen cpeabl 1989 ropa),
10 nocne 2015 roga MekuH coBepLUI PE3KMIA NOBOPOT K XEeCTKOMY PerynupoBaHuio, BBEAS CUCTEMY “3KOMo-
MMYECKUX KPaCHbIX IMHUIA" W YrONOBHYI0 OTBETCTBEHHOCTb 3@ HapYLUEHUS.

Poccuiickas Mogenb 3KOSOrMYecKoro perynnpoBaHus, (popManbHO 3aMMCTBOBABLUAS €BpOMnenckue
noaxopbl (3akoH "O6 oxpaHe okpyxatowen cpegpl" 2002 roga), Ha npakTUke JONTOe BpeMst ocTaBanach B
NOABELLEHHOM COCTOSHUM — MEXY PbIHOYHBIMU MEXaHU3MaMM U aAMUHUCTPATUBHBIM AWKTATOM. [puHsATYE B
2021 ropy 3akoHa O KBOTUPOBaHMM BbIBPOCOB M BBEEHWE paCLUMPEHHON OTBETCTBEHHOCTH NPOU3BOANTENEN
0603HaumIn NOBOPOT K 0653aTenbHbIM TpeboBaHMAM, 04HaKo 6e3 Co3AaHMs KOMNEHCALMOHHBIX MEXaHU3MOB
Aans busHeca. OCOBEHHOCTLIO POCCUIACKOTO MOAX0AA CTano COXpaHeHWe "perynsTopHOM rmnbOTUHbI" — napa-
[OKCAINbHOMO COYETaHUS YXKECTOUYEHUS HOPM C OAHOBPEMEHHBIM COKPALLEHWEM KOHTPOSbHBIX (DYHKLWA roCy-
papcTsa.

CpaBHUTENbHLIN aHaNW3 BbISBAISIET KOYEBOE pasnuyne B nogxogax: ecnn EC genaet cTaBky Ha aKko-
HOMMWYECKE CTUMYMbI (Hanoru, Toproemio keotamu), a KHP — Ha agMUHUCTPaTUBHBLIN pecype (NMMMUTLI, 3a-
npeTbl), TO poccuickas Mogenb konebnetca Mexay aTuMuM nonocamu, Bbupas npemmyllectsa 06omx, npu
9TOM c037aBasi COBCTBEHHbI, OCHOBAHHbIA Ha reorpacpuyeckoM NOMOXEHUN 1 0COBEHHOCTAX NpeanpUHUMa-
TENbCTBA NyTb. MCTOpMYeckas peTpOCneKTMBa NOKa3bIBAET, YTO nepexod OT A0BPOBOMbHbIX CTaHOAPTOB K
obsa3atenbHbIM TpebosaHusm B EBpone 3aHan 40 net, B Kutae — 15 net, Toraa kak Poccusi NbiTaeTcs nponTy
9TOT NyTb 3@ 5—7 neT, 4TO CO3AAET CUCTEMHBIE PUCKM ANS aKOHOMUKK. OBLLen TeHaeHUMen CTano ycunexue
pOsIn "3eN1eHoro" KOHCTUTYLIMOHaN13Ma — BCE TPU KOPUCAUKLMM NOCTENEHHO NEPEBOAAT 3KOMOrMYeckue uMne-
paTMBbl Ha YPOBEHb KOHCTUTYLIMOHHBIX LLEHHOCTEN, XOTS U C Pa3HON CTENEHbLIO NOCNEA0BATENBHOCT!.

9KOHOMUKO-NPABOBAS 3O®EKTUBHOCTb MHCTPYMEHTOB MPUHYAUTENBHOW
9KONOrU3ALMKN: KONMYECTBEHHAA OLIEHKA BO3AEWCTBUA 3ANPETOB, KBOT U HAJTIOrOBbIX
MEXAHU3MOB

CoBpeMeHHble CUCTEMBI MPUHYANTENBHON SKOMOrM3aLmum NPOMBILLIEHHOCTI ONUPAKOTCS Ha TPX KIlYe-
BbIX MHCTPYMEHTa — NpsiMble 3anpeTbl, PbIHOYHbIE KBOTbI U HANOroBble MeXaHU3Mbl, — KaXabld U3 KOTOPbIX
LEMOHCTPUPYET pasHylo CTeneHb 3h(EKTUBHOCTY MPU COMOCTaBUMbIX PETYNATOPHbLIX U3gepxkax. 3anpeTu-
TerbHbIE Mepbl, MPUMEPOM KOTOPbIX CYXWUT aupekTuBa EC o npekpalleHnun npon3BoACTBa ABUraTenei BHy T-
peHHero cropanms kK 2035 rogy, AatoT MTHOBEHHbIA 9KONOTUYECKNiA 3 EKT, HO CONPOBOXAAKOTCA 3HAYMTETb-
HbIMW 3KOHOMWYECKUMI NOTEPSIMU: NO OLeHkaMm EBponeinckon accounaumn asTonpoussogutenein (ACEA),
nopo6Hble orpaHnyeHus moryT cokpatutb BB cTpaH EC Ha 0,8—1,2% B nepexodHbIin nepumog.

KBoTHble cuctembl, Takue kak EU ETS, Teopetuyeckn obecneumBatoT onTuManbHOE COOTHOLLEHWE pe-
3yNbTaTUBHOCTU U TMBKOCTM, OOHAKO UX NpakTUdeckas 3hPeKTUBHOCTb HANPSMYH0 3aBUCUT OT KOPPEKTHOCTM
YCTaHOBIIEHUS FIMMUTOB — 3aHIMKEHHbIE KBOTbI 1-2 (hasbl €BPONENCKOM CUCTEMBI NPUBENN K UX obecLeHnBa-
HWIO, TOrAa Kak peskoe yxectouveHue B 3 ¢hase (2013-2020 rr.) cnpoBoLMPOBarno pocT NPOM3BOACTBEHHbIX
nsgepxek Ha 18-25% B aHeproemkux otpacnsx. Hanorosble MexaHu3mbl (yrnepogHble cbopbl, AnddepeHLu-
POBaHHbIE aKLM3bl) AEMOHCTPUPYIOT HaubombLUY0 aaanTUBHOCTb, HO WX 9KOMOrnyeckas pesyrnbTaTUBHOCTb
HOCMT OTCPOYEHHbIN XapakTep — onbIT GpuTtaHckoro Carbon Price Floor nokassiBaeT, YTo COKpaLleHue Bblopo-
coB Ha 20% AoCTMraeTcs NuLLb Yepe3 5—7 neT nocne BBEAEHMS.

MeToLonorus CpaBHUTENBHON OLEHKU AOMKHA Y4YMTbIBATb TPW KMKOYEBbIX MapameTpa: CKopoCTb fO-
CTWXeHMs akonornyeckux nokasatenein (KM BpeMeHHOro ropusoHTa), SKOHOMUYECKNE U3AEPXKKA HA eaUHNLLY
CHuxeHusa 3arpssHenus (KM pecypcHbix 3atpaT) W ypOBEHb NPaBOBOW YCTONYMBOCTU (PUCKM CyOeOHbIX
ocnapvBaHuin). KonnyecTBeHHbI aHann3 nokasbiBaeT, YTO 3anpeThbl NMAMPYIOT No nepBoMy Kputeputo (85—
90% BbINOMHEHMS LieNeBbIX NoKasaTenen B YCTaHOBMNEHHbIE CPOKW), HO MPOUTPLIBAIOT MO ABYM APYrUM — WX
9KOHOMMYECKas CTOMMOCTb B 2-3 pasa Bbille PbIHOYHbIX MEXAHWU3MOB, a BEPOSTHOCTb CyAeOHbIX UCKOB [0-
cturaet 60-70%.

CMeLLaHHble MOZenu, CoYeTalLLMe XeCTKMe TEXHONOMMYECKNE CTaHAAPTbI C HAMOroBbIMK CTUMYMaMu
(Hemeukas Energiewende), 4EMOHCTPUPYIOT ONTUMAnbHOE COOTHOLLEHME — COKpaLleHue BbibpocoB Ha 35—

VIl MEXXIYHAPOJHAA HAYYHO-NPAKTWYECKAA KOHDEPEHLINA | MLIHC «HAYKA 1 NPOCBELLLEHWEN




IOPYCTIPYIEHLIAA. MPABOCY/IE M TOCYIAPCTBO n

40% npu coXpaHeHU! NPOMBILLMIEHHOTO POCTa, OAHAKO TPebYIoT CNOXHOWM NPaBOBON UHGPACTPYKTYpbl. Poc-
CUNCKUA BKCMEPUMEHT C KBOTUPOBaHWEM B 12 NPOMBbILLNEHHbIX LeHTpax (2022-2023 rr.) BbIsIBUN Napafoke —
(hopManbHOe JOCTUXEHWE HOPMATUBOB COMPOBOXAAOCH POCTOM "Ceporo” MMnopTa 3arpssHsoLLei npoay K-
LW, YTO CTABUT NOZ, BOMPOC JOCTOBEPHOCTb aAMUHUCTPATUBHBIX METOAOB y4eTa.

[MepCneKTMBHBIM HanpaBeHeM MpeacTaBnseTca "OuMHaMUYeckoe perynupoBaHue”, npu KOTOpoM
ECTKOCTb TpeboBaHWl aBTOMATUYECKN KOPPEnuUpyeT € JOCTUrHYTbIMU MoKasaTeNisMu — TakoW Noaxopd, Te-
CTUpYyeMbIi B KanudopHuickoin nporpamme Cap-and-Trade, CHUKaET NONUTUYECKUE PUCKW MPU COXPaHEHUM
aKonorudeckon adppekTueHocTM. OfHako ero npaBoBas peanusauns TpebyeT GecnpelefeHTHOro YpoBHS
LUMchpoBM3aLMM KOHTPOMNSA U MEXBEAOMCTBEHHOM KOOPAMHALMM, YTO OCTAETCS BbI30OBOM Ast BOMbWKMHCTBA
OPUCOUKLIAIA.

AOMWHUCTPATUBHO-NPABOBbLIE MEXAHU3MbI NPUHYXOEHUA K 9KONOIrM3ALIUMK:
CPABHUTEJIbHAA XAPAKTEPUCTUKA CAHKLIMOHHBIX PEXXUMOB B UCCNEAYEMbIX
HOPUCONKLIUAX

CoBpeMeHHble CUCTEMbI afMUHUCTPATUBHOTO MPUHYXAEHUS K 3KOMOrM3aumnm OEMOHCTPUPYIOT pagu-
KanbHOe pacXOXAeHue Noaxof4oB B 3aBWCMMOCTM OT MPaBOBbIX TPAAMLMA W MOMUTUYECKUX MPUOPUTETOB
topucaukUmMin. EBponenckas Mogenb, OCHOBaHHAs Ha MpUHLUMME MPOMOPLMOHANbHOCTH, COYETAET BbICOKME
WwrpadHble caHkyum (po 4% rnobanbHoro obopoTta komnaHun no pernameHty EU ETS) ¢ komnnekcom Boc-
CTaHOBUTENbHLIX Mep — cyaebHble npeanucaHus 06 3KOMOTMYECKOM MOLEPHWU3ALMM CTanu CTaHLapTHOW
npakTukon B M'epMaHnn n Hugepnavgax. B oTanume oT 3TOro, KuTamckas CUCTEMa AenaeT akUeHT Ha Ges-
YCNOBHOW UCNOMNHUTENBHOCTW — BBeaeHMe B 2015 rogy cucTeMbl "KpacHbIX NMHMI" CONPOBOXAANOCh Haaene-
HWEeM 3KOMOrMYECKNX MHCMEKTOPOB NMPaBOM MPUOCTaHaBNMBATL AEATENbHOCTL Npeanpuatuin 6e3 cyaebHoro
peLLeHnst, YTo NPMBENO K 3aKpbiThio 40% cTanennTenHbIX MOLHOCTEN B NPOBUHLMM X303l

Poccuiickas npakTuka agMUHUCTPATUBHOTO MPUHYXOEHWS XapakTepuayeTcs AyanusMoM: hopmarbHO
xecTkue caHkumm (po 500 Teic. pyb. 3a HapyLieHue akonornyeckux Tpebosamuii no ct. 8.1 KoAll P®) HaTan-
KMBaloTCA Ha npobnemy n3bupaTesnbHOro NPaBoONPUMEHEHUS — MO AaHHbIM PocnpupoaHaasopa, B 2022 rogy
mwb 12% npegnucanunic BblnM MCMOMHEHbI B NOMHOM 06beme. AMepuKaHcKas MOAenb AEMOHCTpUpyeT
NPUHUMNKANBLHO MHOW NOAX0A — cucTema "nobpoBonbHOro packpbitus” EPA no3sonsieT komnaHuam usbexatb
CaHKLMA NpW CaMOCTOATENBHOM BbISIBNIEHWUN W YCTPAHEHWUN HAPYLLEHWIA, YTO CHKAET PErynsaToOpHYto Harpy 3-
Ky, HO CO30a€eT pUCKY 3roynoTpebneHui.

Ocobblit UHTEpPeC NpeacTaBnseT CpaBHUTENbHASA APPEKTUBHOCTb Pa3nMyYHbIX BULOB MPUHYXOEHUS.
3anpeTuTenbHble Mepbl (MOMHOE NpekpalleHne AeATenbHOCTM) AAKT MIHOBEHHbIN SKOMOMMYECKUin apdekT,
HO BeAYT K 3HaYNTESbHbIM 3KOHOMUYECKUM NOTEPSIM — OMbIT PpaHLMKM C 3aKPbITUEM YTOMbHbIX AMEKTPOCTAH-
LW nokasan pocT aHeprogeduunta Ha 15%. MocTeneHHble CXeMbl NPUHYANTENBHON MOAEPHU3aLMN (MpuMe-
HaeMble B KaHaze v CkaHAWHaBWUW) AEMOHCTPUPYIOT Nyylne LONMTOCPOYHbIE pesynbTaTbl — CHUXEHUE Bbl-
Bpocos Ha 25-30% 3a 5 neT npu coxpaHeHU NPOU3BOACTBEHHbIX MOLLHOCTEN.

Haubonee cnopHbIM ocTaeTcs BONpoc 06 YronoBHOM OTBETCTBEHHOCTH 3@ 3KOMOrMYeckue npectynne-
HWs — ecrin B EC oHa npumeHsieTcs KpaitHe peako (2—-3 cnyyast B rog), To B Kutae exerogHo Bo3bykaaeTcs
[0 5 Tbic. yronoeHbix aen no cratbe 338 YK KHP "3arpssHeHne okpyxatowen cpedpl”. Poccuiickas npakTika
3aHMMaET NPOMEXYTOYHOE MONOXKEHWE — NPU (OPMarnbHOM Hanmyuu CTporux Hopm (cT. 247 YK PO) peansb-
Hbl€ NPUrOBOPbI MCYUCTIAKOTCA LECATKAMM, @ He ThICAYaMM.

[NepcneKkT1BHLIM HanpaBneHEM NPEACTaBNAETCA pPa3BUTUE "YMHBIX" CaHKLMMW, YYNTHIBAIOLMX SKOHOMMU-
Yeckoe NoNoXeHNe HapyLumTens — onbIT KanudgopHum ¢ nporpeccusHbiMm Wwrpadamu (0,1-10% ot goxoga kowm-
naHum1) nokasbiaeT Ha 40% Gonbluyio 3hPEKTUBHOCTb NO CPABHEHMIO C PUKCUPOBAHHBIMW CTaBkamu. OfHaKo
BHEJPEHWE TakuX MexaHu3mMoB TpebyeT rnyGokoi TpaHcgopMaLmn aaMUHUCTPATUBHOIO NpaBa — OT KpUTEPUEB
oLeHku ylepba fo npoeayp 06xanoBaHWs, YTO 0CTAETCS BbI30BOM 47151 60MbLUMHCTBA NPABOBbIX CUCTEM.

NEPCNEKTUBbI TAPMOHU3ALIUK SKONOr'MYECKOIO 3AKOHOOATEJIbCTBA:
BO3MOXHOCTM PELIENLMN NPABOBLIX MOOENEW EC U KUTASA B POCCUMUCKYIO NPABOBYIO
CUCTEMY

CoBpeMeHHble TEHOEHLMW Pa3BUTUS AKOTNOTMYECKOro NpaBa CTaBaT neped Poccuen CroxHyo aunemmy

— BblbpaTb NyTb NOCTENEHHON ajanTauuW €BPONENCKUX PEryNATOpHbIX MOAENen unu obpatuTbCs K Kutai-
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CKOMY OMbITY XeCTKOro agMUHUCTPATUBHOTO perynupoBanus. EBponeickuin nogxod, OCHOBaHHbIA Ha NPUHL K-
nax "sarpssHuTenb NNaTuT" U YCTOWYMBOTO PasBUTMSA, NpeanaraeT KOMMMEKCHY CUCTEMY SKOHOMUYECKUX
CTUMYMOB M MO3TANHOM Y)XECTOYEHUS CTaHOApTOB, YTO NMOATBEPKAAETCS YCMNELWHON NPaKTUKON AUPEKTUB MO
LUMpKynsipHomn akoHomuke n cucteme EU ETS.

KuTaickas Mogernb NpuHyaUTENIbHON 3KOS0rM3aLmm, AoKasaBsLlas CBO 3(WdEKTUBHOCTb B COKPALLEHNH
NPOMBILLNEHHbIX BbIOPOCOB Ha 35% 3a nocnegHee gecATuneTve, BoIrnaauT 6onee agantupyeMomn K poccuit-
CKUM afMUHUCTPATUBHBLIM TpaauuusM. BeegeHne "akonornyecknx KpacHbIx SIMHUIA", cuctema nepcoHasnbHOM
OTBETCTBEHHOCTH YNHOBHUKOB 3a 9KOMOrMYecKue nokasaTenu v XecTkne TeXHONOMMYeckne cTaHaapTbl MOrmu
Bbl 4aTb ObICTPbIN 3hPEKT B POCCUNCKMX NPOMBILLAEHHbIX LeHTpax. OgHaKo KUTaWCKU OMbIT ONUPAaETCs Ha
YHWKamnbHblE NOMUTUKO-NPaBOBbLIE YCNOBUS — abCONKTHLIA NPUOPUTET aKonornyeckux KPI B kapbepHOM OLeH-
Ke mapTUiHbIX KagpoB W BecnpeleneHTHbIe MHBECTULMK B "3eneHble” TexHonoru (6onee 1% BBI exeroa-
HO), YTO NNOXO COOTHOCUTCS C POCCUMCKUMI BHOIKETHBIMU OrpaHNYEHUAMM.

[MepcnekTMBHLIM HanpasneHnem morna Obl cTaTh MMbpuaHas Mogesb, CoYeTalLWas eBponenckme pbl-
HOYHbIE MeXaHU3Mbl C KUTaUCKUMKU aaMUHUCTPATMBHBIMWA UHCTPYMEHTaMW. [MUOTHbIE NPOEKTbI MO KBOTUPO-
BaHMIO BbIBPOCOB B POCCUM YyxKe OEMOHCTPUPYIOT NOTEHLMAN Takoro CUHTe3a, OAHAKO MX yCnellHas MaclTa-
BupyeMocTb TpebyeT pelleHnst CUCTEMHbIX NPobneM — HeJOCTaTO4HON NPO3PAYHOCTU IKOSOTUYECKOTO KOH-
Tpons v cnabor CKOOPANHUPOBAHHOCTY MeXZy (heaeparnbHbIMIU U perMoHasnbHbIMK opraHamu Bractu. Ocobo-
r0 BHUMaHWS 3acryxuBaeT BONPOC LM pOoBM3aLMK 3KOINOrMYECKoro perynuposanus: ecnv EC genaet ctaBky
Ha AO6POBONBHYH OTYETHOCTL Yepes cucteMy CSRD, a Kutan — Ha TOTanbHbli CMyTHUKOBBLIA MOHUTOPUHT, TO
Poccun npeacTonT Hantv 6anaHe Mexay STUMK NOAX04aMM C y4eTOM 0COBEHHOCTEN NPUPOAHOIO U SKOHOM U~
KO-MOMMUTUYECKOrO YKrada CTpaHbl.

KrtoyeBbiM BbI30BOM OCTAETCS BOMPOC MPaBOBOM KyNbTYpbl: eBponeickas MoAenb npegnonaraet ak-
TUBHYIO POIb rpaxaaHckoro obLyecTsa 1 cyaebHOM CUCTEMbI B 3KOSOMMYECKOM KOHTPOMe, Torga Kak Kutau-
CKWUI 1 POCCUUCKIIA NOAXOAb! TPAAULMOHHO OPUEHTUPOBAHbI HA adMUHUCTPATUBHO-KOMaHAHbIE MeToAbl. Pas-
BUTWE "3eN1EHOM0" KOHCTUTYLMOHan1ama B Poccu Morno Bbl CTaTb MOCTOM MEXAY 3TUMM TPAAMLMAMM, ECIIN
LOMNONHUTL  (hopMasbHble  3aKoHOAATeNbHbIe HOPMbl A(EKTUBHBIMA MeXaHU3Mamu NPaBONPUMEHEHUS.
OnbIT NOCNegHUX NET NOKa3bIBAET, YTO Aaxe COBEPLUEHHbIE 3aKOHbI (Kak 0BHoBReHHbIM 2021 roga 3akoH "O6
OXpaHe OKpyxaloLlen cpedpl”) He JatoT oxugaemoro addekta 6e3 cosgaHns cMCTEMbl SKOHOMUYECKUX CTU-
MYIIOB 1 "3KOSOr1yeckoro npaBoCO3HaHNS" Ha BCEX YPOBHSAX YNpaBIieHus.

[pOrHOCTUYECKUA aHanu3 no3sonseT NPeAnonoXuTb, YTO B CPEOHECPOYHON NEPCrekTMBE POCCUICKOE
aKororyeckoe npaso byader passuBaTbCs Mo MyTW BbIBOPOYHOM peLenumm — 3aMMCTBOBAHNS OTAEMNbHbIX WH-
CTPYMEHTOB (YrNepoOAHOro PerynmpoBaHus, PacLUMPEHHON OTBETCTBEHHOCTM NPOU3BOAMUTENEN) NPY COXPaHEHUN
TPaZANLMOHHbIX aMUHUCTPATUBHBIX pblyaroB. OAHaKo LONMrOCPOYHAs rapMOHU3aLMS C MeXOyHapOAHbIMU CTaH-
AapTamu noTpebyeT He NPOCTO KOMMPOBaHUS MHOCTPAHHBIX MOAENEN, a uX rNyboKo aganTaumm K pOCCUACKOM
NPaBOBON TPAZMLMA 1 SKOHOMUYECKUM peanusM. Ycnex Takoi TpaHcdopmaumn ByaeT 3aBuceTb OT CNOCOBHO-
CTU 3aKoHoZaTens HaTn GanaHc Mexay SKONMOrMYECKUMW UMnepaTBamMu U SKOHOMUYECKOM LienecoobpasHo-
CTbt0, CO34aB NO-HACTOsLLEMY paboTatoLLyto, a He AeKNapaTUBHYIO CUCTEMY "3€MeHOr0" perynnpoBaHus.
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PA3T PAHUYEHWE YT 0J10BHON |
AIMUHWUCTPATUBHbIW OTBETCTBEHHOCTH 3A
HAPYILIEHWA 3AKOHOJATENbCTBA B
ObJIACTW OXPAHDI OKPY)XAIOLLEW CPE[bI

['YPEEBA AJIEHA BNAAVMWPOBHA

topucT
000 «Hosble Tenekom PeLieHnsa»

AHHoTauus: B HacTosLen cTaTbe paccmaTpuBatoTCs Npobnembl pasrpaHNYeHnst aMUHUCTPATUBHOMN U Yro-
MIOBHOM OTBETCTBEHHOCTY 3a NpaBOHAPYLLEHUs B Cdepe OXpaHbl OKpyKatoLlei cpedbl, 0COBEHHO B OTHOLL e-
HWAW peaKknx 1 0cobo peaKuX XUBOTHLIX. ABTOP MPUBOAMT 0COBEHHOCTW KBanudmkaumm no cT. 258.1 YK P® un
cT. 8.35 KoAll P®, BbigensieT npobensl B perynupoBaHuu 1 cyaebHom npaktuke. OCoBeHHO aBTop OTMeYaeT
HeobXx0aMMOCTb 06HOBNEHUS NEPEeYHs 0CO00 LIEHHBIX BUAOB KUBOTHBIX M MHAMBMAYANbHOMO NOAXOM4A K Kax-
[0My Jeny, Npu 3TOM NpeAnaraloTcs NyTi COBEPLUEHCTBOBaHMWS 3aKOHO4ATENLCTBA B 3TN cepe.
KnioueBble cnoBa: yronoBHasi OTBETCTBEHHOCTb, aAMUHUCTPATMBHAS OTBETCTBEHHOCTb, 0COB0 LieHHbIE BY-
bl KWBOTHbIX, pasrpaHuyeHne 0TBETCTBEHHOCTM, OXpaHa OKPYXaloLLen Cpebl, 3KONornyeckoe npaso.

DISTINCTION BETWEEN CRIMINAL AND ADMINISTRATIVE LIABILITY FOR VIOLATIONS OF
ENVIRONMENTAL PROTECTION LEGISLATION

Gureeva Alena Vladimirovna

Abstract: This article examines the problems of distinguishing between administrative and criminal liability for
offences in the field of environmental protection, especially with regard to rare and particularly rare animals.
The author cites the specific features of classification under Article 258.1 of the Criminal Code of the Russian
Federation and Article 8.35 of the Code of Administrative Offences of the Russian Federation, highlighting
gaps in regulation and judicial practice. In particular, the author notes the need to update the list of especially
valuable animal species and to take an individual approach to each case, while proposing ways to improve
legislation in this area.

Keywords: criminal liability, administrative liability, especially valuable animal species, differentiation of liabil-
ity, environmental protection, environmental law.

Tema pasrpaHuyeHus OTBETCTBEHHOCTW BCErga HaXxoamuTCs B LEHTPE BHAMaHUSA NPaBoONPUMEHUTENS W
3aKoHoZaTens npu KBanuukauuy NnpaBoHapyLWeHU B cdhepe 3KONOr4eckoro npasa. Y aKomornyeckux npa-
BOHAPYLUEHU «BbICOKas CTENeHb OBLLECTBEHHOM ONACHOCTM, Tak Kak UX 0BbeKT — CTabunbHOCTb OKpyxXato-
LEW cpeabl M NPUPOAHO-PECYPCHbIN noTeHuuany [1]. Moatomy ocobeHHO BaXHO pellaTb BOMPOCH! pasrpaHu-
YeHMsl OTBETCTBEHHOCTW. [MpuHLMNbI NpaBa SBNATCH Ba3ncom Ans BCei CUCTEMbI NpaBa W 3aHUMal0T BeA Y-
Liee MecTO Cpeam NpaBoBbIX HOPM [2], NO3TOMY BEpHasi kBanudukaLms cnocobCTByeT peanusaumy obuienpu-
3HaHHbIX MPWUHLMMOB KOPUANYECKON OTBETCTBEHHOCTH, BKMKOYAs NPUHLMN CnpaBeanmBocTy [3]. 3TM 1 obbsc-
HAETCA aKTyanbHOCTb BblOpaHHON NPobnembl 13 NpeanoxeHHbIX. MHe 0coBeHHO MHTEPECEH BOMPOC OpuAa -
4eCKoi OTBETCTBEHHOCTM NMPW COBEPLLEHWM NPOTUBONPABHbIX AESHWN B OTHOLIEHUM LIEHHbBIX AWNKUX KUBOTHBIX.
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3aKoHOAATeNbLCTBOM NPedyCMOTPEHa rpaxaaHCKo-NpaBoBas, AUCUMNIIMHApHas, agMUHUCTPaTUBHAS 1
YrofioBHast OTBETCTBEHHOCTW B 3KONOTMYECKUX NPaBOOTHOLEHMSX (CT. 75 Ne7-03 «O6 oxpaHe okpyxatoLyen
cpeabl»). M.M. BpuHuyk hopMynmpyeT aKONOrM4eckoe npaBoHapyLUeHne Kak «npoTUBOMNPAaBHOE, Kak npaBu-
110, BUHOBHOE JesHWe (OencTBue unn 6e3nencTsre), CoBepLIaEMOoe NpaBoaeecnocobHbIM CybbekToMm, npu-
YMHSAKOLLEe UK HecyLee pearibHyH Yrposy NPUYMHEHUS SKOMOrMYeckoro Bpeda nubo HapyLatlee npaea 1
3aKOHHble UHTEPECHI CYBbEKTOB 3Komornyeckoro npasay [4, ¢. 477]. B ct. 1 Ne7-®3 «OB6 oxpaHe okpyxatoLien
cpedbl» Aaetcs AeUHALMS: «OKpYXatolwas cpeda - COBOKYMHOCTb KOMMOHEHTOB MPUPOAHOW Cpefbl, npu-
POAHbIX W NPUPOLHO-AHTPOMNOrEHHbIX 0BHEKTOB, a TakKe aHTPOMNOreHHbIX 06beKToBY [5], 0XpaHoW Npu3HaeTCs
yyacTue OpraHoB BRacTu (rocyaapctsa, CyObekToB), KOTOPOE HanpaBneHO Ha CoxpaHeHue u obecneveHve
BraronpusTHOM OKpYKatoLLen cpeabl.

AOMWHUCTpATMBHAS OTBETCTBEHHOCTb 3a 3KOMOrMYECKMe NpaBoHapyLleHus ycTaHosneHa B KoAll PO
[6]. BaxHo obpawjaTb BHUMaHME Ha COCTaB MpaBOHAPYLUEHUS, Jaxe ecnu NPUCYTCTBYIOT BCE MPU3HAKM
(NpeameT, BMHA, NMPOTMBOMPABHOCTb, OTBETCTBEHHOCTb, AESHUE), COCTaBa NPaBOHAPYLUEHWUS MOXET U He
BbITb. Hanpumep, ecnv 15-neTHWA NOAPOCTOK NOZOXKET Nnec, To ByayT BCe NPU3HAKW NpaBOHAPYLLEHMS, HO
He BygeT coctasa, NOTOMY YTO CyGBEKT OTBETCTBEHHOCTU AOMKEH JOCTUYb 16-neTHEro BospacTa.

[ns nocnegytwuero B paboTte 1CCneaoBaHUs HYXHO 0603HaUMTb OOHY M3 rpynn agMUHUCTPATUBHBIX
nNpaBoHapyLIeHNA B cpepe akonoruu, kotopasi npeactasneHa B M. 8 KoAll P®. KacaeTcs oHa HapyLweHus
(hayHUCTUYECKMX HOPM, KaK, HanpuMep, YHUYTOXEHWE MeCT 0BUTaHUS XMBOTHBIX, PeaKUX BUOOB XMBOTHbIX
UK pacTeHni.

Kak Ham M3BECTHO 13 Kypca yrornosHoro npaea, B 4. 1 C1. 14 YK P® rosoputcs, 4to Npectynneque —
«BMHOBHO COBEpLLEHHOe 0BLLECTBEHHO OMacHoe AesiHue, 3anpeLleHHoe HacToswmm KogekcoM nog yrpo3on
HakasaHus» [7, cT. 14]. B oTAnume oT agMUHUCTPATUBHOWN OTBETCTBEHHOCTU, CyOBEKTOM MPECTYNNEHNS MO-
XET BbITb TONMBKO PU3NYECKOe NULIO, HO HE topuandeckoe. B ykasaHHOM 3aKOHE MEHS MHTepecyeT rnasa 26,
KOTOpas NOCBSALLEHa 3KOSIOrNYECKUM NPECTYNIIEHNAM.

B cipepe aKomormm MHOro rpynn yrosioBHbIX NPECTYNNEHNUI, HO CEMYac Hac UHTEPECYET UMEHHO Ta, KO-
TOpas CBA3aHa C NPUYMHEHNEM Bpeaa 3eMIe, HeapaM 1 XUBOTHOMY MUPY.

[Mpobnema pasrpaHU4eHnst AKONOTMYECKIX MPECTYNINIEHUA N aOMUHUCTPATUBHBIX NPABOHAPYLUEHWA TshKe-
nas 1 ocobo akTyaribHasi, NOTOMy YTO NPaBOMPUMEHNTENb AENAET MHOTO OLUMOOK 1 HENPaBUIBbHO NPUBREKAET
nuy, K oTBeTCcTBEHHOCTU [8, ¢. 137]. [Ins npaBunbHOM KBanuduKkauum cogesHHoro HeobxoamMmo BEPHO AaBaTb
OLEHKY OO6LLECTBEHHOM ONAcHOCTM, Y4MTbIBATb HACTYNMBLUME NOCNEACTBUS. HeKoTopble YYeHbIE CYMTaIOT, YTO
pasrpaHnyeHme yrornoBHOM 1 aaMUHUCTPATUBHOWN OTBETCTBEHHOCTM AOMKHO OCHOBbLIBATLCSA Ha CyLLECTBOBAHWM
npum3Haka obLiecTBeHHo onacHocT. OpHako 60NbLUMHCTBO NPEACTABUTENEN YrONOBHO-NPABOBON HAYKX HaXo-
AAT OTNPaBHY0 TOUKY pasrpaHUYeHNs B XxapakTepe 1 cTeneHn obLiecTBeHHo onacHocT. CnpaBeanBo oTMe-
yana H.®. KysHeLoBa, YTO rpaHb Mexay NpecTynieHneM u npaBoOHapyLIEHUEM MOXET COBUraTbCs B Kakylo-
nmbo 13 CTOPOH B 3aBMUCUMOCTM OT YCNOBM MecTa M BpeMeHn [9, ¢. 97]. Ho A.B. CtapoBepoB HacTamean Ha
TOM, YTO B BOMPOCE pasrpaHUYeHUst OTBETCTBEHHOCTW HYXHO CMOTPETbL Ha OBLLECTBEHHO OnacHble nocnea-
cTBUSI, 6€3 KOTOPbIX HE MPEeACTaBMsAeTCS BO3MOXHbLIM MpK3HaTh AesHua npectynHeiMy [10, ¢. 162]. B Takom
NoaXOAe CYLIECTBYIOT CBOM HeLOCTaTKW, MOTOMY YTO C YrOSIOBHOW TOYKW 3pEHUS MOCNEACTBUS CYLLECTBYIOT
TONbKO B MaTepuanbHbIX COCTaBax NPeCTynneHun. A Kak e NpecTynneHns ¢ hopmaribHeiM COCTaBOM, Hanpu-
Mep, HapyLLEHKE NpaBun 0BpaLLeHNs KOSOMMYECKN OMaCHbIX BELLECTB 1 OTXO40B?

KysHewoBa H./. 3a0CTpsieT Hallie BHUMaHWE Ha TOM, YTO XapakTep 0BLLEeCTBEHHON ONacHOCTH 3KOIIOr U-
YeCKWX MPEeCTynneHnid N NpaBOHapYLUEHWA COBMNadaeT, MOTOMY YTO OH ONpeenseTcs NpeaMeToM NpecTynne-
HWA 1 NPaBOHapPYLIEHWA (OH TOXE coBnagaeT — obecneyeHne akonornyeckoit 6esonacHocTu) [11, c. 33]. No-
nos W.B. HaxoauT BbIX04 13 CNIOXMBLUENCS CUTyaLuK, Npeanaras NPOBOAUTL pasrpaHUYeHne no BIIMSHUIO Ha
00LLeCTBEHHbIE OTHOLIEHUS], MOCNEACTBMEM KOTOpOro ByayT HeratueHble nocnencteus [12, ¢. 41]. To ecTs,
€CI1 NOCNEACTBME HAPYLUEHUS HE KPUTUYECKOE - TO 3TO aAMUHUCTPATMBHOE NpaBOHApYLUEHWe, UHaYe - npe-
cTynnenune. Ho 4To, ecrny HECKOMBKO MEMKMX NPaBOHAPYLLEHW B CyMMe HaHECYT OrPOMHbIN YPOH SKOMOrn?
Mo3HO nn Toraa KBanMUUMPOBaTh 3TO Kak NPeCcTynneHme?

B npakTuke LEHTPOM pa3rpaHuyeHus OTBETCTBEHHOCTM MPWU3HAETCS pa3Mep HaHeceHHoro yuiepba.
Hanpumep, B n. 14 MoctaHosnenus MneHyma BepxosHoro Cyga P® ot 18.10.2012 N 21, rae ckasaHo, 4To
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PeLLeHr e KOMIM3nMM HOPM He3aKoHHOM 0X0Tbl No cT. 258 YK PO n HapywweHus npasun oxoTbl no cT. 8.37 Ko-
Al PO [omKkHO OCHOBbLIBATLCS NO KBANMULMPYHOLEMY MPU3HAKY KPYMHOro yiepba, NpUMeHeHUs MexaHu-
4eckoro TPaHCMOPTHOTO cpeacTBa U T.4. [oxoxee ecTb B M. 22: OCHOBHOW KPUTEPUI pa3rpaHUYEHNs yronos-
HOW UM aaMUHUCTPATUBHOWM OTBETCTBEHHOCTU 3@ HE3aKOHHYH PYOKY NECHBIX HaCaXOEHU SBMNSETCA 3HaYu-
TENbHbIA pa3mep yiepba (415 YronoBHOM JOSMKEH NpeBbIaTth 5 Thicsy pybnei (mpum. cT. 260 YK P®)) u ap.
[13]. OgHako MocTaHOBNEHWe He pellaeT BOMPOCOB pasrpaHnyeHus OCTanbHbIX COCTABOB MPECTYNNEHUA U1
NpaBOHaPYLLIEHNNA.

MeHst 0COBEHHO MHTEPECYET BONPOC pa3rpaHNYeHnst OTBETCTBEHHOCTU B Cpepe 3aLLnThbl LLEHHbIX ANKNX
XMBOTHbIX, @ TaKKe BBUAY OrpaHU4eHHOCTU obbeMa paboTbl S CKOHLEHTPUPYKCh UMEHHO Ha HeM. OHK Haxo-
AATCS NOZ, Yrpo30il BbIMUPAHUS, U 3TO HEMOCPEACTBEHHO BIIMSIET HA COCTOSIHWE OKPYXXatoLLEeN cpedbl U ecTe-
CTBEHHbIA Bronornyeckuin GanaHc. MNpaBunbHas KBanMgUKauUs He3aKkOHHbIX AESHUA MOMOXET Ham cnacTy
nnaHery!

B MoctaHoBneHun Ne21 He AaeTcs NOSICHEHW Ha TEMy pasrpaHNYeHUs YrorioBHONW U agMUHUCTpaTHB-
HOW OTBETCTBEHHOCTM OTHOCUTENBLHO CT. 258.1 YK P® «HesakoHHble fobblva 1 060poT 0C060 LieHHbIX AMKNX
XXMBOTHbIX M BOAHBIX BUOMOrMYECKUX PECYPCOB, MPUHAANEXALMX K BUAAM, 3aHECEHHbIM B KpacHyl KHUry
Poccuitickon ®egepauum n (Mnn) oxpaHsieMbIM MexayHapogHbIMK gorosopamu Poccuickon ®efepauumy» 1
cT. 8.35 KoAll PO «YHWUUTOXEHME PEOKUX W HAXOASALLMXCA NOA YrPO30M UCHE3HOBEHMS BUAOB KUBOTHBIX UK
pacTteHuity. Obpatumes k uctopumn. Panee Hu B YK PCOCP, Hu B KoAl PCOCP He BbIno noxoxux cOCTaBOB,
NO3TOMY [0 MPUHSATUS COBPEMEHHBIX aKTOB YrONIOBHOW M aAMWUHWUCTPATUBHOM OTBETCTBEHHOCTU HE BO3HMKAIO
Npo6nembl KOHKYPEHLMM JaHHbIX HOPM.

Ho v cocTas npectynnenus ct. 258.1 YK PO nosBuncs He cpasy, a Tonbko B 2013 roay, a cT. 8.35 Ko-
Al cyulecTByeT € rofa nsgaHus kogekca.

OfHWM 13 NepBbIX, KTO NOMbITANCSA pasrpaHNyUTb CMEXHBIE COCTaBbl, COBPaB BCHO AOCTYMHYHO UHAOp-
Mauuto, 6bin basapos I1.P. Ha ocHoBe npoBeaeHHOro aHanm3a oH BbIsiBUA, YTO Kak B CT. 258.1 YK PO, Tak u B
cT. 8.35 KoAll PO fencTsus coBepLLatoTCs HE3aKOHHO, C HapYLUEHWEM YCTaHOBMEHHbIX TpebosaHuii. Mo aaH-
HbIM Ha 2022 rog B KpacHoit kHure copgepxutcst npumepHo 443 BuaoB xmBOTHbIX [14]. Bce oHM MoryT BbiTh
npeaMeToM agMUHUCTPATUBHOTO NpaBoHapyLleHns no cT. 8.35 KoAll P®. A BOT yrofnoBHbIM KOAEKCOM OXpa-
HAKOTCS TONbKO 0COBO0 LiEHHbIE BUAbI XMBOTHBIX, YTO OTpaxeHo B NoctaHoBneHun MpaButensctea PO Ne 978
[15]. He3akoHHble AENCTBUS B OTHOLUEHMM OCTarlbHbIX LiEHHbIX XMBbLIX CYLLECTB CreayeT KBanupuumposatb
no c1. 256 YK P® [16]. [pn KOHKYpeHLMn HOPM 3aKoHOAaTesbCTBa, OTBETCTBEHHOCTb HacTynuT no YK PO,
ecnu 6yayT HanuM4yecTBoBaTb BCE NPU3HaKW cocTaBa npectynnexus [17, ¢. 52].

lMpuBeaéHHbIE BbIBOAbI HAXOAAT OTpaxeHue B cyaebHom npaktuke. Tak, B Bonrorpaackoin obnactu
ObINo ycTaHoBneHa rmbenb peakoro opna-kapnuka us-3a Toro, Yto MAO «PocceTun KOr» cBOEBPEMEHHO He
NPWHANX Mepbl MO OCHALLEHWIO dNieKTponepeaay ntuuesaluTHeIMu yetporncteamu [18]. Ho cyg ksanudguuu-
posan gesHue no 8.35 KoAll P®, notomy 4Tto, XOTS OpES-Kapsmk 1 3aHeCEH B KpacHyK KHWrY, B nepeyHe
0C060 LiEHHbIX AVKMX KUBOTHBIX €r0 HET, @ 3HAYMT, HET U COCTaBa NPECTYNNeHus.

VIKpsiHUHCKUM paitoHHbIM cyaoM B 2021 1. Tpoe rpaxgaH bbinn ocyxaeHsl no 4.3 ct. 258.1, 4. 3 cT. 256
3a He3aKoHHy 406blby 0ceTpoB Ha 0buwyto cymmy 781 581 pyb. A TaKke COBEPLUMIIM HE3AKOHHYI0 A00bIYY
BOAHbIX BMOMOrMYEecKkMX PECypCoB CO 3HAUUTENbHLIM yiepbom Ha obuiyto cymmy 203 520 pyb. Cyn BepHoO
KBanuuUMpoBan AenCTBUS rpaxaaH kak YrofloBHO HakadyeMble, MOTOMY YTO HE3aKOHHO BbINOBIEHHas pbiba
BXOOMT B nepeyeHb 0C000 LiEHHbIX BOAHbLIX Bruonornyeckux pecypcos [19].

IHTEpeCHbIN Ka3yc B pelieHn apbutpaxHoro cyaa Mepmckoro kpas ot 2022 r. CopesHHoe KBanudu-
LUmpoBaHo no Y. 1 c1. 258.1 YK PO, Tak Kak HeyCcTaHOBMNEHHOe NLOo nprobpeno Ha HE3aKOHHbIX OCHOBAHMSIX
naptuio ocetpa B konnyectee 500 Kr, KOTOpPbIA BXOAUT B NEPEYEHb 0C000 LEHHBIX BOAHbLIX GMOMOrMYeckmx
pecypcoB. Ho fokasatensctBamu BbIfio YCTaHOBMEHO, YTO NMLO Npuobpeno oceTpa, KOTOPbIN He SBRSeTCs
Bronornyeckum pecypcoMm, Tak Kak BblpalumBani pblby B UCKYCCTBEHHO CO3LaHHOM cpefe obutanns. Mpax-
AaHWH Bbin npuBneyeH k otBeTcTBEHHOCTM MO KOAI PO, nockonbKy coBepLIEHHOE He 0Bpa3syeT cocTaB npe-
cTynneHns no ct. 258.1 YK P® [20].

B MockBe 6bin cnyyait, korga aenbguHapuii NpUBIEKNW K agMUHACTPATUBHOM OTBETCTBEHHOCTM MO CT.
8.35 KoAll P®. OcHoBaHWeM SBRSANOCH HapyLLEHWEe NPaBu coaepxaHus enbguHOB no cT. 26 3akoHa 0 Xu-
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BOTHOM Mupe [21]. [1Be acbanuHbl okasanuch 6e3 cneynanbHOro paspeLleHns U YunoB Ans Ux uaeHTudmka-
LW 1 OTCREXMBAHNS COCTOSHUSA. AcdbanuHbl 3aHeCeHbl B KpacHYHo KHUTY, HO, K COXarneHuio, B nepeyHe Mpa-
BUTENbCTBA HE YUCMAATCH, NOSTOMY MpUBREYEHUE K aAMWUHUCTPATUBHON OTBETCTBEHHOCTW NpencTaBnseTcs
BEPHbIM [22].

EcTb gena u ¢ HenpaBunbHOM kBanudukauyeir. MpaxaaHuH P. nosun 0cobo LeHHble Buonornyeckue
pecypcol: Benyry u ocetpa. Ho peiby He noman. Cyabs kBanuguumposan genctsns no u. 1 ct. 258.1 YK Po.
Ho pobblva fosmkHa TOMKOBaTbCS UCXOAS M3 pesynbTaTta, a 0TrnoBa pbld He npousowno. Moatomy AesHus
LOMKHbI Bbln kBanuduumposatses no cT. 8.35 KoAll P, Tak kak cpean KBanuuumpyowmx npusHakos B
Hell COAEePXMTCS He TONbKO Jobblya, HO U AENCTBUS, KOTOPbIE MOTYT MOBIeYb K rnbenu ocobo LieHHbIX BoA-
HbIX Buonornyeckux pecypcos [23]. A.K. [onnyeHkoB B TOM Yucne JaeT TonkoBaHue obblve BOAHbIX Guope-
CYPCOB: 9TO U3bATHE BOAHBIX BUOPECYPCOB 13 cpedbl UX 0buTaHus [24].

He cMoTps Ha npuBeseHHble cyaebHble peluenus, XXeenakos 3. cumtaer cT. 8.35 KoAll PO «mepTBOit»
W OHa He NOANEXMT NPUMEHEHMIO, NOTOMY YTO HamnMyue yKasaHWs «eCnu 3T AENCTBUS He cofepxaT yronos-
HO HakasyeMmoro JesHWS» HUKAK He NO3BONSET pasrpaHUYnNTb agMUHUCTPATUBHBIA NPOCTYNOK W YrONOBHOE
npecTynnenue [25, c. 31].

3awynta 0cob0 LIEHHBIX XMBbIX CyLLECTB NpedycMOTpeHa He Tonbko KpacHom kHuron PO, HO n Mexgy-
HapoaHbIMK foroBopamu. Hanpumep, 310 KOHBEHLMS O MEXOYHAPOAHOW TOProBre BUAAMW AUKOW (hayHbl 1
(hnopbl, Haxo4AWMMMCS Nog Yrpo3oit ucyesHoseHus 1973 roga [26]. Takke genctayeT CornalueHue o coxpa-
HeHun 6enbix Measegen 1973 r [27]. KonBeHums 06 oxpaHe ankomn ayHbl U (riopbl M NPUPOAHLIX cped 06 u-
TaHus B EBpone 1979 r [28].

B 6onblunHCTBE 3apyBexHbIX CTpaH He BO3HMKAET NpobrieMbl pasrpaHNyeHUs agMUHUCTPATUBHON W
YronoBHOW OTBETCTBEHHOCTM B Chepe OKpyxatoLlen cpedbl. Hanpumep, B YronosHom yrnoxeHun Pl umeeT-
CSl COCTaB «0COBO TSHXKKOrO Criyyast IKOSOrMYECKoro NPeCTynHoOro AesHUS» KOraa UCMONHUTENb BPeauT noro-
INOBbIO XUBOTHBIX UMK NONYNALMW PACTEHWA, BUL KOTOPbIX HAXOAMUTCA NOA CTPOron 3awmrton. B AoMuHucTpa-
TMBHOM Kogekce OPI noxoxero coctaBa He umeetcs [29].

B utore xouetcs 0603HaUMTb, YTO YHUBEPCANBbHBIX NPaBUN pasrpaHUYEHNs aAMUHUCTPATUBHON U yro-
IIOBHOW OTBETCTBEHHOCTW HE NPeayCMOTPEHO, 3TUM U OCNOXHAETCS CrpaBefiMBoe yCTaHOBNEHWe Keanudu-
kauun. HeoBXxoanmo Kaxablil KOHKPETHBIA CrlyYal aHanuavMpoBaThb C NO3uLyK akTOB OpraHoB BracTu, cyaeb-
HbIX pPeLIeHnA 1 oThaBaTh NpeanoyTeHne 06BbEKTUBHON OLEHKEe COBEPLUEHHOrO AesHWA. A yuTato, YTo pas-
rpaHuyeHne cmexHbix coctaBoB 258.1 YK P® un 8.35 KoAll PO cnefyet npoBoanTb MMEHHO MO NpeaMerty,
obpallatbCcs K nepeyHto, coctaBneHHomy lNpasutensctBoM P®. OgHako oH 6bin coctasneH B 2013 rogy u
yXe NpoLIo MOYTU AecaTb NeT, crnefyeT OBHOBNATL NepeyeHb Kaxabli rof, OCHOBbLIBASACb HA AaHHbIX OT
MuHnpuposb!l. Tak kak COCTOSHUE OKpYXatoLLen cpefbl Cenyac 04eHb CTPEMUTENBHO MEHSIETCS HE B JTyuLLYIO
CTOPOHY, a rnobasbHble JKOMOrMYeckue BONpoCkl MpMoBpeTaoT NOBCEMECTHDIN U OYEHb TSXKENbIA XapakTep,
TaKoe npeasnoxexue bbino 6l 060CHOBAHHO.
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YK 343.2/.7

NPOTMBO/ENCTBHE 3KCTPEMU3MY B CETH
WHTEPHET: YT 0J10BHO-NPABOBOW ACTEKT

CUTHUKOBA MAPWHA NETPOBHA

npenoaasatesib yrornoBHO-MPaBOBbIX AUCUUNITAH
Barckun FyMaHVITapHO-SKOHOMVI‘-IeCKMl;I Konneox

AHHoTaums. CtaTbs aHanuUaupyeT COBPEMEHHbIE NPOSIBNEHNS AKCTpemmama B Poccun Ha hoHe nonutuye-
CKMX, 3KOHOMMYECKMX M KYNbTYPHBIX M3MEHeHN. PaccmaTtpuBaeTcs npaBoBas 6asa, Bkntovas ®3 « O npotu-
BOAEMCTBUM AKCTPEMUCTCKON AESTENBHOCTMY, C aKUEHTOM Ha AU depeHLmMaLmio 3KCTPEMUCTCKUX NpecTyn-
NEHU N MOTWBOB, 3anpeTbl 3KCTPEMUCTCKUX OpraHu3auuin n npodunaktuyeckme mepbl. ObCyxaatoTes npo-
Brembl NpaBonpuUMeHeHUs 1 cobroaeHns NpaB YenoBeka, a Takke posib VIHTepHeTa B pacnpocTpaHeHnn aKc-
Tpemu3ma 1 HeoBXOAMMOCTb YCUIEHUS! KOHTPONS OHNaNH-KOHTEHTa. B 3aknioveHne npegnaraetcs BBEAEHWe
HoBom cTaTbi 280.5 B YronosHbIn Kogekc PO «HeuncnonHeHne o0bs3aHHOCTEN NO MOHUTOPUHTY COOOLLEHNN,
coaepxalynx nybnuyHble Npu3biBbl K OCYLLECTBEHUIO 3KCTPEMUCTCKON AEATENBHOCTU», NpeaycMaTpusaro-
Lyen OTBETCTBEHHOCTb OMEpaTopoB CBA3M M aOMWHWCTPATOPOB MNAaTqopM 3a HeHaAnexallee MOHWUTOPUHT
9KCTPEMMCTCKMX COOBLLEHMI B CETH.

KnioueBble cnoBa. OKCTPEMW3M, SKCTPEMUCTCKAS MAEOMNOrUsi, SKCTPEMUCTCKME COODLLECTBA, AKCTPEMMCT-
cKast AeATENbHOCTb, AKCTPEMUCTCKMIA KOHTEHT, MPOTUBOLEACTBME IKCTPEMU3MY.

COUNTERING EXTREMISM ON THE INTERNET: THE CRIMINAL LAW ASPECT
Sitnikova Marina Petrovna

Abstract. The article analyzes modern manifestations of extremism in Russia against the background of politi-
cal, economic and cultural changes. The legal framework is being considered, including the Federal Law "On
Countering Extremist Activities," with an emphasis on differentiating extremist crimes and motives, bans on
extremist organizations, and preventive measures. The issues of law enforcement and respect for human
rights, as well as the role of the Internet in the spread of extremism and the need to strengthen control over
online content are discussed. In conclusion, it is proposed to introduce a new article 280.5 into the Criminal
Code of the Russian Federation «Failure to fulfill obligations to monitor messages containing public calls for
extremist activities», which provides for the responsibility of telecom operators and platform administrators for
improper monitoring of extremist messages on the network.

Keywords. Extremism, extremist ideology, extremist communities, extremist activities, extremist content,
countering extremism.

CoBpeMeHHbIN MUp nepexnBaeT a3y KOMMNEKCHbIX TpaHcOopMaUmin B NOMUTUYECKON, SKOHOMUYE-
CKOM W KyNbTypHOW cdhepax, 3aTparvBatoLLyx 1 poccuiickoe o6LyecTBo, rae yCunmuBatoTCs yrpo3bl cenaparms-
Ma, Hauu3ma, reHounaa, Teppopuama u akctpemuama. B ycnosusx rnobanusauun atu SBNEHUS CTaHOBATCS
KMto4YeBOW NPobnemon BHYTPEHHEN W BHELLUHEN MOMUTUKM rOCYAApPCTBA. OKCTPEMM3M, BbI3bIBAKOLLMIA pa3py-
WnTenbHble nocreacTeus, TpebyeT 3akoHO4ATENbHOMO 3anpeTa kak Mepbl 3awuTbl npaB M GesonacHoCTy
rpaxgaaH, 4To SBMSETCH OCHOBOW MPaBOBbIX CUCTEM Pa3BUTLIX CTPaH. JKCTPEMUCTCKAs MOEONorus, XapakTe-
PU3YIOLLAACs paaykanu3MOM U HE3aKOHHBIMIW METOLAMM, CIYXMUT (hakTOpoOM TEPPOPU3MA M yrpo3oi Mexay-
HapOAHOW CTabUIbHOCTH, UCMONb3YS OT YMEPEHHBIX A0 paguKanbHbIX TaKTUK Ans Aectabunusauun u asne-
HWS Ha NONUTUYECKNE UHCTUTYTbI.
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Ha caitTe MunHuctepcTBa BHyTpeHHUX aen Poccuiickon ®epepauun (ganee — MBI P®) npeacrasnexa
AVHaMUKa NPEeCTYNNEHun 3KCTPEMUCTCKOM HanpaBneHHocTn B Poccuu [1] (Tabn.1).

Tabnuua 1
CraTucTMyeckne nokasaTteny NPecTynneHuit IKCTPeMMCTCKOW HanpaBneHHOCTH B Poccum
(2015-2024 rr.)

roa KONin4eCcTBO ﬂpeCTyﬂﬂeHMﬁ
2015 1329 (+27,7)
2016 1450 (+9,1%)
2017 1521 (+4,9%),
2018 1265 (-16,8 %)
2019 585 (-53,8 %)
2020 833 (+ 42,4 %)
2021 1057 (+26,9%)
2022 1566 (+48,2%)
2023 1340 (-14,4 %)
2024 1719 (+28,3%)

YMeHblueHne ux konudectsa B 2019 r. cBsI3aHO ¢ M3MeHeHusiMK B 3akoHopdaTenbctee 2018 r., koraa
ObInK BHECEHBI NOMPaBKK, CMSArYaroLLmMe YronoBHY OTBETCTBEHHOCTb 3a NpedycMOoTpeHHble cT. 282 YK PO [2]
npecTynHble aenctans. OgHaKo Takue U3MEHEHUS B 3aKOHE He OKa3bIBaOT CYLLECTBEHHOTO BIIMSHWUS Ha ypo-
BEHb JKCTpEMMUCTCKUX yoexaeHuin B obulectse. B 2024r. MpeanaeHTt Poccumn B.B. TyTuH Bbipasun obecnoko-
€HHOCTb POCTOM aKTUBHOCTM 3KCTPEMUCTCKMX PYNMMPOBOK, KOTOpbIE BedyT cebst arpeccMBHO U MPOBOKALW-
OHHO. OTW rPyNMbl UCMOMbL3YIT COLMArbHbIE CETU A1 PacnpOCTPaHEHWUS HEHABUCTW HA OCHOBE HaLMOHanb-
HOW W PENUTMO3HON NPUHAANEXHOCTU, OPraHU3yHT HE3aKOHHbIE akLuW NpoTecTa.

[oHATWe 3KCTpeMmU3Ma NpaBoBble LOKYMEHTbI TPAKTYHOT Heo4HO3Ha4YHOo. Hanpumep, LWaHxarnckas KoH-
BeHUyusi 0 bopbbe ¢ Teppopnamom, cenapaTuamom u akcTpemmamom ot 15.06.2001r. [3] onpenenset ero kak
yrposy MexgyHapogHon 6e30MacHoCTu, MOMUTUYECKOE ABNEHWE, HAanpaBeHHOE Ha HAaCUIbCTBEHHOE MOCsra-
TEMNbCTBO Ha BNACTb, KOHCTUTYLIMOHHBIA CTPOM W 0BLLECTBEHHYI0 6E30MaCHOCT.

KoHctutyums Poccuitckon ®egepaumu 3anpeLlaeT «...co3aaHne U AesTenbHOCTb 0BLWEeCTBEHHbIX 00b-
€VHEHWIA, LIenu 1 AENCTBUSA KOTOPbIX HanpaBneHbl Ha HACUNBLCTBEHHOE U3MEHEHWE OCHOB KOHCTUTYLIMOHHOTO
CTPOS 1 HapyLweHue LenoctHocT Poccuitckoit eaepauuu, noapbiB 6e30nacHOCTM rocyaapcTea, co3aaHue
BOOPYXEHHbIX (POPMUPOBAHUI, padknuraHue CoLManbHOM, PacoBOi, HALMOHAIBHON U PESTUTMO3HOM PO3HMU...»
[4], a Takxe «...He pgonyckaeTcs nponaraHga unu arutauus, Bo3byxaarowme coumanbHyo, pacoByto, HaLuMo-
HanbHYK UK PESTUIO3HYI0 HEHABUCTb M Bpaxay. 3anpeLlaeTca nponaraHaa counansHoro, pacoBoro, Hawu-
OHasbHOr0, PENUIMO3HOTO MMM A3bIKOBOTO NPEBOCXOACTBA...» [4].

B Poccum noHsTue SKCTpeMm3ma 1 SKCTPEMUCTCKOM AeATEeNbHOCTU 3akpensieHbl B ®eaepancHoM 3a-
koHe P® «O npoTMBOAENCTBUM IKCTPEMUCTCKON AeaTenbHOCTUY [5] (nanee — 3aKoH), rae OHM paccmaTpusa-
0TCS KaK CMHOHWMbI. CornacHo 3akoHy 3KCTPEMU3M OMpefenseTcs Kak AesTenbHOCTb, HanpaBneHHas Ha
HaCUNbCTBEHHOE M3MEHEHWE KOHCTUTYLIMOHHOIO CTPOSI, HapyLLEeHWe TeppuTopuanbHON LienoCTHOCTH, onpas-
[aHue TeppopusMa, pas3xuraHue pPo3HU, nponmaraHdy AMCKPUMMHALMW, BOCMPENATCTBOBAHWE peanvsauun
npaB rpaxgaH W OesTenbHOCTU OpraHoB BNAcTW, COBEPLUEHWE MPECTYMIEHWA MO MOTUBAM HEHABUCTW, UC-
MoMb30BaHWE SKCTPEMMUCTCKOWM CUMBOMMKM, PacnpoCTpaHEHUE IKCTPEMUCTCKUX MaTepumarios, foxHble 06Bu-
HEHMS! BOMKHOCTHBIX JINL, B 9KCTPEMU3ME, OpPraH13aLmio 1 hMHAHCMPOBAHWE AKCTPEMUCTCKON AEATENBHOCTH.

KntoueBble acnekTbl ykazaHHOrO 3akoHa COAepxaT onpeaeneHne akcTpemnsma, ero opMbl, 3anpeT Ha
9KCTPEMUCTCKME OpraHM3aLmm, OTBETCTBEHHOCTb, NPOUNaKTUKY 1 CyaebHyto npakTuky. B yenom, 3akoH 06
9KCTPEMMCTCKON AeATenbHOCTM B Poccum npefctaBnsiet cobon cTpaTernyeckuii npaBoBoOi JOKYMEHT B 60pb-
Be ¢ pagukanuamom, HO ero peanu3auust TpebyeT BHUMATENbHOMO Noaxoaa, Ytobbl n3bexatb HapyLweHus
npaB YenoBeka W rpaxgaHckiux cobog.

B yronosHom npase Poccuu [2] npecTynneHns SKCTPEMUCTCKOM HamnpaBiiEHHOCTU U NMPECTYNNeHus, Co-
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BEPLUEHHbIE MO KCTPEMMUCTCKUM MOTUBAM, XapaKTepu3yTCH CMOXHBIM M MHOrOacrnekTHbIM COCTaBOM, Tpe-
Byrowmm anddepeHumMpoBaHHoro noaxoaa npu ksanudmkauyum [6, C.624-628]. B uenom, pasnuuns mexay
HAMW B TOM, YTO B NPECTYNNEHUAX 3KCTPEMUCTCKON HaNPaBNEHHOCTH 3KCTPEMU3M SABNSETCS LieNbIo fesTerb-
HOCTM, @ B NPECTYNIIEHUSX, COBEPLUEHHBIX NO SKCTPEMUCTCKOMY MOTUBY, 3KCTPEMU3M SBNSETCS MOTUBOM CO-
BEpLLEHNS JesHUs, KOTopoe caMo Mo cebe MOXET He ObITb akcTpemucTckum [6, C. 630-632).

PocT aKCTpeMUCTCKUX HacTpoeHuin 0ByCnoBmneH pa3suTeM cpeacTs cBsA3n XXI Beka, KOTOpble TpaHC-
(hopMMpoBanM KaHasbl U POPMbl SKCTPEMUCTCKON AeATENbHOCTU. MHTepHET obecneunBaeT MaccoBoe pac-
NPOCTPaHEHNE IKCTPEMUCTCKUX uaei Yepes yatbl, 6rnoru n opymbl, cnocobeTeys BepboBKe HOBbIX NOCIEA0-
BaTenen.

CnOXHOCTU B CBOEBPEMEHHON OLIEHKE MPOSIBIEHWIA 3KCTPeMmU3mMa CnocoOCTBYHOT pacnpOCTPaHEHMIO
pagukanbHbIX uaen B obectse. B ycnosusx ceobofb! CrioBa BbiSBREHWE KCTPEMUCTCKUX rpynn YacTo 3a-
TPYAHEHO, YTO JenaeT ux OesTenbHOCTb TPYAHO NPecekaeMon C NpaBoBOM TOYKM 3peHus. HakasaHue pajau-
KanbHbIX ABVXEHU BO3MOXHO TOMBKO B CIly4ae KOHKPETHbIX HE3aKOHHbIX AEACTBUIM CO CTOPOHbI X y4aCTHU-
KOB, NPUBIEYEHME K YTONOBHOWM OTBETCTBEHHOCTH KOTOPbIX SBNAETCS 3DdEKTUBHLIM MHCTPYMEHTOM.

CerogHs akTuBHas BepboBOYHas AeATENbHOCTb SKCTPEMMCTOB OCYLLECTBSETCSA Yepes ceTb MHTepHeT.
BesycnoBHo, coBpeMeHHast MHPOPMaLMOHHAs 3MoXa CYLECTBEHHO BIIUSIET W HA pacnpoCTpaHeHWe aKCTpe-
MUCTCKUX UaEN, YeMy CnocobCTBYET:

1) Wwupokuin oxeaT — B IHTEpHETE naen pacnpocTpaHstoTCs BbICTPO 1 3hPEKTUBHO;

2) aHOHWMHOCTb - NOMNb30BATENMN MOTYT CKpPbIBATb CBOK NIMYHOCTb, YTO 0BneryaeT BepboBKy 1 opra-
Hu3auuo 6e3 cTpaxa ObiTb 0BHapPYXEHHbIMMY;

3) coumarnbHble CETH - 3TK NNaT(opMbl UCMOMNB3YIOTCA ANS nponaraHibl, BepOOBKY M KoopaMHaLMN
pencteuin. OHW NO3BONSIKOT SKCTPEMUCTAM HAXOAWUTb €AMHOMBILLMEHHUKOB M (hOpMMPOBaTL COODLLECTBa;

4)  pocTyn K MHopmauuv - VIHTepHeT npefocTasnseT 4OCTYN K pasfnyHbIM MaTepuanam, BKIoYas
WHCTPYKLMM MO U3rOTOBIIEHMIO OPYXWS UMW NIAHUPOBAHNIO aTak;

5) AesnHdopmaums - SKCTPEMUCTbLI UCMONb3YT VHTEPHET NS pacnpoCTpaHEHUst NOXHON WHGOP-
MaLumn 1 TEOpWiA 3aroBopa, YTobbl MaHWUMYMPOBATL OBLLECTBEHHBIM MHEHUEM.

CeropgHs VIHTepHeT cTan HeoTbEMIIEMON YacTbio NOBCEAHEBHOM XM3HM 0BLLECTBA, YTO TpebyeT yeune-
HWSA 3agay no bopbbe ¢ akcTpemmnamom B ceTi. CoupanbHble CeTn - 3TO OCHOBHAs Nrowaaka Ans pacnpo-
CTPaHEHNS SKCTPEMUCTCKUX MOEN U WX OpraHnsauun. Arutaums aKCTPEMUCTCKUX rpynn HanpasneHa Ha 06-
LUMPHYIO ayaMTOPUIO M aKTUBHOE NpeaoCTaBeHne en JoCTyna K pagukanbHoMy KoHTeHTy [7, C. 194].

Nlnzepbl SKCTPEMUCTCKAX OpraH13aLnii akTUBHO UCMOSb3YHOT KOMMbIOTEPHbIE TEXHONOTUU U VIHTEpHeT
ANS BMUSHUS Ha (hOPMUPYIOLLEEeCs MUPOBO33PEHNE NTMYHOCTW. MHTepHeT, bnarogaps CBOel AOCTYMHOCTH,
ONepaTMBHOCTMU 1 aHOHUMHOCTW, NPUBREKaET BCe 6OMbLUe ML, 3aHNMAILLMXCS HE3aKOHHOM AeATENbHOCTbIO,
TaK KaK Mo3BOSISIET OPraHM30BbIBaTb SKCTPEMUCTCKUE aKLUMKM Ha paccTosHUN W 0bpallaThbCs K WMPOKON ayau-
Topuu. Tak, Hanpumep, B 2024 r. cya npu3Han BUHOBHbIM 21-1eTHero xutens Kuposa H. B coBepLueHnm npe-
CTynneHnn, npegycMoTpeHHblx 4. 2 cT. 280 YK PO n Y.1 ¢1.282 YK PO, koTopelit pasmelyan B WHTEpHeTe
TEKCTOBbIE W rpathuyeckme annbl HaLMOHANbHO-PENUMMO3HOMO SKCTPEMUCTCKOrO XapakTepa [8].

B nyHkTe 6.1 MoctaHoBneHus MneHyma BC PO ot 28.06.2011 N 11 «O cynebHon npakTuke no yronos-
HbIM Jernam O NPEeCTYNfeHNsIX 3KCTPEMUCTCKON HanpaBreHHOCTUY [9] yKasbIBAETCS, YTO «MpU COBEpPLLEHUM
NyBANYHBIX NPU3LIBOB K OCYLLECTBIEHMIO 3KCTPEMUCTCKOM AEeATENbHOCTU MyTeM MacCOBOM pacChbifkit Co0b-
LeHnA aboHeHTaM MOOMIMBHOW CBSA3W WM C UCMONMb30BAHWEM SMEKTPOHHBIX UK MHEOPMALMOHHO-
TENEKOMMYHUKALWMOHHBIX CETEN, B TOM uucre ceTn «MHTepHeT», NpecTynneHne cneayet cuutaTb OKOHYEH-
HbIM C MOMEHTa pa3sMmelLeHus obpalleHnid B ykasaHHbIX CeTsx 0BLLero Nonb3oBaHus (HanpuMep, Ha camTax,
chopymax unu B 6riorax), oTnpaBneHns COOOLLEHMI ApYruM nnLam». X0TS MHTEpPHET-MHopMaLms YacTo sB-
naetca nybnuyHo, 3akpbITble YaTbl U NMYHAS NEpenucka 3aTpyaHSIOT A0Ka3aTenbCTBO PacnpoCTpaHeH s
9KCTPEMWCTCKOW NponaraHzbl, Co3aaBasi NPaBOoBY0 KOMM3NI0 Mexay nyBnnyHoCTbLI0 1 ¢BO6OAOM CrioBa.

[locTaTo4HO CNOXHO onpeaenuTb CybbekTa NPecTynneHns 3KCTPEMUCTCKON HaNPaBNEHHOCTH, €CI OH
OCYLUECTBNSET NPOTUBONPABHYI0 AEATENBHOCTL HE MPW NMOMOLLM JOMALUHErO KOMMbOTEPa, a, Hanpumep, B
WHTepHeT-knybe unn UHTepHeT-Kade: naeHTudmKaums NMYHOCT B JaHHOM cryyae npobnematuyHa. U no-
CKOMbKY 0DOBMHSIEMOE NULO HE YCTaHOBNEHO, To cormacHo n.1 u.1 ¢r.208 YINK P® [10] npeasaputensHoe
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crnefcTawe no psgy yronoeHblx aen no ct.280 YK PO [2] npuoctaHaBnmBaeTcs.

Cratbs 12 3akoHa ycTaHaBnNMBAET NPSMON 3anpeT Ha UCNONb30BaHWe CeTen CBA3M 0BLLEro Nonb3oBa-
HWS AN OCYLLECTBNEHUS AKCTPEMUCTCKON AeATenbHOCTM [5]. Ho Ha npakTuke npuBreyb K OTBETCTBEHHOCTY
WHTEPHET-NPOBaNAEPOB CHOXHO M3-3a TPYAHOCTEN C YCTaHOBNEHWEM yMbicria. OTBETCTBEHHOCTb BO3MOXHA
TOMNbKO NPU JOKa3aTeNbCTBE COy4acTus.

MpeanoxeHve MuHcesa3mn 1 [eHnpokypaTypbl PO o wrpadax 3a pasMeLLeHne B UHTEPHETE rMnepcehbl-
IIOK Ha 3KCTPEMUCTCKUE MaTepumarnbl MOXET NOBMeYb OTBETCTBEHHOCTb NMOUCKOBBIX CUCTEM 3a UX pacnpocTpa-
HeHue. TeM He meHee, HeobxoanM AP hEKTUBHBIN MOHUTOPUHT CCbINOK. B CBS3M ¢ YeM LenecoobpasHo 0bs-
3aTb ONepaTopoB CBSA3M W aMUHUCTPATOPOB NNAT(OPM BbISBAATL M YAANATH 3KCTPEMUCTCKUIA KOHTEHT, a B
CnyyYae HeBbINOMHEHMS TpeboBaHW NPUBReEKaThb K YrofIOBHOM OTBETCTBEHHOCTMU.

Ha 0CHOBaHUM BbILLIEN3NIOKEHHOTO BO3HWUKAET HEOOXOAMMOCTb AOMOMHUTL YrOIOBHOE 3aKOHOAATes b-
CTBO CreuuasnbHON HOPMOW, NpegycMaTpuBatoLLe OTBETCTBEHHOCTb 3a COAENCTBUE SKCTPEMMUCTCKOWM Aes-
TENBLHOCTU NOCPELACTBOM MH(OPMALMOHHO-TENEKOMMYHUKALMOHHBIX CETEN, BKMoYas ceTb «/HTepHeT», a
nMeHHo cTatben ««280.5 YK PO. HeucnonHeHne 0653aHHOCTEN MO MOHUTOPUHIY COOBLLEHMI, cogepxaLmx
nyGrMyHble NPK3bIBbI K OCYLLECTBEHNIO AKCTPEMUCTCKON AEATENBHOCTUY -

1. HeHagnexaiiee WUCNONHEHWE WK HEUCTIONHEHWE 00A3aHHOCTEN MO MOHUTOPUHTY W yAANeHMIo
9KCTPEMMCTCKOrO KOHTEHTA, BO3MTOXEHHbIX HA OMepaTopoB CBA3W, MOAEPATOPOB, agMUHUCTPATOPOB CETEBbIX
pecypcoB (Bktovas Beb-cainTbl, Be6-opyMbl M 4p.) U NOMb30BaTeNen, UMELLMX MOHOMOYMS N0 PeAaKTu-
POBAHMIO 1 YAANEHUo KOHTEHTa B COTOBbIX CETAX U MHKDOPMALMOHHO-TENEKOMMYHUKALMOHHBIX CETSX (B TOM
yncne B ceTu MHTepHeTe), -

Haka3blBaeTcs Wrpadom B pasamepe ot 100000 go 500000 pybnen unm B pasmepe 3apaboTHON Nnatbl
WK MHOTO OXOAA OCYXAEHHOMO 3a NepuoA OT ABYX A0 Tpex net, nnbo obsizaTenbHbIMKU paboTamm Cpok [0
ABYXCOT COpOKa 4Yacos, Nnbo ncnpasuTenbHbIMU paboTamu Ha CPOK A0 LIECTU MecsLeB, B0 orpaHuyeHnem
cBobofbl Ha CPOK A0 OAHOTO roja.

2. To Xe pesHue, COBEPLUEHHOE:

a) NULOM, 3aHUMAKLLMM roCyLapCTBEHHYO UM MYHULMNANBHYO LOMKHOCTD;

6) nMUOM, OCYLLECTBASAIOLMM NPOECCMOHABHYIO AESTENBHOCTb B CChEpPe MacCoBOM MHGOpMaLMK;

B) NNLOM, SBNSIOLMMCS PYKOBOAUTENEM OpraHu3aumm, OCyLLEeCTBAAKLWEN AeATENbHOCTb B cdepe
WH(OPMALMOHHO-TENEKOMMYHWKALMOHHbIX TEXHOMOTWA, -

Haka3blBaeTcs Wwrpacom B pasmepe ot 500000 go 1000000 pybren unu B pasmepe 3apaboTHO nnaThbl
WK MHOTO [JOXOAA OCYXXAEHHOrO 3a MepuoA OT Tpex A0 YeTbipex NeT, nnbo obssaTenbHbiMu pabotammn Ha
CPOK [0 YETbIPEXCOT BOCbMUAECATH YacoB, NMBO UCnpaBUTENbHBIMI paboTamu Ha CPOK 4O OJHOro roaa, Nu-
60 orpaHnyeHnem cBoboAbl Ha CPOK 40 ABYX NET, B0 NuweHMeM cBo60AbI Ha TOT Xe CPOK.

3. HeHagnexallee UCNOMHEHME UMK HEUCMOMHEHWE 0BSA3aHHOCTEN N0 MOHUTOPUHTY COOBLLEHNA Ha
NpeaMET BbISBNEHUS U yaarneHue NpU3HakoB SKCTPEMUCTCKON AEeATENbHOCTU, COBEPLLEHHOE:

a) CLenblo NponaraHabl 9KCTPEMUCTCKOM AEATENBHOCTY;

0) C Uenblo OCYLLECTBNEHMS IKCTPEMUCTCKON AEATENBHOCTH, -

HaKa3blBaeTCs NuLeHneM cBoboabl Ha CPOK A0 NATY feT.

Mpumeyanue 1. MNMoa HeHagnexawm UCMONHEHMEM 00513aHHOCTEN MO MOHWUTOPWHIY COOBLLEHW Ha
NPeaMET BbISBNEHUS 1 yaarneHus NpU3HaKkoB SKCTPEMUCTCKOW AEATENbHOCTI NOHUMAeTCs:

a) HecBoeBpeMeHHOe 0bHapyxeHue COOBLLEHMI, CoOepKaLLMX MPU3HAKM SKCTPEMUCTCKOM AEATENBHOCTY;

6) HecBoeBpeMeHHOE yaaneHue cooBLLEHNI, copepX)allmuX NPU3HAKN SKCTPEMUCTCKON AEATENBHOCTH;

B) HapyLUeHWe YCTaHOBIIEHHbIX MPaBuUM W CPOKOB pPearmpoBaHus Ha COOBLLEHNS, copepxalune npu-
3HaKW SKCTPEMUCTCKON JeSTENbHOCTH.

Mpumeyanue 2. JIMLo ocBoBOXZAETCA OT YroNoBHOM OTBETCTBEHHOCTU MO HACTOSILLEN CTaTbe, eCru
OHO JO6POBOIEHO 1 CBOEBPEMEHHO COOBLUMIO OpraHam BRacT O (hakTe 3KCTPEMUCTCKOM AEATENbHOCTM U
cnocobCTBOBANO e NPeSOTBPALLEHNION ».

Takum 06pa3om, aKCTPEMUCTCKME cooBLLECTBA, KaK M GOMbLIMHCTBO padukanbHbIX NPECTYMHbIX rpyn,
00beanHsEeT NPUBEPKEHHOCTb NPECTYMHOMY 06pa3y XWU3HW 1 KPUMUHATBHOMY MBILLMEHMIO, KOTOPOE AMKTYET
TOTMKY MOMCKa MPWUYMH ANs OnpaBAaHUs Hacunus. B 9TOM KOHTekcTe Ans nyBnnyHOM BnacT SKCTPEMM3M
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BCeraa 6y,ueT BHELIHUM coUuanbHbIM ABJIEHMEM, T.K. BHYTPU rOCYyAaPCTBEHHOIO annapara 3Ha4yuTernbHO Bbl-
Le YypOBEHb HpaBOBOVI KynbTypbl U C(*)OpMI/IpOBaJ'IOCb HENpuUATUE B OTHOLLIEHNW paanKalibHbIX uoen, KOTOpblE
IKCTPEMUCTLI CTapaloTCA BHEAPUTb B NONNTUYECKOE CO3HAHNE Hapoaa. MOTI/IBaLLVIS'-I BonblKHCTBA COoBpEMEH-
HbIX SKCTPEMUCTOB 0ODBACHAETCS UCKMIOUMTENBHO UCKKEHHBIM, HEe3J0poBbIM BUAEHUEM AECTBUTENBHOCTM
CTOPOHHMKOB pafuKanbHbIX TOYNMNUPOBOK. Bcneacrtaume d)aHaTM‘JHOVI HeaaeKBaTHOCTU MHOrnMX pAOoBbIX
YYaCTHUKOB 3KCTPEMUCTCKMUX rpynn npaBOOXPaHUTENbHbIE OpraHbl Mpu Bbl60pe cpeacTs n MetogoB NpoTnBO-
AencTamns IKCTPEMUIMY 006s13aHbl AencTBOBaTb afpecHO B OTHOLUEHUW BCEX KPUMWUHAIbBHbIX CTPYKTYp, OCO-
3HaBasi He0OX0AMMOCTb COYETaHMS KECTOKOCTU U rymaHu3ma B BOrnpoce 60pb6bl C 1aeonormen AKCTpeMU3Ma.
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AHHoTauus: [laHHas cTaTbsi NoCBsLieHa 0GHOBNEHHOMY YrorloBHOMY 3akoHopaTtenbcTy Cotosa CoBETCKUX
CoupanucTuyeckux PecnyBnuk. YkasaHbl €ro xapakTepHble YepTbl, NpeobpasoBaHMs U OTNIMYMS OT [OBOEH-
HOro 3akoHoaaTenbcTea. MogpobHO packpbiBaeTcs creundmka AeSTENLHOCTY BOEHHbIX TPUOYHArOB, a Takke
WX PErynsiTopoB.
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CRIMINAL LAW DURING THE GREAT PATRIOTIC WAR
Makieva Diana Eduardovna
Scientific adviser: Dzutseva Zalina Borisovna

Abstract: This article is dedicated to the updated criminal legislation of the Union of Soviet Socialist Repub-
lics. It outlines its characteristics, transformation, and differences from the pre-war legislation. The article also
provides a detailed description of the activities of military tribunals and their regulators.

Key words: criminal law, criminal acts, punishments, wartime, criminal proceedings, legal proceedings.

C 1941-1945 rr., a UMEHHO B Nepuop BOWHbI C HaumcTckomn epmanueit, xu3Hb Coetckoro Cotosa cTa-
Ina nepectpamBaTbCs Ha BOEHHbIN Naf. CrioXHOCTU, NepexunBaeMble CTPAHOW, ONpeaennim HoBble YCMoBUS
XU3HU Hapogda. VI3MeHeHns NpoMCXoauu Kak BO BHELLHEN NOMUTUKE, Tak W BO BHYTPEHHEN. KOHOMUYECKas
CUTyauus cTana MeHsTbCs. 3aKOHOAATENbCTBO CTPaHbl Takke NOABEPINOCh CYLLECTBEHHON KOPPEKTUPOBKE.

B rogbl BOWHbI 1 YrOfIOBHOE 3aKOHOAATENBCTBO HE OCTANoCh NPexHUM, 063aBesach 0COBEHHOCTAMU, 06Y-
CIOBMEHHBbIMI BOEHHbIM BpeMeHeM. 3HaunTemnbHO BO3pocna oBLieCTBEHHas ONAacHOCTb pPasnyHbIX NpecTynne-
HWI, YTO pasymeeTcs, NOTPeboBaro y)XeCTOUEHUs Haka3aHWs 3a X coBepLLeHMe. [leicTBytoLe A0 BOWHbI Yro-
TIOBHO-NPaBOBble HOPMbI Bbln HE TOMNBKO AOMOMHEHbI U PACLLMPEHDI, HO U MOMOMHUINCH HOBbIMU NOMOXEHNSMY,
0ByCroBneHHbIMI BOEHHbIM BpeMeHeM. OTMETUM W eLLé OfHY BaxHYH 0COBEHHOCTb, KOTOpas 3akModaeTcs B
TOM, YTO CTanu NosBNSATLCS MPECTYNINEHNS C HOBbIM COCTABOM. 3TO BbINIO CBS3AHO C TEM, YTO B CTpaHe COBep-
Lanuch npecTynnexns kak rpaxaaHamn Cosetckoro Coro3a, Tak W HaLMCTaMn 1 UX NOSENbHUKAMA.

PaccmaTtpuBas AaHHyo TeMy Henb3s He 0TMeTUTb Yka3 lNpeananyma BepxosHoro Coseta CCCP ot 6
nons 1941 roga, KOTOpbIN BBOAWUT HakasaHWe B BWAE NMULIEHMS CBODOObI CPOKOM OT [ABYX A0 NATM NeET 3a
AE31HGOPMAaLNIO, CEHOLLYI0 MaHUKY CPeaM HaceneHms B BOEHHbI nepuog [4]. BaxHo n 1o, uto 6onee Tsxkue
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IOPYCTIPYIEHLIAA. MPABOCY/IE M TOCYIAPCTBO n

NPecTynnexHns kapanucb 6onee CypoBbIMK Mepam.

CornacHo Ykasy lNpesungnyma BepxosHoro Coseta CCCP o1 19 anpens 1943 roga B COBETCKOE Yro-
NOBHOE nMpaBo Obiny BBEAEHbI HOBbIE BWAbI HAaKa3aHW: CMepPTHas Ka3Hb Yepes MOBELLEHWe U TSKeNble Ka-
TOPXHble paboTbl Ha JONIMIA CPOK. ATO BbinM OAHN U3 TEX MEP, KOTOPbIE NPUMEHSIUCH K HaLUMCTam 1 1x no-
AEenNbHMKaM.

K 0coBeHHOCTAIM YronoBHOTO 3aKOHOAATENbCTBA BOEHHOrO BPEMEHWN MOXHO OTHECTW U MOBbILLIEHHYH
CTPOroCTb B OTHOLUEHWUW MPECTYMNEHWA NPOTUB COLMANUCTMYECKON COBCTBEHHOCTM, FOCYAAPCTBEHHbIX Npe-
CTYNNEHUNA, 1 KOHEYHO HapYLUEHWA NPOMbILINEHHON AEATENbHOCTM, TPYAOBON ANCLMMAMHBI U APYTUX Npaso-
HapyLUEHWN.

PaccmaTtpusas Temy, Henb3s He ynomsHyTh Ykas Mpesungnyma BepxosHoro Coseta CCCP ot 15 Hos6-
ps 1943 ropa «O6 OTBETCTBEHHOCTU 3@ pa3rnalleHne rocyfapCTBEHHON TalHbl UNK 3a yTpaTy LOKYMEHTOB,
COOEpXaBLLUNX rOCYAAPCTBEHHYIO TalHY”, KOTOPbIN YCTaHABNWBAET HakasaHWe 3a COBEpLUEHWe YKa3aHHOro
AesHus. BaxHo v TO, YTO YNOMHOMOYEHHbIE NULA NOABEepranuch NUWeHNo cBoboapl Ha cpok go 10 neT , a
NpOCTble rpaxaaHe BCero Ha 3 roga.

CornacHo Ykasy lNpesugnyma BepxosHoro Coseta CCCP ot 2 mas 1943 rofa He3akoHHOe Harpaxge-
HWe CTano YronoBHO HaKadyeMbIM AesiHUEM ANst KOMaHAMPOB, a noTepst 60eBOro 3HaMeH Bena k pacqopmu-
POBaHMO YacTu 1 CyaebHOMY NpecnefoBaHnio BUHOBHbIX.

B ycnoBusix BOEHHOTO BpemeHW, Ans obecrneyeHns CTabunbHOCTM 3KOHOMMKM W BecnepebonHoro
CHabXeHWst HaceneHus ToBapamn NepBON HEOBXOAMMOCTM, FOCYAAPCTBO BbIHYXAEHO ObINO NpeanpuHsATL
pPeLLMTENbHbIE MEPbI MO MPOTUBOLENCTBUIO CNeKyNALUmMW. 3HaUMTENbHOE pacLUMPeHne Kpyra AesHWA, KBamnu-
hUUMPYEMbIX KaK CrEKyNALMs, U YXKECTOUEHNE OTBETCTBEHHOCTM 3a HUX CTanu HeOBXOAMMBIMM Lwaramn 4ns
NPeAOoTBPALLEHNSI HEKOHTPONMPYEMOTO POCTa LiEH W 3aluTbl rpaxaaH oT HegobpoCOBECTHbLIX AENCTBUIA OT-
AENbHbIX N, MbITALLMXCH HAXUTECA HA BeCTBEHHOM MOMOXEHUN HACENEHMS.

B pamkax mep no noaaepxaHuio npaBonopsiaka Ha 0CBOBOXAEHHbLIX TEPPUTOPUSX, BbINO NPUHATO pe-
LUeHWe O BBEAEHWUN OTBETCTBEHHOCTU 3a HE3aKOHHOE XpaHeHWe Opyxus. ITO Kacaroch, B NepBy0 oyvepeab,
XUTENEN 3TUX TEPPUTOPUIA, KOTOPbIE HE BbINOMHMMM TpeboBaHWe 0 chaye UMELLEerocs y HUX TPOENHOro
opyxusi. Takum obpasom, Moboe TpoheltHoe Opyxue, OCTaBLUEECS Y rpaxaaH nocne ocBoboXaeHWs, pac-
CMaTpUBanoch kak He3akOHHO XpaHsiLLeecs, 1 3a ero obragaHue cnefosaro HakasaHue.

Henb3s He YNOMSHYTb YXKECTOYEHNE HakasaHUs 3a HapyLUeHWs TPYLOBOW AWCLMMMHBI, KOTOPOE CTaro
BaXHbIM SMEMEHTOM MOSIUTUKIA MO MOBBILLEHWI0 NPOU3BOAMTENBHOCTI U KOHTPONS 3@ MPOM3BOACTBOM. Tak, CO-
rmacHo Ykasy Mpeananyma BepxosHoro Coseta CCCP ot 26 moHst 1940 roga «O nepexoge Ha BOCbMUYacoBOM
pabounit AeHb, Ha CEMUAHEBHYIO pabouyto Heento M O 3anpeLLeH CaMOBOMBHOMO yxoda pabounx 1 CryxaLmx
C NMPEeanpUATUA 1 YYpexaeHUA» BBOAWNACH YrofloBHAsi OTBETCTBEHHOCTb 3a TO, YTO pabOTHUK MOr MO3BOMUTbL
cebe NokuHyTb paboyee MeCTo No COBCTBEHHOMY XKeNaHWIo, NPOrynsTb CMEHY UMK e ono3aaThb Ha bonee yem
20 muHyT [1]. HakasaHueM ans 60onbLUMHCTBA HapyLUMTENEN CTAaHOBUICH UCMIPABUTENBHO-TPYAOBbIE paboTbl HA
WX OCHOBHOM MecTe paboTbl, ANMTENBHOCTLIO A0 6 MECALEB U C yAepXaHWeM YeTBEPTM 3apaboTHON NnaTbl.

Ycnosusa Benukoir OTeYECTBEHHOW BOWHBI BHECAW CYLLECTBEHHbIE KOPPEKTMUBbI B (PYHKLMOHMPOBaHME
cuctembl npasocyams. CyaebHas npakTuka Toro nepuoaa oTpasuna CTpeMneHre rocyaapctaa Mobunmsosarthb
BCE PECYPCbl, BKMOYAs Ye0oBEYECKMi noTeHuman, Ha 6opbby ¢ Bparom. OgHnM 13 Hanbonee SpKUX NPOsiB-
TNeHU 3TON MOBUNM3aLmMKM cTana pacnpocTpaHeHHas MpakTUka OTCPOYKW UCMOSHEHUS NPUrOBOPOB AN NNL,
OCYXIEHHbIX K pasnnyHbiM BUAaM Haka3aHui, HO HanpaBfeHHbIX Ha (OPOHT A1 y4acTus B 60EBbIX LEACTB Y-
X [9]. DTO peLLeHune, NPUHATOE, O4EBMAHO, 13 COOBPaXKEHMI TOCYAAPCTBEHHON HEOOXOAMMOCTH, CBUAETESb-
CTBYET O MOHUMAHWUK TOFO, YTO BKIAZA OCYXOEHHbIX B BOEHHOE YCUIME MOXET NepeBeCUTb TSKECTb COBEp-
LEHHBIX UMW NPECTYNIeHi.

Bonee Toro, ycnewHoe yyactue B 60€BbIX LEACTBUAX W NPOSBAEHHbIA NPY 3TOM rePON3M, MYXECTBO
CaMOOTBEPXXEHHOCTb paccMaTpUBamnMCh Kak BECOMbIE apryMeHTbI ANS MOSIHOMO 0CBOOOXAEHNS OT OTObIBAHMS
Ha3Ha4yeHHOro HakasaHusi. PakTuyecku, boeBble 3acnyrM CTAHOBMIMCb OCHOBaHWEM AN peabunutauyum
OCYXZEHHBIX 1 aHHYNWUPOBaHMS UX CyAUMOCTW. JTa NpakTuKa, XOTS 1 He yKraablBanach B pamMku CTaHAAPTHO-
ro NPaBONPUMEHEHUS MUPHOTO BpEMeHH, Bbina Bbi3BaHa OCTPOM HEOOXOAMMOCTLIO M OTBEYana LensM mak-
CMMarbHOrO UCMOMb30BaHUs BCEX AOCTYMHBIX PECYPCOB B YCMOBUSX TOTANbHON BOMHbI.
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Henb3s He OTMETUTb 1 TOT (hakT, YTO YroflOBHOE 3aKOHOAATENbCTBO, AeCTBOBaBLUEE B nepuog Benu-
ko OTeYeCTBEHHOW BOWHbI, AEMOHCTPUPYET CYLLECTBEHHOE OTKIOHEHWE OT OBLLENPUHSATBIX HOPM MUPHOMO
BpemeHn. OCOBEHHOCTBIO 3TOr0 Nepuoaa CTarno paclMpUTENbHOE TOMNKOBAHWE 3aKOHOLATENbHbIX HOPM W
aKTUBHOE NMPUMEHEHWE aHanorK 3akoHa, YTO Bblpaxanochb B NPaKTUKE Tak Ha3blBAEMOrO “NpyupaBHUBaHMS”
Pa3NNYHbIX AesHUIA K 6onee TSHKKUM npecTynneHnsM. 310 seneHne, 00yCnoBneHHoe 3KCTPeMarbHbIMM YCro-
BMSIMI BOEHHOTO BPEMEHM N HEODXOAMMOCTbIO 06ECMEYEHMS KECTKOTO KOHTPONS Haa 0BLLECTBEHHbIM Nopaa-
KOM, NPUBOAMIO K CYLLECTBEHHOMY Y)KECTOYEHWI0 OTBETCTBEHHOCTM 3a KaXXyLUMeCs Ha NepBbIn B3rNsg He3Ha-
YNTENbHBIMW MPABOHAPYLLEHUSIMN.

B kayecTBe ApKuUX MPUMEPOB MOXHO MPUBECTU KBANMU(MKALMIO KpaXiu MUMYLLECTBA Y BOEHHOCTYXaLLMX,
rpaxaaH, 9BaKyupoBaHHbIX 13 NPUPPOHTOBON 30HLI UMM HaxoasLmxcs B HomboybexuLax, kak GaHaMTU3M.
Takas kBanuukaums NpUMeHsNach He3aBUCKMO OT YUCNa y4YacTBYHOWMX B NPECTYNNEHUN N, (haKTU4YeCKM
CBOAS K MUHUMYMY 3Ha4eHWe Takoro 0b6CTOSTEeNbCTBa, Kak OpraHM30BaHHOCTb MPECTYNHOW rpynmbl. AHano-
MMYHbIM 06pa3om, yxoa C npeanpusTuii 060POHHON MPOMBILLNIEHHOCTM NPUPABHWBANCA K 4e3epTUPCTBY, He
Tpebys nokasaTenbCTBa HamMums ymbicna Ha uameHy PoauHe. [laxe npogaxa TOBapoB MO LieHaM, 3HaYu-
TEMNbHO MPEBbLILLAKLLMM YCTaHOBNEHHbIE TOCYAAPCTBOM, KBanuduUmMpoBanach kak cnekynsauus, He3aBucumo
OT HanMumMs 4oKa3aTeNnbCTB LieneHanpaBneHHoM CKynkii TOBApOB C LENbK NOMyYeHns CBEpXnpubbinmn. Takum
0bpa3om, 3aKoHOAATENbCTBO BOEHHOTO BPEMEHW AEMOHCTPUPYET TEHAEHUMIO K YCUNEHWO PEnpPecCUBHBIX
Mep ¥ CYLLECTBEHHOMY PaCLUMPEHMIO PaMKI YrOMOBHOM OTBETCTBEHHOCTY.

Konctutyumus CCCP 1936 roga u 3akoH o cygoyctpoinctse 1938 roga obelany Hapoay cnpaBeasineoe
npaBocyane. OHU rapaHTUPOBanM BaXHble NpaBa B YroNOBHOM NPOLECCe: OTKPbITble CyaebHble 3aceaaHus,
NpaBo Kaxaoro 0OBMHAEMOrO Ha 3alUMTy KBanMUUMPOBAHHBIM aBOKATOM, HE3aBMUCUMBIX Cyaew, KoTopble
NOAYMHSIOTCA TOMbKO 3aKOHY, y4acTue MpOCTbIX rpaxaaH (HapoaHblx 3acedatenen) B cyae, Ytobbl obecne-
4nTb 06BEKTUBHOCTb, U MPOBEAEHME NPOLIEcca Ha POLHOM A3bIKE.

CTpemneHve K cnpasesnnBocTh U obecrneyeHunto npas rpaxaaH Bcerga Obino npuopuTeToM rocyaap-
cta. Co3faHHas cuctema npaBoCyauUs, OCHOBAHHAs Ha MPUHLMNAX paBeHCTBa nepes 3aKOHOM U YECTHOro
cyfa, npegcTasnsana cobon 3HauNTeNbHbIN Lar B 9TOM HanpasneHun. OfHako, SKCTpeMarnbHble YCroBKs BO-
€HHOro BpeMeHu notpeboBani 0T rocyaapcTaa MobMnM3aLmuy BCex pecypcoB Ha JOCTUXEHUE MMaBHOM Lienm —
nobefbl Hag BparoM. B aToi cuTyauum HeKOTOpble NPUHLMMLI NPABOCYANS BblniM BPEMEHHO NEPECMOTPEHI.
PaccMOTpUM HECKONbKO NPUMeEpPOB:

Bo-nepsbIX, 3akpbiTble cyapl: [MacHOCTb, obellaBLuas OTKPLITOCTb CyAebHbIX MPOLEeCccoB, Wcyesna.
MHorve aena paccMaTpuBaniCh 3a 3aKpbITbIMU ABEPSMU, LIS 0BLLIECTBEHHOCTI BO3MOXHOCTU HabnogaTth
3a X0OM NpaBoCyaMst U KOHTponMpoBaTb ero. Hapop 6bin NuweH BO3MOXHOCTW y3HaTb NpaBay O TOM, YTO
NPOUCXOAMNO B CyAax.

Takke MOXHO OTMETWUTb 6e3nencTBME HApPOAHbLIX 3acedateneil — HOPManbHOCTb BMECTO y4acTus:
HapoAHble 3acefateni, (opmaribHO Npu3BaHHble 0becneynBaTb HapOAHbIA KOHTPOSb, Ha Aene Bbinu nue-
Hbl peanbHON BracTh. X MHEHMe 4acTo UrHOpMPOBanock. Mx yyactue ctano nuwb opmanbHbIM dnemeH-
TOM, He UMELLMM peasnbHOro BNMSHUS Ha UCXof Aena.

Paccmatpusas [aHHyl0 TeMy, Hemnb3st He OTMETUTb, YTO (PYHKLWMOHMPOBaHUE BOEHHbIX TpubyHanoB B
CCCP onupanocb Ha CMOXHYK ¥ MHOTOYPOBHEBYH MpaBoBYyk0 Ga3y, BKMOYatoLylo B cebs kak (yHaame H-
TarnbHble 3aKOHOZATENbHbIE aKThbl, TaK W OnepaTUBHbIE HOPMATUBHbIE JOKYMEHTbI BOEHHOMO BPEMEHU. XOTS
Konctutyums 1936 roga, 3akoH o cygoyctponctee 1938 roga, YronosHo-npoueccyanbHbin kogekc PCOCP
1923 roga v lNonoxeHne 0 BOEHHbIX TprubyHanax 1 BoeHHOM npokypatype 1926 roga ycraHaenmeanm obuie
paMKu LesSTENbHOCTM BOEHHbIX Cyd0B, peanbHas npakTuka, ocobeHHo B rogsl Benvkoit OTeyecTBEHHON BO -
Hbl, CYLLECTBEHHO OT/IMYanack OT 3TuX hopMasbHbIX npeanucanHuii [7].

[lecTBUTENBHOCTL BOEHHOMO BPEMEHM BHECTA KOPPEKTUBBI B NPaBONpuMeHeHue. Pa3sutie npoeay-
Pbl BO36YXOEHMS YronoBHbIX A€N B 3TOT NEPUOA B OCHOBHOM OMpeaensifniocb He CTabunbHbIMKU JONrOCPOY-
HbIMU 3aKOHaMK, a OnepaTUBHbIMA HOPMATUBHBLIMI akTamu, BEOMCTBEHHbIMIA AUPEKTUBAMU, Npukasamu u
WHCTPYKLMSIMI, YaCTO M3AABAEMbIMW B 9KCTPEHHOM MOPSAKE W aAanTUPOBaHHbIMIA K MEHSIHOLLMMCS YCMOBUAM
BOEHHOTO NOSIOXEHMS.

Heobxogumo obpatTb BHUMaHWe M Ha [lonoxeHue 0 BOeHHbIX TpubyHanax, KOTOpoe BBENO Cylue-
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CTBEHHbIE W3MEHEHUs B CTaHAapTHble cyaebHble npoueaypbl. KnoyeBbiM HOBOBBEAEHWEM CTaNo 3HAYMTENb-
HOe YCKOpeHWe paccMoTpeHns gen. Tak, paccnenoBaHue u cyaebHoe pa3bupatensCTeo Mo psay kateropui
NPECTyNNEeHN AOMKHbI ObIN NPOBOANTLCA B CXaTble CPOKM: AENI0 pacCcMaTpuBanoch B TEYEHWe CyTOK Nocne
nonyYeHnst 0BBUHUTENBHOIO 3aKMYeHUs. ATO paankanbHO OTNNYANOCh OT MUPHOW NPAKTUKM U NoavepkuBa-
110 NPUOPUTET ONEPaTUBHOCTM HaL BCECTOPOHHUM PacCMOTPeHWeM 06CTOATeNLCTB Aena.

Ewe Gonee nokasatenbHbIM SBNSETCS NOPSLOK BCTYNNEHUS B CUITy CMEPTHBIX NPUroBopos. lpurosop
K BbICLLEN Mepe Haka3aHusi BCTynan B CUy BCEro Yepes 72 yaca nocsie BbIHECEHUS, €CIN TOMBKO OH He Obin
OTMEHEH BbILUECTOSALMMM NHCTAHLMSMM.

BoiHa pagukanbHO M3MeHuna BoeHHoe npasocyaue. puopuTeTom cTana cKopoCTb, a He CrnpaBeanu-
BOCTb. [pUroBOpbI BOEHHbIX TPMOYHASIOB NPaKTUYeCku He 0bxanoBanuch, faxe CMEPTHbIe MPUroBOPbI Npu-
OCTaHaBNMBanMCb He Cy4OM, a BOEHHbIM KOMaHZoBaHMeM. HesaBucumocTb cyaebHon Bnactu Bbina nogo-
pBaHa, YCTYNWB MECTO MOLYMHEHMI0 BOEHHOW HeobxogumocTu. Cyg npeBpaTUiCs B UHCTPYMEHT BOEHHOM
ANCLMUNIIUHBI.

Bce n3gaHHble B BOEHHOE BPEMS yKa3bl M MOCTAHOBIIEHUS CBUAETENBCTBYIOT O TOM, YTO JOBOEHHOE 3a-
koHogaTenbcTBo CCCP, B 4aCTHOCTK YronoBHOE, TEMEPb Yxe He CcnocobCTBOBano 3GheKTMBHOMY noaae p-
XaHuo nopsigka B ctpaHe. OnbIT BOeHHbIX TprbyHanoB nokasbiBaeT, YTO B BOEHHOE Bpems Heobxoaum 0co-
bl NOPSAZOK CyAONPOU3BOACTBA, OTIIMYHBIA OT MUPHOTO, AN 3PGEKTUBHON paboTbl BOEHHbIX U Crewuuanb-
HbIX Cy[0B.

QP heKTUBHOCTL (DYHKLMOHMPOBaHMSA TpubyHanos HKBL B yCroBusiX Kak MUPHOrO BPEMEHM, TaK U BO-
€HHOro nepuoga bebina 0bycnoBneHa HECKONbKUMI B3aUMOCBSA3aHHbIMI (hakTopamu. Kntoyesyo posib Chirpa-
na rmbkoCTb M OnepaTUBHOCTbL afanTauun OpraHu3auMOHHO-NPaBOBOM 6a3sbl K MEHSIOLMMCS NOUTUYECKUM
peanusM 1 3agavam. CBOEBPEMEHHOE BHECEHME M3MEHEHU B 3aKOHOLATENbCTBO MO3BONANO TpubyHanam
3(bheKTUBHO pearMpoBaTb Ha HOBble Bbl30Bbl, 06ecneunBas HeOOXOAUMYKD PUANYECKYI0 OCHOBY ANS MX
[encTBuin. Hapsgy C aTUM, LieHTpanu30BaHHOE YnpaBreHune, UCXOAMBLLEE U3 BbICLIMX 3LIESIOHOB BRAcTH,
obecneunBano CTPOryl KoopauHaumio pabotbl TpubyHanoB no Bcen ctpaHe, obecneunsas eanHoobpaswe
NOAXOLOB U UCKMKYas BO3MOXHOCTb MPOTUBOPEUMBLIX PELLEHUI.

TpubyHanbl HKB[ BbINonHANM 0coBy0 (hyHKLMIO, BLIXOASLLYIO 332 pamki 0BbI4HOM CyaebHOM CUCTEMBI.
B ycnoBusix ypesBblyaiiHbIX CUTYaLUi, BOEHHbLIX KOH(IMKTOB U OCTPO CTOSLUMX BHYTPUMOMUTUYECKUX NPO-
Brem, OHM BbICTYNanNW Kak WHCTPYMEHT OMEepaTMBHOMO pearmpoBaHus, NPU3BaHHbIA BbICTPO U APPEKTUBHO
peLlaTb 3afayu, NoCTaBnNeHHbIe Nepes HUMW NONUTUYECKUM PYKOBOACTBOM CTPaHbI.
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AHHOTaUMA: B CTaTbe aBTOPbI aHANM3MPYET YroroBHO-NPABOBYH0 XapaKTEPUCTMKY NPECTYNMEHUS KpaXu 1
TEOpeTUYECKMe KOHLIEMLMMN, CBS3aHHbIE C KBanuduKaLmen AaHHOro NpecTynneHns. B cTatbe packpbiBaeTcs
NOHATME KPaXM 1 BOMPOCHI, CBA3aHHbIE C €€ 0BLIECTBEHHOI OMacHOCTLIO. Takke aHanMaMpyoTCs MHEHUS
YYEHBIX OTHOCUTENBHO KpaXi Kak NPecTynneHus, 3aKo4atoLerocs B TanHOM XULLEHUM YyXK0ro UMYLLECTBa.
KnioueBble cnoBa: kpaxa, YyXoe MMYLIEeCTBO, MaTepuanbHbi yuiepld, CKPbITOe XULLEHWE, YTpayeHHoe
MMYLLECTBO, KOHCTUTYLMS, pacTparal.

CRIMINOLOGICAL CHARACTERISTICS OF THEFT AND IMPROVEMENT OF THEIR PREVENTION

Zhuraev Zokhidzhon Ashurovich,
Ismoilov Shakhzod Shavkat coals,
Yunusova Aziza Tozhiboy kizi

Scientific adviser: Umirzakov B.A.

Abstract: in the article the authors analyze the criminal-legal characteristics of the crime of theft and theoreti-
cal concepts related to the qualification of this crime. The article reveals the concept of theft and issues related
to its social danger. Also, the opinions of scientists regarding theft as a crime consisting in the secret theft of
someone else's property are analyzed.

Key words: theft, someone else's property, material damage, hidden theft, lost property, constitution, embez-
Zlement.

B HacToslee Bpemsi NPOBOAVMbIE B HaLLEh CTpaHe pedhopMbl B CyaebHO-NpaBoBon cdepe AarT no-
NOXUTENbHbIE Pe3ynbTaThl. B cucTeMe NpaBoOXpaHUTENbHbLIX OPraHOB Takke OCYLLECTBASITCSA MaclTabHbIe
npeobpa3oBaHuns, OCHOBaHHbIE Ha TPebOBaHMAX BPEMEHM, B pe3ynbTaTe Yero AOCTUralTcs I GeKTUBHbIE
pesynbTaTtbl B 60pbbe C NPecTynHOCTb0 M e€ mpodunakTuke. [poBoauMble pedopMbl CRyKaT PasBUTMIO
HalLiero rocyapcTBa, pa3BuUTUIO Hallero 0BLLecTBa U MHTEpPECcaM Hallero Hapoaa.
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O6LiecTBEHHAs OMACHOCTb KpaX 3aKrioYaeTcs B TOM, YTO 3TV BUAbl NPECTYNIEHUA BNekyT 3a cobon
MaTepmanbHbI yLeptd MMYHOMY U YaCTHOMY UMYLLECTBY.

Cratbs 65 HoBoI KoHcTuTyummn Pecnybrnvkn Y3abekuctaH rnacut: «YactHas cOBCTBEHHOCTb HEMPUMKO C-
HoBeHHa. COBCTBEHHWK HE MOXET ObITb NULLEH CBOErO MMYLLECTBA MHAYe Kak B Cry4asix W nopsgke, npeay-
CMOTPEHHbIX 3akOHOM, 0e3 pelueHns cygay». JTa HopMa MMeeT OOMbLUOE 3HAYeHWe, TaK Kak, BO-MEePBbIX,
onpesensieT OCHOBHble NMPUHLMMbLI FOCYAAPCTBEHHON SKOHOMWUYECKON MOSIMTUKKM, BO-BTOPbIX, HA KOHCTUTYLK-
OHHOM YPOBHE 3aKpennseT CYWHOCTb M OCHOBHble HarnpaBfieHUs Halleid 3KOHOMUYECKOW MOMUTUKK, B-
TPETLUX, OPUANYECKM 3aKPENNSET PbIHOYHbIE OTHOLWEHWS B 9KOHOMMKE Pecnybnukn YsbekucTaH. 3awuta
KOHCTUTYLMOHHbIX NpaB 1 cBOBOZ YerioBeka, B TOM Yucne ero cObCTBEHHOCTH, OT NPOTMBOMPABHLIX NOCSra-
TENbCTB SABNAETCS [MaBHOW 3afavei NPaBoOXpaHUTESbHbIX OPraHoB.

Kaxapl MMeeT npaBo BrageTb M pacrnopsxaTbCs CBOUM JIMYHBIM UMYLLECTBOM, KOTOPOE MOXeT OblTh
OrPaHUYeHO B CIyyasix, YCTaHOBMEHHBIX 3aKOHOM. B MHbIX Cryyasx 310 NpaBo NuLa He MOXeT ObITb orpaHuye-
HO, a €ro JIMYHOE UMYLLIECTBO HEe MOXET BbITb M3BATO UMK NOBPEXAEHO. HesakoHHoe (MpecTynHoe) npucBoe-
HWe U NOBPEXEHWE YYXKOro MMYLLECTBA BNEYET 3a COOON OTBETCTBEHHOCTb, YCTAHOBMNEHHYO 3aKOHOM.

TaitHoe 1 nyBrnyHOe XULLEHWE YyXOro UMYLLIECTBA NPU3HAETCS kpaxen, U cTaTbs 169 YronoBHOro kogek-
ca Pecnybnuku Y3bekuctaH ycTaHaBNMBaET YroriOBHYK OTBETCTBEHHOCTb 3a 3TO 0BLLECTBEHHO OMACHOE AesHUE.

Kak npaBunbHO OTMEYEHO B UCTOYHMKAX, «TANHOE XMLLEHWe Uin rpabex vyxoro MMyLLEeCTBa SIBMSeTCs
OHUM M3 Hanbonee pacnpoCTPaHEHHbLIX NPECTYNNEHNUA B Cchepe IKOHOMUKK. A3 BCex BMAOB rpabexa Kpaxa
No cnocoby COBEPLLEHUS MOXET CUMTATbCH HAUMEHEE OMacHLIM NPECTYNIIEHUEM: MPU €€ COBEPLUEHMM He
NCNONb3YKTCS (PU3NYECKOE MW NCUXMYECKOE BO3AENCTBUE, BUHOBHBIA HE WUCMOMb3YeT CBOM MOSHOMOYMS 1
He npuberaeT K 06MaHy Npu 3aBnageHUn UMyLLECTBOM. [MPECTyNHUK HE3AKOHHO 1 TalHO, TO ECTb BTalHE OT
APYIUX MWL, NPUCBAUBAET YyX0e UMYLLECTBO NPOTUB BOMM COBCTBEHHMKA N HAYMHAET PacropsxaTbCs UM Kak
ceomm. OHaKo Kpaxa, Kak nokasblBaeT CTAaTUCTUKA, SBNSIETCS Hanbonee pacnpocTpaHEHHLIM CNOCOOOM Xu-
LLEHNS YYXOro UMYLLLECTBa, YTO NOBbILLAET €€ 06LLECTBEHHYH ONACHOCTbY.

ObLecTBEHHAs ONACHOCTb XWLLEHWA 3aKIT0YaeTCsa B TOM, YTO B pe3ynbTaTe JaHHOro BuUaa npectynne-
HWN NPUYUHAETCSH MaTepuUanbHbli yepb IMYHOMY U YacTHOMY UMYLLECTBY. [py 3TOM HECBOEBPEMEHHOE Bbl-
SIBNEHWe 1 NpUBIIeYeHNe K OTBETCTBEHHOCTU NINLL, COBEPLUMBLUMX XWULLEHWE, C OOHON CTOPOHbI, NMO3BONSET UM
HEe3aKOHHO HaxuBaTb BoraTcTBa W BECTU pacnyTHbIN 06pa3 XM3HU, He 3aHUMasCh OBLLECTBEHHO MONE3HbIM
TPYAOM, C APYron CTOPOHbI, 3T 06CTOATENLCTBA NPUBOASAT K HEOBECNEYEHNI0 OTBETCTBEHHOCTU 1 HEOTBpa-
TUMOCTW HakasaHus nuL, COBEPLUMBLLNX XWULLEHWE, HEBO3MELLEHWIO NOTEPMEBLUMM OT XWLLEHWS MaTepuanb-
Horo yulepba, NPUYMHEHHOrO NPECTYNNeHneM, (hOPMUPOBAHWI0 B CO3HAHWM NIOAEN NPEeACTaBNeHUs O HeHaf-
nexatiem UCMOMHEHUM opraHamn BHYTPEHHUX Aen CBOWUX 0053aHHOCTEN 1, B KOHEYHOM WTOre, K yTpaTe oBe-
pWS K rocyapCTBEHHON BNACTM!.

Tak, ctatbs 169! YronosHoro kogekca Pecnybnukn Y3bekuctaH ycTaHaBnMBaET YrofoBHY OTBET-
CTBEHHOCTb 3a MPECTynrieHne kpaxu, a CyGbekTOM JaHHOro NpecTynneHns MoxeT BbiTb Noboe BMeHsemoe
(msnyeckoe nuuo, pocturitee 14 ner.

CnepyeT OTMETUTb, YTO €CMIN TaHOE XWLLEHWE YYXOro MMYLLEeCTBA COBEPLUEHO JULOM, UMELLUM
0cobble NONHOMOUMSA N0 PACMOPSIKEHNIO, YNIPABEHMIO, CAAYe UM XPaHEHMIO MOXMLLEHHOTO UMYLLECTBA, TO
AaHHoe aesHue kBanuduumpyetcs no ctatbe 167 YK (XuweHne nyTéM NpucBOEHMS Unu pactpartbl). Yronos-
Hasi OTBETCTBEHHOCTb MO YacTW NePBON AAHHOW CTaTbW HACTYNaeT TOMbKO B Clyyae, ecnv obLas CToMMoCTb
MOXWLLEHHOrO PabOTHUKOM MMYLLECTBA OpraHuU3auui, yYpexaeHun U NpeanpusaTuii npesbllaeT Tpuauatu-
KpaTHbIM pa3mep 6a30BOM PacYETHON BEMUYMHLI. B NPOTUBHOM Cryyae NnLO NPUBREKAETCS K OTBETCTBEHHO-
CTW B COOTBETCTBUM CO cTaThen 61 Kogekca 06 agMUMHUCTPaTUBHON OTBETCTBEHHOCTM.

Ecru xuwweHue, pactpata, NpUCBOEHIE UNW pacTparta, 3noynotpebneHne AOMKHOCTHBIMU NONHOMOY K-
SMW UMM MOLUEHHWYECTBO B OTHOLLEHUM UMYLLECTBA MPENPUSTUI, YUPEXOEHWUA, OpraHu3auuii, B YCTaBHOM
KanuTarne KOTopbIX rocyapcTBO HE UMEET 0NN, COBEPLLEHbI X pabOTHUKOM, TO B COOTBETCTBMM CO CTaTben
61 Kogekca 06 agMMHUCTPATUBHON OTBETCTBEHHOCTW OTBETCTBEHHOCTb MOXET OblTb HACcTYMNeHa TOMbKO Mo
3asIBNEHMIO PYKOBOAMTENS 3TUX NPELNPUATUR, YYpexaeHun, opraHusaumid. MNpn 3Tom, He3aBUCUMO OT TOrO,
CKOMbKO pa3 Bbifio COBEPLUEHO MENKOe XMLLEHUE, NILO NPUBEKAeTCs TOMbKO K aAMUHUCTPATMBHON OTBET-
CTBEHHOCTW.
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Bo mMHOMMX cnyyasx kK BOPOBCTBY NpuberaioT MOMOAbIE M0AM, He MetoLLme npodheccroHanbHoro obpa-
30BaHWS W NeranbHOro UCTOMHWKA 4OX0Aa, OCTaBlUMecs 6e3 noneyeHns poautenei U BOCNUTLIBAKOWMECS B
HebnarononyyHbIx cembsx. PerynspHoe ynotpebneHne ankorons HEKOTOPbIMW NLAMKM U NpUBbLIYKA K Yno-
TpebneHnto HapKOTMKOB NOATANKMBAIOT UX K MOWUCKY NErkUX cnocobos 3apaboTka — Kpax.

CrioBapHOe onpeferneHne NoHATUIA «kpaxay W «npecTynieHne» B TONKOBOM CrioBape y30eKcKoro s3bi-
ka BbIMaauT cneaytowmm obpasom: Kpaxa — «umyLLecTBo, 4o6bITOe NyTeM Kpaxu, NPUCBOEHHOE MPEecTyn-
HbIM NyTEM» 1 NPECTYNNEHNE — «BUHA, FPEX, MPECTYNHOe AesHWe, NOBEAEHNE, HapyLLAKOLLEE YCTaHOBMNEHHbIN
rocyfapCTBEHHbIMI 3aKOHaMW NOPSAOK W TpebytoLlee OTBETCTBEHHOCTW B COOTBETCTBUM C 3TUMM 3aKOHaMK, a
TakKe NpeacTaBnstoLiee onacHoCcTb 415 obLyecTsay.

CnepyeT OTMETUTb, YTO KpaXa XapaKTepuayeTcs U3bATMEM YyXoro uMyLlectBa. OgHaKO Kpaxa MOXeT
TaKke 03Ha4aTb XULIEHME U MPUCBOEHME MMYLLECTBA, HA KOTOPOE BWHOBHLIA MMeEeT MHble ocobble npasa
(Hanpumep, BpeMeHHOE XpaHeHue). B aaHHOM cnyyae nogpas3yMeBaeTCst XMLLEHUE CbiPbst UM FOTOBOI NMpo-
AYKUMWM pabOTHUKOM MPOM3BOACTBA, WMYLLECTBA, OCTABMEHHOTO MOTEPMEBLUMM HA BPEMEHHOE XpaHEHue,
WMYLLLECTBA, B3ATOTO ANS NPUMEPKW B Mara3vHe, UMYLLECTBA, NepegaHHOro BOAUTENIO rpy30BMKa Ans 4o-
CTaBKM.

Pasboi — npoTuBonpaBHoe 1 6e3B03ME3AHOE 3aBflafeHne YyXx1M UMYLLECTBOM B CBOH MOIb3y UMM B
nonb3y APYroro nuua, npuunHsiowee yuwepd coOCTBEHHWKY MMM MHOMY BRafernbly 3TOr0 MMyLLEcTBa.
Pa360i — MHOroacnekTHoOe MoHsATKe, KOTOPOe B COOTBETCTBUM C YTOMOBHBIM KogekcoM Pecnybnuku Yabeku-
CTaH BKntoyaeT B cebs onpeaenéxHyto rpynny NpecTynneHuin NnpoTue cO6CTBEHHOCTM, @ UMEHHO: pa3boii (CT.
164 YK), BbimoraTenscTso (cT. 165 YK), rpabex (ct. 166 YK), rpabex ¢ npucBoeHmem unum pactpaton (cT. 167
YK), moweHHnyectso (cT. 168 YK), kpaxa (cT. 169 YK). CkpbITbiM cnocobom pasbos cuntaetcs pasboit, co-
BEPLUEHHbIN €3 BegoMa COBCTBEHHMKA MMYLLECTBA UM NnLa, KOTOPOMY OHO BBEPEHO UM BO BRaaeHuu Ko-
TOPOrO HaxoauTCs, B UX OTCYTCTBUE UK KOraa COBCTBEHHWUK MMM UHbIE NINLA HE 3HaNM O TOM, YTO UMYLLECTBO
noxuiiaeTcs.

Kpaxa, coBepLUEHHAs He Ha OTKPbITOM MeCTe, a B JOMe, Ha CKraje Unu B MIHOM noMeLLeHumn, obragaet
BbICOKOW 0BLLECTBEHHOM OMACHOCTBLI0. TO 060CHOBBLIBAETCA creaytowmm obpasom. Bo-nepsbix, Npu cosep-
LIEHWM KpaXW Ha OTKPLITOM MECTE KOIMYECTBO UMYLLECTBA, KOTOPOE MOXeT ObiTb orpabneHo, orpaHnyeHo, 1
NPECTYNHWUK MOXET NOnacTb TOMbKO Tyaa. pu COBEPLUEHUM Kpaxu CO B3MIOMOM A0Ma, CKnaja Uimn UHOro no-
MeLLEeHNs1 BO3MOXHOCTM MPECTYNHIUKA PacLUMpStOTCS. TO €CTb NOSBNSETCH BOSMOXHOCTb 3aBNafeTb LEHHO-
CTAMU, AparoLeHHOCTAMM U COepexXeHNsIMU, XPaHSALLMMICS B JOME.

Bo-BTOpbIX, €Crv Kpaxa NpOUCXOAMUT Ha OTKPLITOM MeCTe, Y MPeCTynHUKa MeHbLUe BO3MOXHOCTEN, a Y
XepTBbl BOnbLUe BO3MOXHOCTEN CKPbITHCA OT HanafeHus. To eCTb XepTBa MOXET OkasaTb COMpOTUBIEHME,
cbexaTb, paccunTbIBaTh HAa MOMOLLb APYruX, 4TOBbI COXPaHUTL UMYLLECTBO, 0BPATUTLCS 3a 3aLLMTON K OKpYXa-
HOLLMM W 0BPaTUTLCS B MONMLMIO ANS HEMEANEHHOTO pearnpoBaHmns Ha npecTynneHure. Korga e Bop NpoHUKaeT
B IOM, CKNag unu Apyroe nomeLLeHre, NpoucxoauT obpaTHoe: XepTBa NULLAETCS BCEX BO3MOXHOCTEN U OKa3bl-
BaeTcs HecnomoLLHol. boree Toro, B 3TOM Crlyyae 13 Kpaxu MOXET «BbIpacTu» W NpecTynreHue rpabexa.

[MoBTOpHas kpaxa onpefensieTcs kak CoBepLUEHMe NLOM ABYX unu Gonee npecTynieHni, CBS3aHHbIX
C Kpaxel, 6e3 ocyxaeHns HW 3a 0AHO M3 HKX. Ecriv nepBas kpaxa Obina 3aBepLueHa B NPOLeCce COBEPLLEHUS
NPeCTynnexHns, npepeaHa B nepuog NOArOTOBKW WK MOKYLLEHUS Ha NpecTynneHne, nubo coBepLueHa C y4ya-
CTMEM, Kpaxa CUNTaeTCs COBEPLUEHHON MOBTOPHO.

Kpome TOro, kpaxa coBepLuaeTcs nyTeM HECaHKLMOHMPOBAHHOTO JOCTYNa K KOMMbIOTEPHON cucteme. B
9TOM Cfly4ae NPecTynHUK TalHO NPOHMKAET B KOMMBIOTEPHYKD CUCTEMY U NepefaeT HaxoL4sALeecs B Helt UMy-
LecTtBo cebe unu apyriM nuuam. 3Tu NPecTynneHus Takke MOryT COBEpLLIaTLCS Yepes ceT VHTepHeT. 3Tu
AENCTBUS CYMTAIOTCA Kpaxei rMmaBHbIM 06pa3om NOTOMY, YTO COBEPLUAKITCA TalHO.

lMoaBoAs UTOT, MOXHO CkasaTb, YTO Kpaxa — 3TO MOCAratenbCTBO Ha Yyxoe umyLlectso. Ecnv nuuo
COBEpLUaeT NPecTynneHne NpoT1B CBOErO MMYLLECTBA, 3TO He cuuTaeTcs rpabexom. CyLlecTBYOT Takke cny-
Yau, Korga UMYLLECTBO W €ro COOCTBEHHWK HE SBASIOTCA OOHWUM U TEM Xe NULIOM (Hanpumep, 4OroBop MnoTe-
Kn 1 T. A.). He3akoHHOE 13bsTME MMYyLLECTBA COOCTBEHHWUKOM Yy COBCTBEHHMKA HE MOXET cumTaTbes rpabe-
XOM, NOCKOJbKY 9TO HEe HaHOCUT yLiepba UMyLLECTBEHHbIM OTHOLLEHMAM. Takoe LesHUE MOXHO OxapakTepu-
30BaTb Kak camoynpaBCTBO. B pesynbTate Kpaxu YMEHbLLAKTCA pasMep 1 KOTMYECTBO MMYLLECTBA, HaXoas-
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LLIerocsl B pacnopshkeHUM cOBCTBEHHMKA, W OH NULIAETCS MpaBa Mofb30BaHUS U PACMOPSKEHUS U3bSTHIMMU
BMHOBHbIM NpeaMeTamut 1 BeLLamu.

Mpw pelueHnn Bonpoca 06 OTBETCTBEHHOCTYW MWL, COBEPLUMBLUMX Kpaxy, LienecoobpasHo B xoae Ao0-
3HaHUs, CNeacTBIUS U CyaeBHO NPaKTUKW YCTaHOBUTL NMYHOCTb NPECTYMHUKA, afieKBAaTHO OLIEHWTbL BCE CMSIT-
yaloLLme 1 oTsryaroLLme 06CTOSTENBCTBA NPECTYNNEHMs, @ 3aTeM HasHauNTb CrpaBeIMBOe HakasaHue. Beab
OT CNpaBeaNMBOCTM Ha3HAYEHHOTO Haka3aHWsi BO MHOTOM 3aBUCUT 1 NPeAO0TBpaLLeHe NPecTynneH i,
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HEKOTOPBIE AGNEKTbI YCTPAHEHWA OLLWBOK,
JI0NYILEHHBIX ObLLECTBEHHbIM
SALIMTHWKOM B Y 0J10BHOM NPOLLECCE

KYAHBAEBA ENIEHA UTOPEBHA

acnupaHTt

WHcTuTyTa npasa ®rBOY BO «YensbuHckuit rocyaapCTBEHHbIN YHUBEPCUTETY
nexcuorep MB[ P®

r. YensbuHck

AnHoTauums: BbicokokayecTBeHHas paboTa 3allMTHIKa Ha CTaguy NpeaBapuUTenbHOM paccrefoBaHns UMeeT
KPUTMYECKOE 3HaYeHWe Ans 3aliuTbl NpaB NO4O3peBaemMoro unu 06BrHsemoro. Ho, noMumMo keanuduumpo-
BaHHbIX 3aLMTHUKOB — afBOKATOB BbIAENAKT €LLe TaKMX 3aLUTHUKOB KaK OBLLECTBEHHBIA 3aLUUTHUK B yro-
NOBHOM npoLecce.

KntoyeBble cnoBa: 06LLEeCTBEHHbIN 3ALUMTHUK, CIEACTBME, OLUMOKM, YrOmNOBHbI NpoLece.

SOME ASPECTS OF ELIMINATING ERRORS MADE BY THE PUBLIC DEFENDER IN THE CRIMINAL
PROCESS

Kuyanbaeva Elena Igorevna

Abstract: the high -quality work of the defender at the preliminary investigation stage is of critical importance
for protecting the rights of the suspect or the accused. But, in addition to qualified defenders - lawyers, there
are also such defenders as a public defender in the criminal process.

Keywords: public defender, investigation, error, criminal process.

B cooTtBeTCTBMM C YronoBHO-NpoLeccyanbHbIM 3akoHo4aTensCTBOM Poccuinckon ®eaepauni, 3awmt-
HWKOM B YrOfIOBHOM NPOLIECCE SIBMSETCA TONbKO aABOKAT, Y4aCTBYIOLMIA NO COrMALLEHMIO U MO Ha3HaYeHWIo
crefosatens unu cyaa.

Ho, No MMMO KBanMULMPOBAHHBIX 3aLLMTHUKOB — aBOKATOB BbIAENANT eLle TaKuX 3aLMTHUKOB Kak
06LLEeCTBEHHbIN 3aLLUMTHUK B YrONIOBHOM npouecce. Tak, 0BLLeCTBEHHbIM 3aLLMTHUKOM B YrOMOBHOM NpoLecce,
Kak NpaBuIio BbICTYNAET OPUCT, KOTOPbIN NPEAOCTaBNSAET OPUANYECKYIO NOMOLLL NOA03PEBAEMbBIM U 06B K-
HAAEMbIM, HE UMEIOLLM BO3MOXHOCTb OMNaTUTb YCNYIM YaCTHOTO afgBokKara.

BbicokokayecTBeHHas paboTa 3alWTHWKA Ha CTaguu NpeaBapUTENbHOMO paccrnefoBaHWs AeCTBU-
TENbHO MMEET KPUTMYECKOE 3HAYEHME ANSt 3aLLMTbI NPpaB NoL03PEBAEMOrO MK 0BBUHSIEMOTO.

[MOHATMEM «OOLLECTBEHHBIN 3aLUMTHUKY B YrOMIOBHOM MPOLECCE MCCNeaoBanoch PsSAOM YYEHbIX W
NpakTWK B 06nacTu yrofoBHOro Npaea v NPoLEecCyanbHOro 3akoHO4aTENbCTB.

B oTeuyecTBeHHON HOPUAMYECKON Hayke npobremam 3awuTbl NpaB NOA03PEBAEMbIX U OOBUHSEMbIX B
YrONoBHOM MpoLecce yaensnu BHUMaHue Takue uccrneposateru, kak: ALl boikos, J1.I'. BoesoguH, M.M.
Bbigpos, B.H. Ipuropees, B.C. WaapwuH n gpyrue.

Tak, Hanpumep, M., Akumos nposen nccnegoBaHne 3PEKTUBHOCTH y4acTus 06LLECTBEHHOCTM B Ka-
yecTBE 0OBMHUTENEN U 3ALLMTHUKOB B YrONIOBHOM CyAOMNPOM3BOACTBE.
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M.C. CTporoBuy roBopun 0 BOSMOXHOCTY BbIHECEHMS MOA BO34EACTBAEM HENPABUIbHO MH(OPMUPO-
BaHHOW 06LLECTBEHHOCTM He COOTBETCTBYHOLLErO 0BCTOATENBCTBAM Aena npurosopa. Npu 3ToM oTMevarn, 4to
LUMpOKas rMacHOCTb cTana bbl BEPHbIM CPEACTBOM paccenBaHns HENPaBMibHbIX NPeACTaBNEHN.

B.M. boxbeBa, 3.H.JleBakosa, O.H.Hekpacos u 3.B. MakapoBa B cBowx paboTax BblCKa3blBasy MHEHNS
0 TOM, YTO 3aKoHoZaTeso Heobxoanmo BbIo 0TKasaTbCs OT AeneHus npeacTaBuTeneit 0bLLeCTBEHHOCTH Ha
0BBUHUTENEN U 3ALLUTHNKOB.

QTN W ApYrue y4YeHHble BHECIM 3HAYUTENbHbIA BKNag B TEOPETMYECKOe OCMbICTeHMe ponn obLe-
CTBEHHOrO 3alUMTHWKA, €ro (OyHKUMA W NPaBOBOrO CTaTyca B YrofloBHOM npouecce. Mx paboTbl nomorat
MnyyLle NOHSATb BAXHOCTb 3TOM churypbl Ans obecneveHns cnpaBefIMBOCTY W 3alUTbl NpaB YenoBeka B yro-
IOBHOM CYZ0NPOWU3BOACTBE.

Camo noHsTHe «OOLLECTBEHHbIN 3aLLMTHUK» B YrOIOBHOM MPOLIECCEe 3aKPENeHO B 3aKOHOAATENbCTBE
PasnnyHbIX CTPaH, OAHaKko B POCCM OHO HaXOAMT CBOE OTPaXEHME B HECKOMbKIMX HOPMATMBHBIX akTax.

Tak, B yactHocTu, B cT.49 YK P® ynomuHaeT o0 npaBe 06BMHAEMOrO Ha 3alyuTy U yKasbIBaeT, YTo 3a-
LMTHUKOM MOXET BbITb HE TONMbKO afBOKAT, HO W MHOE N0, BKIOYas OOLLECTBEHHOTO 3aLLMTHMKA.

®egepanbHbin 3akoH «O BecnnaTHoi ropuguyeckon nomolm B Poceuinickon ®epepaumm» Ne 324-03 ot
21.11.2011 perynupyeT npegocTasneHne 6ecnnaTHoN PUOAMYECKON NOMOLLM, BKIOYAs yCryri obLecTBeH-
HbIX 3aLMTHWUKOB, ANS rPaXaaH, HyOAoLWMXCA B 3aLiUTe CBOMX NPaB U 3aKOHHbIX MHTEPECOB.

B HeKoTOpbIX pernoHax MoryT CyLleCTBOBaTb CBOM 3aKOHbI UK MOCTAHOBNEHUS, KacatoLymecs cratyca
06LLEeCTBEHHOIO 3aLLMTHIKA 1 NOPSAKA €ro y4acTus B YronoBHOM MpoLiecce.

OBuleCTBEHHbIE 3aliMTHMKA B YrOMIOBHOM CYAOMPOM3BOACTBE UrpaloT BaXHYK Pofb B obecneveHnn
npaB rpaxgaH, 0COBEHHO TeX, KTO HE MOXET NO3BONNUTL cebe Yy NpodeCccMoHanbLHOro agsokara.

[MpaBoBOE perynnpoBaHWe OTBETCTBEHHOCTW OBLLECTBEHHOIO 3aLUMTHUKA 3@ HEKAYECTBEHHYIO OPUA K-
YeCKyH0 NOMOLLb SBMNSETCS BAXXHON YaCTbiO CUCTEMbI YTOSIOBHOTO NPaBOCYANS W 3aLUMTbI NPaB rpaxaaH.

Bonpoc owwubok, gonyckaemblx 06LLEeCTBEHHbIMI 3aLLMTHUKaMI B YTONIOBHOM MpoLiecce, U3y4aeTcs B
paMKax pasnnyHbIX AUCLMNINH, BKITIOYAs YrOIOBHOE NPaBo, KPUMUHOMOMAKD U NPABO3ALLMTHYHO NPaKTHKY.

CraTtuctuka gonyLeHHbIX OWNOOK 0BLLYECTBEHHBIMU 3aLUUTHUKAMI B YrONOBHOM NPOLIECCEe MOXET Ba-
pbPOBATLCS B 3aBUCUMOCTH OT CTPaHbl, PETMOHA W KOHKPETHbIX ycroBui. OgHako obLune TeHAEeHLMM 1 npo-
Brembl, cBsiI3aHHbIE C pPabOTON 0BOLLECTBEHHBIX 3aLUTHUKOB, Oblv NPeaMETOM UCCIEA0BaHUIA 1 0BCYXaeHNs
B OPMANYECKON NPaAKTUKE.

BblOensioT HECKOMbKO TaKMX KIlOYEBbIX MOMEHTOB, Kak:

1) HepocTaTka pecypcoB, TO €CTb BO MHOTMX CTpaHax ObLLECTBEHHbIE 3aliMTHMKA paboTatoT B ycno-
BMSIX OrPaHNYEHHOr0 (OMHAHCUPOBAHWS U BbICOKUX HArpy3oK, YTO MOXET MPUBECTU K HEJOCTATOYHOMY BHUMa-
HUIO K JeflaM U, Kak CneacTBue, NPUBOANT K oLumnbkam;

2) CraTtuctika owmbok, cornacHo KOTOPbIX HEKOTOPbIE WCCNEAOBAHWS MOKA3biBAKOT, YTO OLUMOKM B
3awmre moryT npoucxogutb B 10-20% yronoBHbIX Aen, 04HaKo Uudpbl MOTYT CUMbHO BapbipoBaTbes. Kak
NpaBusIo, 3TO CBA3AHO C HELOCTATOMHbIM UCCrefOBaHWeM [ena, OTCYTCTBUEM HEOBXOAUMBIX SKCMEepTU3 Unn
Heah(PeKTUBHOM CTpaTerven 3awuTbl;

3) TunuyHble oWwKBKNW, K KOTOPLIM MOXHO OTHECTU HELOCTATOYHYO MOArOTOBKY K cyaebHbIM 3acefa-
HWAM, YnyLleHne BaxHbIX A0Ka3aTeNbCTB, HEA(EKTUBHBIX JONPOC CBUMAETENEN UK HEOCTaTOuHOE B3au-
MOZENCTBUE C KIIMEHTAMU;

4) ObxanoBaHue peLLeHuis, COrnacHo AaHHbIM HEKOTOPbIX OPUCTOB W MPaBO3ALLMTHUKOB OpraHu3a-
LW, 3HauMTENbHAsA YacTb fefl, B KOTOpbIX Bbinn AonyLleHbl ownbkn 06LLeCcTBEHHbIMI 3alUTHUKaMK, 3aKaH-
4MBaETCA ycneLHbIM 0BXanoBaHeM peLleHuin cyaa, YTo NOAYEPKUBAET BAKHOCTb KAYECTBEHHON 3aLLMTLI;

5) Ponb 0ByyeHns u noBbleHUs KBanUuKaLuum 06LLEeCTBEHHbBIX 3aLMTHUKOB MOTYT CYLLECTBEHHO
CHU3UTb KONMYECTBO AONYLUEHHbIX OLIMBOK 1 NOBBLICUTH KAYECTBO 3aLUMThI.

Kpome TOro, B HEKOTOPbIX CRyyasx CUCTEMHbIE NPOBEMbI, Takue KaK, NeperpyXxeHHOCTb CyA0B, HEeAO-
CTaTK1 BpEMEHW Ha NOATOTOBKY, MOryT cnoco6CTBOBaTH OLUMOKAM 3aLLUTHUKOB.

YcTpaHeHns olwmboK, AonyLieHHbIX 06LLECTBEHHbIM 3aLLUTHUKOM B YrONOBHOM npoLecce, Tpebyet cu-
CTEMHOTO NOAX0Aa U BKIOYAET HECKOMBKO BaXHbIX MOMEHTOB:
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1) AHanu3 owwbok. MpoBeaeHre AeTanbHOro aHannsa Bcex LOnyLeHHbIX OWKBOoK, K KOTOPbIM MOLHO
OTHECTU: U3yYeHWe MaTepuasnoB 4OCNEACTBEHHON NPOBEPKM, MaTepUasioB YrofloBHOIO Aena, MHbIX MaTepua-
110B, UMEKOLLMe 3HAYEHUS 119 UCXOLa TOTO WU UHOTO fena; OLEHKY AeNCTBUN 3alUMTHUKA U BbISBIIEHWUE KOH-
KPETHbIX MOMEHTOB, KOTOPbIe MO NOBIUSATL Ha 3aLLUTY.

2)  O6LLeCTBEHHOM 3aLLUMTHUKY HeobXxoauMo perynsapHo paboTaTb Haj NOBbILLEHWEM CBOEM KBannUdu-
KaLun: NPOXOANTb KypChbl MOBbLILEHNS KBANMMUKaLmMK; y4acTBOBaTb B PasfMYHbIX CEMMHApaX W TPEHUHrax,
4TOBbl YNyYWMUTb CBOW HAaBbIKW W 3HAHWE 3aKOHOL4ATENbCTBA, CMEAUTb 3a W3MEHEHUSMU M OCHOBHbLIMM
HanpaBneHnsMM.

3) Cucrematnyeckas pabota C KIMEHTOM, @ UMEHHO YCTAHOBIEHWE OTKPLITOrO W LOBEPUTESNTbHOIO
0BLLEHMs C KIMEHTOM NOMOXeT u3bexaTb HeonoHUMaHWe 1 obecneunt Gonee NONHOE NOHUMaHWE WHTepe-
COB N0A03peBaeMoro (06BMHSEMOrO);

4) TlpoBedeHue AOMOMHUTENbHBIX UCCNEA0BaHUA, a8 UMEHHO, ecrnin Bbinn ynyLieHbl JoKa3aTensCcTea
WK 3KCNEPTM3bI, OBLLECTBEHHBIN 3ALUMTHUK QOMKEH UHULMMPOBATL MX COOP M NpedocTaBneHue B CyA, UTO
MOXeT BKIH0YaTb NPUBREYEHNE JONONMHUTENBbHBIX SKCNEPTOB UMK CBUAETENEN;

5) Wcnonb3oBaHue npoueccyasnbHbIX BO3MOXHOCTEN, NOCKONbKY 3aUTHUK JOIDKEH OblTb BHUMATE-
INEH K npoueccyarbHbIM Cpokam M BO3MOXHOCTSM oBxanoBaHus. ECrin owmbku Bbinn fonyLyeHbl Ha paHHUX
cTagusx, HeobXxoaNMO PacCMOTPETb BOSMOXHOCTb NOZauM anennsauum unm KaccaLlnoHHOM xanobbi;

6) [loKyMeHTUpOBaHWe AENCTBUIA: BBEAEHWE TLiATENbHON AOKYMEHTALMM BCEX AENCTBUIA U PELLEHMA,
CBS3aHHbIX C AeSIOM, YTO MOMOXET M3bexaTtb NOBTOPEHMs ownbok B byayLiem;

7) TMocne 3aBepLueHns aena obLLECTBEHHOMY 3alUMTHUKY CreayeT NpoBEeCT CaMOaHanm3 CBoen pa-
6oTblI, BbISIBUTL Criabble MecTa 1 HapaboTaTb nnaHbl N0 WX ycTpaHeHuto B ByayuieM. Kpome Toro, BaXHO yyu-
TbiBaTb 3MOLIMOHANBHOE COCTOSHWE KaK 3aliUTHUKA, TaK U KNWEHTa, NOCKOMbKY NCUXONoryeckas noaaepxka
MOXET NOMOYb CMPaBUTLCS CO CTPECCOM W NOBbLICUTL AP DEKTUBHON PabOoTI.

Bce BblLenepeyncneHHoe noMoryT He TOMbKO YCTPaHUTL yke LOoNyLUeHHbIe OWnbKX, HO 1 NpeaoTBpa-
TUTb UX BO3HWUKHOBEHME B Oyayliem, obecneumBas 6onee Ka4eCTBEHHYH 3aluTy npaB Nogo3peBaembix (06-
BMHSIEMbIX).

ObLeCTBEHHbIE 3ALUMTHUKM B YrONMOBHOM CyOOMPOW3BOACTBE MIPAlOT BaxXHY ponb B 0becneyeHum
npas rpaxgaH, 0COBEHHO TeX, KTO He MOXET N03BONUTL cebe ycnyru NpoeccoHanbHOMo afBokaTa.
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AHHOTaLMA: B CTaTbe PaccMaTPUBAETCS MOHATME MEP MPOLECCYanbHOMO NPUHYXAEHUS, a Takke aHannau-
PYIOTCS AOKTPUHAMbHBIE NOAXOAb! K WX KNaccudukaLym, onpefensieTcsl HasHayeHne AaHHOrO WMHCTUTYTa B
Lienom.

KnioueBble crioBa: Mepbl NPOLECCYanbHOTO NPUHYXAEHWS, 3aaepxaHue, Mepbl NpeceyeHIs, NpoLeccyarb-
Hble Mepbl, YromNoBHbIN NPOLECC.

CONCEPTS AND TYPES OF PROCEDURAL ENFORCEMENT MEASURES
Eibauer Alexander Sergeevich
Scientific adviser: Baibarin Andrey Andreevich

Abstract: The article examines the concept of procedural coercion measures, as well as analyzes doctrinal
approaches to their classification, and defines the purpose of this institution as a whole.

Key words: measures of procedural coercion, detention, preventive measures, procedural measures, criminal
proceedings.

Mepbl NpoLeccyanbHOro MPUHYKOEHUS UrPAKOT KIKOYEBYO POSb B NOAAEPKaHUM 3aKOHHOCTH, Nopsiake u
AMCUMNIMHE B Xoae aocyaebHoro u cyaebHoro npom3soacTBa, CnocobCTBYs CBOEBPEMEHHOMY U OGBEKTUBHOMY
paccmMoTpeHuto gen. B To xe Bpems, npuMeHeHne Takux Mep TpebyeT cTpororo cobntogeHns npas 1 csobog
Y4aCTHWKOB MPOLECCa, YTO AeNaeT U3yyeHne uUx NOHSTUN, BULOB OCOBEHHO BaxHbIM 115 NpeaynpexaeHus 3no-
ynoTtpebneHnin n obecneyeHns b6anaHca mexay MHTepecammn obliecta 1 npaesamu rpaxgaH. CoBpeMeHHble
W3MEHEHUS B 3aKOHOLATENbCTBE W MPaKTKKa NpaBOMpUMEHEHUS TPebyoT NOCTOSHHOTO aHanu3a 1 cucteMartu-
3aUMn LaHHOTO MHCTUTYTA, YTO NOATBEPXAAET aKTyarlbHOCTb UCCMEA0BaHMS.

B coBpemeHHOM YronoBHo-npoLeccyansHom kogekce Poccuiickon ®enepaumm (aanee - YIK PO) tep-
MWH «Mepbl MPOLIECCYanbHOTO NPUHYXAEHUS» NPSAMO He 3aKPensieH, YTo NopoxaaeT HeobxoaMMOCTb €ro LOokK-
TPUHANBHOTO TOMKOBAHWS.

Tak, K npumepy, ¢ Touku 3peHns B.B. Bangplwesa, nog Mepamu yrofioBHO-MPOLECCYanbHOTO NPUHYX-
[EHUs creayeT NoHUMaThb «cnocobbl 1 CpeacTBa NPUHYAUTENBHOMO BO3AENCTBUS HA NIMYHOCTL W NOBEAEHNE
YYaCTHUKOB YrONMOBHOMO CyAONPOM3BOACTBA B XOA4€e NpeaBapuUTenbHOro paccnefoBanus u cyaebHoro pasdu-
paTenbCTBa YrofoBHOMo Aenax[2, ¢.50].

Mo mHeHuto P.B. Apuesa n A.B. CuTHKKa, «Mepbl NpoLecCyanbHOro NPUHYXOEHUS — 3TO 3aKpenneH-
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Hble B YK PO cnocobbl 1 MexaHW3Mbl (iU314ECKOro, NCUXOMOTMYECKOro U UMYLLECTBEHHOTO BO3A4ENCTBUS Ha
Y4aCTHUKOB NpoLiecca C LieNblo Mpeceyerns 1 npeaynpexaeHns npecTynHon AesTenbHOCTH, a Takke obecne-
YeHns yrofioBHoro cyponpoussoactaar [10, c.43).

lMpeactasnexHble B YK PO Mepbl NpUHyXaeHns noapasaenstoTes Ha Tpuy rpynnb:

- 3apepxaHue nogo3peBaemoro;

- Mepbl NpeceyeHns;

-~ WHble Mepbl.

Momumo knaccudukaumm, 3akpeneneHHon B YIK PO, B cneuuarnbHoi nutepatype MOXHO BCTPETUTD
pasnnyHble Noaxodbl K 0603HaYEHNIO ee KpUTEepUEB B AaHHOM Borpoce. bonee Toro, neranbHas knaccugu-
KaLus BbI3blBaeT ONpefesieHHy0 KpUTUKY B JOKTpUHE. B yacTHocTm, kak oTMevatoT H.®. Konocos, A.lO. Ca-
(hoHoB 1 K.C. KannyHoBa «KpuUTUYECKOE BOCTIPUATUE TakuX KaTEropui, kak 3afepxaHue U «MHble Mepbl»,
(hopmupyeT y obLiecTBa NpeAcTaBfieHne 0 BTOPOCTENEHHOCTU 3TUX UHCTPYMEHTOB, YTO HEraTUBHO CKa3blBa-
€TCS Ha NpaBoNPUMEHEHNUNY. [5, €.325].

Tak, no MHeHuto M.C. CTporoBuya paccmaTtpuBaemble Mepbl crieyeT anddepeHymnposaTb B 3aBUCH-
MOCTMW OT Lernen NPUMEHEHNS AAHHOTO MHCTUTYTA, B 3aBUCUMOCTU OT CybbekTa, OT POpMbl MPUHUMAEMOrO
peweHus [6, ¢.98]. Takon nogxopd K Knaccudpukauum, BHE COMHEHMI, NO3BOMNSET YuUTbIBATL pasHoobpasme
NPaBOBbLIX W (HAKTUHECKNX 0OCTOATENBCTB.

0. B. JloryHos, 3. K. Kytyes, A. B. TpaBHWKOB B kayecTBe Kputepusiknaccugpukaumm nonaratot 6patb
XapakTep orpaHuyeHus (nuwexue ceobogbl U orpaHuyeHne nepeaswkeHns). [7, ¢.32]. Mpegnaraemblii kpuTe-
pWiA OCHOBAH Ha OYEBWMOHOM NPU3HAKE — CTENEHU OrpaHuyeHnst cBoboabl. BMecTe ¢ TeM, OH He yuuTbiBaeT
ApYrue BaxHble acnekTbl Mep NpoLeccyanbHOro NPUHYXAEHUS, Takue, K NpUMepy, Kak Liefb NPUMEHEHNS, UX
CyObeKTOB, YTO MOXET NPUBOANTDL K HEMOSTHOMY NOHUMAHWIO U3Y4aEMOrO UHCTUTYTA.

M. A. YenbLoB paccmaTtpuBaeT BCe BUAbl Mep YrorioBHO-MPOLIECCYanbHOTO MPUHYXAEHUA UCXoas W3
HanpaBneHHOCTH NpuHYxaeHus [9, ¢. 334]. OgHako, AaHHbIA KPUTEPUA TaK Ke HE SBMNSETCA YHUBEPCANbHBIM.
K npumepy, HeKkoTopble Mepbl UMEKT CMELLAHHbIN XapakTep BO3AENCTBUS — Hanpumep, LOMaLLHWUA apecTt
OAHOBPEMEHHO OKa3bIBAET W MCUXOIOTMYECKOE, U (PU3NYECKOe BO3OENCTBUE, YTO 3aTPYAHAET OOHO3HAYHOe
€ro OTHECEHME K OHOW 13 NpesiaraeMbIX aBTOPOM KaTEropuin.

Cnegyet cornacutbes ¢ H.B. ByLuHOM, 4To «aHanu3 CyLLeCTBYIOLLEA CUCTEMbI MEP NPECEYEHNS Creay-
€T NPOBOAUTbL C MCMOSb30BAHNEM KpUTEPUEB 3PCEKTUBHOCTI M PA3yMHOCTU: NPWU 3TOM NePBbIN OLEHOYHbIN
NpU3HaK sBNseTcs abComMoTHO NPUMEHUMBIM K YKa3aHHOW CuCTeMe, TOrAa Kak BTOPOi BbICTYMaeT HEKUM Mno-
KazaTenem BO3MOXHOW ee MHBEPCUOHHOCTWY. [1, €.87].

CnepyeT cornacuTbCs, YTO BHE 3aBUCUMMOCTW OT TOW UM MHOW Knaccudukaumm ocobeHHOCTH BCe Mep
nNpoLecCyanbHOro NPUHYXOEHNS CBA3aHbI C XapakTepoM, CTENEHbI0 OrpaHUYeHns npae U cBobof, CyOLEKTOM,
MPUMEHSIOLLUM MepY, LiensaMu 1 YCIIOBUAMW UX MPUMEHEHUS.

3HaveHre Mep npoLeccyanbHOro NPUHYXOeHUS 6e3yCrioBHO W BKNKOYaeT B cebs, K NpuMepy, 3afadm no
obecrneyeHunio 3aKOHHOCTI, NPEAOTBPALLEHNI0 BOCMPENATCTBOBAHUS NPOW3BOACTBY NO Aeny, 3awuTy npas
YYaCTHUKOB YrofIOBHOMO npolecca. B yacTtHocTy, kak ykasbiBaeT A.A. Tennes, 3HayeHWe paccMaTMpBaeMoro
WHCTUTYTa TaKxKe 3akoyaeTcs B TOM, YTOObl «pearnn3oBbiBaTb HOPMbI MPaBa He TOMbKO B YacTU BOCMMUTa-
TENbHOrO Xapaktepa, HO U B nopsiake obecneyeHns Haanexallero NnoBeAeH!s y4aCTHUKOB npoLeccay. [8, C.
239).

Kak cnpasegnunso otmevaeT B.W. MBaHOB, «peanusauns Lenu yronioBHOrO npaea OCYLLEeCTBASETCS
WMEHHO MyTEM PELLEHMUS B YrONOBHO-NPOLIECCYanbHOM NOpsake 3a4ay no NPUMEHEHUI0 PasfnyHbIX crnocoboB
3awWunTbl Ny6NMYHOrO MHTEpeca OT NPECTYNHbIX nocaratenscTey. [4, ¢. 59]. CneayeT cornacutbes, YTo yro-
NIOBHOE NMpaBO JOCTUraeT CBOWX Lenen, B T.4. Yepes3 yronoBHO-MPOLECCyaribHble MeXaHW3Mbl, KOTOpble pe-
LLIAKT KOHKPETHbIE 3a4a4u NO 3aLuTe 0BLLECTBEHHBIX OTHOLLEHWUI OT NPECTYNHbIX AESHUA.

[locTaTtouHO MHTEPECHO (hopMynMpYeET Lenb paccmatupsaemoro uHetutyta E.B. Bonornna — «npegy-
NpexaeHne NonbITOK NOA03PEBAEMOr0 U OBBUHAEMOTO CKPbITLCSA OT LO3HAHMS, NPeaBapUTENbHOrO cnea-
CTBMSA, Cyaa unm ot mep obecneyenns byayuiero npurosopan. [3, . 38]. Takum 0Bpa3om, Mepbl MPUHYXAEHNS
rapaHTWpytoT, YTo nuuo BygeT npuCyTCTBOBATL Ha BCEX CTaaMsX YrONOBHOMO npouecca, a Takke cnocob-
CTBYIOT COXPaHEeHWI0 Joka3aTerbCTB.
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[MoaBoas UTOr BblleCckasaHHOMY, CrefyeT caenaTb BblBOA, YTO Mepbl NPOLECCYanbHOro NPUHYXAEeHNS
CnyXaT WHCTPYMEHTOM obecneyeHns acheKTMBHOMO, CNPaBELIMBOrO W 3aKOHHOMO YrOMOBHOMO CyA0NpOu3-
BOACTBA, MUHUMU3NPYS PUCKM YKIOHEHUS OT OTBETCTBEHHOCTM U HAapYLLUEHWIA NPOLECCYanbHOro nopsaka.

[encTByIOWMI YronoBHO-NPOLIECCYasbHbIA 3aKOH COAEPXUT B cebe Knaccudukaumio mMep B pamkax
paccMaTUpBaeMoro MHCTUTyTa. HeCcMoTps Ha TO, YTO AaHHas Krnaccudukaums [OCTaTOMHO YacTo nogsepra-
€TCS KPUTUKME CO CTOPOHbI CMELMAnMCTOB, Ha Hall B3rnsf, OHa SBMSETCA JOCTAaTOMHO YHUBEPCAMNLHOW, Mo-
CKOMbKY MpegnosnaraeT BO3MOXHOCTb MMBKOro MCMNONb30BaHUS MOSOXEHW 3aKoHO4aTeNbCTBA B Liensx obec-
neYeHnst 3aKOHHOCTH, CNPaBEASIMBOCTU U MHBIX MPUHLMMNOB.
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AHHOTauus. B cTaTbe aHanM3WpyloTC MPUYMHBI KPU3MCA YHUBEPCANbHOCTH MEXOYHapOAHOTO YrofoBHOMO
NPaBOCYANS B YCrOBUSIX TpaHC(opMaLmuu rnoGanbHoro npasonopsiaka i ocnabneHus aosepus kK MexayHa-
poaHoMy yronoBHoMy cyay. Ocoboe BHUMaHWe yaensieTcs pony rmbpuaHbix cyAebHbIX OpraHoB Kak anbTep-
HATMBHOW MOAENM MPUBMNEYEHNS! K OTBETCTBEHHOCTW 33 MeXAYHapOoaHbIe NpecTynneHus. PaccmaTtpuaioTes
NPEUMYLLIECTBA 1 HeJoCTaTKN MOPUAHbIX TPUOYHAMOB, @ Takke NEpCneKkTUBbI UX Pa3BUTUS B COBPEMEHHBIX
YCrOBUSIX.

KnioueBble cnoBa: MexayHapodHoe YrorloBHOe npasocyaue, rmbpuaHble cyabl, MexmyHapoaHbli yronos-
HbII CYA, YHUBEPCANbHOCTb, NPaBOBO NMopan13M, MeXayHapoaHoe Npaso.

THE CRISIS OF UNIVERSALITY OF INTERNATIONAL CRIMINAL JUSTICE AND THE ROLE OF HYBRID
COURTS

Khan Tatyana Olegovna

Abstract. The article examines the causes of the crisis of universality in international criminal justice amid the
transformation of the global order and declining trust in the International Criminal Court. Particular attention is
paid to the role of hybrid courts as an alternative model for prosecuting international crimes. The article high-
lights the advantages and disadvantages of hybrid tribunals and discusses prospects for their development in
modern conditions.

Keywords: international criminal justice, hybrid courts, International Criminal Court, universality, legal plural-
ism, international law.

B coBpemeHHbIX YCNOBMSX MEXOyHapO4HOe MpaBO NepexuBaeT nepexoq OT OGHOMOMSPHON K MHOrO-
nonspHon mogenu. MuHuCTp nHocTpaHHeix aen Poccuiickon ®enepaummn C.B. NlaBpos ykasbiean, uto Coeau-
HEHHble LLTaTbl AMEPUKN 1 NX COIO3HWKM HA MPOTSHKEHUM NOCNEBOEHHOIO Nepuoga CMCTEMAaTUYECKN UrHOp -
poBanu OAuH U3 ocHoBornonarawwmx npuHuunoB Yctasa OOH — npuHUMN CyBEpPeHHOr0 paBeHCTBA rocy-
papcts [1].

B atoin cesa3u npodeccop A.A. KanyctuH nogyepkmBaeT He0OX04MMOCTb NEPEOCMBICIIEHUS M aganTa-
LM MeXOYHaPOAHOro NpaBonopsaKa ¢ y4eToM TpaHcopmauun rnobanbHON NONUTUYECKON apXUTEKTYpbl —
npexae BCero, BO3pacTaHus Pofn HOBbIX LIEHTPOB CUMbl 1 YCUMBAIOLLErOCS NPaBOBOro nntopanusMa [2, c.
6]. OH yka3bIBaET, YTO B YCMOBMSX NEpPexoda 0T OAHOMOMAPHON MOAENN K MHOTOMOMSIPHOMY MUPOYCTPONCTBY
KPUTUYECKM BaXHO COXPaHUTb YHUBEPCAsbHble MPUHLMMBI MEXOYHAPOAHOro npasa, O4HOBPEMEHHO obecne-
4MBas pearnbHOe paBHOMPaBME roCyAapCTB B NpoLecce BbIpaboTKW, MHTEPNPETALMM U NMPUMEHEHUS MEXTY-
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HapOAHO-NPaBoBbIX HOPM [3, ¢. 19]. Takaa cbanaHcupoBaHHas MOAENb, MO €ro MHEHW, CNOcoBHa NPOTHUBO-
CTOSATb NOAUTU3ALMN 1 NPOM3BONBHON NOAMEHE HOPM MEXAYHAPOAHOMO NpaBa OAHOCTOPOHHUMM NpaBunamu,
yCTaHaBnmBaeMbIMM 6e3 LWMPOKON MeXayHapoaHON NneruTuMaLmm 4, c. 15].

MHorve cneuuanucTbl B 06nacTv MexayHapoaHOro NpaBa CXOAATCA BO MHEHUM, YTO LEHTPUPOBaHHas
Ha OOH mogenb rnobanbHOro ynpaBneHus, OCHOBaHHas Ha YHWBEPCanbHbIX MPUHUMNAX, NepexuBaeT dasy
apo3uu. OgHUM M3 NPU3HAKOB 3TON TpaHCGOpMaLMKM SBNSETCS 3aMeLLEeHne HOPM MeXayHapOAHOro npasa Tak
Ha3blBaeMbIMU «CTaHAapTammuy, hOpMynMpYeMbIMA OrpaHUYEHHbIM KPYroM rocyfapcTs 6e3 LUMpOKOro MexX-
AYHapOaHOro KoHceHcyca[sd).

C y4eTOM BbILLEN3NOXEHHOrO 0COBYH0 06ECMOKOEHHOCTb BbI3bIBAET POCT YMCAA BOOPYXEHHbIX KOH-
(ONMKTOB, COMPOBOXAAILLMXCS MacCOBbIMA HapYLIEHUSIMW MpaB YesioBeka 1 6e3HakasaHHOCTLI. [eHeparb-
HbIn cekpeTapb OOH A. 'yTeppul B OAHOM 13 CBOMX AOKNaA0B OTMETUN YXYALWEHWE CUTYaLWN B TaKUX peru-
oHax, kak YkpauHa, ManectuHa, Mbsiuma, [lemokpaTuyeckas Pecnybnnka Kowro u MemeH [6].

Ha ¢oHe yka3aHHbIX KpU3UCHBIX TEHAEHLMIA yCUnnBaeTcs Hegoeepue K MexayHapogHOMY YronoBHOMY
cyay (MYC), usHavanbHO co34aHHOMY B Ka4yeCTBE YHUBEPCASIbHOMO OpraHa YrofioBHOM KCTULMK. Ha npakTuke
MYC Bce valLe noaBepraeTcs KpUTUKE 3@ NONUTU3UPOBAHHOCTD U U3OMpPATENbHbIA NOAXOA K OCYLLECTBIEHUO
NpaBOCYAMS, YTO CTABUT NOL COMHEHUE ero NerMTUMHOCTb M AP EKTUBHOCT [7; 8].

B aTux ycnoBusix Bo3pacTaeT UHTEPEC K KOHLENUMU rubpuaHOro npaBocyausi, NpeacTaBnstowero co-
B0t MexaHu3M YrorfioBHOM OTBETCTBEHHOCTU 3a MEXOYHAPOAHble MPECTYNNeHUsl, COYETaOLMA 3EMEHTDI
MeXayHapOaHbIX 1 HaLMOHarbHbIX cUCTEM npaBocyaus. MbpuaHbie TpubyHamnbl 4EMOHCTPUPYIOT NOTeHUMan
ObiTb Gonee rMOKMMKM W aaaANTMPOBAHHBLIMK K JIOKANbHLIM KOHTEKCTaM MPK COXPaHEHUM MeXOyHapOoaHbIX
CTaHZapToB.

WcTopust hopmMmnpoBaHus naen MexayHapoaHOM YronoBHOW OTBETCTBEHHOCTYM BOCXOAMUT KO BTOPOIA NO-
nosuHe XIX Beka, B nepuog ¢paHko-npycckon BonHbl 1870 roga. VimeHHo Torga MexayHapoaHbin Komutet
KpacHoro Kpecta BrepBsble yka3an Ha HeobXxoanMoCTb CO3L4aHUs MEXOYHAPOLHOMO opraHa, YNonHOMOYEHHO-
ro NpuBrekaTb K OTBETCTBEHHOCTYW NUL, COBEPLUMBLUMX Hauboree TsXKEe NPecTynrerHns B 0bnacti ryMaHuTap-
Horo npaga [9]. 3Ta npobriema nonyynna ganbHenLwee passuTie 1 3akpenneHue B cTatbe 227 Bepcanbckoro
MupHoro gorosopa 1919 roga [10, ¢. 553], rae Bnepsble Bbina nocTaBneHa 3agava yronoBHOroO npecrneaosa-
HWUS HA MeXOyHapoaHOM ypoBHe. Bo BpemeHa Jlurv Hauuin ¢ hopMynmpoBKOW naen Co3faHna MexayHaposa-
HOMO YrofioBHOrO CyAa BbICTYNMN GEnbruickuin OpUCT U Npodeccop MexayHapoaHoro npasa 3. [ekamn
(1847-1933), npenOXMBLUMIA YYpEXAEHUEe OpraHa, HE3aBUCUMOrO OT CTOPOH KoHdnnkTa [11, ¢. 56]. OgHako
B TOT NEpUoA MexayHapoaHoe CoobLiecTBO He 0biagano H1 NOUTUYECKON BOMEN, HA HeobXoaUMbIMM Me-
XaHu3Mamu 4nsa peanusaLum 3ToM MHULMaTUBLI. JTnLlb Nocne OKOHYaHus BTOpon MUPOBOM BOWHLI HAaYMHae T-
cs peanbHoe hopMupoBaHKe NpaBoBoy Basbl Ans co3haHns MexayHapoaHbIX cyaebHbIX opraHoB. IMEHHO B
9T0T nepuog Bbinm 3arnoxeHbl OCHOBbI COBPEMEHHOW CUCTEMbI MEXAYHAPOAHOW YrONOBHOM KOCTULMK, B YacT-
HOCTU, Yepes yupexaeHue HiopHbeprckoro n Tokuickoro TpubyHanos, CTaBLUKX NpeLeaeHTammn B npuereye-
HWW K OTBETCTBEHHOCTU 3a BOEHHble MPECTYNNEHUs, NPEeCTyNeHNs NPOTUB YENOBEYHOCTU U NPECTyNIeHNs
NpOTUB MUpa.

KrtoueBbIM 3Tanom B CTaHOBNEHWUM MEXOYyHAPO4HOW YronOBHOM OPUCAMKLMM CTano nognucaHue JloH-
AOHCKOro cornatueHuns 8 aerycta 1945 roga npaBuTensCTBaMM YEThIPEX AepxaB-nobeantensHuy Bo Bropon
MupoBon BoiiHe — CCCP, Benukobputanuu, CLUA n ®paHumm Takke K HeMy npucoeauHunucs ewwe 19 ctpaH
[12, c. 430]. B coOTBETCTBMM C €70 NONOXEHWAMM OblN yupexaéH MexayHapoaHblin BoeHHbIn TpubyHan (MBT)
Ans cynebHoro npecnefoBaHUs U Haka3aHus rMaBHbIX BOEHHbIX MPECTYMHUKOB €BPOMNENCKUX CTPaH «OCHY.

A. Kaccese nopuepkusaert, 4to opraHusatopbl HiopHbeprckoro TpubyHana npecnegoBanu YeTbipe
KntoyeBble Lenn. Bo-nepsbix, NPOAEMOHCTPUPOBATb, YTO AeMOKpaTUYeckue rocyaapcTea cnocobHbl pearnpo-
BaTb Ha YyAOBMLLHbIE NPECTYNIEHMS, COBEPLUEHHbBIE ANKTATYPON, Yepes CnpaBeanvBbIn CyaebHbI npouecc,
Be3 BHecyaebHbIX penpeccuin. Bo-BTOpbIX, OCYLWECTBUTL NyOnMyHOe pasobnaveHne COBEpPLUEHHBIX 3noaes-
HWI B cyfeBHOM nopsake, YTobbl, B YaCTHOCTH, NOBYANTb BUHOBHBIX K NEPEOCMbICIIEHWI0 CBOMX MOCTYNKOB. B-
TPETBUX, CO34aTb O(hULMAnbHYI0, IOPUANYECKM 3adMKCUPOBAHHYIO LOKYMEHTALMIO NPECTYNNEHUI HALWUCTCKO-
ro pexuma. B-4eTBEpTbIX, NPesoTBpaTUTL COBEPLLEHWE NOA0OHBIX NPECTYnneHui B byayLiem.

MMpu aTom paspaboTka PUCANKLMOHHBIX OCHOB MexayHapoaHOro BOEHHOMO TpubyHana BbisBUMa He-
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BO3MOXHOCTb 06BEKTUBHOMO, BeCnPUCTPAcTHOTO W CpaBeaNBOro OCYyLLEeCTBMEHNS NOA06HbIX NPOLECCOB B
HaUMOHamnbHbIX cyfax — Kak nobexaéHHbIX cTpaH (Fepmanun, HAnoHuu, Wranuum), Tak u aepxas-
nobeauTensHnL,. 310 06BACHANOCH Kak NOMMTUYECKUMI, TaK U NPABOBbLIMM MPUYMHAMM: B YACTHOCTH, OTCYT-
CTBMEM B HaLMOHAbHbIX NPaBONOPSAKaX COOTBETCTBYHOLMX HOPM U UHCTUTYLIMOHASTBHBIX MEXaHU3MOB AJ1S
npecrneaoBaHus N, BUHOBHbIX B MEXAYHAPOAHbIX npecTynnexnsx [13, c. 128].

[MpuHUMNBI, chopMynupoBaHHble B pamkax HiopHBeprckoro TpubyHana, nernu B OCHOBY BaXHEMLUMX
MeXZyHapOaHbIX AOKYMEHTOB, 3aOXUBLUMX (DYHOAMEHT MOCNEBOEHHOMO MeXOyHapo4HOrO npaBonopsaka:
«KoHBeHUMM 0 npedynpexaeHnn npecTynneHns reHouuaa u HakasaHum 3a Hero (1948 r.)» [14], «Bceobuien
Aeknapauuv npae Yenoseka (1948 rog)» [15], «XKeHeBckux koHBeHUM (1949 r.)» [16], a no3gHee — Pumcko-
ro cratyta MexagyHapogHoro yronosHoro cyda (1998 r.), rae 6binm cuctemMaTuapoBaHbl OCHOBHBIE MPUHLIK-
Mbl MeXAyHapoaHoro yrornosHoro npasa (MYI) [17].

OnbIT HiopHBepra He ocTancs yH1KanbHbIM UCTOPUYECKUM 3MU3040M: B OTBET Ha nocreaytwme mMac-
COBble MPECTYNNEHNs YenoBeYeCTBO BHOBb NMPUBErno K MexagyHapoaHOMY YrofloBHOMY MpaBoCyAMIo. Yupe-
xaeHve MexayHapogHoro TpubyHana no GeiBweit KOrocnasuv (MTBKO) B 1993 rogy u MexgyHapogHoro
TpubyHana no PyaHge (MTP) B 1994 rogy ctano crnegytowum 3TanoM WHCTUTYUMOHASBHOMO 0hOpMeHuUs
MY [18, c. 50]. Otn cynebHble opraHbl HE TOMBKO MPUMEHSN, HO U Pa3BMBAM HOPMbI, 3aMOXeHHbIE B
HIOpHOEpPrcKor npakTuke, B TOM YMCIE NO BOMPOCaM WHAMBWAYANbHOM YrofIOBHOW OTBETCTBEHHOCTU, ONpeae-
IIeHMs COoCTaBa NPeCTYNEeHNA 1 NpoLeccyarbHbIX rapaHTUi.

OpHako gaxe mexgyHapogHble cyabl, Takue kak MYC, MTBIO n MTP, obrnagas mexayHapogHow
OPUCOMKUMEN, CTaNKMBaNUCh C PSAOM UHCTUTYLMOHAMbHBLIX M MOAMTAYECKUX OrpaHuyeHnin. Cpean HUX —
3aBUCUMOCTb OT COTPYAHWYECTBA rOCydapcTB, COXHOCTM C NpWUBEAEHWEM OBBUHSEMbIX K Cydy, AnuUTEnb-
HOCTb NpoLeayp, a TakKe OrpaHUYEHHOE BIUSHWE Ha HaLMOHabHbIE CUCTEMBI NpaBocyaus. Kpome Toro, ux
[esATeNbHOCTb 3a4acTylo BOCMPUHMMANach Kak OTOpBaHHAs OT KOHKPETHbIX COOOLLecTB, nocTpagasLlmx OT
MeXayHapoaHbIX NPecTynneHuin. IMEHHO B OTBET Ha 3TW BbI30Bbl BO3HUKIA UAES WHTEPHALMOHANN3NPOBAH-
HbIX (TMBpuaHbIX) TpUbyHanoB — cyaebHbIX OpraHoB, B KOTOPLIX COYETAKOTCA MEXAYHAPOAHbIE W HALMOHAM b-
Hble 3NneMeHTbl. XOTS OHW He 06nafatT YHUBEPCArbHON KPUCAUKLMEN, UX MaHAAT afanTMpoBaH K KOHKpeT-
HOMY KOHTEKCTY: OnpefefieHHON CTpaHe, KOH(IUKTY WAK rpynne NpecTynneHnin. 310 No3BONSET TakuM Tpu-
ByHanam OHOBPEMEHHO YuMTbIBaTb MEXOyHapOo4Hble CTaHZapTbl U Cneuuduky HauMoHanbHOro npaBono-
psgka, obecneynsas TeM cambiM Bonee TECHYH CBA3b C MECTHbIMU coobLiecTBamu 1 Bonee BbICOKYHO Neru-
TUMHOCTb B IMa3ax HaceneHus.

3HauMTenbHOe pacnpocTpaHeHue rmbpuaHbIX cyaebHbIX OpraHoB B Havane XXI Beka ctano oTpaxeHu-
eM 0BbeKTUBHOM NOTPEBHOCTH B Co3aaHuM 6onee rmbKuX, KOHTEKCTHO YyBCTBUTENbHBIX MEXAHU3MOB MeXAY-
HapOAHOW YronNoOBHOW OTBETCTBEHHOCTU. OTW CTPYKTYpPbI CTaNM IOMUYHBIM Pa3BUTUEM W peaKLMen Ha orpaHu-
YEeHWs 1 HEJOCTaTKW TaKUX MeXayHapoaHbiX opraHos, kak MYC, MTEKO n MTP, npegoctasnsis bonee npak-
TUYHBIA W NONUTUYECKN NPUEMTEMbIA UHCTPYMEHT ANs MexayHapoaHoro coobLuecTsa 1 NocTpagaBLLUKX rocy-
[apCTB.

B HayyHoW nuTepatype a1 cyaebHble CTPYKTYpbl 0603HAYaAKTCS PasnUYHbIMKA TEPMUHAMU — UHMEpPHa-
YUOHanu3uposaHHble CyObl, cMelWaHHble mpubyHarbl, 2ubpudHbie cyOebHble opeaHbl. OBbeaUHSIOWMM arne-
MEHTOM [Nnsi BCeX NofobHbIX MoZenen SBNSeTcs UX rMOpUAHbIA XapaKTep: COYETaHWe MexayHapoaHbIX 1
HaLWMOHANbHbIX KOMMOHEHTOB — Kak B COCTaBe CyAei 1 0BBUHUTENEN, TaK 1 B UCTOYHUKAX MPUMEHUMOrO NpaBa U
npoueccyanbHbix Hopmax [19]. K umcny npumepoB rubpuaHbIx cyaebHbIX OpraHoB Ha CEroaHsILUHWNA AeHb OTHO-
caT: «CneumanbHble cygebHble nanatbl No cepbesHbiM npecTynneHuam B Tumope-TewT (2000 r.)» [20]; «Cme-
LwaHHble cynebHble konnerum B Kocoso (2000 r.); CneumaneHbii cya no Coeppa-fleoHe (2002 r.)» [21]; «Cyneb-
Has nanara no paccnenoBaHMI0 BOEHHbIX NpecTynneHnin B bocHum u Mepuerosute (2005 r.)» [22]; «Ype3sblyait-
Hble NanaTbl cygax B Kambomkw (2006 r.)» [23]; CneupansHein TpubyHan no Jiusany (2007 r.)» [24].

Takum 06pa3om MOXHO OTMETUTb CrieayHoLLKUe NpeuMyLLecTBa MMopPUAHbIX CyAeOHbIX OPraHoB:

1. CoyeTaHue MeXayHapoOAHbIX N HaUMOHamNbHbIX NPABOBbLIX NOAXOAOB, YTO MO3BOMSET Y4YMUTbI-
BaTb CNeLnduKy KOHKPETHOrO rocygapcTaa npu cobrioaeHnn yHBepcarbHbIX CTaHAAPTOB YTONOBHON HOCTULMM.

2. bnusocTtb K nocTpapaBwMM perMoHam, cnocobCTBYOLLAs NOBbILEHO AOBEPUS HACeneHns K
CcyebHbIM NpoLeccam 1 YCUNEHNIO BO3AENCTBUS NPaBOCYANS Ha NOCTKOH(IMKTHOE 06LLeCTBO.
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3. CHuxeHue pMHaHCOBBIX 3aTpaT NO CPABHEHUIO C MEXAYHapOAHbLIMKU TpubyHanamu, bnaro-
[aps YaCTUYHOMY UCMONb30BaHMIO HALMOHANBHOM MHEPACTPYKTYPbI.

4. YkpenneHue HauMOHaNbHbIX CyAEOHbLIX CUCTEM Yepe3 NPaKTUYECKOe B3aMMOLENCTBUE C MEX-
AYHaPOAHbIMU SKCIepTaMm 1 NOBbILUEHWE KBanWUUKaLMM MECTHbIX CNELManmCcToB.

5. TMOKOCTb OPMCANKLIMMK, NO3BONSIOLLAN YUMTLIBATb HOBbIE BbI30BbI, B TOM YWCIIE NPU OTCYTCTBUM
YHUBEPCANbHOrO MpU3HaHUs OnpefenéHHbIX NPecTynieHuin Ha MexayHapoaHOM YpOBHe (Hampumep, des-
TenbHOCTL CneuuansHoro TpubyHana no Jlneay).

6. KomnpomuccHbIN XapakTep, NO3BONALMIA BOBMEKaTb rocydapCTaa, He roTOBble K MOMHOMY
B3aumogencteuo ¢ MYC, B npouecchl obecrneveHns MexayHapoaHO! YrofloBHOM OTBETCTBEHHOCTM!.

OpHako npakTUKa (PyHKLUMOHMPOBaHMA FMOPUAHLIX TPUMOYHANOB Takke BbifiBUNA psAA Ccyllie-
CTBEHHbIX HE0CTaTKOB, CPeu KOTOPbIX:

—  OrpaHUYEHHOCTb (hMHAHCMPOBAHNS,

—  Y3KUA MaHZaT, BKMOYAOLLMIA:

—  BpPEMEHHbIEe paMKu;

—  OrpaHuYeHHbIN NepeyeHb NPeCTyNIEHN;

—  OfpaHUYEHHbIN KpYr NpUBREKaeMbIx NnL;

—  HepoCTaTOYHbIN YPOBEHb JOBEPUS CO CTOPOHbLI MECTHOTO HACENEHMS;

—  OTCYTCTBUE APPEKTUBHBIX MEXAH3MOB NOCTKOH(INKTHOTO MUPOCTPONTENLCTBA;

—  3aTaruBaHuWe CyaebHbIX NpOLECCOB;

—  BbICOK/E OpraH13aLMOHHbIE U aAMUHUCTPATUBHBIE U3LEPKKU.

Yka3aHHble npobrembl CBUOETENLCTBYIOT O HEOOXOAMMOCTV AaNbHENILEro Pa3BUTUS MHCTUTYTA Y-
OpuaHbIx cyaoB. B yactHocTw, Tpebyetcs:

—  0becneymnTb yCTONYMBOE (PMHAHCUPOBAHME TaKNUX OPraHoB;

—  PacLUMpUTb UX HOPUCAMKLMIO M BO3MOXHOCTM YrONIOBHOIO NpecnefoBaHus;

—  paspabotaTb feiCTBEHHble CTpaTeru B3auMoLeNCTBIS C MECTHBIMM COOBLLECTBAMY;

—  MHTerpupoBatb cyaebHble pelleHus B 6omnee LUMPOKWA NPOLECC HALMOHAMbHOTO MPUMUPEHUS
BOCCTaHOBMEHMS.

YKkasaHHble npumepbl rMbpuaHbIX cyaebHbIX OpraHoOB CBUOETENLCTBYIOT O pa3Hoobpa3nn opraHusaL -
OHHbIX MOAENen W (YHKLUMOHAbHBIX NOAXOA0B, HO B TO Xe BpeMs NOATBEPXAAOT OBLLYI0 TEeHAEHLMIO: ru-
BpuaHble TpubyHanbl cTpemsTcs ob6ecneunTb Gornee TECHYKO CBA3b C HALMOHAmNbHLIMI NPaBonopsakaMi, no-
BbICUTb 3()(PEKTUBHOCTb CyaeBHOro NpecnefoBaHns U YKpenuTb JOBEPUE MECTHOTO HAaCeNeHns K npaBocy-
ano. Vx akTuBHOe pa3suTie B Havane XXI Beka oTpaxaeT pacTyLuyto noTpebHOCTb MeXayHapoaHOro coob-
LiecTBa B rMOKMX, KOHTEKCTHO YyBCTBUTENbHBIX MHCTPYMEHTax 06ecneyeHnst OTBETCTBEHHOCTU 3a MeXayHa-
POAHbIE NPECTYNNEHMS.

TMbpuaHble cyaebHble opraHbl, CNOCOBHbIE UHTETPUPOBATL CUSbHBIE CTOPOHbI KakK MEXLyHapOoLHON,
TaK 1 HaUMOHAmNbHOW YroNoBHOM KCTULMW, NPEACTaBNAT cOBON BaxHbIA dTan B 3BOMOLMM COBPEMEHHON
CUCTEMbI MEeXOYHapPOAHOr0 YrofI0BHOTO NpaBocyauns. B ycnoBusx HapacTatoLen gparmeHTaumm rnobanbHoro
npaBonopsiaka, OTCYTCTBUS YHUBEPCANBHOMO KOHCEHCYCA U CHWKEHUS JOBEPUS K CYLLECTBYIOLIMM MeXayHa-
POAHBIM MHCTUTYLMSM, NPUMEHEHWE rMBPUAHBIX MOAENEN BbIrMAANT HE TOMbKO LienecoobpasHbiM, HO U He-
00XOAMMbIM C TOYKM 3pEHUs BOCCTAHOBIIEHUS CMpPaBEeLNMBOCTY, NPefOTBPaLLEeHUs MOBTOPEHUS TSKENbIX
NPECTYNNEHNA U YKPENIIEHNS BEPXOBEHCTBA NpaBa Ha rnobanbHOM W NIOKaIbHOM YPOBHSIX.
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AHHoTauums: B cTaTbe AaeTcs 0630p Hanbonee ocTpbix NPObRem peLieHns MaEHTU(KALMOHHBIX 3a4ay npu
nccnenoBaHni pexksu3nToB LokyMeHToB. OTMEYaeTCs, YTo B Cryyae kBanuuumMpoBaHHON NOLLENKM OOKY-
MEHTOB C NPUMEHEHNEM LMGPOBbLIX TEXHOMOTUIA Knaccuyeckas MeToauka aeHTKaLm MOXeT NpUBOAUTbL
K 3KCNEepTHBIM OLLIMOKaM.

KntouyeBble cnoBa: akcnepTHas oLumbka, aeHTUuKkaums, LngpoBoi MOHTaX, KOMUM NOANMUCEN.

PROBLEMS OF SOLVING IDENTIFICATION PROBLEMS IN THE STUDY OF DOCUMENT DETAILS AS A
SOURCE OF EXPERT ERRORS

Natalia Nikolaevna Shvedova

Abstract: the article provides an overview of the most acute problems of solving identification problems in the
study of document details. It is noted that in the case of qualified forgery of documents using digital technolo-
gies, the classical identification technique can lead to expert errors.

Keywords: expert error, identification, digital editing, copies of signatures.

[lesTensbHOCTb OpraHoB NpeaBapUTENbHOTO paccrefoBaHns, He3aBUCUMO OT UX BELOMCTBEHHON Npu-
HaJNeXHOCTU, HanpasneHbl Ha YCTAHOBMIEHWE MWL, NMPUYACTHBIX K COBEPLLEHWMIO NPECTYNNEHuA, 1 (opMUpo-
BaHWIO HaZeXHOW JoKa3aTenbCTBEHHON 6a3bl N0 YrofoBHbIM Aenam, 6e3 KOTopoil HEBO3MOXHO PaCCMOTPEHMe
[ena B cyae. B cBs3u ¢ 3TUM 3akntoveHne cygebHoro akcnepta Hepeako CTaHOBUTCS OCHOBHbIM B CUCTEME
[0Ka3aTensCTB, a 0T (hOPMbl BbIBOAA U €r0 060CHOBAHHOCTW BO MHOTOM 3aBUCUT ucxof Aena. MNpu atom goka-
3aTenbCTBEHHAs WHAOPMaLMS MAEHTU(MUKALMOHHOMO Xapaktepa WMeeT HauborbLUyio 3HAYMMOCTb, TaK Kak
NO3BOSISIET YCTaHABNMBATL (haKT COBEPLLEHUS paccriedyeMoro CobbITUs KOHKPETHbIMM NULOM. OYeBUaHO, YTO
LIeHOW 3KCMepTHOW OLUMOKM B peLLeHUN MAEHTU(UKALMOHHBIX 3aay MOXeET cTaTb owwnbka cyaebHas.

Ha cerogHslWHWiA feHb MeTOZONOrns KPUMUHANUCTUYECKON MOEHTUgMKALMKM, KOTOpas SBNSETCA He
TONBKO TEOPUEN, T.€. CUCTEMOW HAYYHbIX NMOMOXEHWA, KOHLENUMIA N MOHATUN, HO W 3afadven UaeHTUdMKaL n-
OHHOTO MCCMEAOBaHWs, a Takke METOAOM [OKasblBaHWs TOXOECTBA W YCTAHOBMEHUS MPUYUHHO-
CNeACTBEHHbIX CBA3eN Mexay OOBLEKTOM W CriefoM MPEeCTynfeHus — JOCTAaTOYHO XOpoLo paspaboTtaHa [1,
C.87-96]. 3Ha4yanbHO OCHOBHbIE NOMOXEHUS KPUMUHAMMCTUYECKON MAEHTU(MKaLM papabaTbiBanich npu-
MEHUTENbHO K MaTepmarbHbIM 06bekTam — crneaam pyk, 0byBu, OpYXus, a Takke K PyKONUCAM W MUCbMEHHBIM
[OKYMeHTaM. B OTHOLIEHUM NOCneaHUX AOCTaTOYHO ANUTENbHOE BpeMs cyaebHbIMKU 3KCnepTu3am yCneLuHo
peLlannchb MOEHTU(MKALMOHHbIE 3a4ayn N0 YCTAHOBMEHMIO TOXAECTBA MULLYLLMX MALLUMH, neyaTei 1 Wwram-
MOB MO X OTTUCKAM B [OKyMEHTaX, YCTAHOBINEHWIO NLA, BbINOMHWUBLLErO TOT UK UHOW PYKOMWUCHBIN PEKBU-
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3uT. MeToamyeckyto 6asy Takux cyaebHbIX aKCnepTH3 COCTaBNANM, Kak NPaBusio, Ka4eCTBEHHO-ONMCaTeNbHble
MeTObl, OCHOBaHHbIE Ha BU3YyanbHOM BblAeNeHUN UAEHTUPUKALMOHHBIX NPU3HAKOB B LUTPUXaX PEKBU3UTOB
unn pykonucen. Mo Mepe BHeAPEHNS B NPOLECC CO34aHNs JOKYMEHTOB U X 0BopoTa LpOoBbIX TEXHONOMNN
9KCnepTHast MpakTuka CTOSKHyNnach C HeOBXOAMMOCTBIO NEPecMOoTpa M YTOYHEHWUS METOAOB KIacCU4eCcKon
KPUMUHAIUCTUYECKON  MOeHTUMKALMK. Hanpumep, npu NPOBEAEHUM WUOEHTU(DUKALIMOHHBIX 3KCMEPTMS,
HanpaBneHHbIX Ha YCTaHOBMEHWE TOXAECTBA UCMOMHUTENS PYKOMUCK UK NMOAMUCH, HEO6X0AUMO OAHO3HAYHO
onpegenutb cnocob BbINOMHEHUs uccneayemoro peksuauta. OgHako, NOBCEMECTHOE pacnpoCTpaHeHue Ho-
BbIX CNOCOBOB 3an1cy 1 KONMPOBaHUS MHAOPMALWK C UCMONb30BAHUEM Pa3fINYHbIX LIPPOBLIX TEXHOMOMI, B
TOM Yinche 3nekTpooTorpachieckoro KONMPOBaHUS 1 CTPYHOM neyaTu, He NO3BOSSET C NOSTHOW YBEPEHH O-
CTbI0 YCTaHaBnMBaTb NPUPOAY UCXOQHOr0 0BbekTa, KOMKs KOTOPOro NpefCcTaBeHa Ha UCCneaoBaHue.

[MpakTuKa nokasblBaeT, YTo BOMbWKUHCTBO CYAeOHbIX AKCNEPTU3 NOANUCEN, NO JOKYMEHTaM, BbINOSTHEH-
HbIM 3MneKTPodOTOrpathMyeckuM CrnocoboM, OCYLLECTBASETCS MO TEM XK MPUHLMNAM, YTO U NS PYKOMUCHBIX
06beKTOB, NpUYEM HEPEAKO C BbIBOA (hOPMYNMPYETCS B KaTEropuyeckorn hopme. Mpu aTOM He yuuTbiBaeTcs,
4TO JaHHbIA cnocob BOCMPOM3BEAEHNS M300PaXEHUI NErKo MackupyeT Takue KBanmguuypoBaHHbIE NPUEMbI
(hanbCuuKaLmM PeKBU3UTOB SOKYMEHTOB Kak LMPOBOM MOHTaX M WUCMOMb30BaHWe rpadonocTponuTenei.
BO3MOXHOCTM COBPEMEHHBIX KOMMbIOTEPHBIX TEXHOMOMI, NMO3BONSAKLMX CO3AaTh 3NEKTPOHHbLIN [OKYMEHT,
CKOMMOHOBAB M300paxeHns OpuUrHanbHbIX NOANWCEN, 3anuceit 1 nevarten, akTUBHO UCMOSb3YKTCS B KpUMU-
HanbHbIX Lensx. Takne «CMOHTUPOBaHHbIE» (haifibl MpW pacneyaTke Ha 0ObIYHOM STa3epHOM NPUHTEPE MO-
ryT BbIMMSAETb BNOMHE NpaBaonogobHo, BBOAS B 3abnyxaeHne CyObekT aokasbiBaHus. Takum obpasom co-
3AaK0TCA YCroBMS U ANs CyaebHbIX oWwnboK, YTO NPUBOANT K 3aKOHOMEPHOMY CYXKAEHMIO: €CIN HEMb3s OfHO-
3HAYHO OMpeaenUTb HaMuMe U OTCYTCTBUE NPU3HAKOB TEXHUYECKOW NOALENKM NOANMCeN Ha dnekTpodoTo-
rpachuyeckmx Konusix — pesynbTaTbl NPOBEAEHNS MAEHTUUKALMOHHBIX UCCeL0BaHNN Takux 06bEKTOB MOTYT
ObITb HeaoCTOBEPHbIMY [2, C. 232; 3, ¢.71].

[pyras meTogunyeckas npobnema cCOCTOMT B YCTAHOBNEHUM TOXAECTBA NeyaTatoLLero 1 KonmpoBasnbHo-
MHOXMTEMBHOMO YCTPOMCTBA MO U30BpaXeHWAM Ha [OKyMEeHTax, CO3[aHHbIX C UX MomoLlbt. Hanpumep, B
Cnyyae CTPYMHOW MeyaT He OCYLLECTBISETCA MPSMOE KOHTAaKTHOE B3aWMOLENCTBUE MEeXAy neyaTaoLynm
MexaHu3MoM n matepuanom (bymaroir). MoaToMy pacneyaTtka, BbINOTHEHHASA HA CTPYMHOM NPUHTEPE, HEe MO-
XET CcTaTb CrefoM-0TpaxeHem paboTbl neyaTatLLero yana u He NoAAaeTCea UOEHTUMKALMW N0 aHarmnormm ¢
0TNeYaTkoM nevaTHoi PopMbl UK CrnegoM nanbla no MHAMBMAYarbHbIM 0COBEHHOCTSM. Ha cerogHaLwHNi
[€Hb NpOBefeHHble uccrnefoBaHus B JaHHOW 061acTy NokasblBaloT, YTO B LUTPUXaX M30BpaXeHU MOXHO Bbl-
SBUTb PSL NPU3HAKOB, UMEIOLLMX FPYNNOBON XapakTep, TakuxX Kak KONMMYeCTBO UCMONb3yeMbIX LIBETOB, Hanu-
une 1 hopma TOYEK-CaTENNUTOB, a TakKe XapaKTEPUCTUKN KpaeB OTAENbHbIX 3NIEMEHTOB. BbisiBrieHne aTux
MOPAONIOMMYECKUX NPU3HAKOB MPKU MUKPOCKOMWW NO3BOMSET CrpynnuMpoBaTh AOKYMEHTbI MO 0BWuUM npusHa-
kaMm 1 gudpcpepeHumMpoBaTh X NS OnpegeneHns rpynn Mapok (MoAenei) CTpYiHbIX NPUHTEPOB, YTO BaXHO
L1 packpbITUS (hakTOB CEPUNHOMO N3rOTOBNEHNS NOALESbHBIX JOKYMEHTOB C NOMOLLIO CTPYWHOW nevarw.

[Mo-apyromy peLuaetcs npobrema naeHTUMUKaLMOHHbIX NCCNeLoBaHU JOKYMEHTOB, pacrneyaTaHHbIX C
NCMOSb30BaHNEM 3NEKTPOGOTOrpachUYECcKUX KONMPOBarbHO-MHOXUTENbHBIX annapaTos. [ns aToro, kak npa-
BMIO, UCMOMb3YKTCH 3aKOHOMEPHOCTU 0TOBPaKeHNS Ae(heKTOB NOBEPXHOCTW (POTOPELIENTOPa, BO3HUKAKOLLMX
B pe3ynbTaTe HenpaBuIbHON JKCNyaTauun yCTpoicTBa. OTH AedekTbl NposBnsoTcsa Ha Bymare B Buge ns-
TEH, LUTPVUXOB UM NIMHMIA, 06pa30BaHHbLIX HAKOMMEeHWeM ToHepa. aeHTU(MKALMOHHbBIN NEpUoS STUX NPKU3Ha-
KOB OrpaH1YeH BPeMEHEM, B TEYEHWNe KOTOPOrO OHK OCTAOTCS akTyanbHbIMIU O PEMOHTA MW 3aMeHbl KapT-
pumxa. B aT0T nepuog hopma 1 pacnonoxeHue AedekToB CO3AAIT YHUKANbHbIE MAEHTUDUUMPYIOLLME NpY-
3HaKu, NO3BONSAS YCTAHOBUTb, YTO UCCREAYEeMbIN JOKYMEHT Oblfl HaneyaTtaH ¢ UCNonb30BaHWEM OLHOMO U TOMO
XE KapTpumka npy Hanuumm 4OCTaTOMHOrO KONUYECTBa CPaBHUTESbHBIX 06pa3LoB.

OpHako 3TOT METOA AaeT XOpoLune pe3ynbTaThl TOMbKO ANt MOHOXPOMHbIX 1306paxeHuil. B ycnosusx
COBPEMEHHOW 3KCMEePTHOM NPaKTUKW 3TOro BbiBaeT HeJOCTAaTOYHO, OCOBEHHO B OTHOLLEHUM MHOXeCTBa Mo A-
[EnNbHbIX JOKYMEHTOB, W3rOTOBMEHHbIX HA LIBETHbIX 3MeKTpodoTorpaduyecknx yctponctaax. BoamoxHoCTH
NCMONb30BaHWS TaK Ha3blBAEMbIX «CKPbITbIX METOK» OT HEKOTOPbIX LBETHbIX dneKTpooTorpacmyeckux an-
napaToB AN WOEHTU(MUKALMM OrpaHNYeHbl OTCYTCTBMEM HaAEXHbIX MporpaMM LekoaupoBaHus. M3BecTHO,
4TO AeNCTBYIOLME O(huLManbHble NPorpaMMbl JEKOAUPOBAHUS HEQOCTYMHbI A1 SKCNEPTHbIX NOAPa3aeNeHni
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OpraHoB BHYTPeHHWX Aen B Poccuu, 4to genaet Bce anbTepHATMBHbIE CPeACTBA M METOAb! PacLLMgPOBKY
HenpurogHsIMK Anst 060CHOBaHKS SKcnNePTHOro BbiBoda [4, ¢.30].

Takum o6pa3om, BO u3bexaHue cygebHom oLwmbKM, BO3HMKAIOLEN B pesynbTaTe OWWBKM akcnepTa,
Ha3BaHHbIE B JaHHON paboTe CMOPHbIE acnekTbl MAEHTUUKALMOHHBIX MCCNeLoBaHUi AOKYMEHTOB noavep-
KMBaloT HEOBXOAMMOCTb CTPOroro 06OCHOBaHMUS 3KCNEPTHBIX BbIBOAOB, OCHOBaHHbIX Ha OBLLENPUHATLIX Hay Y-
HbIX 1 NPAKTUYECKIMX AaHHbIX, UCKIKOYAIOLLMX NOMTyYeHre HeJOCTOBEPHOM A0Ka3aTeNbCTBEHHOM MHhopMaLWK.
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AKTYANIbHBIE BOMPOCHI B3AVMOJENCTBYA
CENOBATEJIA W TOCYIAPCTBEHHOIO
CYAEBHOr0 dKCMEPTA HA 3TANE
HASHAYEHWA CYEBHbIX 3KCMEPTU3

MAVOPLIWHA TATbAHA HUKOJTAEBHA

AHHoTauus: CTaTbsl packpbiBaeT BOMPOCHI B3aUMOJEACTBIUS CriefoBaTeNs, UHbIX CTOPOH 1 YYaCTHUKOB Yro-
NIOBHOTO CYAONPOM3BOACTBA, a Takke 3KCMepTa roCyaapCTBEHHOTO 3KCMEPTHOTO YYpEeXOeHWs Ha aTane
Ha3HaYeHus! NPOM3BOACTBA CyneOHbIX IKCMEepTWU3 MO YronoBHOMY Aeny W BbipabaTbiBaeT MpeanoXeHus o
npoLeccyanbHoMy PerynipoBaHuMio TEKYLLMX HEMpoLEeccyanbHbIX (opM B3auMOZENCTBUS Npu hopMynupo-
BaHWUN OTAEMNbHbIX BOMPOCOB 3KCMEPTHOTO UCCNELOBaHMS.

KnioueBble crioBa: cyaebHas aKkcnepTiaa, rocyaapCTBeHHbIN cyaebHbIA SKCNepT, NpoLeccyanbHoe B3auMo-
[encTBYe, HEMpoLeccyanbHoe B3aMMOoLencTaye.

CURRENT ISSUES OF INTERACTION BETWEEN THE INVESTIGATOR AND THE STATE JUDICIAL
EXPERT AT THE STAGE OF APPOINTMENT OF FORENSIC EXAMINATIONS

Majorshina Tatiana Nikolaevna

Abstract: The article reveals the issues of interaction between the investigator, other parties and participants
in criminal proceedings, as well as an expert from a state expert institution at the stage of appointing forensic
examinations in a criminal case and develops proposals for procedural regulation of current non-procedural
forms of interaction when formulating individual issues of expert research.

Keywords: forensic examination, state judicial expert, procedural interaction, non-procedural interaction.

CoBpeMeHHOE 0TEYECTBEHHOE YrONOBHO-MPOLIECCYanbHOe 3aKOHO4ATENbCTBO NpeaycMaTpuBaeT MHO-
XECTBO BO3MOXHOCTEN [ANS Leneil peanu3auum HazHauyeHusl YronoBHOrO CyAONPOW3BOACTBA M ANA Lenei
9(h(PEKTUBHOrO, OMEepaTUBHOIO W KaYECTBEHHOTO NPEeABapUTENBHOMO CMEACTBMUS MO YroNOBHbIM Aenam pas-
TNIMYHOM KaTeropun. B CyLHOCTU, AaHHbIE BO3MOXHOCTW At CTOPOHbI 0BBUHEHMS B NULE OpraHoB npeasapy-
TENbHOTO CNEeACTBUS 3aKMOYaATCH HEMOCPEACTBEHHO B CUCTEME CIEACTBEHHbIX AEUCTBUN, KOTOPbIE BO3-
MOXHbI M JONYCTUMbI K MPOM3BOACTBY NS LieNnei yCTaHoBNEeHNs 06CTOATENbCTB, NOANEXALLMX JOKa3bIBaHMIO
Mo YronoBHOMY Zeny.

OnHUM 13 CneacTBEHHbIX AECTBMIA, NPOM3BOACTBO KOTOPLIX BO3MOXHO NO YrOMOBHLIM A€nam, ABNnseT-
CSl Ha3HaYeHMe 1 NPOU3BOACTBO CyaeOHOM SKCNEPTM3bI MO YrONOBHOMY Leny.

CornacHo npoBeeHHOMY HaMmM ONpOCY CPeaw CrieaoBaTenen OAHOro M3 CTPYKTYPHBIX NOApa3aeneHun
CnepgcreeHHoro komuteTa Poccuiickon ®epepaumn, cyaebHas akcnepTusa kak CneacTBEHHOE AeicTBME, No3-
BOMAKOLLEE YCTaHABNMBATbL 0OCTOATENLCTBA MO YrONOBHOMY A€Ny, pacCMaTpuUBaETCs W NpUMEHseTCs crnego-
BaTeNsAMM NPy NPOM3BOACTBE MO YrONOBHbLIM JeNnam He MeHee YeM B 89 npoueHTax Cryyvaes, YTO B YAaCTHOCTY
onpegensieT He TOMbKO PacnpoOCTPaHEHHOCTb AAHHOTO CIEACTBEHHOMO AEMCTBUS, HO U OTPOMHbINA «MiacT»
npobnemMHbIX BOMPOCOB, KOTOPbIE A0 HACTOALLEr0 MOMEHTA HE HaLLMK CBOEro NPOLECCyarnbHOM0 paspeLleHns
1 TpebytoT ONPeaeneHHOro pacCMOTPEHNS.
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MMo-cyT, B CBA3M C TEM, YTO Ha 3Tane Npou3BOACTBA CyAebHOM aKCNepTM3bl ANs pa3peLleHns OTAEMb-
HbIX BOMPOCOB TpebylTca cneumanbHble NO3HaHWS, NMPOWU3BOACTBO CyaebHONM 3KCMepTW3bl NopyYaeTcs OT-
A€enbHbIM 3KCrepTam, NMMb0o rocyapCTBEHHBIM W HErOCY4AaPCTBEHHBIM AKCMEPTHBIM YupexaeHnaM. Mockonbky
paboTa C HerocyaapCTBEHHbIMM SKCMEPTHBIMW YYPEXAEHUAMI B NEPBYIO 04epeab CBSA3aHa C onpeaeneHHbIMMI
pacxofamu CneacTBEHHOrO opraHa, B 6ONbLUMHCTBE CNy4vaeB cnefoBaTeny obpallalTcs K akcrnepTam rocy-
[APCTBEHHbIX AKCMEPTHbIX YYPEXAEHU, Hanbonee 3HauMMyto YHKLMIO Cpean KOTOPbIX HECYT SKCMepTHble
yupexaenus MB[ Poccuitckoin ®eaepaumm.

Camo xe HasHa4eHWe 1 NpoBeaeHne CyaebHOI 3KCNePTN3bl OTHECEHO HAMM K CUCTEME MCKITOUNTENBHO
npoueccyarnbHbIX AefCTBIN B pamMKkax HacTosLern paboTbl, NOCKOMbKY, Ha Hall B3rnsA, paspeluas nogo0HbINi
CNOPHbIA BONPOC OTEYECTBEHHON TEOPUN CyaebHO-3KCNepTHON AeATENbHOCTH, HEe0OX0AMMO, B NEPBYIO O4e-
peab, COrnacuTbCs C NOAXOLOM, OnpeaenstoLmMmM cyaebHyo aKCnepTu3y Ha pasnuyHbIX ee aTanax HasHave-
HWS N NPOBELEHNS, @ PABHO MCMOMNb30BaHNS €€ PE3yNbTaTOB UCKIHUMTENBHO K NpoLeccyanbHbiM AENCTBY-
IM, NOCKOMbKY MMEHHO B pamkax NpeaBapuUTenbHOTO CNeaCcTBUS C TOUKM 3pEHNS pasgeneHus npoueccyanb-
HbIX W CNIEACTBEHHbIX AECTBUIA cama cyaebHas aKcnepTuaa NpocTo He noanaaaeT nogd OCHOBOMONarakLLme
NPW3HaKN CNeACTBEHHOTO AENCTBUS.

Bonee Toro, B 4aHHON YacTW Mbl UCXOAMM U3 nonoxeHun degepanbHoro 3akoHa ot 31.05.2001 N 73-
®3 (pea. ot 01.07.2021) "O rocypapcTBeHHON CyaebHO-aKCnepTHON aesTensHocTi B Poccuiickon ®epepa-
Unn", KOTOpbIA onpefenseT cyaebHyto akcnepTu3y kak NpedyCMOTPEHHOE 3aKOHOAATENbCTBOM POCCMMCKON
degepauuu 0 CygoNpoON3BOACTBE MPOLECCyarnbHOe OeiCcTBuMe, BKNYatLlee B cebs NpoBeaeHue uccneaoa-
HWN 1 aady 3aKMiYeHUst AKCNepPTOM Mo Bonpocam, TPebyLMM crnielmanbHbIX 3HaHW B 06nacTu Hayku, Tex-
HWKM, UCKYCCTBA UMW peMecen.

[laHHOE TEeopeTUYEeCKoe U Hay4yHOe PacXOXAeHWe B MOAXOAax K OnpeaeneHuio mecta cyaebHom akc-
nepTu3bl B pamkax HacTosillen paboTbl MCCNeaoBaTh He NpeacTaBnseTcs LenecoobpasHbimM, B TOM Ynche B
BMAY HeobxoammocTi 0bpaTuTb BHUMaHKWE Ha Hanbonee 3HauMMmyto Npobremy mexaHu3Ma B3anMoLenCTBUS
crefoBaTens W akcnepTa rocyAapCTBEHHOMO AKCMEPTHOTO YYPEXOEHNS, YCTAHOBMBLLYIOCS Ha CETOAHSLLHMMA
A€Hb B COBPEMEHHOW OTEYECTBEHHOW CCTEME YrOSNIOBHOM CyA0MNPOM3BOACTBA.

Tak, 4ONOMHMTENBHO NPOBEAEHHDI HAMK ONPOC CPEAMN roCyAapCTBEHHbIX CyAeOHbIX 3KCNEPTOB MOKa-
3an, 4to Hanbonee YacTo BO B3aMMOZEVNCTBUM C CIIEACTBEHHLIMM OpraHaMn BO3HUKAOT 3aTPyAHEHMS crnegy-
tOLLLErO XapakTepa:

e  OtcyTCTBME HEODXOANMMBIX HE MpoLEeccyanbHbIX (HOPM B3aUMOLENCTBUS NPU HasHa4YeHUn cyaeb-
HbIX aKcnepTu3 — 46%;

e OnpegeneHne [OCTAaTOMHOTO NEPEYHst 0OBEKTOB, HEOOXOAMMbIX Ans NMPOM3BOACTBA CyaebHO
aKcnepTu3bl — 51%;

e HepocTtatoyHoe npefcTaBrieHne crnefoBaTenen B paMKax TEOPETUYECKON MOArOTOBKM O BO3MOX-
HOCTSX CyaebHo aKkcnepTu3bl U Lensx ee nposegenus — 32%.

B aT0i1 cBA3M B pamkax HacTosiLen paboTbl cunTaem HeobxoanMMbiM 0BpaTUTb BHUMAHME Ha BO3pac-
TaKLlee 3Ha4yeHne TEOPETMYECKOM NOATOTOBKM CrieaoBaTenen no Bonpocam paboTbl AKCMEPTHbIX yupexae-
HWW 1 rOCY4apCTBEHHbIX 3KCMEPTOB. Tak, cYMTaeM LenecoobpasHbiM AOMOMHNTL YTrONOBHO-NPOLECCyarnbHoe
3aKOHOAATENLCTBO MOMOXEHWAMM, KOTOPbIE NO3BONSNM Obl criegoBaTtento 3abnaroBpEMEHHO COrMacoBbLIBaTh
He TONbKO MOJIOXEHNS MOCTAHOBNEHUS O HAa3HaYeHWN CyaebHOM SKCNEePTH3bI, HO 1 COrNAacoBbIBaTL BOMPOCH! 1
nX POPMYIIMPOBKM, KOTOPbIE CTaBATCS nepeq akcnepToM. Ha CerogHAWHNA AeHb LMPOKO pacnpocTpaHeHa
NpaKTUKa «3aMeHbl» BOMPOCOB MOCME BbIHECEHMS MOCTAHOBMEHMS CrieAoBaTeNeM, OTMEHbI OQHOMO MocTa-
HOBMEHWS 0 Ha3Ha4eHWn CyaebHON 3KCNEPTU3bI 1 BbIHECEHME APYroro, YTO BMMSIET HA NPOLECCyanbHble Cpo-
kn. Cuctema e NUYHOTO B3aMMOZEWCTBUSI MEXOY 3KCnepTamu W crefoBaTtensami Hagnexawm obpasom
NOCTPOEHA He BO BCEX YUPEXKOAEHUSIX.

B 3T0M CBA3K BO3MOXHOCTb COrMaCcoBaHWS BONPOCOB K SKCMEPTHOMY MUCCMeLOBaHWK0 COBMECTHO C 3KC-
NepToM, a TaKkkKe NPU Y4aCTUN WHbIX CTOPOH YrONIOBHOMO CyAONPON3BOACTBA, HE TOMBKO COKPATUNO Obl CPOKM
nNpeaBapuTEnbLHOro CneacTBMs, HO U Hanbonee NomnHo no3eonuno Gbl nonyyarts Tpebyemyto no yronoBHOMY
Aeny MHGopMaUMo Ans AanbHENWero 1Cnonb30BaHKS 3aKMOYEHUsT SKCMepTa Kak AoKasaTensCTea no yro-
NIOBHOMY Aeny.
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AHHOTaUMSA: B JaHHOW CTaTbe Mbl OMPEAEen M U PacCMOTPUM HEKOTOpble NpobneMbl kKBanudukaLum n goka-
3blBaHWS KMbGEpNpecTynneHni, KOTOpble BO3HMKAKOT B NPOLECCE AeATENbHOCTU NPaBOOXPaHNUTENbHBIX Opra-
HOB. A TaKke MOBbIEHNE 3MEKTUBHOCTU YCTPAHEHUS KMOepnpecTynneHun, nyteM aHamusa cyaebHom
MPaKTWKM N UCCNEAO0BaHUIA B HAay4YHOM cdepe. OnncaHme TEOPETUYECKIX NOAXOL0B U NPAKTUYECKUX acMeKTOB,
MO3BONSIOLMX BbIAENUTL OCHOBHbIE COCTABMSAIOLLME AOKA3bIBAHUS KNOEPNPECTYNNEHMIA.
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CRIMINAL LIABILITY FOR CYBERCRIME: PROBLEMS OF QUALIFICATION AND EVIDENCE DROZDOV
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Abstract: this article considers some problems of qualification and proving of cybercrimes that arise in the
process of law enforcement agencies' activities against them. It describes theoretical approaches and practical
aspects that make it possible to identify the main components of proving cybercrime.

Keywords: cybercrime, law enforcement, classification, process, specificity.

B coBpeMeHHyto anoxy undpoBbIX TEXHOMOMN KMGEPNPECTYNHOCTbL CTana OaHOW 13 Hambonee akTyarns-
HbIX M BbICTPOPa3BMBAOLLMXCS (POPM NPaBOHAPYLLEHWA. PacnpocTpaHeHue MHTEpHeTa, pocT 06bLEMOB LMdpo-
BbIX JaHHbIX 1 BHEAPEeHWe WH(OPMALMOHHBIX CUCTEM B Pa3fiyHble CEepbl XU3HA 3HAUUTENBHO YBEMNYMIN
YSI3BUMOCTb KaK (PU3NYECKMX, TaK U opUandecknx nuu nepes kmbepyrposamu. B cBsiau ¢ 9TUM akTyanusmpoBsa-
nacb HeobxoamMMoCTb (hopMUPOBaHUS APPEKTUBHBIX MPABOBbIX MEXAHW3MOB ANS BbISBMEHWS, KBanUMUKaLm
W NpecnenoBaHns knbepnpecTynneHuin. B aToil cTaTbe Mbl paCCMOTPUM OCHOBHbIE NPoBnemMb! KBanudukaLmm u
[0Ka3blBaHUs KNbepnpecTynneHuit, a Takke psg KbepnpecTynneHuii B IHTEPHETE NPOTUB NKOAEN.

OpfHO M3 HeaBHUX NOSIBUBLLMXCS NPECTYNNEHWA, KOTOPOE OKa3ano MacCoOBOE HEraTMBHOE BUSHWE Ha
XU3Hb HaceneHus aT1o - ckam'.

1 Ckam — 3710 cbopma MOLUEeHHNYeCTBa, KOTOpas HanpaeneHa nony4YnuTb BbIroA4y 3a CHET A0BEPYMBOCTM UNN HEOCBEAOMITIEHHOCTU XEPTBbI
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IOPYCTIPYIEHLIAA. MPABOCY/IE M TOCYIAPCTBO n

B Hawem COBpPEMEHHOM MUPE, KOTOPOM aKTUBHO MHDOPMATUMPYETCH W CTAHOBUTCS rMobanbHbIM,
pa3sBMBaAETCS TaKOe HanpaBreHWe Kak KubepnpecTynneHus CBS3aHHbIE C MOLEHHWYECTBOM B UHTEPHETE U
APYrom yronoBHO Haka3yeMom LeATeNIbHOCTbIO.

KubepnpecTynneHus - 9T0 npecTynHas OesTeNnbHOCTb, B pamMkax KOTOPOW MCMonb3ytoTca nnbo ataky-
0TCS KOMMBIOTEP, KOMMbOTEPHAsA CETb UMK ceTeBoe YCTPoNCcTBO. OBLIYHO MHOrMe KnbepaTtaku Npou3Bo4ATCS
KnbepnpecTynHUKamm unu xe no Apyromy MX HasblBaloT xakepamu, 4abbl COBEPLUMTL 3110MOSYYHOE AesHue
ANS nonyyveHns uHaHcosyto Bbirogy. OgHoN K3 Leneit knbepatakm MOXeT ObITb HapyLueHue paboTbl nepco-
HaNbHOro KOMMbIOTEPa ANS FIMYHOM BbIroAbl M MHTEpeca. A Takke ANS CNEXKMU W WaHTaxa rpaxaaH ¢ Lenblo
3anyraTb XepTay.

Takke nop kubepnpecTynHoCTblO (Mnn xe kubepTeppopusmom) M. B. BacunbeB noHumaet, Kak
“...MHororpaHHoOe sIBfieHne, KOTOPOe BbIPaXaeTCs B MOMMTUYECKOM MOTUBMPOBAHHOM aTake Ha BUPTYyasbHOe
NPOCTPAHCTBO, CO3JAtOLLEN OMACHOCTL ANS XKU3HU UK 3[0POBbS NIOAEN MO0 HACTYNNEHNS PYrX TSHKKUX
nocnescTui ...)

KunbepnpecTynHoCTb HeubexHa B HalleM UupoBOM MUPE, UMEHHO MO3TOMY MPUMEHSIOT W pa3BuBa-
0TCS pasnunyHble MeTodbl 60pbObI C HUMM, Tak Kak OHW HOCAT MaCCOBbIN XapaKTep U MOryT MoBrieYb 3a cobor
He OfHY TbICAYY KEePTB, KOTOPbIE NOABEPTIMCL MOWEHHUYECTBY. Ih(EKTUBHAS 3aLLMTa OT TakUX MOLIEHHU-
4eCKUX CXEM B UHTEpHETE ByAeT cuMTaThCs MOBbILEHWE YPOBHS Be30MacHOCTH MHAMBMAA Uk obLiecTsa B
Lenom. Yenosek aomkeH BbITb 3apaHee NPOMHMOPMUPOBAH O PasfMYHbIX CXEMaX MOLLEHHWYECTBA B UHTEP-
HeTe, 4ToObI B ByAyLLEM NpeaoTBPaTUTb BOSMOXHbIE CO CTOPOHbI MOLLIEHHIKOB.

KubepnpecTtynneHuns MoryT coBepLuiaTeCs MtobbIMM nMLaMn. 3TO MOXET ObiTb Kak OAHO NWLO, TaK U
rpynna nogen, KoTopble MOryT B3MOMaTh pasfinyHble CUCTEMbI W AEACTBOBATL C HAMEPEHUSMU C BbIrOAO0M
ans cebs.

Tak kakue xe OblBatoT TUMbl KMbepnpecTynneHnin? PaccMoTpUM NpUMEPLI HEKOTOPLIX PasHOBUAHOCTEN
knbepnpecTynneHun:

1) MOLEHHNYECTBO C UCMONb30BaHNEM 3NEKTPOHHOM NOYTLI U MHTEPHETA
Kpaxa v ncnonb3oBaHue NUYHbIX AaHHbIX
Kpaxa faHHbIX nnaTexHbIX kapT U Apyron MHaHCOBOW MHhopMaLmm
KnbepLiaHTax (BbIMOraTensCTBO AEHET NOA, YrpOo30ii ataku)

KnbepLunnoHax (nosy4eHne HeCcaHKLMOHMPOBAHHOMO AOCTYNa K roCyAapCTBEHHbIM UK kopropa-
TUBHbIM [aHHbIM)

6) HapyleHne aBTOpCKKX NpaB (MpUCBaBaHNE YyX1X Npon3BeaeHnn cebe)

7) Toprosns 3anpeLieHHbIMW ToBapamu, (pacnpocTpaHeHne Ha canTax u apyrux Mectax, rae aTo 3a-
NPELLEHO)

AKTUBHOE pa3BUTUE WH(OPMALMOHHBIX TEXHOMOMUIA U rnobanusauus B COBPEMEHHOM MUpe AenaroT
knbepnpecTynHoCcTb Bce 6onee akTyansHom npobnemon. OanH 13 BUAOB KnbepnpecTynneHui, KOTopblid Mo-
XeT BbITb HanpaBneH Ha BbIBOA M3 CTPOS CETU WK KOMMBIOTEPHON CUCTEMbI - 3apaxeHne BPeAOHOCHbIMM
nporpammamu.

Tak, nocne 3apaxeHus KubepnpecTynHUKX NONYyYaroT AOCTYN K KOMMbOTEPAM ApYrinX Nonb3oBaTenen,
MOMOLLIbIO KOTOPbIX OHW KpagdyT AaHHble Uru COBEPLUAT Apyrie NpoTUBO3aKOHHbIE AeiCTBus. B kavyectse
npuMepa MOXHO PaccMOTPeTb 0BbIYHYI0 CUTYaLMo Takon knbepaTaku. MMpeacTaBuM, YTO YeroBeKy OTnpas-
NAT HEU3BECTHbIN (DAl UNK CChISIKY 3apaHee 3apaxeHHY BUPYCOM C HEM3BECTHOrO HoMepa. Yenosek He
3HaBLLUW O TaKUX MOLLEHHUYECKMX CXemax MepemraeT no CCbifke U 3arpy3ut ann ans CBOero UHTepeca,
4TO B MTOre NPUBELET K PacnpoCTPaHEHMIO BUPYyCa Mo BCEMY NEPCOHANBHOMY KOMMBIOTEPY, @ 3HAYMT K yTeuke
TIMYHBIX AaHHbIX, KOTOPbIE MOFYT MCMONb30BATHCS MOLIEHHWKAMW ANSi CBOMX KOPbICTHBIX LIENsX, Hanpumep
B3ATME KpeamMTa Ha Apyroe nuuo.

OULLMHIOBbIE 3NEKTPOHHbIE MUCbMA, KOTOPbIE PaCcChINAOTCS N0 ANEKTPOHHOM NOYTe U APYIUM KaHanam
CBSA3M, NPEACTaBNAOT co60M ewé oanH Bua kKubepnpectynneHnit. B Takmx nucbMax mMoryT ObiTb BPEAOHOC-
Hble BIIOXXEHMS UMM CCbINKM Ha 3apaxéHHble BeD-caiTbl. Ecnn nonb3oBaTens nepeinaéT no ceuinke, TO aBTo-
MaTWYECKN NepeaacT MOLLEHHMKAM CBOM NMYHbIE AaHHble. KnbepnpecTynHWKM UCnonbaytoT 3T METOABI, YTO-
Bbl 06MaHHbLIM MYTEM NONYYUTb AOCTYN K IMYHOM MHOPMALMK NONb30BATENEN.
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B obuwem u uenom, pacnpeaenénHblie DDoS-ataku HanpaeneHsl Ha T, YTOObI BLIBECTW U3 CTPOS CU-
cTeMy unu ceTb. MHOraa Ans npoBedeHus Takux arak UCronb3ylTes ycTponcTea MHTepHeTta Bewein (loT).
Kpome TOro, ecnv oTnpaBnsTb MHOXECTBO 3aMpoCOB Ha MOAKIIOYEHME NO CTaHAAPTHLIM NPOTOKOMNAaM CBS3W,
9TO MOXET NPUBECTU K Neperpyske CUCTEMBI.

B pesynbtate kubepnpectynHukn moryT yrpoxatb DDoS-aTakoi B pamkax kubepliaHTtaxa, Tpebys
AeHbrn. Tawke DDoS-aTaka MOXeT MCMONb30BaTLCA Kak OTBIIEKAIOLWMIA MAHEBD BO BPEMSI COBEPLUEHUS ApY-
roro knbepnpectynnexus.

OauH 13 n3BecTHbIx NpumepoB — DDoS-aTaka Ha Be6-cailT «bpuTaHCKOM HaLMOHamNbHO foTepeny B
2017 ropy. ATaka MOMHOCTBIO Hapylmna paboTy Beb-canta U MOBGUNBHOTO NpunoxeHus notepen. MoTuBsbl
aTaku 40 CUX MOp HEeW3BECTHbl. BO3MOXHO, 3MOYMbILLNEHHUKM MbITaNNCh LUAHTAXWPOBATL OpraHN3aTopoB
noTepeu.

[laBaiiTe paccMOTPUM NPUMEPbI Pa3NnYHbIX BUAOB kKnbepaTtak:

1. ATaku C UCMONb30BaHWMEM BPELOHOCHBIX MPOrpaMM — 3TO MPOLECC, NPU KOTOPOM 3MOYMbILLSIEH-
HWKM 1CNONb3YI0T CreLuanbHble NporpaMMbl Anst NPOHUKHOBEHWS B CUCTEMY W BbIMOMHEHNS! HECAHKLUMOHNPO-
BaHHbIX AEACTBUIA.

B pesynbTate Takoro NpOHMKHOBEHWS! KOMMBIOTEPHAA CUCTEMA WK CeTb MOrYT ObiTb 3apaXeHbl KOM-
NbOTEPHBLIM BUPYCOM WNW APYTM BPEAOHOCHBIM NporpaMMHbIM obecneyenunem. Mocne atoro knbepnpectyn-
HWKM MOTYT WUCMONb30BaTh KOMMbIOTEP ANS Pa3nuuYHbIX LiENen, BKIoYas XULLEHNE KOH(MAEHUMANbHON NH-
thopmaLn, NOBPEXAEHNE AaHHBIX 1 Apyrne NPecTynHble AeNCTBHS.

OfHUM 13 ApKUX NPUMEPOB TaKoro pofa kubepnpecTtynneHnin senseTcs rnobansHas knbeparaka, npo-
nsowepdwas B mae 2017 roga ¢ nomoLblo nporpamMmbl-BiMoratens WannaCry. Takue nporpammbl No3Bosns-
toT KnbepnpecTynHukam TpeboBaTh Bbikyn 3a B3ATble B «3aNOXHWKW» OaHHble unu yctporctea. WannaCry
ncnonb3oBana ysa3BMMOCTb KOMMNbIOTEPOB nog ynpasneunem Microsoft Windows. B pesynbtate ataku no-
ctpagano 230 000 komnbtoTepos B 150 cTpaHax.

YKepTBbl KMbepaTaku NOTEPSANN LOCTYN K CBOUM (haiinam v nony4mnu coobuieHne ¢ TpeboBaHWEM Bbi-
Kyna B GUTKOMHAX 3a BOCCTAHOBNEHWE focTyna. [nobanbHbin uHaHcoBbIN yiepb ot knbepatakm WannaCry
oueHuBaeTca B 4 munnuapga ponnapos CLUA. 310 kmbepnpecTynneHne 4O CUX MOp OCTAETCS OOHUM M3
KpynHenwmx no macwraby 3apaxeHus u ywepba.

2. OnwwHr — 3710 BUA KMOEPMOLLEHHNYECTBA, MPWU KOTOPOM 3M10YMbILIEHHWUKN PACChIaT dnek-
TPOHHbIE MUCbMA WMWK UCMONb3YIOT ApYrue KaHarbl CBA3u, YTOObl 0BMaHHbIM NYTEM 3acTaBuTb NOMb30BATe-
nei CoBepLUTL LEACTBNS, KOTOPbIE MOTYT MPUBECTMU K CHIKEHMIO YPOBHSA Be3onacHocTh. Takne coobLleHus
MOryT coAepXaTb BPELOHOCHbIE BIIOXEHUS, CChINKM HA ONacHbIE CalTbl UK NMPOCbObI NPEAOCTABUTbL NMNYHbIE
[aHHble.

B 2018 rogy, Bo Bpems npoBeaeHus YemnmoHata mupa no ¢yToony, NpoM30LLEN M3BECTHBIN CryYan
MOLLeHHnYecTBa. B oTuéte «YemnuoHat mupa no obmaHy 2018» Mbl pacckazanm 0 TOM, Kak MOLIEHHUKU pac-
cbinanu 6onenblumkam NoAAemnbHbIE ANEKTPOHHbIE MUCHMA.

B kayecTBe npuMmaHKku OHM uUcnonb3oBanu obelaHne BecnnatHbix Bunetos B Mocksy, rae npoxogusn
YemnuoHaT mupa no ¢ytbony. Te, KTO OTKPbIBAN 3TU NUCbMA M NEPEXoaN Mo CCbifikaM, CTAaHOBUIUCH XepT-
BaMM MOLLEHHUKOB W TEPSI CBOU NWNYHbIE JAHHBIE.

3. PacnpegenénHble ataku Tuna «otkas B obcnyxusaHumy (DDoOS) — 3T0 aTaku B pexume peanbHo-
[0 BPEMEHU, MpU KOTOPbIX 3M0YMBILLSIEHHUK OTMPABNSAOT HAa CepBEp MHOXECTBO 3anpoCcOB, Bbl3blBas €ro
neperpy3ky 1 cbou B paborte.

Llenb Takux atak — BbIBECTW M3 CTPOS cucTeMy unu cetb. MHoraa ans nposeneHus DDoS-atak wc-
nonb3ytoTcs yCTponcTBa MHTEpHETa BeLwen (loT).

MHOXeCTBEHHble 3anpoChl Ha MOAKMOYEHWE MO CTaH4ApTHbIM NpoTokonaM €Bs3n B pamkax DDoS-
aTaku NPUBOAAT K Neperpyske CUCTEMbI.

KunbepnpectynHukn moryT ucnonb3oBate DDoS-ataku B Lensx cBoen Bbirodbl M Tpebosath nnaty 3a
T0, 4T0bbI OHK NpekpaTUnK ataky. DDoS-ataka MoxeT 6biTb OTBMEKAIOLLMM MAaHEBPOM BO BPEMS 4pYroro Ku-
BepnpecTynnexus.

OawH u3 n3BecTHbIX npumepoB — DDoS-ataka Ha BeG-canT «bpuTaHCKol HaLWMOHarNbHON NoTepeny B
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2017 rogy. ATaka NOMHOCTLIO Hapylwmna paboty Beb-cainta n MOGUMLHOMO NpunoxeHus notepen. MoTuebl
aTtaku o CWX Nop He yCTaHoBreHbI. [1peanonoXuTenbHO, 3M0yMbILUMEHHUKU MbITanuCh WaHTaXUpoBaTh Op-
raH13aTopoB NoTepew.

B 3akntoyeHne xoueTcs ckasaTthb, YTO B YCMOBUSAX CTPEMUTENBHOIO PasBUTUS UHKDOPMALMOHHBIX TEXHO-
oMM 1 yBenuyeHus 06bLeMOB KnbepnpecTynneHnin nepes nNpaBoBOM CUCTEMON CTOST Cepbe3Hble BbI30BbI,
CBSI3aHHble C NpaBWUIbHON KBaMMUKaLMEN N HAEXHbIM JoKa3aTesbCTBEHHbIM 0OecrneyeHemM npecTynHbIX
AesHun B Uncposon cdepe. OCHOBHbIE NPOBAEMbI BKIKOYAKOT CIOXHOCTW B YCTAHOBIEHUN (PAKTUYECKNX 0 6-
CTOATENLCTB NPECTYNNEHNS U TEXHUYECKYIO COXHOCTb 3KCMepTU3bl. PelleHne aTux Bonpocos TpebyeT Ko M-
NMNEKCHOro NOAXo4a, BKIOYAOLEro COBEPLUEHCTBOBAHWE 3aKOHOAATENbCTBA, PasBuUTUE Creuuanu3npoBaH-
HbIX METOL0B 9KCMEepTU3bl 1 MOBbILIEHWE KBANM(UKALMM NPaBOOXPaHUTENbHbLIX OpraHoB. TONbKO MpM yCrno-
BMM 3(O(HEKTUBHON afanTaumm nNpaBoBON CUCTEMbI K HOBbIM peanusm LMgpoBOro Mupa MOXHO 06ecneymTb
HaZexallyt OTBETCTBEHHOCTb 3a KMOepnpecTynneHuns v 3alyuTy NpaB W MHTEPECOB rpaXaaH 1 opraHu3auui
B MHHOPMaLMOHHOM CAepe.

CnMcoK UCTOYHMKOB

1. Yto Takoe kubepnpecTynHocTb? 3awmTa OT npectynHocTh https://www.kaspersky.ru/resource-
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2. [loHsTe kmbepnpecTynHocTh U ero Buabl https://skyeng.ru/magazine/wiki/it-industriya/chto-takoe-
kiberprestupnost/

3. Buabl n mepbl npegynpexaeHus kubepnpectynHocTn https://cyberleninka.ru/article/n/vidy-i-mery-
preduprezhdeniya-kiberprestupnosti

4. Bugbl knbepnpectynnenni https://www.cloudav.ru/mediacenter/security/types-of-cybercrime/

5. KubepnpecTynHoCTb: 4TO aTo 7 KaK en NPOTMBOAENCTBOBATb
https://www.v2b.ru/articles/kiberprestupnost-chto-eto-i-kak-ey-protivodeystvovat/
6. KnbepnpecTynHoCTb, copmbl eé NPosiIBNeHNs, cnocobbl 3aLWnThI

https://artemovsky66.ru/govinfo/govinfoprosecutors/media/2024/7/12/kiberprestupnost-formyi-eyo-
proyavleniya-sposobyi-zaschityi/
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NPABOBAA BA3A BOPbBbI C DEUKAMM B
POCCUNCKOW DEAEPALIMA

FOHYAPOB 3AXAP AIMUTPUEBIY

KypCaHT
OIrKOY BO BoeHHbli yHuBepeuteT um. kH. A. Hesckoro MuHobopoHbl PO

HayuHb1ii pykosodumens: CeeyHukosa Bepa BukmopogHa
npenodagamerib
®I'KOY BO BoenHnlti yHugepcumem um. kH. A. Heecko2o MuHo60poHs1 PO

AnHoTauums: B pabote aHanuanpyetcs noHsTue deitka, popMbl ero nposienexuns. MpeacrasneHa aBTopckast
no3ununst No OLIEHKe COBPEMEHHOTO COCTOSIHUS MPABOBOrO perynnpoBaHns 6opbbbl ¢ erkamu, 0COBEHHO Ka-
catowymmucs astoputeta BoopyxeHHbix Cun PO, n cnocobsl 6opebbl ¢ dherkamu.

KnioueBble cnoBa: ek, HegocToBepHast MHopMaLKs, 0BLLECTBEHHOE MHEHWE, OTBETCTBEHHOCTb.

LEGAL BASIS OF FIGHTING FAKE NEWS IN THE RUSSIAN FEDERATION
Goncharov Zakhar Dmitrievich
Scientific adviser: Svechnikova Vera Viktorovna

Abstract: the paper analyzes the concept of fake news and its manifestations. The author's position on as-
sessing the current state of legal regulation of combating fakes, especially those related to the authority of the
Russian Armed Forces, and methods of combating fakes is presented.

Keywords: fake, false information, public opinion, responsibility

deHoMeH (helkoBbIX HOBOCTEN, UNK «ENKoBY, CTan 0AHOM M3 Hanbonee 06CyxaaeMbIx TEM B COBpe-
MeHHOM obLiecTBe. AKTyanbHOCTb JaHHOW npobrembl ycyrybnsetcs pacnpocTpaHeHWeM Les3uHdopmaLmm
yepes UHTEPHET-NNaT(OopMbl, YTO MPUBOAUT K HEraTMBHbIM MOCNEACTBUAM AN OBLECTBEHHOrO MHEHUS,
6e30nacHOCTH U CHUXAET YpOBEHb AOBEPUS K CpeacTBaM MaccoBOM MHGopMmauuu. bonee Toro, o MHeHMo
Wocenuanu A. [1. u ByHuHon M. A. «0cobeHHO OCTPO CTOMT BONPOC O NMPUMEHEHUN U pacNPOCTPaHEHMM (e -
KOB B MEXroCyapCTBEHHbIX 1 MEeXHALMOHamNbHbIX MeauanpocTpaHcTBaxy [1], YTO NOBbILLAET HAMPSXEHHOCTb
B MEXIOCYZapCTBEHHbIX OTHOLUEHWAX U MOXET NPUBECTU K AalbHENLIen ackanaumm KOHGMKToB. B cBsi3n ¢
3TVM, BOMPOC O MPaBOBOM perynupoBaHni 6opbbbl ¢ eikamn B Poccuiickon ®eaepauum nprobpetaeTt oco-
Oyt 3HAUMMOCTb.

B o6wwem Buae deitkoBblie HOBOCTH MOXHO ONPEAENUTb Kak 3aBEA0MO NOXHYI0 MHOPMaLWto, NpeaHa-
3HAYEHHYK0 ANS MaHUMyNMPOBaHUS OBLLECTBEHHBIM MHEHUEM, AEe3NH(OPMALMM UMK MOMYYEHNS SKOHOMUY e-
CKo BbIrogbl. K coxanenuio, 4o Cux nop OTCYTCTBYET NpaBOBOE 3aKpenreHne TepMUHa «eik», NoCKONbKY
(henKoBble HOBOCTW MOTYT MPOSBNATLCA B CaMblX PasHbIX popmax:

1. TlonHas ae3nHdopMaLms — NOMHOCTLH BbIMbILLIEHHbIE COBLITUS 1 DaKTBI.

2. MckaxeHHble akTbl — WHGOPMALMS, OCHOBAHHAs Ha pearbHbIX COBLITUSAX, HO UCKXKEHHAS UMK
BbIPBaHHas 3 KOHTEKCTA.

3. Catupuyeckve matepuanbl — OMOpUCTMYECKE NyBnnKaLumu, KOTopble MOryT ObiTb BOCTPUHSATHI
BCEpbES.
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4. KnukbGenT — 3aronoBku, CO3aaHHble AN NPUBMEYEHWS BHUMAHWS, KOTOPblE HE COOTBETCTBYHOT
COAEpXaHuI0 CTaTbi.

OtcyTCcTBME ODUUMANBHOMO 3aKPENNEeHUs TepMMHa «derky He 03Ha4aeT, YTO OpraHbl rocyAapCTBEH-
HOW BNacTW He OCO3HAOT ero OMacHOCTW. B HacTosee BpeMs Crioxunack pa3BeTBneHHas npaBoBas CuUcTe-
Ma NPOTUBOCTOSHUS PENKOBLIM HOBOCTSIM.

Cuctemoobpasyowmm sensetcs GegepanbHbin 3akoH oT 27.07.2006 Ne 149-03 «O6 mHdopmaumu,
NH(OPMALMOHHBIX TEXHONMOMUSX W 3aLyuUTe MHGOPMaLMUY, TAe YCTaHaBNMBaOTCA NPaBOBbIE OCHOBbLI OTHO-
LWeHNs K MHopmaumu, BKovas ee 3awmty [2]. B Kogekce 06 agMUHUCTPATMBHBIX NMPaBOHAPYLIEHUsX 3a-
KpennseTcs OTBETCTBEHHOCTb 3a pacnpoCTPaHEHWe B CPEACTBAX MAcCOBOW MH(OPMAaLMM U Ha canTax cety
/HTepHeT 3aBeAOMO HEOCTOBEPHOM OOLLECTBEHHO 3HAYMMON MHGOPMaLWV NOA4 BMAOM NPaBaMBbLIX (haKToB,
9TO MOXET NOBMeYb aAMUHUCTPATMBHYIO OTBETCTBEHHOCTb B BUAE WTpada [3].

B oTaenbHbIX criyqasix MOXET NPUMEHSATLCSA W YrofloBHAs OTBETCTBEHHOCTb. 3a NocrneaHue rogel Yro-
noBHbI kogekc aononHeH ctatbsimm 207.1 n 207.2. Ctatbst 207.1 npeaycmaTtpuBaeT OTBETCTBEHHOCTL 3a
nybnuyHoe pacnpocmpaHeHue nod eudomM AocmosepHbIX coobueHul 3a8edoMO TOXHOU UHghopMayuu ob
obcmosimenbcmeax, npedcmasnswux y2po3y XusHu u besonacHocmu egpax0aH, U (unu) 0 NPUHUMaeMbIxX
mepax no obecneyeHuto 6e3onacHoCMu HacesneHusi U meppumoputi, npuemax u cnocobax 3awumsl om yKa-
3aHHbIX 0bcmosimernbcme.

Cratben 207.2 YronosHoro kopekca Poccuitckon ®egepauun yCTaHOBIEHA YronioBHas OTBETCTBEH-
HOCTb 3a NybrM4yHoe pacnpocTpaHeHue 3aBefOMO NOKHOW OBLLECTBEHHO 3HAYMMOW MHGOPMaLMK, NOBREK-
Lwee TshkKue nocnefctams. K Takom MHGopmaLmn 0THOCATCS cBefeHns 06 obeTosTenbcTBax, NpeacTaBnsto-
LMX YTPO3Y XM3HW U 6€30MaCHOCTM rpaaaH, a Takke, HanpuMep, CBEAEHUS O COBEPLUEHHBIX TEPPOPUCTUYE-
CKMX aKTax, rocyapCTBEHHOM NepPeBOpPOTE, BOOPYXEHHOM MATEXe, BOCCTaHUU, OTCTABKE, CMEPTU UMK TSKe-
nov BonesHu pykoBoauUTENe rocygapcTea.

KBanuduumpoBaHHbIM npuaHakoM npectynneHuns no . 2 ct. 280.3 YK P® aenswotca nybnuyHble gen-
CTBMS, HanpaBneHHbIE Ha AMCKpeauTaLmMio ucnonb3oBaHus BoopyxeHHblx Cun Poccuiickon ®epepauun B
Lensx 3awuTbl uHTEpecoB Poccuiickon defepauun u ee rpaxaaH, NoaaepxaHus MexayHapogHoro mupa u
BesonacHoCTi, B TOM yucne NybnnyHble Npu3biBbl K BOCMPENSTCTBOBAHMIO MCMONb30BaHUsS BOOpYXEHHbIX
Cun Poccuinckoin eaepauym B ykasaHHbIX LIENSX, NOBEKWNE CMEPTb MO HEOCTOPOXHOCTM U (MNK) NPUYMHE-
HWe Bpefa 340POBbLI0 rpaxdaH, UMYLLEeCTBY, MaccoBble HapyLUeHUs 06LLEeCTBEHHOMO nopsiaka u (unu) obue-
CTBEHHOM Ge3onacHoCT NGO co3gaBluMe MOMEXU (OYHKLUMOHMPOBAHMIO WM MOBReEKWWe npekpaLleHue
(DYHKLUMOHMPOBAHMS OOBEKTOB XM3HEOOECTIEYEHMS, TPAHCTIOPTHON WK COLManbHOM UHGPACTPYKTYpPbI, Kpe-
AMTHbIX OpraHM3aumin, 06 bEKTOB SHEPreTUKM, MPOMBILLTIEHHOCTM UK CBA3MW.

OcTaHaBnmBasiCb Ha Bonpocax kBanudukauumn gaHHoro npectynnexus, Xyk O.[1. oTMeyaeT, yto «ny6-
NMYHble NPU3bIBbI - 3TO aKTMBHOE obpalleHue (aruTaums) K rpaxgaHam B YCTHOW, MUCbMEHHOM MW WHOW
thopMe (C UCnonb3oBaHUEM TEXHWYECKUX CPEACTB, B TOM YUCIE WHTEPHETA) ANs OKa3aHWs BO3LENCTBUSA Ha
HWX C LEMbI0 CKMOHMTb K BOCMPENSTCTBOBAHMIO 1CNONb3oBaHNs BoopykeHHbix Cun Poccuitckoin Gegepatimm
B YKa3aHHbIX Liensix. Mpu3biBbl MOTYT NPO3ByYaTh B BbICTYMNEHUSX HA MATUHTAX, COOPaHUSIX, MHbIX MACCOBbIX
MEpOnPUATUSAX, UMETb (POPMY NIO3YHTOB BO BPEMS AEMOHCTPALWNA, LUECTBUIA, PACNPOCTPAHSATLCS C UCMOMb30-
BaHWEM CPeACTB MacCoOBOW MHQOpMaLmMK, WHHDOPMALMOHHO-TENEKOMMYHUKALWMOHHBIX CETel, B TOM 4ucne
cetut IHTepHeT» [5].

OpHako KOMW4YeCTBO MPUBMIEYEHHbIX K OTBETCTBEHHOCTW 3a pacnpoCTpaHeHWe (DENKOB MpoAoKaeT
pactu. Mo aaHHbIM CneacTBeHHOro komuteTa 3a HenomnHbin 2022 roa no ct. 207.3 YK 6binu ocyxaeHbl 14
yenosek, a no c1. 280.3 - 3, To B 2023 rogy cyabl BbIHEC NpUroBopbl 3a derkn 0 BC PO 65 nuuam 1 50 - 3a
NyorMyHy OUCKPEAUTALMI0 UCNOMNb30BaHNS BOOPYXKEHHBIX cun [6]. U exerogHo ata uudpa npogomkaet
pacTu.

Ha rocygapcTBeHHOM YpoBHE NOTPebyeTcs NpUHATL CepbesHble pelleHns. Beab, ¢ 0QHOM CTOPOHLI, B
3aKoHopaTenscTee Poccuickon deaepauummn 3akpenneHa Hopma o cBoboge CroBa W XeCTKie 3anpeTbl MoryT
cnocobcTBOBaTH HAPYLLEHWKD 3TOr0 yHAamMeHTanbHoro npaea. C apyroit CTOPOHbI, PAaCnpoOCTPaHEHNE NOX-
HOW MH(OPMALMK, UCKaXaloLLen pearbHY0 NO3ULMI0 CTPaHbl MO KITHOYEBbIM BOMPOCaM, 3aTparvBatoLLmM Cy-
BEPEHUTET CTPaHbI, JOIHKHO HEMeLIEHHO NpecekaThCs.
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1. TMonaraem, 4yto notpebyeTcs Lenblit komnnekc Mep. B npakTuke 60pbbbl C (henkamm yxe akTUBHO
NCMONb3yeTcs METOAMKA ONPEeaENEHNs CauToB M COLICETEN, aKTUBHO y4aCTBYHOLMX B pacnpoCTPaHEHUN Heka-
4eCTBEHHOM WHGopMaumun. B criyyae fokasaHHOrO cnyyast pacnpoCTpaHeHUst HegOCTOBEPHOM MHOpMaLM
PockoMHaa3op vmeeT nonHomoumnst 6nokupoBaTth OCTYN K AaHHbIM cailTam. CooTBETCTBEHHO noTpebyeTcs
[anbHeiiluee COBEPLUEHCTBOBAHWE METOAMKM paccrnefoBaHWs No cocTaBaM NPECTYNeHWN, npeaycMaTpusa-
tOLLIMM OTBETCTBEHHOCTb 3a PacmpoCTpaHeHue (PEKoB, KOTOPbIE paccMaTpuBaniCb Hamn. M camoe rnaBHoe
- nobeanTb HENKOMAHNIO MOXHO TOMbKO COBMECTHBIMM YCUNUSIMIA, @ 3HAYUT HYXXHO pasBuBaTb 0OpasoBa-
TeNbHbIE MPOrpamMMbl W KaMNaHWW, HanpaBIEHHbIE Ha NOBbILUEHWE KPUTUYECKOrO BOCMPUATIS MHAOpMaLn Y
rpaxaa.

®enepanbHbin 3akoH 0T 30.12.2012 Ne 273-03 «O6 obpasosaHumn B Poccuiickon deaepauumny cogep-
XUT Mepbl, HanpaBMneHHble Ha (POPMMPOBAHME Yy rpaxaaH KPUTUYECKOTO MbILLMEHUS U Meana-rpaMoTHOCTM!.
OpHako peanuaauus aTux mep noTpedyeT 3HauNTenNbHbIX (MHAHCOBLIX, OPraHM3aLMOHHBIX U BPEMEHHbIX pe-
CYpCOB.

[MpoBedeHHOE WccnedoBaHWe nokasbiBaeT, YTo Bopbba ¢ herkamum B POCCUMCKOM MPaBOBOM Mone
npeacTaBnseT coboi CROXHYI 1 MHOTOrpaHHyto 3aaady, TpebytoLyto koMnnekcHoro noaxoaa. CoBpeMeHHbIE
TEXHOMOTMM W anropuTMbl PAacMpOCTPAHEHNS MHAOPMaLWK LeNaoT TPYAHbIM OTCREXMBAHWE U MAEHTUGDMKA-
LMK (heikoBbIX HOBOCTEN, YTO TPEDyeT NOCTOSHHOTO OGHOBNEHNSI MEXaHW3MOB MOHWUTOPUHIA U pearnpoBa-
HWs. HeobxoammoCTb ynyylleHns 3aKOHOLATeNnbCTBa, MOBLILLEHUS MEeAMa-rpaMOTHOCT W MCMONb30BaHMS
COBPEMEHHbIX TEXHONOTUIA 1151 BbISIBNIEHNS M NPOTUBOAENCTBUS PenKoBON MHAOpMaLWK CTaHoBUTCS BCe 60-
nee akTyarnbHon. BaxHo, 4ToObl BCe 3aMHTEPECOBaHHbIE CTOPOHbI — rocyaapcteo, CMU n oblectso — pa-
BoTanu COBMECTHO ANs co3aaHWs Be3onacHon MHOPMALMOHHON cpeabl.
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[IPABOBAA 3ALLIMTA NEPCOHAJIbHbIX
[IAHHbIX B LIUPOBYH) 3M0XY: BbI30BbI 1
PELLEHWA

[OPBYHOBA KPUCTUHA AJIEKCAH[IPOBHA

CTYAEHT
MockoBckunid rocyaapCTBEHHbIN topuanyeckuin yHueepeuteT umeHn O.E. KytaduHa (MIHOA),
P®, Mocksa

AHHoTaums: B cTaTbe paccmaTpuBalOTCS OCHOBHble acrnekTbl MPaBOBOTO PErynmpoBaHus 3aluTbl NEPCo-
HamnbHbIX AaHHbIX B LMPOBYHO 3NOXy. B 4aCTHOCTW MCCneaytoTCs BbI30BbI MPABOBOM 3aLUMUTLI NEPCOHANbHbIX
[aHHbIX, OCHOBHbIE MPABOBbIE PELLEHNS 1 MEXaHU3MbI 3aLLMTbI IMYHON MH(OPMALMK AN COXPaHEHUs AOBe-
pust K LchpoBbIM TEXHONOMSIM B COBPEMEHHOM 00LLECTBE.

KnioueBble cnoBa: npaBoBoOe peryn1poBaHne, NepcoHarbHble AaHHbIe, LidpoBas anoxa, passuTie Ludpo-
BbIX TEXHOMOM, BE30MacHOCTL UHOPMALMK, KOEPNPECTYNEHME.

LEGAL PROTECTION OF PERSONAL DATA IN THE DIGITAL AGE: CHALLENGES AND SOLUTIONS
Gorbunova Kristina Aleksandrovna

Abstract: The article examines the main aspects of legal regulation of personal data protection in the digital
age. In particular, it examines the challenges of legal protection of personal data, the main legal solutions and
mechanisms for protecting personal information to maintain trust in digital technologies in modern society.
Keywords: legal regulation, personal data, digital age, development of digital technologies, information securi-
ty, cybercrime.

C pa3ssutuem obLecTBa, BO3HUKHOBEHWEM YaCTHON COBCTBEHHOCTH U (POPMUPOBAHNEM rOCYLAPCTBE H-
HOrO YCTPOWCTBA, a TaKke B KOHTeKCTe Bopbbbl 3a BNacTb M NpoLeccoB rnobanusaumm, MHgopmaumus npuod-
peTaeT CTaTyC LEHHOro pecypca. B €BA3M C 3TUM BOMPOC HALEXHOW 3aliuTbl U COXPAHEHUS WHGOpMaLmm
CTaHOBWTCS OHOW U3 KNKOYEBbIX 3a4a4 COBPEMEHHOMO MUpa.

BceobLjas aeknapauus npas YenoBeka NPOBO3rNALLAET B KAYECTBE HEOTHLEMIIEMOrO NpaBa Kaxgoro
YenoBeka NpaBO Ha 3alLyWTy OT NPOM3BOSLHOIO BMELIATENbCTBA B YACTHYI0 XM3Hb. HUKTO He MOXET noasep-
raTbCs NPOMU3BONBHOMY BMELLATENbCTBY B €r0 NUYHYI0 M CEMENHYHO XWU3Hb, MPON3BOMNbHBIM NoCAraTenbCTBaM
Ha HEeNPUKOCHOBEHHOCTb €10 XUNWLLA, TalHy ero KOPPECMOHAEHLMM UMK Ha ero YeCTb 1 penyTauuio [1].

lMpaBo YeroBeka Ha HEMPUKOCHOBEHHOCTb YaCTHOW XM3HU MOSYYUSIO HOPMATUBHOE 3aKpenneHue BO
BTOpOW nonosuHe XX Beka. lNocnenosatenibHoe YTBEPKAEHWE AaHHOMO NpaBa B MeXAYHapOOHbIX JOKYME H-
Tax, B 4aCTHOCTU ero gobasneHne B MexayHapoaHblii NMakT O rpaXgaHCKUX U NOMMTUYECKUX npaBax (CTaTbs
17), KoHBEHLWIO O 3aLuuMTe NpaB YenoBeka M OCHOBHbIX cBOOOA (CTaTbs 8), KOHBEHLMIO O 3aluuTe NpaB BCEX
TPYASALMXCS-MUTPAHTOB 1 YneHoB ux cemen (ctatbs 14), KoHBeHumo o npaBax pebeHka (ctatbst 16), Koh-
BEHLMIO 0 NpaBax MHBanuaoB (ctatbsl 22), KoneHumo CHI 0 npaBax v 0CHOBHbIX cBoBogax Yenoseka (cTa-
Tb51 9), AcbpuKaHCKyto xapTuto npae 1 6narononyyus pebexka (ctatbs 10), @ Takke B MHOMOUMCIIEHHbIE APY-
rMe MexgyHapoaHble 1 pervoHanbHble CornalleHns No npaBam YenoBeka, CTano BaxHbIM 3Tarom B Npu3Ha-
HWW 3TOrO NpaBa MeXAyHapOAHbIM COOOLLECTBOM.
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B Poccuitckon ®efepauny npaBo Ha HEMPUKOCHOBEHHOCTb YACTHOM XXM3HW 3aKPEMneHO Ha BbICLUEM
YPOBHE topuanyeckoit cuctembl. KoHctutyums Poccuiickon deaepaumn 0gHO3HaYHO 0becneymBaeT Kaxagomy
rpaxgaHuHy npaBO Ha HEMPUKOCHOBEHHOCTb YACTHOM XM3HM, NIUYHYI0 U CEMENHYIO TalHy, 3aLuTy CBOEN Ye-
CTW 1 fobporo nMeHu (4. 1 ¢T. 23), NpaBo Ha TaiHy nepenncku, TenedoHHbIX NeperoBopoB, NOYTOBLIX, Tene-
rpacoHbIX U MHBIX COOBLLEHNA (4. 2 CT. 23).

B cootBetcTBMM C YacTbio 1 cTaThn 24 KoHctutyumu Poccuiickon ®egepauuu, cbop, xpaHeHue, uc-
Nonb30BaHWE W pacnpocTpaHeHne NHGOPMALMK O YaCTHOM XU3HU YeroBeka 6e3 ero cornacus 3anpeLleHbl.
OpnHOBpEMEHHO KaxaoMy rapaHTupyeTcs csoboaa Mbicnn 1 crosa (4. 1 ¢T. 29), kaxabli UMeeT npaBo CBO-
6ogHo uckaTb, nonyyatb, NepeaaBaTb, MPOU3BOAWUTL U PAcMpOCTPaHATbL MHGOPMALMIO MoBbIM 3aKOHHBIM
cnocobom (u. 4 ct. 29).

CornacHo yactu 2 ctatbit 17 KoHctutyumum Poccuiickon ®efepauuu, 0CHOBHbIE Npasa 1 cBobodb! Yeno-
BeKa SBNSATCS HEOTHY)XAAEMbIMU W MPUHALNIEXAT KaxaoMy C MOMEHTa poxaeHust. [laHHoe nonoxeHue umeet
Ba)XHOE 3HauYeHue, Tak Kak OHO topuanyeckn ukcupyeT 6asoBble OTHOLIEHWUS MEXOY MHAMBWAOM U rocygap-
CTBOM, TEM CaMbIM YTBEPXAAs OAMH U3 KITOYEBbIX MPUHLMMOB 3TUX OTHOLWEHWI. Vcxoas 13 aToro, creayeT uH-
TEPNpeTUpoBaTh ykasaHHoe nonoxeHne KoHctutyumm Poccuiickon ®epepauum cnegyrowmm obpasom: Kaxasin
4esioBeK, HauMHas C MOMEHTa CBOETO POXOEHWS U A0 KOHLA XWU3HW, HaZeNleH BaXHEeNLWUMW (OCHOBHBIMY) Npa-
BaMW. HWKTO 1 HU NpM Kakux 0BCTOATENBCTBAX HE MOXET BbITb NnLEH 3TuX npas. OCO3HaHME OCHOBHbIX NpaB
TpaKTyeTcs Yepes npuamy yYactu 2 ctatbi 17 KoHcTutyumm Poceuiickon ®egepauum v nogpasyMeBaeT Ux HeoT-
YyKOaeMbIN XapakTep, a Takke NPUHAANEXHOCTb KaaoMy YesloBeKy OT poxaeHus [2, ¢. 134].

Takum obpasom, KoHcTutyums Poccuiickon ®efepay, NOMAMO NpaBa Ha XW3Hb, K YUCNY HEOTbeM-
NIeMbIX NpaB OTHOCUT NPaBO Ha AOCTOMHCTBO NMYHOCTM (4. 1 ¢T. 21), NpaBo Ha cBobogy (4. 1 CT. 22), a Takxke
NpaBO Ha HEMPWUKOCHOBEHHOCTb YaCTHOM XM3HM (4. 1 cT. 23). Bce ykasaHHble npaBa OTHOCATCA K KaTeropum
TIMYHBIX KOHCTUTYLIMOHHBIX NpaB W cBoBof, YTO 0ByCnaBnMBaeT Ux CTaTyc kak OCHOBHbIX.

Bo MHOMMX cTpaHax MpuHATbI cneuuanbHble 3aKOHbI, perynupytowme cbop, xpaHeHne u obpaboTky
nepcoHanbHbIX gaHHbIX (Hanpumep, GDPR B EBponeiickom cotose, ®enepanbHblin 3akoH Ne152-03 B Poc-
CuK). 3TN HOPMATUBHbIE aKTbl YCTAHABNMBAOT TPEBOBaHUS K KOMMAHWAM W OpraHn3aLmsam no 3alyute JaHHbIX
W npaBa Cy6bEKTOB AaHHbIX.

Bonee petanbHO perynupyeT cdepy 3aliuTbl NEPCOHanbHbIX AaHHbIX PeaepanbHbii 3akoH «O nepco-
HanbHbIX AaHHbIX» oT 27.07.2006 Ne 152-03. 3TOT 3aKOH pernameHTupyeT npasuna obpaboTkn NMNYHON UH-
(hopmaun, BKIHOYAs NPUHLMMBI, YCOBUS U NpoLeaypbl, a Takke 3akpennser npasa M 06s3aHHOCTU Mexay
onepartopamu u cybbekTamu NepcoHasnbHbIX AaHHbIX.

®enepanbHbin 3akoH «O NepcoHarnbHbIX AaHHbIX» ONpedensieT NepcoHanbHble AaHHble Kak Mobyto
WHOPMALMIO, MO3BOMALLYI0 YCTAaHOBUTL NIMYHOCTL YEMOBEKA UMK y3HATb AeTanu ero XusHu. K Takum gas-
HbIM OTHOCSTCS, HanNpUMep, nonHas aata poxaenus, V0, agpec NpoOXUBaHUS UK perucTpaunm, cemenHoe
nonoxeHue, ypoBeHb J0X0Aa, 06pa3oBaHue 1 cBeaeHus o pabote (Bknovas sapnnary) [3].

UTo kacaeTcs nepcoHanbHbIX AaHHbIX paboTHWMKa, TO cornacHo ctatbe 86 TpyaoBoro kogekca Poccui-
ckon denepaumu, 3T0 MHGOPMALKSs, KOTOpylo paboTogaTenb MofyyYaeT B pamkax TPYAOBbIX OTHOLUEHWA W
KOTOpas OTHOCUTCS K KOHKPETHOMY COTPYAHMKY. 3aKOH YCTaHaBIMBaeT OrpaHudeHus ans pabotopareneit:
OHM MOryT cobupaTb TOMbKO T€ JaHHbIE, KOTOPbIE HEMOCPEACTBEHHO CBS3aHbl C TPYAOBOW AEATENBHOCTHI
paboTHuKa [4].

YTeuku nepcoHanbHbIX AaHHbIX MPOSOMKAT 0CTaBaTHCA CEPbE3HOM Yrpo301, HECMOTPS Ha yCUInus no
WX npegoTBpaLleHunio. Tonbko ¢ Havana roga PockomHagsop 3admkcnposan 30 MHUMAEHTOB, B pesynbTare
KOTOPbIX B OTKPbITbIA 4OCTYN nonano Gonee 38 MUNNMOHOB 3anucen.

B sHBape 2025 roga ctano M3BeCTHO 0 MacLUTabHOM yTeuke AaHHbIX NOYTH NOMYMUIIMOHA POCCUACKMX
Bnagenbues asTomobunen KIA. Xakepbl onybnukoBanu MHGOPMaLMo, NPEANONOXMTENBHO MOMYYEHHYHO 13
WT-cuctem ocmumansHoro npeactasutensctea KIA, kotopas gatupyertcsa centsiopem 2024 roga. B packpbl-
Tbix 6a3ax cogepxatcs nonHole ®UO, anekTpoHHbIE agpeca (172 TbiCSuM YHUKamNbHLIX), HOMepa TenedoHOB
(448 TbicaY yHMKaNbHBIX), AaTbl poxaeHus, IP-agpeca, XelmpoBaHHble Napoy U axe TekcTbl obpalleHui
KNWEHTOB. OTOT MHLMAEHT NPU3HAH OOHUM U3 KPYMHENLWMX B POCCUIMCKOM aBTOMOGUITBHOM CEKTOPE.

Tarke B 2025 rogy Obinn 3adMKCMPOBaHbI YTEYKN OaHHbIX MONb30BATENEN MHTEPHET-MarasnHa Black
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Star Wear u knueHToB cetn marasunHos 06ysu EKONIKA (105 Tbicay yenosek). B cespane 2025 roga crano
W3BECTHO O KOMMPOMETALMN AaHHbIX COTPYAHUKOB PXK[, 3aTpoHYBLUEN NOMMUNINOHA 3anucen.

Bce noaxoabl k 0becneyeHno KOHUAEHUMANBHOCTW NEPCOHANBHBIX AaHHBIX MOXHO YCMOBHO Kraccu-
(h1UMpOoBaTh N0 TPEM HanpaBeHUAM:

1. [paBoBOe perynupoBaHue OTHOLLEHMI: YCTaHOBMEHWE NPaBUA B rpaxgaHCcKkoM W TPyAOBOM 3aKO-
HoZaTenbCTBE, ONPeaenAtoLLMX B3aMMOAENCTBIE rpaxaaH C rocyAapCTBEHHbIMM OpraHaMn 1 COTPYAHUKOB C
nx pabotogaTensmu.

2. OrpaHuyeHmne BnacTHbIX NOSHOMOYMIA: [pUMeHeHNe NPaBOBbIX 1 OpraHU3aLMOHHBIX Mep, KOTOpbIe
OrpPaHMYMBaOT BO3MOXHOCTK paboTodaTenen u rocyaapCTBEHHbIX CRyXaliux B OTHOLUEHUM NepCOHanbHbIX
AaHHbIX.

3. ObecneyeHune nuyHorn HesonacHOCTU: apaHTUPOBaHKE KaxXgoMy YErOBEKY NMpaBa Ha 3alyuTy ero
NepCoHasbHbIX AaHHbIX OT HECAHKLMOHUPOBAHHOIO AOCTYNA U UCMONb30BaHUS.

CyulecTBytowlast 3akoHogaTeNbHas 6asa B 06nacTu 3aluTbl JaHHbIX, NPeACTaBneHHas, Hanpumep,
GDPR B EBpocotose 1 3-152 B Poccuu, TpebyeT fanbHenLero passuTus 1 cornacoBaqmus. 3to Heobxoammo
ANS TOro, YTobbl 3aKOHOAATENLCTBO MOMO AG(EKTUBHO pearnpoBaTh Ha MOCTOSIHHO MEHSIIOLLMECS TEXHOMO-
MMYeckue n coumanbHble peanuu.

Hapsigy ¢ npaBoBbIMW HOPMaMK, KPUTUYECKW BAXKHO BHEAPSATb COBPEMEHHbIE TEXHOMOMMYECKME W Opra-
HWU3aUMOHHbIEe peweHns Ans obecneveHns 6e30NacHOCTU LaHHbIX, BKOYas WUpoBaHWe, aHOHUMU3aLWIO,
KOHTPOMb JOCTYNa W Co3haHne Pe3epBHbIX KOMMI. AKTYanbHOCTb 3TUX Mep MOAYEPKMBAETCS 3HAYNUTENbHBIMM
(OMHAHCOBBLIMM NMOTEPSIMM OT yTEYeK MHPOPMALMKM 1 yHacTUBLUMMUCS KnbepnpecTynneHuamu [5, ¢. 175].

B cBeTe BCero ckasaHHOro, BO3HWKAET 3aKOHOMEPHbIN BOMpoC: «Kak adhheKTUBHO 3aLiMTUTL NepCo-
HanbHble faHHble?». AkenepTobl Digital Rights Center, npodeccnoHanbHble pucTsl B 0b6nactu knbepnpasa
(IT & IP), B cBOEM NYBnMKaLmm Ha Xabpe OnUCLIBAKOT NPAKTUYECKME LWark 4Ns PeLLeHns 3Ton npobnembi:

1. YcraHoBneHue LeneBoro ypoBHsl 6e30nacHOCTY:

[MepBblit N BaXKHEMLUMI AT — NOHSATb, HACKONbBKO 3aLMLLEHHbIMY JOMKHBI BbITb JaHHBIE, UCXOAS U3 UX
TNa ¥ NOTEHLMANbHBIX PUCKOB.

2. Co3paHue BHYTPeHHWUX NpaBun U npoueayp:

JT0 noapasymesaeT pa3paboTky YETKUX MOUTUK U pernameHToB no paboTe ¢ AaHHbIMKM, @ Takke npo-
BEAEHWE TPEHVHIOB [N NepcoHana no Bonpocam 6e3onacHoCTH.

3. TpumeHeHMe TEXHONOrMYECKUX peLIeHUH:

[ns 3aWwuTbl OT HECAHKLMOHMPOBAHHOMO AOCTYMa UCMOIb3YHTCA Takue WHCTPYMEHTBI, Kak LUMgpoBa-
HWe, HadexHas ayTeHTU(VKaLMS U CUCTEMbI MOHUTOPUHIA BTOPXEHWIA.

4. Mopbop Hanbonee AEUCTBEHHbIX MHCTPYMEHTOB:

lMocne onpegeneHns Lenen 1 BO3MOXHbIX METOAOB 3aluTbl, HeobX0aMMO BbibpaTh Te CpeacTBa, Ko-
TOPble rapaHTUPYIOT JOCTKEHNE XenaeMoro ypoBHs 6e30nacHoCTy.

5. BHeppeHue TexHonorum «privacy by design»:

OTO KOHUenuus, KoTopas nogpasyMeBaeT WHTErpauuio NpUHLMMNOB 3alWTbl AaHHBIX U KOH(UOEHL M-
arnbHOCTW Ha BCex aTanax pa3paboTku NpoaykToB W ycnyr. 3Ta naes bbina ewe npeanoxera B 1990-x rogax
KaHaZCKUM SKCMepTOM Mo 3awyute gaHHbix AHHOM Kasoukian v ¢ Tex nop nonyymna LMpOKOe NpUsHaHWe K
MOAAEPXKKY.

[ins obecneyeHuns KOHPUOEHLMANBHOCTY, LENOCTHOCTU W 3aLLMTbl AaHHbIX OT HECAHKLMOHUPOBAHHOMO
[oCTyna HeobXxoauMMO co3daTb HagexHyt cuctemy 6esonacHocTu. [locTyn K nepcoHanbHOM WHGopMaLmmn
LOMKeH ObiTb CTPOrO OrpaHMyeH BnagenbLeM U AOBEPEHHbIMU NULAMK, @ NONb30BaTeNn JOMKHbI UMETb
MOMHbI KOHTPOSb HaJ TEM, KaK WX AaHHble UCMONb3y0TCS TPETbUMM CTOPOHAMM.

[eLeHTpanu3oBaHHbIe CUCTEMbI XpaHeHus, bnarogaps OTCYTCTBUIO €AWMHOM TOYKM OTKasa U pacnpese-
NIEHHOMY XpaHeHuio, U TexHonorus BriokyerH, obecneunBatoLLas HEM3MEHHOCTb, NpeacTaBnsoT coboit nep-
CNEKTWBHbIE PELUEHNS AN1S 3aLUMTbl AaHHbIX.

HecmoTps Ha npobnembl MacluTabupyemoctn GrokyeiHa, KOMMIEKCHbIA NOAXO0A, COYETALMA 3TU 1
ApYrue TEXHONOMYeCKe MHHOBALMM C YETKUM 3aKOHOLATENbCTBOM U MOBbILIEHNEM OCBELOMITEHHOCTU MOMb-
30BaTenen, ABMSAETCS KMOYOM K CO3AaHM0 6e30nacHoro 1 cnpaBeaimBoro LUgpoBoro mupa.
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proposes the idea of classifying such disputes based on their main criterion by fields.
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KNACCUOUKALINA ADMUHAUCTPATUBHO-NPABOBbIX CITOPOB
AuwumbdeToB Maxmya YpasboeBuy

AHHOTauus: B cTaThe aHanM3MpylTCs HEOBXOAMMOCTb U OCHOBAHUA KnaccuduKaLm aaMUHUCTPATUBHO—
NpaBOBbIX CMOPOB, @ TakkKe Npe/naraeTcs Uaes KnaccudukaLm Takux CnopoB Ha OCHOBE UX OCHOBHOTO Kpu-
Tepus No oTpacnsam.

KnioueBble cnoBa: knaccudukaLms, agMUHUCTPATUBHO—NIPABOBbLIE CMOPbI, NyONUYHO-MPABOBbIE OTHOLLE-
HUS, 0BBEKT, aAMUHIUCTPATUBHBIN OpraH, CyObekT, YenoBeyeckas AeATENbHOCTb, NPOLIECCYarnbHbIi NOPSAOK,

Introduction: Without understanding the essence and types of administrative—legal disputes, it is diffi-
cult to effectively and correctly resolve many problems that arise during the activities of administrative bodies.
In order to better understand the essence and types of administrative—legal disputes, their classification plays
a crucial role.

Classification refers to the division of a particular thing into groups based on specific characteristics
and in line with the general goals of the research. Logically, it involves categorizing objects and events accord-
ing to certain features. As a result of this division, the categories form a single hierarchical system, ensuring
coherence and connection between them.

Classification is a systematic arrangement of concepts and categories of objects related to any field of
knowledge or human activity, which helps to identify the connections between them. This method helps to
study individual phenomena, determine the patterns of their development, and also determine how to use
them. By studying each phenomenon or object itself and finding patterns, it makes it possible to understand
how it can be used in practice. Accordingly, modern theorists pay special attention to the development of
problems of classifying research objects. Thus, in order to fully understand the essence and content of an
administrative-legal dispute, it is first of all important to classify the dispute. The scientific and practical
significance of classification is that it allows to identify parallelism in the activities of administrative bodies, and
to resolve disputes in case of doubt about their relevance. Also, classifying disputes allows to reveal the
general features inherent in their class, to unify the procedure for resolving them.

The main findings and results: Some scholars, speaking about the basis of classification, avoid the
term generalized criterion [1]. As a result, the problem of choosing criteria as a basis for classifying
administrative-legal disputes arises [2]. Foreign scholars have put forward various approaches to the
classification of administrative—legal disputes. In particular, at the stage of development of jurisprudence in

VIl MEXXIYHAPOJHAA HAYYHO-NPAKTWYECKAA KOHDEPEHLINA | MLIHC «HAYKA 1 NPOCBELLLEHWEN




IOPYCTIPYIEHLIAA. MPABOCY/IE M TOCYIAPCTBO n

Russia, V.A. Yusupov was the first to classify administrative-legal disputes, distinguishing four types of them.
In particular, disputes arising from decisions on administrative cases made in the course of operational
activities on issues related to the civil service, and disputes arising in the process of concluding, amending or
executing administrative contracts [3]. Of course, this type of classification proposed by V.A. Yusupov can be
used to resolve administrative—legal disputes systematically and out of court. This approach helps to better
understand the process of pre-trial resolution of disputes. This, in turn, leads to effective and rapid resolution
of problems. However, such a comprehensive approach does not take into account some categories of
administrative legal disputes that arise within the framework of administrative judicial proceedings, in
particular, the subjects of the dispute, the nature of the disputed legal relations, and the relationships between
the parties to the dispute.

When considering the category of administrative dispute from the perspective of a general and unified
theory of administrative law and procedure [4], scholars distinguish between judicial and extrajudicial
administrative disputes that arise within the framework of administrative—protective (judicial) cases regulated
by various laws, including codified laws [5]. The lack of systematization of the norms regulating administrative—
legal relations arising in connection with the implementation of the administrative-legal institution of pre—trial
appeal makes it necessary to develop legislation on the separation of categories of administrative disputes in a
clear and specified form [6]. In turn, extrajudicial administrative disputes can be classified on various grounds,
including the features of the administrative dispute related to the activities of state administration, the
procedural procedure for applying the administrative—legal coercive mechanism [7]. Thus, the diversity of
administrative-legal disputes makes it possible to classify them on various grounds. However, not every
criterion is the basis for classification, but only the criteria that are important. Accordingly, the classification
(classification) of the logical framework of the legal concept according to any criterion and basis is always
conditional and causes inevitable discussion.

E.B. Luparev considers administrative-legal disputes as a separate type of administrative-legal
relations, dwells on the main criteria for classifying administrative—legal disputes proposed in the discipline and
includes the following: by composition (protective and regulatory), by the level of authority in relations between
subjects (subordination, coordination, re-coordination) [8]. He also proposes a construction consisting of the
following elements for classifying the subject composition of participants in an administrative—legal dispute.
“‘Disputes between individuals and organizations and state bodies, local government bodies and other bodies
with state governance authority; disputes between bodies with state governance authority within the same
system; administrative procedural disputes” [9]. However, in our opinion, administrative procedural disputes
cannot be included in the classification of administrative—legal disputes from the point of view of their direct
connection with the judiciary and judicial acts, and the fact that courts are not administrative bodies, and
judicial acts are not administrative acts.

AB. Zelentsov also proposed several important theoretical principles in the classification of
administrative-legal disputes. In particular, he partially agreed with the views of E.B. Luparev in this regard
and proposed the classification of participants according to the composition of the subject as a method of
classification. In this classification, the relationship between state bodies and other entities was considered as
the main criterion [10].

In turn, N.G. Salishcheva, choosing the material objects that gave rise to the dispute as the principle of
classifying administrative—legal disputes, proposes to include the following cases in the Code of Administrative
Judicial Procedure [11]. In particular, cases on disputes over regulatory legal acts and disputes over individual
administrative acts and specific actions (inaction), on imposing an obligation to adopt an individual
administrative act or issue a permit, and on determining legal facts related to the public status of a person.

Of course, when classifying an administrative—legal dispute by subject, the main condition is that state
bodies, state institutions, and non-state organizations enter the status of an “administrative body” in the
process of public legal relations. Therefore, when classifying an administrative—legal dispute by subject, we
interpret not state bodies, state institutions, and non-state organizations, but “administrative body” as its main
subject. This type of classification can be divided into: disputes between individuals and administrative bodies
not related to entrepreneurial activity; disputes between individuals (individuals and legal entities) and
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administrative bodies related to entrepreneurial activity; disputes between individuals (individuals and legal
entities) and non—state organizations; disputes between state bodies (institutions) (with horizontal and vertical
subordination).

A.B. Zelentsov also put forward the idea of classifying administrative-legal disputes according to their
cause. In this classification, the causes of the conflict, that is, administrative decisions and the actions of the
officials of the administrative body, are considered as the main criteria [12]. Similarly, N. G. Salisheva also
proposed to classify administrative-legal disputes according to their cause. According to him, it is possible to
create different classifications of administrative—legal disputes depending on the causes and object. In this
classification, administrative decisions and actions are considered as the main criteria [13].

The theory of classifying disputes by object was put forward by such scientists as V.A. Svetlov and F.
Glazl. In this case, the main criterion is the sphere in which the administrative—legal dispute arose [14]. In this
type of classification of disputes, it is possible to divide them into disputes related to management activities
and those in the socio—economic sphere. In general, disputes can be classified based on their various
elements. However, it is important to classify administrative—legal disputes according to their main criteria.

For this reason, we agree with the theoretical views of the above-mentioned scientists, and we believe
that it is important to classify administrative-legal disputes according to the following bases.

In particular, administrative law is a branch of law that regulates social relations arising in the field of
public administration, and serves the stable and balanced development of public-legal relations in society.
Disputes arising within the framework of these relations are a legal expression of the contradiction between
individuals (legal and physical) and administrative bodies, and their correct classification by field of origin is of
great scientific and practical importance. Since public-legal relations arise in various fields, this diversity leads
to the fact that administrative-legal disputes acquire different characteristics, and as a result, have their own
substantive and procedural order.

Therefore, resolving administrative—legal disputes arising in different areas in a single method can not
only lead to legal errors, but also to a violation of the rule of law. The complex nature of administrative—legal
disputes requires not only a substantive, but also a clear procedural approach in the processes of pre—trial and
judicial resolution of disputes. This type of classification serves to protect procedural justice and equality of
rights. For example, in disputes arising on pension issues, social protection is required, while in disputes in the
tax sphere, a balance must be maintained between financial discipline and the interests of business entities.

Conclusion: Therefore, each field requires specific knowledge and practice in resolving disputes. In
addition, this method of classification will be of practical importance in determining the court jurisdiction of the
dispute. In addition, a clear classification of the areas of origin of the dispute lays the groundwork for the
improvement of legislation, high accuracy in law-making (for example, determining special procedural
procedures for hearing the dispute in court based on the specific characteristics of disputes of this category,
revising the deadlines for applying to the court established by law, etc.). Classification of administrative—legal
disputes by sectors is not only a theoretical, but also a scientifically based practical solution that ensures legal
accuracy and efficiency. Also, this type of classification serves, firstly, to correctly understand the object and
nature of the dispute, secondly, to correctly choose court proceedings, and thirdly, to ensure the rule of law.
For this reason, the classification of administrative legal disputes by sectors is not only possible, but also
necessary.
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YK 3479

BHE/IPEHUE OHMANH-CY/10NPOM3BOAICTBA B
APBUTPAXE: 3®®EKTUBHOCTD 1 NPABOBBIE
[IPOBJIEMbI

WIbMETOB PYCTIM TAXHPOBMY

CTyAeHT 4 kypca bakanaspuara
Poccwiickast akageMnst Hapo4HOTO X03ACTBA W roCyAapcTBEHHON cnyx6bl npu MpesnaeHTte PO

AHHoTaums. CtaTbs NocBALLEHa aHanuay LmdpoBu3aumm apbutpaxHoro npouecca B Poccun. Paccmatpu-
BaKTCS HOpMaTuBHbIE OCHOBBI («Llncbposon cyay, 3akoH Ne 262-3, nonpasku 2021 r. 8 AlK P®), npaktuka
OHNalH-3acefaHui, Hay4Has QUCKYCCUS W KIloYeBble NPaBoBble NPOBIeMbI (COCTA3ATENbHOCTb, MAEHTUMN-
KaLus y4aCTHUKOB, 3aluTa JaHHbIX, TalHa COBELLATENbHOM KOMHATbI). [1okasaHo, YTo AUCTaHLMOHHBIA (op-
MaT MOBbILLIAET CKOPOCTb PACCMOTPEHMUS Aen U AOCTYNHOCTb NPaBOCYAUs, COXPaHASA Npu 3TOM pucku, Tpeby-
lOLLIMe COBEpPLLEHCTBOBAHWS 3aKOHOAATENbCTBA W TEXHOMOTUH.

KntoyeBble cnoBa: UugpoBOe NpaBoCyaue; apbuTpaxHbIA NPOLECC; OHManWH-3acefaHue; BUOEOKOHGe-
PEHL-CBA3b; ANCTaHLMOHHOE yyacTue.

DIGITALIZATION OF RUSSIAN ARBITRATION: ONLINE HEARINGS’ EFFICIENCY AND LEGAL
CHALLENGES

limetov Rustem Takhirovich

Abstract. The paper explores the digital transformation of Russian arbitration proceedings. It reviews the legal
framework (“Digital Court’, Federal Law No. 262-FZ, 2021 amendments to the APC RF), practical experience
with online hearings, academic debate and key legal issues (adversarial principle, participant verification, data
protection, judges’ deliberation secrecy). The research shows that online adjudication accelerates case resolu-
tion and improves access to justice, while outstanding risks call for further legislative and technological refine-
ments.

Keywords: digital justice; arbitration proceedings; online hearing; video conferencing; remote participation.

HopmaTuBHbIe 0CHOBbI LudppoBMU3aLum apoUTpaxkHoro cyaonpon3BoacTea

lMnatcopmoit umdgposon TpaHcdopmauun ctan deaepanbHblii 3akoH Ne 262-03, yctaHoBMBLLNIA 065~
3aTenbHOCTb Nybnukaumm cyaebHbIX akToB U 3NEKTPOHHBIN AOKYMeHToobopoT [1]. B ApbutpaxHbin npoLec-
cyanbHbln kogekc €2013r. BKNOYEHbI NpaBunia nogayn LOKYMEHTOB UM y4acTUst Yepes BMOEOKOHMDe-
peHu-cBa3b [3]. MaccoBoe npUMeHeHWe AUCTaHLMOHHBIX TEXHOMOM HaYanock ¢ NoctaHoBnexus Mpesungn-
ymoB BC P® n Coseta cyaen PO Ne 821 ot 08.04.2020, pa3spelumBLUIErO OHMAMH-3ace4aHust Ha Nepuog naH-
aemun [4]. Utorom ctano npuHsatne ®epepanbHoro 3akoHa Ne 440-03 (30.12.2021), 3akpenusLuero cT. 153.2
AMNKP® n petanuanpoBasLuero nopsigok Beb-koHdepeHumn (noeHtudmkaums vepes ECUA, Bugeosanuch
3acefaHus, aneKTPOHHAas Nojaya xogaTancrs) [2].

MpakTuka apbuTpaxHbix CyaoB

C mas 2020 r. no man 2022 r. npoeeaeHo cabliwe 600 TbiC. OHNalH-3acegaHuit; k cepeamnte 2022 r. go-
NA AUCTaHUMOHHbIX npoueccoB npesbicuna 7 % [8]. Moptan «Moi Apbutp» u Bepudukaumns yepes ECUA
obecneumnm HagéxHoe NOAKIIYEHWE CTOPOH. IKOHOMUS BPEMEHU W CPEACTB 0COBEHHO 3ameTHa Ans busHe-
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ca, y4acTBYyIOLLEro B npoLeccax BHe Mecta peructpaumn. BepxosHein Cya P® noatesepamn paBHO3HAYHOCTb
ANEKTPOHHbIX 1 ByMaxHbIX AOKa3aTenbCTB, ykasaB, YTo CyA He 0bs3aH pacnevaTbiBaTb Matepuarsl, nony-
YeHHble B Uucposon hopme [9].

Hayu4Has u akcnepTHas guckyccus

Viccneposateny nogyYépKkMBatoT, YTO 3MEKTPOHHOE MpaBocyauMe — Hoeas hopma cyaebHoM 3alnTl,
TpebytoLas aganTauum npoueccyasnbHbIX NpuHUMNoB [6]. Mpegnaraetcs egnHas KoHuenums uudpoBoro cy-
[ONPOM3BOACTBA, OXBaTbIBAKOLLASA NEKTPOHHbIE apXMBbl, OHMaH-3aceAaHuns 1 CTaH4apTbl MHOPMALMOHHOM
BesonacHocT [7]. KpuTnyeckn OLEeHWBAIOTCS PUCKU «LMAPOBOTO HEPABEHCTBAY: KAYECTBO CBSA3N M YPOBEHD
LMchpOBOIA rPAaMOTHOCTM MOTYT BIUSATb HA COCTA3ATENBHOCTb.

KntouyeBbie npaBoBble Npobnembl

1. CocTA3aTenbHOCTb U paBHOMNpaBUe CTOPOH. TexHuyeckue cOom crnocobHbI MUWUTL YYaCTHMKA
npaBa Ha NOMHOLEHHY0 3awuTy. TpebyeTcs HopMa 06 0bs3aTeNsLHOM NepeHoce 3acefaHust MpU CepPbE3HbIX
Henonagkax [8].

2. OneKTpOHHbIe AoKa3aTenbCTBa. He pernameHTMpoBaH eauHbIn NOPSAOK NPeACcTaBneHns Belle-
CTBEHHbIX A0Ka3aTeNbCTB OHMaWH; Cyabl M30eratT AWCTaHUMOHHOTO dopMata B fenax, rae Heobxoaum
OCMOTP OpuruHanos [3].

3. WpeHTtudpmkauma yyactHukoB. Xots ECUA n BuomeTpus noBbIWAT HaZEXHOCTb, OCTaETcs
PUCK NOAMEHbI JIMYHOCTU; HYXXHA MHOTO(aKTOpHas ayTeHTUMKaLms.

4. TanlHa coBewaTenbHOW KOMHaTbI. [IporpamMmHble CpeacTBa AOMKHbI rapaHTUPOBaTh OTCYTCTBUE
AOCTYNa K 3aKpbITOWM YacTy BUAEOKoHMepeHLmum [8].

5. 3awwTa AaHHbIX U KMOepbe3onacHOCTb. YTeukn CnocoBbHbl NogopBaTh JOBEpHE K Cydy; Heob-
XO4MMbI PE3EPBHbIE KaHanbl, CKBO3HOE LUMPOBaHUE W eauHble CTaH4apThl XpaHeHus Bugeosanucen [10].

A ekTMBHOCTb OHNANH-CYAONPOU3BOACTBA

[nCTaHUMOHHBIA popMaT COKpaLLaeT CPOKU PacCMOTPEHUS 4en — CyAbl OnepaTMBHEE Ha3HavatT 3a-
cefanna 1 obmeHvsatoTcs matepuanamm [10]. MNoBbiwaeTcs OCTYNHOCTb NPABOCYAMS: YHaCTHUKAM He HYXHO
exaTb B ApYron PeruoH, a OTKPbITble TPAHCIAUMM YCUNMBAKOT NPO3payHOCTb [8]. ABTOMATM3aUMA CHUXaeT
BropoKpaTUYECKYIO HarpysKy Ha Cydei: aNeKTPOHHbIE NOBECTKM, LWabnoHbl akToB, pacnpesenexne aen. OKoH-
yaTtenbHble BbIBOAbI TPEOYIOT HAKOMMEHUS CTAaTUCTUKWA, HO YK€ OY4EBMAHO, YTO LMMPOBM3ALMS MOBbILLAET
NPOU3BOAUTENBHOCTb CUCTEMBI MNP YCIIOBUM HAAEXHON UHPPACTPYKTYPbI.

3akntoyeHue

OHnaiiH-cy1onpou3BOACTBO CTano HEOTHEMIIEMOM YacTbio apbuTpaxHoro npouecca. 3akoHogaTernb-
Has 6a3a obecneunBaeT NerMTUMHOCTbL BeB-3acefaHuit, a NpakTuka NoATBEpXAAET UX MoMb3y AN CKOPOCTH 1
[OCTYNHOCTU NpaBocyaus. BmecTe ¢ Tem, CoXpaHeHue NPUHLMMOB COCTA3aTENbHOCTY, 3allnTa AaHHbIX U TeX-
HWYeCKast YCTOMYMBOCTb OCTAIOTCS NPUOPUTETaMM COBEPLLEHCTBOBAHNS. banaHc Mexzay MHHOBaLMSMU 1 Npo-
LieccyanbHbIMU rapaHTUsIMK NO3BONUT peanu3oBaTb noTeHuman «Ludposoro cyga» B NosiHOM 06bEMe.
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YIPOLLLEHHAA CUCTEMA HAJIOI 00BJIOXKEHWA:
[OHATHE N OCOBEHHOCT NPUMEHEHNA

[POKOMOBA AHACTACGWA BAJTEPBEBHA,
AMOHNHA ENIEHA BUTAJTbEBHA

MarucTp
O4Y BO «MockoBckuit MIHHOBaUMOHHBIN YHUBEpCUTETY, . MockBa

AHHOTaums: B cTaTbe UCCnegyeTcs ynpoLleHHas cuctema Hanoroobnoxenust (YCH) kak cneumancHblin pe-
XM, 1 NPEeACTaBNeHbl ee OCHOBHbIE MOMOXEHMS, NOHATUS N 0COBEHHOCTW NPUMEHEHUSI N NPaBOBOTO perynu-
POBaHUS.

KnioueBble cnoBa: ynpoLleHHasi cucTemMa HaroroobnoxeHns, cneumnarnbHbIii HanoroBbli PexuM, 06bekT
HanorooBbnoxeHus, Hanor, NPaBoOBOE PErYINPOBAHME, 3aKOH.

SIMPLIFIED TAXATION SYSTEM: CONCEPT AND APPLICATION FEATURES

Prokopova Anastasia V.,
Afonina Elena Vitalievna

Abstract: The article examines the simplified taxation system (STS) as a special regime, and presents its
main provisions, concepts and features of application and legal regulation.
Key words: simplified taxation system, special tax regime, taxable object, tax, legal regulation, law.

YnpoueHHas cuctema HanoroobnoxeHus (YCH) — 310 cneumarnbHbIi HAmoroBblil PexuM, no3Bosisio-
WM Maromy u cpegHemy BusHecy NnaTUTb OQUH HAror BMECTO HECKOMbKWX, NMpedyCMOTPEHHbIX obLei cu-
cremont. Llenb YCH - obneruntb Hanorosoe Bpems Ans aTUX BaxXHbIX YH4ACTHUKOB PIHOYHOM SKOHOMMUKM.

YnpoueHHas cuctema Hanoroobnoxenus (YCH) peiictyet Bo Bcex pervoHax Poccuu. MMpasuna ee
NPMMEHEHNS NponucaHbl B rmase 26.2 Hanorosoro kogekca Poccumnckon ®enepasum.

HoBble KOMNaHuM 1 UHAMBMAYaNbHbIE NPeAnpUHAMATENU MOryT BbIOpaTh, Kak NnaTuTb Hanoru: no 06-
LLIEN 1NN YNPOLLEHHOMN CUCTEME.

YnpoLyeHHyto cuctemy Hanoroobnoxenus (YCH) moryT ncnonb3oBath NOYTA BCE KOMNAHUM U MHOMBY-
AyanbHble npeanpuHUMaTenu, OTBeYaroLLme onpeaeneHHbIM TpeboBaHnsaM, 3a UCKIIOYEHNEM TEX, KTO YKa3aH
B CT. 346.12 Hanorosoro kogekca P®. BaxHo, 4to YCH MOXHO coBMeLLaTh C ApYrMMM HAmoroBbIMIA pexmmMa-
MW, NPeSyCMOTPEHHBIMW POCCUCKM 3aKOHOAATENbCTBOM cornacHo cT. 346.11 HK PO.

[MpUMeHSS, YNPOLLEHHYIO CUCTEMY HANOrooBnOXeHUs, HanoronnaTenbLUMKn 0cBOBOXOAOTCS OT ynna-
Tbl HANOrOB, KOTOPbIE NPUMEHSIOTCA 0BLLEN CMCTEMOI Hanoroobnoxexns cornacHo ct. 145 HK PO.

[ns cneumanbHbIX HANOroBbIX PEXUMOB XapaKTEPHbI Criedyowme NpusHaki: BO-NepPBbIX, UX NpUMeHe-
HWe OrpaHN4YeHO CTPOro ONpeseNeHHbIMA KaTeropusiMn HaroronnaTenbLLYMKOB, YCTaHOBIEHHBIMU 3aKOHOA a-
TENbCTBOM. BO-BTOpLIX, OHW NpegnonaralT NpPeAoCTaBIeHNe HanoroBblx NpedepeHUnii N0 CPaBHEHMO C
obuielt cucTeMon HanoroobroXeHNs, HanpaBfeHHbIX Ha ynpolleHne ByXranTepckoro yyera M CHUKEHWe
Hanorosoro GpemeHn. B-TpeTbux, NpUMEHEHWe crneLmanbHbIX PEXMMOB MOXET BKITHOYATb Kak 0CBODOXOEHNe
OT ynnarbl OTAeNbHbIX (hefepanbHbIX, PErMOHanbHbIX U MECTHbIX HAMOroB, TaK 1 yCTaHOBIEHWE 0CoBOro no-
psaKa onpegeneHns ANeMEHTOB HanoroobnoXXeHns Mo OCHOBHBIM Hanoram, YTo Takke crnocobCTByeT CHKe-
HWO HANIOrOBOW Harpy3ku.
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YnpolieHHas cuctema Hanoroobnoxerns (YCH) xapaktepusyetcs cneaytowmmn kntoyeBbiMin ocobe H-
HOCTSIMM:

3ameHa HecKonbkux HanoroB eanHbiM. MpumerHenne YCH ocBoboxaaeT opraHusaumy oT ynnatbl Hano-
ra Ha npubbinb, Hanora Ha umywectso 1 HAC (3a ucknoveHmem HOC npu nmnopTe ToBapoB).

OrpaHnyeHve No YUCNEeHHOCTM nepcoHana. KonnyectBo paboOTHUKOB B OpraHu3auui, NpUMEHSIOLLEN
YCH, He gomxkHo npesbiwaTh 130 YyenoBek.

OrpaHuyerve no goxoaam ans nepexoaa Ha YCH. [ins nepexopa Ha YCH opraHusaums fomxHa UMeTb
[0X0[, 3a NepBble AEBATb MECSLIEB TEKYLLErO rofa, He NPEBbILIAKLLMIA YCTAHOBMEHHbIA NIMMUT.

Bbi6op obbekTa Hanoroobnoxerns. Hanoronnatenswyk, npumerstowumin YCH, moxeT BbibpaTth oauH
N3 OByx 0ObEKTOB HANOrooBnoXeHus: JOXOAbl UK AOXOAb!, YMEHbLIEHHbIE HA BENMYMHY pacxogoB. BaxHo
OTMETUTb, YTO, COrMacHo CyaebHO NpakTuKe, AOXOL NPU3HAETCS B MOMEHT MOCTYNEHUS AEHEXHbIX CPEACTB
Ha CYeT HanoronnaTenbLyyka, a He B MOMEHT UX OTMPaBKM KOHTPAreHToM.

ExerogHas Hanoroas aeknapaums. OpraHusaumm n WHAMBKAYanbHble NpeanpuHUMaTeNu, UCNomb3yHo-
wwe YCH, oTunTbIBaOTCS OAMH pas B rod, No4aBast HaNoroByio AeKnapaLyto No UToram HanoroBoro nepuoga.

[ns npuMeHeHNs yNpoLLEeHHON cucTeMbl Hanoroobnoxenus B 2025 rogy, opraHusaumus JomKHa cooT-
BETCTBOBATL CNEAYOLLMM TpeboBaHUAM:

— OObeM BbIpyyKu, NONYYEHHOI 3a NepBble TPU KBapTana TEKyLlero roga, He AOMKeH NpeBbillaTh
337,5 MunnuoHoB pybnen.

— Ocrato4yHass CTOMMOCTb BCEX OCHOBHbIX CPEACTB, Haxogswmxcs Ha banaHce opraHusauuu, He
[OMKHa 6bITb Bbiwe 200 MUNMOHOB pybrei.

YnpoLieHHas cuctema Hanoroobnoxenus (YCH) npegnaraet ABa BapuaHTa pacyeTa Hanora:

1. YCH «[oxogbi» (6%)

2. YCH «[loxoabl MuHYC pacxogpl»

[MpUMeHeHMe ynpoLLeHHOMN cucTeMbl Hanoroobrnoxenus (YCH) ocBoboxaaeT opraHusaumm oT BeAeHUs
ByxranTepckoro yyeta B NOMHOM 06beMe. YUeT JOXOA0B W PacxoLoB OpraHu3auusamMu, npumeHstowmmm YCH,
OCYLLECTBNAETCA B NOPsSAKe, onpeseneHHoM rnason 26.2 Hanorosoro kogekca Poccuiickon ®epepaumu.

YnpoLyeHHas cuctema Hanoroobnoxerns (YCH) B Lenom xapakrepusyetcs 4OCTYNHbIMW 1 NOHATHLIMM
npasunamu. OgHako, B NPaKTUKe NPUMEHEHNS BO3HUKAKOT CMOPHBIE CUTYaLMK MEXIY HanoronnaTtenbLimkamm,
ncnonb3aytowmmn YCH, 1 HanoroseiMi opraHamu. PaspelueHune Takux pasHornacui yacto Tpebyet obpatye-
HWS B apOUTPaXHbIi CyA.

HecmoTps Ha o4eBMAHbIE NAKOCHI YNPOLLEHHOM cUCTeMbI Hanoroobnoxenus (YCH), cyLlecTBytoT Bax-
Hble Npobrnembl, KOTopble TPeOYIOT peleHns kak B Teopum, Tak W Ha npakTuke. B yacTHocTh, Heobxognmo
TLLATENbHO CreauTb 3a CoBMoLeHNeM KpuTepres, No3BONSAKOLLMX npumeHsTb YCH. HecooTBeTcTBUE 3TUM
KpuTepusm BrieveT 3a coboit 0653aHHOCTb ynnaThl BCEX HAMOMOB, OT KOTOPbIX paHee HanoronnartenbLmK b
ocBoboxaeH. Moatomy, 4tobbl M3bexats notepu npasa Ha YCH, Heo6xo0aMMO BHAMATENBHO KOHTPONMPOBATh
06beM BbIPYYKN 1 YACIIEHHOCTb MEPCOHana, a Takke CneauTb 3a USMEHEHWAMU B AENCTBYIOLLEM 3aKOHOAa-
TEnbCTBE.

defepanbHbl 3aKOH BBOAWT 3TOT CrieumasnbHblil HanoroBbI PEXM, KOTOpbIA 0bsi3aTeneH ans npume-
HEeHUs Ha BCen Tepputopun Poccum. 3TO 03HAYaeT, YTO BCe HanoronnaTeNbLUMKkA, He3aBUCUMO OT MecTa
HaxXOXXOEHWs, UMEIOT paBHble npaBa 1 0653aHHOCTU B paMKax YNpOLLEHHOW CUCTEMbI HanoroobnoxeHus. MecT-
Hble BMAaCTW He MOrYT YCTaHaBNMBaTb COBCTBEHHbIE NMpaBura, KOTopble bl OTANYANKCE OT (hefepanbHbIX.

CTOUT NOAYEpPKHYTb, YTO KIHOYEBLIE acneKTbl NPUMEHEHUS YNPOLLEHHON CUCTEMBI HAroroobroXeHus
(YCH), Takue kak NpuHLMMbl ee UCMoNb30BaHMs, YCNOBUS Nepexoaa, NOpsAoK BEAEHUS KAaCCOBbIX onepaLuii,
NpeaoCTaBneHne CTaTUCTMYECKON OTYETHOCTW U UCMIONTHEHME (OYHKLIMIA HAMOroBOrO areHTa, perynmnpyoTes CT.
346.11 Hanoroeoro kogekca P®. OgHako, CyLecTBYHOLMIN NOPSAOK HE MAeaneH v UMEET psa HegoveTos. B
4aCTHOCTU, 3aKOHOAATENbCTBO HE AAaeT OAHO3HAYHOrO OTBETA Ha BOMPOC O COoTHOLeHUM YCH un oblen cu-
ctembl Hanoroobnoxenus (OCH). Haw aHanu3 nokasbiBaet, uto YCH siBnsietcst yactHbiM criyyaem OCH. B
CTaTbe PacCMOTPEHa NWLLb Manas YaCTb OCHOBHbIX MOHATUN 1 0COBEHHOCTM NpuMeHeHns YCH.

Takum obpa3om, YnpolleHHas cuctema Hanoroobrnoxerus (YCH) — aT0 HarnoroBbl pexum, KOTOpbIi
npeacTaenseT cobol cneynanbHbIn NOPSAOK UCUACIIEHNS U YNaThl HArOroB, NPUMEHSEMbIN B OTHOLIEHWM
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cy6HEKTOB Manoro 1 cpeaHero nNpeanpuHUMaTenscTea B Poccuu. YnpoLwas HamoroBbli YYET U OTYETHOCTD,
YCH crnocobcTByeT pa3BUTUIO NPEANPUHUMATENBCTBA U 3KOHOMUYECKOMY POCTY.
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YIIK 342

MOHATWE OPUANYECKON OTBETCTBEHHOCTY
3A KOPPYTLINOHHbIE MPABOHAPYLLIEHWA W EE
0COBEHHOCTH

K0310B CEPFEN CEPTEEBIY

BEAYLMA HayUHbI COTPYAHMK, K.10.H., AOLEHT

MUTIOK OKCAHA UTOPEBHA

MarmcTpaHT
®IrAQY BO «MypmMaHCKuIn apKTUYECKUA YHUBEPCUTET»

AHHoTauus: B cTatbe paccMaTpuBatoTCs NMOHATIE HOPUANYECKOI OTBETCTBEHHOCTW 3@ KOPPYNLUMOHHbIE Mpa-
BOHAPYLLEHWs!, OCHOBAHMS ANs MPUBMEYEHNIO K OTBETCTBEHHOCTU. MpUBOASATCS MOHSTUS W BUABI KOPPY NLMK.
YKa3blBaTCS KnaccucmkaLm KoppymnuUMOHHBIX NPaBOHapYLLEHMA Mo cdepaM AeSTENbHOCTH, MO 0BbEKTY
Bo3geicTBuMs. OBCyxaaTCs 0COBEHHOCTN AUCLMNIMHAPHOM N aAMUHUCTPATMBHOM OTBETCTBEHHOCTY 3a KOp-
PYNLMOHHbIE NPaBOHaPYLLEHMS.

KnioueBble cnoBa: topuanyeckasi OTBETCTBEHHOCTb, KOPPYMNLMS, KOPPYNUMOHHOE MpaBoHapyLUeHWe, Bumbl
KOPPYNLMK, AUCUMNNINHAPHAS OTBETCTBEHHOCTY, aAMUHIUCTPATUBHAS OTBETCTBEHHOCTb.

THE CONCEPT OF LEGAL RESPONSIBILITY FOR CORRUPTION OFFENSES AND ITS FEATURES

Kozlov Sergey Sergeevich,
Mityuk Oksana Igorevna

Abstract: The article discusses the concept of legal liability for corruption offenses, the grounds for bringing to
justice. The concepts and types of corruption are given. Classifications of corruption offenses by field of activi-
ty and by object of influence are indicated. The specifics of disciplinary and administrative responsibility for
corruption offenses are discussed.

Key words: legal responsibility, corruption, corruption offense, types of corruption, disciplinary responsibility,
administrative responsibility.

®egepanbHbin 3akoH Ne 273-03, onpeaensiowmin NpoTMBOLENCTBME KOPPYNLMKW, YCTaHABNMBAET HOpU-
[MYECKNe OCHOBAHUS A1 NPUBNEYEHNS (PU3NYECKMX JTL, K OTBETCTBEHHOCTMW 33 COOTBETCTBYIOLME NPaBOHa-
pyweHus. Ctatbs 13 AaHHOTO 3akoHa KnaccuuumpyeT BUAbl OTBETCTBEHHOCTM: YTOMOBHYIO, aAMUHUCTpa-
TUBHY0, IPaXAAHCKO-NPABOBYI W AUCLMNNIMHAPHYO, OpefensieMble COCTaBOM NpaBOHapYLUEHNS.

MoHATWEe OTBETCTBEHHOCTW 33 KOPPYMUMOHHbIE [OESHMS BbI3bIBAET AMCKYCCUM CPEeau y4YeHbiX-
NpaBoBeAOB. OTUMONIOTMYECKUA aHanMW3 TepMMHA  «KOpPYNuMsi», MPOMCXOASLIEro OT  NaTMHCKOrO
«corrumpere» (pacTneeartb) K «corruptio» (nogkyn, nopya), BaxeH Ans NOHUMaHWUs ro CyTu.

B Teopun npaBa OTBETCTBEHHOCTb paccCMaTPUBAETCS Kak Mepa rocyfapCTBEHHOTO BO3AENCTBUS, Bne-
KyLlas HeraTuMBHbIE NOCNEACTBUS 471 LA, COBEPLUMBLLETO NpaBOHapyLeHne. KnoyeBbiM yCrnosueM npume-
HEeHWsl OTBETCTBEHHOCTU SBNSAETCA [JOKa3aHHas B CyAe BMHA nuua.

OTBETCTBEHHOCTb 3@ KOPPYNLMOHHbIE NPECTYNNEHNS — 3TO Mepbl roCyAapCTBEHHOTO BO3LENCTBUS ad-
MWHUCTPATWUBHOTO, AUCLMNIMHAPHOTO UK YrONIOBHOTO XapakTepa, NPUMEHSEMbIE K BUHOBHOMY nuLly [9].

YyeHble KnaccuguumpyoT 0TBETCTBEHHOCTb 3a KOPPYNLUMOHHbIE NMPECTYNNEHUS B OpraHax Bnactu no
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cthepam gestenbHocTn. OfgHa w3 kaTeropui, BoiaeneHHas P.P. ManmakbapoBbiM Kak «BbICLIAs KOPPYNLmMsy,
pasgenseTcs Ha HeCKOMbKO YPOBHEN Mo Cy6bekTHOMY cocTaBy [1]. PaccMOTpUM KntoueBble U3 HUX.

MepBbiit ypoBEHb BKIOYAET B Ce051 BbICLUMX FOCYAAPCTBEHHbIX YMHOBHWKOB (heaepanbHOro ypoBHs. x
[eATeNbHOCTb CBA3aHa C NPUHATUEM 3aKOHOB U PeLUEHWA rocyaapCTBEHHOrO maclutaba B [paBuTenscTBe,
®epepanbHom Cobpanuu, BepxosHom Cyge. McTopuyeckn, npuBieveHne aTuX NnL K OTBETCTBEHHOCTM 3a
Koppynuuio BbI10 3aTPyAHEHO, HECMOTPS Ha HanWUure MHAOPMaLU O COBEPLIAEMBIX UMW NPECTYNAEHMUSX.

[epenoMHbIM MOMEHTOM B CROXMBLUENCS TEHAEHLMN MOXHO CYMTaTb NPUX0Z K PYKOBOACTBY CTPaHOM
B.B. MMyTuHbIM. B neprop ero npesmaeHTCKUX CPOKOB Y4acTUNNCh CilydYan apecToB W OTCTPAHEHUM OT LOMX-
HOCTM BbICOKOMOCTaBNEHHbIX AOMKHOCTHBIX ML,

CTOMT OTMETUTb, YTO HEKOTOpble 3apybexHble UccnegoBaTeny CTaBAT Nog COMHEHWE Lenecoobpas-
HOCTb MPUBNEYEHUS K OTBETCTBEHHOCTM 3a OTAENbHbIE BUAbI KOPPYNLUMOHHBIX AeiCTBUI. B YacTHOCTM, nonu-
TUYECKUI T06OU3M, MO UX MHEHWIO, He SBNSEeTCS (hOPMOi KOpPYNuMM U UMEET NPaBO Ha CyLLEeCTBOBaHME B
nonuTMYeckon cucteme [4].

Ha BTOpOM ypOBHe KOpPYNUMM BbIZENSIOT KOPPYNLUMIO HU3OBYIO, BO3HUKAKOLWAS NpU B3aUMOLENCTBUM
rpaxgaH ¢ rocyfapCTBEHHbIMI U MyHULMNAMNBHBIMU CITYXaLLUMMU.

JOTOT TUN KOppynuu1 0COBEHHO pacnpocTpaHeH B 06LLeCTBaX C HU3KUM YPOBHEM MPaBOBO KYNbTypbl W
cnabopa3ssuTbIM rpaxaaHckum obLecTBom. OCHOBHOM NMPUYMHON €e BO3HUKHOBEHWS SIBNSIETCS BbICOKMIA YpO-
BEHb BIOPOKpPaTUN N HEAOCTATOYHBIN KOHTPOMb 3@ paboToil rocyAapCTBEHHbIX OpraHoB. Huskuid puck npuene-
YeHWs K OTBETCTBEHHOCTM AenaeT HWU30BYI0 KOPPYNUMI0 NpuBReKaTensHon Ans 0benx CTopoH. paxaaHe no-
NyyarT BO3MOXHOCTb 06X0AUTb 3aKOH W YyBCTBOBaTh CE0S BbILLE €ro, a Cryxalue — nuyHyto Beirogy. Ca-
MbI pacnpoCTpaHeHHbIN NpUMep — B3STKA, BbIpaXeHHas B AeHbrax unu gpyrix bnarax, npegocrasnsemas 3a
HapyLueHne crnyxebHblx 0bs3aHHOCTEN. Llenblo B3ATKM SBNSETCA YCKOPEHME NPOLLECCOB, NOSTyYeHne MHAOp-
MaLumn UK yxog OT OTBETCTBEHHOCTMU.

Takke MOXHO KraccuguumpoBaTh KOppynumio no 06bekTy Bo3aencTams [6].

MMepBblit 06bEKT — NPeACTaBUTENbHbLIE OpraHbl BNAacTW, rAe KOppynuus NposBAseTcs Yepes B3STOUHU-
4eCTBO ANS NPUHATUS BbIFOAHbIX PeLleHuid, ToBbrupoBaHne MHTEpecoB, obecneyeHne NONMTUYECKON UMK 3KOo-
HOMMYECKOW 3aLLMTbl, MPOABIKEHNE HEKOMMETEHTHbIX L. OLeHka NocneaCcTBUN Takon Koppynuuu 3aTpya-
HeHa, NOCKOSbKY OHa 3aTparvBaeT y3Kui Kpyr N, yeunueas couuarnbHOe HepaBeHCTBO W NoapbIBast AOBEpHE
K BnacTu.

Bropoi 06bekT — cnonHUTesNbHble OpraHbl BRacTu, rae AOMKHOCTHbIE Muua obragaloT NonHOMOYNS-
MW N0 OKa3aHMIO YCNyr 1 JOCTYNOM K KOH(PMAEHLManbHOM MHopmaumn. 1o co3aaeT bnaronpusTHyto cpeay
AN KOPPYMLMOHHbIX LEACTBUA, CBA3AHHbLIX C NPeLOCTaBIEHNeM NPUBUIEMMPOBAHHON UHGOPMaLMK OTAeN b-
HbIM NnLam.

TpeTuit 06bekT — cyaebHas BnacTb, rae Koppynuus UMeET CepbesHble NOCNEeACTBUS A1 XM3HM rPax-
[aH, NPUBOAS K ONpaBLaHN0 BUHOBHBIX U HE3AKOHHOMY paspeLLeHuio fern.

YeTBepTbll 0O6BEKT — OpraHbl MECTHOMO CaMOyNpaBeHus, rae KOPPYNLUMOHHbIE NMPOSIBIIEHNS CXOXW C
nepBbIMK BYMSI, HO OT/INYAKOTCS MacLTabom.

B Teopuu npasa BbigenswoTcs criyyan, hopmManbHO He noanagaloLyye nog opuanyeckoe onpesenexne
KOppYnuuK, HO UMetoLLMe ee NpuaHaku. K HUM oTHOCATCS He060CHOBaHHbIE TpeboBaHUs O NpesocTaBfeHum
WHopMaLmm, npedepeHLMn Npu Boibope NOCTaBLLMKOB YCAYT MW NPW NPUEME Ha roCyLapCTBEHHYHO Cryx0y,
a TaKke CogencTBne KapbepHOMY poCTy.

Takum 06pa3om, OTBETCTBEHHOCTb 3@ KOPPYNLMOHHbIE NPaBOHAPYLIEHWS — 3TO AUCLMNNHAPHbIE, aj-
MWHUCTPATUBHbIE U YrONOBHbIE MEPbI BO3AEMCTBUSA FOCYAapCTBa Ha BUHOBHOE NNLO.

B Hay4HOM coobLecTBe OTCYTCTBYET eANHOE MHEHUE OTHOCUTENBHO NPUOPUTETA aaMUHUCTPATUBHON
WNW OUCLMNIIMHAPHON OTBETCTBEHHOCTW B KOHTEKCTE 0BECneyeHns 3aKOHHOCTH B CUCTEME rOCYAapCTBEHHOM
W MyHUUMNANBHOM Ccryx6bl. PacnpocTpaHeHa cuTyaumust KOHKYPEHLMM MEXy CoCTaBaMM aAMUHUCTPATUBHbIX
W AUCUMNAMHAPHBIX NMPaBOHAPYLUEHWIA, KOr4a OAHO W TO e AesHWe MOXET noBreyb oba Buaa OTBETCTBEHHO-
CTW. MpUYNHON TOMY CIYXMT TOT (haKT, YTO 0OBEKTUBHAS CTOPOHA aAMUHUCTPATUBHBIX NPABOHAPYLLIEHNA He-
PeaKo BKMOYaeT B Cebs HEMCMOMHEHWEe UNu HeHaanexallee UCnofHeHue CnyxebHbIx 0Bs3aHHOCTEN, YTO
TaKKe KBanMMUUMPYeTCs Kak AUCLUMNANHAPHBIM NPpOCTynoK [7]. MpuHUMN HeJonycTMMOCTH ABOVHOMO Hakasa-
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HWS 3@ OJHO AesH1e SBNAETCS KIH0YEBbIM B JaHHOM BOMPOCE.

Bonpoc 06 OTBETCTBEHHOCTM 3a KOPPYNUMOHHbIE AESHUS B pamMKax AWCLMMAMHAPHOTO MpOW3BOACTBA
TaKkKe Bbl3blBAET Anckyccun. GepepanbHblv 3akoH Ne 273-93 ycTaHaBnMBaeT, YTO OTBETCTBEHHOCTb 3a KOp-
PYNUMOHHbIE MPaBOHAPYLUEHUs, He Mmoanajatoline nod YronoBHYK, aaMWHUCTPATUBHYID WK rpaXdaHCKO-
NPaBOBYH KPUCOUKLMIO, peann3yeTcs NOCPEeACTBOM AUCLUMIIMHAPHBIX Mep.

B 2011 rogy 6binu BBEOEHbI M3MEHEHWS, NO3BOMAIOLLME YBOMBbHATL rOCYAAPCTBEHHbBIX CRyXKalLUMX 3a
HapyLUEHNEe aHTUKOPPYNLMOHHBIX 3anpeToB 1 OrpaHNYeHnn B CBA3N C yTpaTon foBepus (rnasa 12 deaepanb-
Horo 3akoHa Ne 79-03). OgHako fJaHHOe OCHOBaHWe YBOMbHEHUS He OblNo KnaccupuumMpoBaHO Kak AucLu-
NNWHApPHOE B3bICKaHWE, YTO MPWUBENO K PasfMyHbiM TOSKOBAHWAM COOTHOLIEHWSI AWUCLMNIIMHAPHOW OTBeT-
CTBEHHOCTW 1 OTBETCTBEHHOCTM 3a KOPPYMNLMIO.

OTO NPWBENO K BO3HWUKHOBEHWIO HECKOMBKMX TOYEK 3pEHUs], KacaroLMXcs BONpoca COOTHOLLEHWS OuUC-
UMNANHAPHON OTBETCTBEHHOCTU rOCYAAPCTBEHHbIX CIy)XaLLMX U OTBETCTBEHHOCTU 3a COBEPLUEHUE UMW KOP-
PYNUMOHHBIX NMPaBOHAPYLLEHWH.

OfHM aBTOpbI paccMaTpuBaloT KOPPYNUMOHHBIE HapYWeEHUs Kak PasHOBMAHOCTb AUCLMNMMHAPHBIX
NPOCTYNKOB, @ COOTBETCTBYIOLME B3bICKAHUS — KaK MEePbl AUCLMMIIMHAPHON OTBETCTBEHHOCTU. AHANOMYHYH0
no3uumio B cBomx 0606LLeHnax cyaebHoN npakTuku 3aHsan 1 BepxosHbin cyg PO [10].

CyllecTByeT ¥ TOYKA 3pPEHMUS, YTO 3TO OTAENbHbIN BUL OTBETCTBEHHOCTW, HE OTHOCALMIACA K OUCL M-
NMHAPHON. ABTOPbI, MPUAEPXKMBAIOLLMNECS TAKOW MO3NLMKM, apryMEHTUPYIO 3TO TEM, YTO 3a COBEpLLEHME KOp-
PYNUMOHHBIX MPaBOHAPYLIEHWA 3aKOHOAATENb YCTaHOBWM OCOObIN MOPSAOK NMPUMEHEHUS B3bICKAHWUA U He
NPUMEHSITCS AUCLMNNUHAPHBIE B3bICKaHNS [5].

[pyrue aBTopbl YTBEPXKAAIOT, YTO OTBETCTBEHHOCTb 3@ COBEPLLEHWE KOPPYNLMOHHBIX NPaBoHapYLUEHWIA
MOXET He YYUTbIBaTb HamM4Me BUHbI U SBMSETCS MEPO QUCUMMIMHAPHOMO NPUHYXAEHUS, @ HE OTBETCTBEH-
HocTK [8].

HekoTopble yyeHble BbIAENT «CryxebHylo OTBETCTBEHHOCTbY, BKITHOYAIOLLYIO Kak AMCUMMIVHAPHYO,
TaK 1 OTBETCTBEHHOCTb 3a Koppynuuio. [2].

BaxHO 0TMeTUTb, YTO Hambonee npaBbl, MO HALIEMY MHEHWIO, TE€ aBTOPbI, KOTOPbIE CYUTAKOT OTBET-
CTBEHHOCTb 3a KOPPYMNLMOHHbIE NPaBOHAPYLLEHWS OCCIyXallux ABNAETCA AMCLMNNWHAPHOW MepOK, Hanpas-
NeHHOM Ha Bopbby ¢ Koppynuuei B cepe rocyaapCTBeHHOM cnyxobl [3].

TeM He MeHee, 0COOEHHOCTY peanu3aLmn OTBETCTBEHHOCTH 3a KOPPYNLUMOHHbIE NPOCTYMKK roCCnyxa-
Wwux TpebytoT BHUMAHMS. WHCTUTYT ANCLMNIIMHAPHON OTBETCTBEHHOCTM B rOCYAAPCTBEHHON U MyHUUMNanb-
HOW cnyx6e Hy)XaaeTcs B AanbHENLeM passuTum.
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TamKnKCKOro rocyAapCTBEHHOIO negarornyeckoro yHusepeuteta umenmn C. AitHia

[MaBHbI CneyuanucT oTAena npaBoBoro obecneyeHns, CekpeTapmata 1 opraHu3aumMoHHOM paboTbl
[maBHoro ynpasneHus 0bpasosanus ropoga [AywaHbe

AHHoTauums: ABTOp B CTaTbe aHanM3upyeT cucTemaTyeckoe M MaclutabHoe HapyLleHue npaB YenoBeka B
AdpraHuctaHe nocne npuxoga K Bnactu asuwxeHus «TanubaH» B 2021 rogy. Ocoboe BHUMaHWE yaensieTcs
NpaBaMm XeHLWH 1 aeTei, KoTopble Obinn CepbE3HO OrpaHMyeHb!, BKIKOYas 3anpeT Ha obpasoBaHue Ans ge-
BOYEK, COLManbHbIe 1 NONUTUYECKIE OTPaHNYEHMS, a Takke AaBneHne Ha Hesasucumble CMU n ceoboay Bbl-
paxeHns MHeHWn. CTaTbs Takke NogpobHO paccMaTpyBaEeT HapyLIEHUS MPaB PEMMUMMO3HBIX MEHBLUMHCTB,
npuBneYeHne AeTeil K BOOPYXEHHbIM KOH(MKTAM M NpUHyAuTENbHbIE paHHWe Bpakn. [okasaHa peakums
MeXzyHapoaHoro coobLiectsa, BKMoYas gestensHocTb OpraHusaumn O6beanHEHHbIX Hauuii n e€ noapas-
LENEHNN, MEXAYHAPOAHYIO KPUTUKY 1 PE30NioLumn, B TOM YMCNE MPU3HAHWE HapYLUEHUIA NpaB XEHLWMH Kak
NpeCTynneHns NpoTuB YenoBeyHocTH. MogyépknBaeTcs, YTo Tekywas cutyauns B AdraHuctaHe crana npu-
YMHOW MaCCOBOW MUrpaLv U MOPOAMNA HOBbIE NPOBNEMbI B PEroHE U MUPe B LienoM. ABTOp NOAYEPKUBAET
He0OX0AMMOCTb LIMPOKOrO MEXAYHAPOLHOrO COTPYAHWMYECTBA C NPaBUTENLCTBOM AdraHucTaHa 1 yCUeHus
ryMaHWUTapHON NOMOLLM ANs CTabunuaaumm cutyaumm.

KnioueBble cnoBa: HapyweHnue npas yenoseka, AdraHncta, TanubaH, npasa XeHLyH, npaBa AeTen, 3a-
npeT Ha 0bpa3oBaHMe AeBoYeK, CBOOOAA CrOBa, PENNUMMO3HbIE MEHBLUMHCTBA, MaccoBas MUrpaLys, NpecTyn-
neHvs npoTue YenoseyHoct, OOH, mexayHapoaHas peakuysi, CUCTeMaTYeCcKne HapyLUeHnsl, npasa Yeno-
BEKa, NPUHyaUTeNbHbIE Gpaky.

SYSTEMATIC HUMAN RIGHTS VIOLATIONS IN AFGHANISTAN AFTER THE TALIBAN CAME TO
POWER (2021-2025): ANALYSIS AND INTERNATIONAL REACTIONS

Abdusamadzoda Abdulloh Burikhon

Abstract: The author of the article analyzes the systematic and large-scale violations of human rights in Af-
ghanistan following the return to power of the Taliban in 2021. Special attention is paid to the rights of women
and children, which have been severely restricted, including the ban on girls’ education, social and political
limitations, as well as pressure on independent media and the freedom of expression. The article also exam-
ines in detail the violations of the rights of religious minorities, the recruitment of child soldiers, and forced ear-
ly marriages. It highlights the response of the international community, including the activities of the United
Nations and its agencies, international criticism, and the adoption of resolutions — notably the recognition of
the Taliban’s actions against women as crimes against humanity. The current situation in Afghanistan is
shown to have triggered mass migration and created new regional and global challenges. The author empha-
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sizes the need for broader international cooperation with Afghanistan's government and the strengthening of
humanitarian assistance to help stabilize the country.

Keywords: Human rights violations, Afghanistan, Taliban, women'’s rights, children’s rights, girls’ education
ban, freedom of speech, religious minorities, mass migration, crimes against humanity, UN, international re-
sponse, systematic violations, human rights, forced marriage.

CTpaHbl, 0XBaYeHHbIE BOEHHbIMW KOH(MMKTaMM - 3TO OAHW U3 TeX, r4e npaBa YenioBeka HapyLlalTes
yaLLe BCero. ApkuM NpUMepPOM Takoi CTpaHbl ABnseTcs AdraHucTaH, KoTopbln yxe 6onee 40 net HaxoauTes
B COCTOSIHUM BOWHbI U HeCTabunbHOCTU. [Tocne NOBTOPHOrO Npuxoda ABkeHns « TanubaHy K BNacTu B aBry-
cte 2021 roga cuTyaums ¢ npaBammn YenoBeKa B CTPaHE Pe3sKo YXyaLWwunachb.

[laHHas cTaTbs aHanMU3upyeT COCTOSHWE HapyLEeHWA NpaB YyesoBeka B AraHuctaHe 1 paccMaTpusaeT
ero B bonee W1POKOM KOHTEKCTE MeXAYHapOAHbIX NMPaBOBbLIX HOPM.

MpaBa YenoBeka — 3T0 COBOKYMHOCTb MpaB, KOTOPbIMK 0BrlafaeT Kaxabli YEOBEK BHE 3aBUCUMOCTY
OT Hauuu, pachbl, nona, penuriu u coynansHoro nonoxenus. CornacHo Beeobuyen aeknapauum npas yernose-
ka (1948), kaxabIn YenoBeK UMeeT NPaBO Ha XM3Hb, cBoBOAY, 0BpasoBaHue, Tpya, cBOOOAY CNOBA U NIMYHYIO

BesonacHocTb [1].
CTpaHbl, OXBAYEHHbIE BOEHHBLIMI KOH(RUKTaMu, Takue kak Adrauuctad, Cupus, Memen u Comanw,
nmbo He pacnonaratoT Heo6XoAMMbIMM YCIOBUAMM W MOTEHUMaNom Ans obecnevyeHns npas Yenoseka, nnbo
HecTabunbHas U HaCUNbCTBEHHAs 06CTaHOBKA NPUBOAMT K UX CUCTEMATMYECKUM HapyeHusm. B 2021 rogy,
nocne BbiBoga Boick HATO u ceepkeHns npaButenscTBa Awpada aHu, Tanubbl BHOBb NPULLIAK K BNACTH.
HecmoTpsi Ha nepBoHaYanbHble 0BeLLaHNs yBaxaTb NpaBa YenoBeka, B TOM Y1CHe NpaBa XEHLLUMH, Ha npak-
TUKE NOCTENEHHO BblnNW BBEAEHbI XeCTK1e orpaHuyerns. MexayHapoaHble opraHn3aumn HasblBaloT 311 Aen-
CTBUSI CUCTEMOW MOSIUTUYECKON W FeHOEePHON AUCKPUMUHALIMK.
lMocne NoBTOpHOro Npuxoda Tanubos K BNAcTu, Npasa YesioBeka B 3TOWN CTpaHe bbinu cepbesHo Hapy-
LLeHbI, 1 OCOBEHHO KEHLLMHbBI CTOMKHYMUCH C XXECTKUMM OrpaHUYEHNSAMM, HanpuMmep,

Tabnuua 1
3anpet Ha 00y4eHue AeByLEK U [eATENbHOCTb XEHLMH
Ne lMapameTpbl [o npuxoga Tann6os (2001-2021). Mocne npuxopa Tanubos (2021-2025).
1. Bonee 3,5 munnnoHa pesoyek oby- | K 2025 rogy 6onee 1,1 MunnuoHa geso-
ObpasoBaHve geByLuek
Yanuchb B LLKOMAX. yek ObInK NnLLeHbI 06pa3oBaHKs.
2. Bce neBoyku umenn npaso Ha nony-
LLkonbl Ans AeBOYEK Bbille 6-r0 Knacca
YeHMe Ha4arbHOro, CpPeaHero 1 BbiC-
LLkonbl ons geBovex Obinn 3akpbiThl (¢ aBrycta 2021 roga no
Liero rocygapCTBeHHoro obpasoBsa-
s HacTosiLLee Bpems).
3. KeHwwmHbl cBobopgHo obyyanuce B | C auBaps 2023 ropa obyyeHne geBovek B
YHuBepCUTETLl U BbIC- o
yHueepcutetax (30% CTyAEHTOB CO- | yHMBEpPCUTETAX OdMuManbHO  3anpelye-
wee 0bpa3oBaHue
CTaBNISNN KEHLLMHBI). HO.
4. JKEHLMHbI-y4MTeNs UMEKT paspeLleHune
KonmyecTBo XeHLWMH - | XKeHWwuHbl coctaensnu 36% npeno- WHBLY pasp
. . paboTaTb TOMbKO B HayarbHbIX LUKOMAX
npenogasartene pasatene.
LNs eBOYEX.
5. lMpaBuTENLCTBO  MpU  MOAAEPKKE
FocygapctBo (Tanubbl) odmumansHbIMU
Pone rocysapcisa u | USAID, UNICEF u UNESCO nog- | | 0CYAapeTBO ( ) oy
npukasami y3akoHUNO 3anpeT Ha obpa-
napTHepoB AEPXKBano nporpammbl 06pa3oBaHms
30BaHMe.
ANs [eBOYeK.
6. | MNpuBneyeHue Kk TexHo- | [leBOYKM y4acTBOBAMNM B OHMANH- OHnanH-nporpamMmmbl TaKkke BCE 6onbLue
forMsM W OHMamH- | nporpammax, IT u 3apybexHbIx Kyp- CTanKuBalTCA C OrpaHUYeHnsMU (UHTEp-
Kypcam cax. HeT, ceoboaa).
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OTO NoKasblBaeT, YTO MUPOBO33peHne TannboB HaXOANUTCS Ha YPOBHE CPEAHEBEKOBbLA U HE COOTBET-
CTBYET LIEHHOCTAM W TpeB0BaHMAM COBPEMEHHOO MUpa.

HapyLwueHune cBoboabl CroBa W Npecchbl Takke OCTAETCA B 3TON CTpaHEe KpanHe TPEBOXHON Npobnemoit,
Hanpuvep,

- Jlukeupauma Hesasucumbix CMW. Tonbko B 2022 rogy 6bino 3akpbito Gonee 200 megua-
opranusaumn. Octaswuecs CMU HaxogaTesa nog CTporMM MAEonNorieckum KoHTponem TannbaHa;

- [lpecnenoBaHne XypHarmMcToB, apecTbl MECTHbIX penopTépos. CornacHo AaHHbIM KomuteTa no
3awmte xypHanuctos (CPJ), B nepuoa ¢ 2021 no 2024 roabl 6bino apectosaHo bonee 80 xypHanucTos, a
HeCKOInbKO YesioBek nponanu 6e3 BecTu;

- 3arnyLeHHble ronocoB ONMO3ULMA U aKTUBIUCTOB B COLManbHbIX CETSX. [10NoXeHne ONNOHEHTOB
TanubaHa B AdpraHuctaHe B 2021-2025 rogax ocTaéTtcst KpanHe HectTaburbHbIM, ONacHbIM U HANOMHEHHbIM
AasneHuem. Mocne npuxoaa kK Bnactu TanubaHa noboe nposieneHne onnosuyun — 6yab TO NOAUTUYECKOE,
BOEHHOE, MEANMHOE UMK COLManbHOE — XECTKO NoLaBnseTcs.

HapyweHue npaB MeHbLMHCTB. Hacunue B OTHOWEHMN PENMIMO3HbIX MEHbLIMHCTB (Xa3apenubl,
WUKTBI).

- Hacunve B OTHOLIEHUN PENUMMO3HBIX MEHBLUMHCTB — 0COOEHHO Xa3apeiLes 1 WuuToB — B Adra-
HWUCTaHe, 0cobeHHO nocne npuxoda K Bnactu Tammbos (¢ 2021 ropa), octaétcs cepbE3HOM Npobnemon B
cthepe npas yenoBeka. T rPynnbl MEHBLUMHCTB, KOTOPbIE OTANYAKOTCS NO BEPOUCMOBEAAHWUIO (LUMMUTI, UC-
MauuTbl) N HALMOHAINBHOCTM (Xa3apenLbl), Ha MPOTSXKEHWUW BCEN COBPEMEHHOM UCTOpMM AdraHucTaHa crarn-
KMBanuCb C AUCKPUMMHALMEN 1 npecnefoBaHueM. ocne npuxoda Tanubos K BNacTh cutyauus ewe bonbiue
yXygwmunacb. HeogHoKpaTHO Bblin COBEPLUEHbI HANAAEHUS JaXe Ha UX MeveTu. Tak, B pe3ynbTaTe aTaku Ha
MeveTb Vimam bapra B Kangarape (oktsbpb 2021 roga) nornbnu Gonee 60 yenosek, a npu HanageHWW Ha
y4ebHbIn LeHTp “Kogx” B Kabyne (centsibpb 2022 roga) 6binm youtsl Bonee 53 yenosek, BOMbLINHCTBO 13
KoTOpbIX Obinn AeByLLKM B Bo3pacTe oT 17 go 19 net [9].

- HapyweHue npas pebéHka. MNpasa aeten B AdraHuctaHe 6binm rpybo HapyLLeHbl nocne npuxoga
k BnacTu Tanunbos (¢ 2021 roga) v cTanu 0gHOM M3 OCHOBHLIX Npobriem B 061acTi nNpas YerioBeka u npas pe-
BEHka;

- [puBneyenne geten K BonHe. lMpobrema 1MCnonb30BaHUs AETEN B BOOPYXEHHBIX KOH(IIMKTAX B
AdpraHucTaHe 0CTaéTCst OQHOM M3 CaMblX OCTPbIX TEM B cchepe npaB Yenoseka. HecMoTpsi Ha oduumarnbHble
OMPOBEPKEHNS CO CTOPOHbI TanuboBs, MexayHapoaHble WCCrnefoBaHUs W CBMAETENbCTBA OYeBMALEB MOA-
TBEPXAAKT, 4To BepboBKa fLeTen AN yyacTus B BoeBbIx AeNCTBUSX NpogomkaeTcs. [leTh CTaHoBATCS Tak
Ha3blBaeMbIMU «JETCKUMU COMnAatammy, y4acTByioT B BOEHHbIX OMepaLusx U NoaBepraoTcs CepbesHbIM (hu-
3M4ECKUM 1 NCUXONOTUYECKUM Yrpo3am;

- HepocraTtok BakuMH 1 MeguumMHCKOM nomoLu. Mocne BbiBO4A MHOCTPaHHLIX BOMCK U Npuxoaa Ta-
nnboB K BNacTW, cuctema 3gpaBooxpaHeHns AdraHnctaHa CTonkHynach ¢ cepb€sHbIM KpuancoM. OTCyTCTBME
XU3HEHHO BaXHbIX BaKUMH, 3aKPbITUE MEOULMHCKUX YYPEXOEHUNA, COKPaLLEHNE MeXayHapOAHOM NOMOLLM 1
Bercteo KBanMuUUMPOBaHHbIX CNELMANUCTOB NPUBENM K PE3KOMY CHIDKEHWIO KayecTBa MeauuMHCKOro 06-
CRyXuBaHus 1 pocTy 3abonesaHnit. Moutn 70% MeauuUMHCKUX YYpeXaeHnid npekpaTunu paboTy B NepBblil o
nocne cMeHbl Bractu [3]. Mporpamma «HaunoHanbHoe 340poBbEY, PuUHaHCHpyemMas BceMupHbiM 6aHkoM 1
BcemupHoM opraHusaumen 3apaBooXpaHeHusl, Obina BpeMeHHO npuocTaHoBneHa. CokpalleHue MexayHa-
POAHOM NOMOLLY BbI3BANO HEXBATKY NEKapCTB, MEAULMHCKIX MaTepuanos 1 npobnembl ¢ BbINnaTon sapnnat
MezanepcoHany;

- [NpuHyauTtenbHoe BCTynneHue B Bpak aeten, 0cobeHHO AeBoYek. MpuHyanTenbHOe COBEPLLEHHO-
neTme — TO ecTb Bblgava AeTen, 0COOEHHO AEBOYEK, 3aMyX — SBMAETCS OQHOM M3 CaMblX CEPbE3HBIX OpM
HapyLueHus npaB pebéHka 1 npas XeHWuH B AdranuctaHe. Mocne npuxoga Tanubos k Bnactu B 2021 rogy
CUTyauus B 3TON Cdhepe 3HAUMTENbHO yXydwunack. beaHOCTb, orpaHnyeHus B 0bpasoBaHui U OTCYTCTBUE
3(heKTUBHOrO 3aKOHOZATENbCTBA ANS 3alUMThl AETEN CTanu rnaBHbIMKU NPUYMHAMI POCTA YUCHA PaHHUX 1
npuHyanTenbHbix 6pakos. CornacHo ot4éty KOHVCE®, okono 28% adraHckux AEBOYEK BbIXOAAT 3aMyX A0
LOCTIKeHus 18-neTHero Bospacra, U nocne npuxoga Tanubos 9TOT nokasatens yeennumncs o 35-40%. B
psge CrnyyYaes AEBOYEK MPUHYXAAT k Gpaky B Bo3pacTte oT 9 go 13 net [6].
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XoTs npeacTaBuTENM TanMboB Npu3HatoT, YTo «Opak AOMKeH BbiTb 4OBPOBOMBHLIMY, HA NPaKTHKe Cu-
Tyaums BbIrnaguT cnegyowmm obpasom:

- He cywecTByeT HOBOrO 3akoHa, KOTOPbIN Bbl NPSMO 3anpeLyan aetckue bpaky;

- 3aKoH, yCTaHaBNMBAKOLWMIA MUHUMATBHBIN BO3pacT Ans 6paka (16 net Ans aeBoyek), He npuMe-
HAETCS;

- Lapwatckue cyabl, kKak NpaBuio, He paccMaTpUBatoT Xanobbl AeBOYeK, He JOCTUrWMX BpayHoro
BO3pacTa, U1 UrHOPUPYIOT WUX;

- OTa cuTyauns CBMAETeNbCTBYET O CUCTEMATUYECKOM HapYLIEHWUM NpaB AeTeit, 0COBEHHO AeBOYEK,
B AdpraHuctaHe. MNpuHyauTesnbHble 6pakn HAHOCAT CepbE3HbIN BPEA MX 300POBbIO, 0Bpa3oBaHuio 1 ByayLyen
KU3HM.

Peakuus MmupoBoro cooblecTBa Ha HapyLeHWe npa. Yenoseka B AdpraHuctaHe nocne npuxoaa
K BnacTu TanuboB. CuctemaTuyeckne 1 cepbEsHble HapyLIEHUs npaB YenoBeka, 0COBEHHO NPaB XEHLLUMH W
Aeten B AdpraHucTaHe, Bbi3Banu CEPbE3HYI0 KPUTUKY U BHUMaHKE CO CTOPOHbI MeXayHapOoAHOro coobLiectsa
N MeXZyHapoaHbIX opraHu3auuin. B aton cdepe BaxHyto ponib urpatoT Opranusaums ObbeanHEHHbIX Hauui
1 eé nogpasgenenus, B yactHoctn UNAMA, UNICEF n UNHCR.

- OdwmumanbHble obpalieHus K Tanudbam ¢ TpeboBaHMeM OTKpbITb WKOMbI AN gesoyvek. Op-
ranusauun OOH 1 ux noapasgeneHns HeOOHOKPATHO U pasHbiMKM cnocobamu TpeboBanu OT NpaBUTENLCTBA
TanMboB OTKPbITb LLKOMbI U YHUBEPCUTETLI AN AeBOYEK W obecneyunTb UM npaBo Ha obpasosaHue. OgHako
[0 CUX MOp BCE 3TN YCUNUS He NPUBENN K peasbHbIM W 3HAYMMbIM pesynbTatam. JTa orpaHudMTeNbHas no-
NIUTUKA HapyLlaeT He TOMbKO NpaBO AEBOYeK Ha 0Bpa3oBaHue, HO M HAHOCUT CepbE3HbIN Yaap no MexayHa-
POAHOMY UMUIXKY AdpraHucTaHa u yrpoxaet yayLiemy MOIOAO0ro NOKONEHUS;

- NoapobHbIe OTYETLI O cocTosiHUM npaB 4enoBeka (2023-2024). CornacHo HOBOMY AoOKnagy
«World Report 2025» (onybnukoBaHHomMy B sHBape 2025 roga), cuTyaums ¢ npaBamu yernoseka B AdraHu-
ctaHe B 2024 rogy yxyawwnacb. B oT4éTe noguyépkmBaeTcs, YTO OKOMO 23,7 MUAMMOHA rpaxdaH CTpaHbl
HY)XOAKTCA B ryMaHUTapHOM nomoLum [4]. Takke 0TMEYaeTCs YKECTOYEHME apecTOB XYPHANUCTOB, CEpbE 3-
Hbl€ OrpaHWYeHNs NONUTUYECKUX CBOBOA M CeKCyarlbHbIX Mpas, YTO BbI3bIBAET LUMPOKYO 06ECMOKOEHHOCTb
MeXayHapoaHoro coobLlecTsa;

- Mpu3HaHne HapyweHMs NpaB XeHWMWUH KaK «NpecTynneHus NpoTUB yYenoBevyHoCTU» (2025).
MexayHapoZaHblil yronosHbli cya B 2025 rogy npy pacCMOTPEHWUM BOMPOCOB, CBA3aHHBIX C NPaBaMM XEHLLMH
B AdpraHucTaHe, nogyepkHyn, 4To OrpaHUYEeHNs TannmboB B OTHOLLIEHUM NPaB XeHLUWH W [eBOYeK MOryT pac-
CMaTpMBaTLCA Kak CUCTEMAaTUYECKOe W MaccoBOe MPECTYMNIeHne NpoTuB YenoseyHocTn. B despane 2025
roga Coset besonacHoct OOH npuHsAN cneumanbHyo pesontoLmio, NPUHALLYI0 CUTYaLMIO XeHLWH U ge-
BoYek B AdpraHuCTaHe Kak «CucTemaTnyeckoe 1 MaclutabHoe npecTynneHue npoTMB YEIOBEYHOCTUY. JTOT
LLar noka3sblBaeT CepbE3HOE OTHOLLEHWE MUPOBOTO COOBLLECTBA K YXYALIEHWO CUTYaLmMK C NpaBaMy Yenoseka
B AjpraHucrane;

- Mopaepxka 6exeHueB — xeHwmH u geten. Opranmsauynm OOH, ocobenHo UNHCR (Ynpaenenue
BepxosHoro komuccapa OOH no genam 6exeHues) n UNICEF (detckuin pong OOH), a Takke HenpaBuTeNb-
CTBEHHbIE OpraHM3aLun TECHO COTPYAHUYAKT, YTOBbI OKasbiBaTb NOALEPXKKY BexeHLam, B YaCTHOCTW KeH-
LMHAM W AeTAM. OTU OpraHu3auuy NpefocTaBnsoT pasnuyHble yenyru, BKoyYas besonacHoe yoexuLle, me-
LVLMHCKYIO W NCUXOMOTMYECKyo MOMOLLb, 0BpasoBaHue 1 npodeccroHanbHoe 06yyeHne, NpaBoByio 3aLuuTy
W KOHCYnbTaLuy;

- MaccoBas murpaumsa acraHckux rpaxaaH (¢ 2021 no 2025 rog). Mo gaHHeim OOH 1 gpyrux mex-
AyHapoaHbix opraHusaumi, ¢ 2021 no 2025 rog 6onee 6 MUNMOHOB adraHLEB NOKUHYNM CTpaHy. MurpaHTbl
B OCHOBHOM Hanpaensnuncb B cocegHue cTpaHbl — lNakuctaH, MpaH, Typumio, a Takke B eBPONenCcK1e CTpaHhbl
n CLUA [7]. Cpean Hux 0COBEHHO MHOTO XEHLUWH, AETei 1 MONOAbIX N0Aei, KOoTopble MlyT 6e30nacHOCTb,
oBpa3oBaHue W NyyLlyio XU3Hb. JTOT MOTOK CO3AAET COLMArbHO-9KOHOMUYECKOE AaBfiEHWe Ha NpUHUMAIo-
LMe CTpaHbl 1 NOPOXAAET HOBblE NPoBreMmbl.
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3akntoyeHue

Mocne npuxoga Tanubos k BnacTu B 2021 rogy cuTyaums ¢ npaBamu YenoBeka B AdraHucTaHe cucte-
MaTWYECKN W Pes3Ko yXyAwwunacb, AOCTUTHYB XyAwwux nokasateneir. OcobeHHO CunbHO NocTpapanu npasa
XEHLUWH 1 eTei, YTO SBNSAETC He TOMbKO YMaHUTapHOW Tpareaueit, HO U peanbHOM Yrpo3on coumansHON
CTabuUnbHOCTY W JanbHenWeMy pa3BuTIIO CTpaHbl. 3anpeT Ha 06pa3soBaHne AEBOYEK, KECTKME COLManbHbIe 1
NONUTUYECKNE OrpaHNYEHUSs, OrpaHnYeHns cBoboAabI CrioBa W AeATeNbHOCTU HesasucuMbix CMU npusen K
eXeHEBHOMY POCTY HE[J0BOMNbCTBA W BHYTPEHHUX KOH(PNMKTOB.

MexgyHapogHoe coobuiectso, B ocobeHHocTi OpraHusaums O6beanHEHHbIX Haunin u eé nogpasge-
nenus, Takne kak UNAMA, UNHCR v UNICEF, nocpencTBOM MHOrOUMCHEHHbIX 0BpaLleHnii U ryMaHuTapHON
AEATENbHOCTY MbITanUCh YNYYLWNTL CUTYaLMI0 U OKa3aTb AaBReHWe Ha NpaBuUTeNbCTBO TanmboB C LENbo Co-
BrogeHus npae Yenoseka. MexayHapoaHble Pe3onouMn 1 OTYETBI, BKIKOYAs NPU3HAHWE HapYLLEHUN npaB
XEHLLUWH KaK MPecTynneHnid NpoTUB YeNOBEYHOCTM, NoKasarnu, Y4to ata npobrema SBnseTcs He TOMbKO BHYT-
peHHel npobnemon AdraHuctaHa, HO 1 CEPbE3HON OTBETCTBEHHOCTLIO BCETO MUPOBOro COOBLLECTBA.

OpHako CepbEsHble OrpaHNYeHUs U OTpULaHKE CO CTOPOHbI TanuboB MPUBENKM K TOMY, YTO MEXOYHa-
POAHbIE NPM3bIBbI MOKa HE Janu HeOBXOAUMbIX MPAKTUYECKUX PE3yNbTaToB. JTa KpUTUYECKas CUTyaums Bbl-
3Bara MaccoByl MUTPaLMI0 MASIIMOHOB adhraHLEB, BbIHYXOEHHbLIX CracaTbCs OT HACUINSA U KECTKUX OrpaH u-
YeHWN, YTO, B CBOK OYEPEAb, CO34as0 HOBbIE CoLMasibHbIE N SKOHOMUYECKME MPOBIEMbI B PErvoHe 1 MUpe.

[1ns BOCCTaHOBMEHWS1 OCHOBHbIX MpaB YerioBeka 1 6e3onacHocT B adraHckom 06LLecTse Heobxoamnmo,
4ToBbl MUPOBOE COOBLLECTBO YCUAWAO COTPYAHUYECTBO C NPABUTENBCTBOM M FPaXgaHCKMM OBLLECTBOM
CTPaHbl, yBENUYMNO AaBneHne Ha TannboB C Lenbio peanbHOr0 BOCCTAHOBIIEHUS NPaB YenoBeka 1 paclumpu-
110 ryMaHUTapHyt0 W B1aroTBOPUTENbHYK MOMOLLb. TOMBKO COBMECTHBIMM W MOCTOSHHBIMUA YCUIUSMU BO3-
MOXHO, 4T0BbI AcpraH1CTaH HanpaBWiICs MO NYTX MUPa, YCTOMYMBOMO PasBUTUS U YBAXEHUS NPaB BCEX CBOWX

rpaxmaH.
CNMCOK UCTOYHMKOB

1. Bceobwwas peknapauums npas yenoseka. MNpuHsaTa pesontoumen 217 A (lll) MeHepanbHoit Accam-
brnen OOH ot 10 pekabpa 1948 roga. [OnekTpoHHbi  pecypc]. - Pexum  goctyna:
https://www.un.org/ru/universal-declaration-human-rights/ (aata obpawieHus: 05.07.2025).

2. UNAMA (2024). Afghanistan: Situation of human rights. [OnekTpoHHbIN pecypc]. — Pexum goctyna:
https://lunama.unmissions.org/human-rights (aata obpawenus: 15.07.2025).

3. Amnesty International (2023). Afghanistan: Taliban policies are erasing women from public life.
[OnekTpoHHbIN pecypc]. — Pexxum goctyna: https://www.amnesty.org/en/latest/news/2023/afghanistan-taliban-
women/ (aata obpaulenus: 07.07.2025).

4. Human Rights Watch (2023). The Taliban’s war on women. [OneKkTpoHHbIit pecypc]. — Pexum po-
ctyna: https://www.hrw.org/report/2023/afghanistan-taliban-war-women (gata obpawieHus: 08.07.2025).

5. ICC (2025). Arrest warrants issued against Taliban leaders. [OnekTpoHHbIN pecypc]. — Pexum go-
ctyna: https://www.icc-cpi.int/news/arrest-warrants-taliban-leaders (nata obpatietus: 10.07.2025).

6. UNICEF (2023). Afghanistan: Education Crisis Update. [OnekTpoHHbIn pecypc]. — Pexum goctyna:
https: // www. unicef. org/ Afghanistan / education-crisis-update (gata o6patyenuns: 09.07.2025).

7. The Guardian, AP, Al Jazeera (2023). Investigative reports compilation on Afghanistan human
rights issues. [OnekTpoHHbIn pecypc]. —Pexum poctyna: https://www.theguardian.com/series/afghanistan-
rights (nata obpawenus: 10.07.2025).

VIl MEXXIYHAPOJHAA HAYYHO-NPAKTWYECKAA KOHDEPEHLINA | MLIHC «HAYKA 1 NPOCBELLLEHWEN


https://www.un.org/ru/universal-declaration-human-rights/
https://www.theguardian.com/series/afghanistan-rights
https://www.theguardian.com/series/afghanistan-rights

IOPYCTIPYIEHLIAA. MPABOCY/IE M TOCYIAPCTBO n

YIIK 340

MPOBJIEMbI YT 0/I0BHOM OTBETCTBEHHOCTY
3A BOBIEYEHWUE HECOBEPLLEHHONETHNX B
[PECTYNHYH AEATEJIbHOCTD

WBAHOBA HATAJINA MBAHOBHA

CTyA€eHTKa
OrKQY «Bonrorpaackas akagemust MB[L Poccumny»

AnHoTaums: CywiectByeT Lenbiit psg npobnem, 06ycnoBneHHbIX 3aKOHOAATENbHONM KOHCTPYKLMEN cocTaBa
BOBIIEYEHMS HECOBEPLLEHHONETHErO B COBEPLUEHME NPECTyNneHus. Tak, B nuTepaType v Ha NpakTuke cyLe-
CTBYIOT pasHornacusi u npobnembl OTHOCUTENbHO OMPEeAEneHns YMbiCna nuua, COBEPLUMBLLETO Takoe nmpe-
CTyNneHue.

PROBLEMS OF CRIMINAL LIABILITY FOR THE INVOLVEMENT OF MINORS IN CRIMINAL ACTIVITIES
Ivanova Natalia Ivanovna

Abstract: There are a number of problems caused by the legislative structure of the composition of the in-
volvement of a minor in the commission of a crime. Thus, there are disagreements and problems in the litera-
ture and in practice regarding the definition of the intent of the person who committed such a crime.

OfHMM 13 CaMblX CEPbE3HbIX NPECTYNNEHMI, NOCArAOLMX Ha NPaBa W UHTEPECHI HECOBEPLLEHHONETHMX,
B HaCTosILLee BpeMS SBNSETCS BOBMEYEHME NOCNEOHNX B MPECTYNNEHUS, YTO MPOUCXOANT C HapacTatoLLei TeH-
[eHuven. IMeHHO HeCOBEPLUEHHONETHUE B CBSA3M C HEYCTONYMBOM W YS3BUMOW NCUXMKOW, HE  CCPOPMUPOBAH-
HbIMV MOpasbHbIMM LIEHHOCTAMM, Hanboree NogaTiMBbl K BOBIEYEHUIO B COBEPLUEHWE NPECTYnneHuit. Tem ca-
MbIM NofpacTatoLLee NOKONeHe LerpagupyeT U MOXET CaMOCTOSTENBHO CTaTb Ha KpUMUHATBHBIN MyTb.

Mpobnema knaccudukaumm ctaten 150 YK PO 3akniovaeTtcs B onpeaeneHn KpUTepUEB M Noax040B
KnaccudukaLuy JencTBui, NonagaroLwmnx nog NpusHaki BOBIEYEHUS HECOBEPLLEHHOMNETHENO B COBEpLUEHNE
NPecTynmneHus.

Cratbs 150 YK P® npegycmatpuBaeT yronoBHyt) OTBETCTBEHHOCTb 3a BOBMIEYEHWE HECOBEPLLEHHO-
INETHEro B COBEpLLEHME NPECTYNNEHMS, YTO SBNSAETCS OOHUM M3 CaMbiX CEPbE3HBIX HapyLLeHuI npaB pebéHka
W NpeacTaBnseT yrpo3y Ans ero HopManbHOro PassUTHS U coLManu3aLmuy.

Mpobnematyka knaccudmkaumm ctaten 150 YK PO:

1. OnpegeneHue NOHATUSA «BOBMeYeHney. Heobxoanmo YETKO OnNpeaeniuTb, Kakue AEeNCTBUS MOTyT
BbITb KBANUULUMPOBAHBI KaK BOBMEYEHWEe HECOBEPLLEHHONETHENO B COBEPLUEHIE NPECTYNNEHNs. 3TO NOMO-
KET BKMtoYaThb B ce0si kak NpsIMOe NpearioxXeHne COBEPLIMTL NPECTYNIEHNe, Tak U CO3aHWe YCRnoBUiA, Npu
KOTPbIX HECOBEPLUEHHONETHUI MOXET BbITb CKNOHEH K COBEPLLEHMIO NPECTYNNEHUS.

2. PasrpaHunyeHmne opm BoBreyeHus. CyLlecTBYHOT pasnuyHble (OpMbl BOBNEYEHMS, TaKME KaK yro-
BOPbI, Yrpo3bl, nogkyn v apyrue. Heobxognmo onpegenutb, Kakue 13 HUX MOryT ObiTb KBanUuLMpoBaHbI No
cratbe 150 YK PO, a kakue moryt TpeboBaTb NPUMEHEHUSI APYTUX HOPM YrONIOBHOrO 3aKOHO4ATENLCTBA.

3. Y4ét BO3paCTHbIX 0COOEHHOCTEN HeCOBEpLLEHHONETHMX. [py kKBanudukaLmm AeicTBIA MO CTaTbe
150 YK P® HeobxoanMmMo yumnTbiBaTh BO3pACTHbIE OCOOEHHOCTM HECOBEPLUEHHOMETHMX, UX NCUXOMOTMIO U YPO-
BEHb VX pa3BUTMS. ITO MOXET NOBMNATL HA OLIEHKY CTENEHW BUHbI W TSHXKECTU HAKa3aHMS.
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4.  OrpaHunyeHue 0T cMexHbix cocTaBoB. Ctatbs 150 YK PO moxeT ObiTb CMeXHa ¢ Apyrumu cocTa-
BaMW NPECTYNNEHN, TaKUMM KaK BOBNEYEHWE HECOBEPLLEHHOIETHETO B MPECTYMHYIO rPynny Uiv CoOBEpPLLEHUS
NPECTYNNEHNS1 B OTHOLLEHUM HECOBEPLUEHHOMNETHero. HeobxoamMmo YETKO pasrpaHnymMBaTh 3T COCTaBbl U
onpeaensiTb, kakue aeincTans nognagatot nog crateio 150 YK PO.

5. CrnoxHocTb [okasbiBaHus. BoBneyeHWe HECOBEPLIEHHONETHErO B COBEPLIEHME MPECTYNIeHUs
MOXeT ObITb CNOXHO AOKa3aTb, 0COBEHHO, €CIIN OHO OCYLLECTBMANOCH MyTEM KOCBEHHOTO BO3AENCTBUS UMK
CO30aHNs YCroBUA. OTO MOXET 3aTPyAHWUTb KBanuMuKaumio AENCTBUA U NPUBMEYEHUS BUHOBHBLIX K OTBET-
CTBEHHOCTW.

6. [duddepeHumaums otBeTCTBEHHOCTU. HeobxoanMo onpeaenuTs Kakue opMbl MOTYT BNUATL Ha
AndepeHLmMaLmio OTBETCTBEHHOCTH 3a BOBNEYEHUE HECOBEPLLEHHOMNETHErO B COBEpLLEHWe MPEeCTYneHNs,
HanpuMep, XapakTep W CTeneHb 0BLIECTBEHHOM OMacHOCTW NPECTYNNEHUs, B KOTOpOe Bbin BOBMIEYEH HECO-
BEPLLEHHONETHWI, @ TakKe NIMYHOCTb BUHOBHOTO.

7. TpumeHeHve cTaTbn B cygebHoi npakTuke. BaxHo obecneunTts eguHoobpasue 1 cnpaBes/MBoOCTb
npu npumeHeHnn ctatbn 150 YK PO B cygebHon npaktuke. 310 TpebyeT pa3paboTkn YETKMX PYKOBOACTB U
pekoMeHZauui Ans cyaen u cregosaTenei.

Takum obpasom, npobnematuka knaccudmkauumn craten 150 YK P® cBsizaHa ¢ He0OX0AMMOCTbIO YET-
KOro onpefeneHns NoHATUIR, pasrpaHnyeHns hopM BOBIIEYEHNS, Y4ETA BO3PACTHbIX OCOBEHHOCTEN, OrpaH K-
YEeHWs OT CMEXHbIX COCTABOB, 0Ka3aTENbCTBA BUHbI W AU depeHLMaLm OTBETCTBEHHOCTM.

Mo BOBMNEYEHUIO HECOBEPLLEHHOMETHErO MOXHO PacCMOTPETb CrieaytoLmii npumep: rpaxaaHuH Les-
YeHko E.A.., KOTOPbIA JOCTUI COBEPLUEHHONETHENO BO3PACTa, C YMbICIIOM Ha XULLEHME YyXXOro UMYLLECTBA U3
Mara3uHa noaroBOpuI MyTEM YroBOPOB ManonieTHero 3Hakomoro H.M.A. Ha coyyacTve B AaHHOM NPOTUBO-
npaBHOM desHuu, Takke LLesyeHko E.A. noobewan, yto manonetHuit H.M.A. n36eXu1T yronoBHOMO HakasaHus
B CBSI3M C He JOCTWKEHWEM UM BO3pacTa MPUBMEYEHMS K YrONOBHOM OTBETCTBEHHOCTH, TEM CamblM BOBIEK
€r0 B TalHOE XULLEHME YyXOro umyliectsa. Haxogsch B 3abnyxaeHnn 1 He 0CO3HaBast OTBETCTBEHHOCTM 3a
COBepLLeHue npoTueonpasHoro aesHua H.MLA. cornacuncs coBeplunTb XULleHne 13 MmarasvHa. [anee no
npeasaputensHomy crosopy LllesyeHko E.A. coBmecTHO ¢ manoneTHum H.I.A. nyTem nospexaeHns aBepen
Mara3umHa B TEMHOE BpeMs CyTOK, 3allfiv B MOMELLEHWE W NPOLLM K CTEennaxy ¢ ToBapamu TOProBnn rae
LLleByeHko E.A. ykasan Ha 10 6aHOK 3HEPreTMYEeCKoro Hanutka u 15 aneKkTpoHHbIX curapeT kotopble H.IMA.
LOSDKEH NOXMUTUTB Mo yKasaHuto LLlesyeHko E.A. Mocne yero WesyeHko E.A. u H.M.A. ckpbinuch BMeCTe € no-
xuuieHHbIM. CnycTa 2 yaca H.IN.A. nepegan noxuweHHoe LLesyeHko E.A., n nocnegHuit pacnopsiguncs UM no
cBoeMy ycmoTpeHuto. Cya npusHan LlesyeHko E.A. BUHOBHbIM B COBEPLUEHMM NPECTYMNEHWA, NPEAYCMOT-
peHHbIx Y. 1 ¢T. 158, 4. 1 c1. 150 YK PO.

PaccmaTtpuBasi BONpOC O BOBIIEYEHWN HECOBEPLUEHHONETHENO B COBEPLUEHUE MPECTYMIIEHNS MOXHO
OTMETMUTb, YTO KayeCTBe 0OELLaHMa MOryT Takke TPaKTOBaTbCS Pa3nuyHble BbiCKasblBaHUsl, KOTOpbIE COBEp-
Lwatotcs BoBrnekarenem. K npumepy, 370 MOryT BbITh CroBa, B COOTBETCTBUM C KOTOPbIMMW BUHOBHbIN 0beLaeT
kakyto-nnbo GnarogapHOCTb 3a COBEPLUEHHOE MPecTynneHne. Takke B kayecTe 0beLlaHns MOXHO paccmaT-
pVBaTb YCTHYIO rAapaHTWI0 NPEeAOCTaBNEHNS anubu, eCiv NOAPOCTOK YCMELLHO 3aBEPLUNT NPECTYNNEHNE.

/13 BCero aTtoro crnegyert, YTO BMHA B BOBIIEYEHWUN HECOBEPLUEHHONETHErO AOMKHA BKMtOYaTh B Cebs
WMEHHO (DaKT OCBEAOMIEHHOCTM NLA AOCTUTLLErO COBEPLLEHHONETUS! O HECOBEPLLEHHONETHEM BO3pacTe
BOBMeKaeMoro. Tak, Npu kBanudukaLuum AaHHOrO NPECTYNNEHUS HE MOXET y4MTbIBaTLCS OLUIMOOYHOE npesn-
CTaBMEHME «ECNW NMLO NPW BOBMEYEHWM 3abnyKaaeTcs OTHOCUT rMaBHbIM (akToM. T.e. 0COBEHHOCTL npe-
CTynneHusi, npegycmoTpeHHoro cT. 150 YK P® 3aknoyaetcs UMEHHO B TOM, YTO 6 B3pOCHbIi B Ka4ecTee 06b-
€KTa BOBIMEYEHNS LieNeHanpaBneHHo Beibypan nnuo, He JOCTUrLLEE COBEPLLIEHHONETHErO BO3pacTa.

Ecnu Bo3HMKaeT BONPOC O TOM, AEACTBUTENBHO UMENO M MECTO HACUILCTBEHHOE NPUBNEYEHME NOa-
poOCTKa WUNW pebEHKa K COBEPLLEHNI0 NPECTYNHOTO AESHMUS, TO OH AOMKEH OblTb PaCCMOTPEH MONMOXUTENBHO,
€CNu B pe3ynbTaTe Takoro NpMBReYeHMs y NoAPOCTKA BO3HUK CPEAHWN UMW TSHKKMIA Bped 340POBbi0. B Takom
Cryyae, HakasaHue yCcTaHaBnMBaeTcs B cOOTBEeTCTBMM cO cT. 112 YK PO, npegnonaratoLen, Y10 Makcumar b-
HbIM CPOKOM MOMELLEHNSI BUHOBHOTO B YCIOBUS NMULIEHNS CBOBOAbI MOXET BObITb TPEXNETHUIA nepuogd. B cny-
yae, ecnn cnocob ocyLLeCTBREeHNs NPeCTynneHus HecET Bonee onacHble NOCMEACTBUS, YeM Camo NpecTyn-
IneHune, To ero HeobXxoaMMO paccmaTpuBaTh OTAENBHOY.
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Ecnu nmetoT MecTo npusHaku, CBMAETENLCTBYIOWME O TOM, YTO CIy4MNOCh NPecTynHoe AesHWe, KBa-
nucuumpyemoe B cooTBeTCTBUN € Y. 4 ¢T. 150 YK P®, T0 BO3HMKaeT 60MnbLIOe KONMYECTBO NPOBMEMHbIX BO-
NpOCOB.

Heobxoaumo 0TMETUTb UMELOLLYIOCS B NuTepaType npobnemaTiky pacluMpeHns KBanuuumpoBaHHbIX
BMOOB BOBJIEYEHUS HECOBEPLUEHHOMNETHErO B COBEPLUEHWe NpecTynneHus. Kak cnpaBednuBo OTMeYaetcs
nccneaoBaTensiMu, «B HaCTOSILLEE BPEMS, B Cly4Yae COBEpLUEHWS MPECTYNIEHNS HECOBEPLUEHHONETHUM, HE
NoAsexaLlnm YrorioBHOWM OTBETCTBEHHOCTU, NNLO, BOBMEKLLEE €r0 B COBEPLUEHWE NPECTYNNEHUs, B CUY Y. 2
cT. 33 YK P® HecET yronoBHyt OTBETCTBEHHOCTb 3a COAEAHHOE KaK UCMOMHUTENb NYTEM MOCPELCTBEHHOTO
NPUYUHEHUS». B CBSA3M C BbILIEN3NOXEHHbIM, NPeAcTaBnseTcsa LenecoobpasHbiM anddepeHumpoBaTh yro-
IIOBHYK OTBETCTBEHHOCTb 3@ BOBIEYEHWE B 3aBUCUMOCTY OT BO3PACTHbIX NOKasaTenen, 1 BKMoYnTb B CT. 150
YK P® ksanudpmumpyroLnin npusHak «BOBIEYEHWE MarioneTHero nuuan.

Vicxops w3 npakTuyeckoir paboTbl NO BbISBEHWN MPECTYNEHWNA, CBA3AHHLIX C BOBMEYEHUEM HECO-
BEPLLEHHONETHWX B MPECTYMHYI0 AEATENbHOCTb, CTOUT OTMETUTB, YTO CT.150 YK PO aBnsietcs npeBeHTUBHOMO
Xapaktepa 1 npu Bo30yXaeHWM 1 paccnefoBaHun YronoBHbIX Jer, CBA3aHHbIX C COBEPLUEHMEM NpecTynne-
HWIA NULOM, JOCTUrLMM 18-neTHero BospacTa ¥ HECOBEPLUEHHONETHUM, Jaxe Npu YCroBuu, YTo oba npusHa-
0T BOBMEYEHHOCTb CreJoBaTen 3a4acTyto He NPUHUMAIOT TO BO BHUMaHWe, Tak kak cbop yronoBHoOro aena,
MOXeT BbITb O4EeHb SHepro3aTpaTHbIM, @ B KOHEYHOM MTOre Be3pesynbTaTHbIM. Ho No UTOry coBepLuaeTcs Hu
4TO MHOE HEeXEenW HapyLLIEHNS 3aKOHHbIX NPaB U UHTEPECOB HECOBEPLLEHHONETHMX.

UTo KacaeMO HECOBEpLLEHHONETHUX, KOTOpble MOALANUCh Ha HEraTMBHOE BAUSIHWE, @ UMEHHO Obln
BOBMEYEHbI B COBEPLUEHWE MPECTYNMNEHUA, U B OTHOLLEHUM HUX BO3DYXAEHbI YrONOBHbIE fAena, npegycMoT-
peHHble CT. 158 YK P®, Takve nuua He3amMeanuTesnbHO Mo NOCTAHOBMEHWIO ClieAoBaTENs BEAYLLEro Yronos-
HOe [eno, CTaBATCs Ha NPOgMNaKkTUYeCKuit yYET B NoapasgeneHns no aenam HecoseplueHHonetHux OB[
cornacHo n. 42.2 Mpukasa MBL Poccum ot 15.10.1013 r. Ne 845 «O6 yTBEpXAEHUM UHCTPYKLMW NO OpraHun3a-
UMM LesTenbHOCTU MO JeriaMm HeCOBEepLUEHHONETHUX OpraHoB BHYTPeHHWX aen Poccuiickon ®epepaummny.
Byayumn geictytowmm cotpyaHmnkom MOH nexoas u3 MYHOMO onbiTa MOry OTMETUTL crieaytoLlee: 60MbLUMH-
CTBO HECOBEPLUEHHONETHUX BOBMEYEHHBIX B COBEPLUEHWE NPECTYNeH, 3T0 NOAPOCTKW 13 Hebnaronosnyy-
HbIX CEMEeN MonaBLKX B TPYAHbIE XU3HEHHbIE cuTyaumn. pu paboTe ¢ AaHHbIMW HECOBEPLLEHHONETHUMM,
YETKO MPOCEXMBANOCh, HA CKOINbKO OHU HE OCO3HaBanW NOCNEACTBUNA COBEPLUEHNS NMPECTYNNEHNS, OHW NP o-
CTO NOAAANNCH Ha YroBOPbI O «JTyYLLEN XWU3HUY» 1 COBCEM HE OCO3HABAmM, YTO NPUYMHAKOT KOMY-TO Bpes, no-
CKorbKy 6ecefibl pOAMTENSMU O MOPasbHbIX LLEHHOCTSX C HUMU He NPOBOANIIUCE.

B saknioveHne xody [obaBuTb, YTO CBOEBpPEMEHHAS MPOGUIAKTIKA MO BbISBIEHWNKO HECOBEPLUEHHO-
NIETHUX MONABLUKX B TPYAHYHO XWU3HEHHYIO CUTYaLMIO, OpraHn3aLms npoduakTuyeckoin paboTbl B OTHOLLEHUM
TaKWUX MWL, ABSETCH OAHUM M3 BaXHENLUUX KPUTEPUI N0 HEJOMYLLEHMIO BOBNEYEHNS HECOBEPLUEHHONETHUX B
NPEeCTyNHyl0 AeATenbHOCTb. Bedb KakMMu Mbl BOCMUTaeM NOLPOCTKOB CerogHs — Takum Bypet Oypyllee
Halwero obLiecTBa 3aBTpa.
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MEPbI 110 NPEAYNPEXAERNIO
NPECTYNHOCTA HECOBEPLLEHHONETHNX

WBAHOBA HATAJIA MBAHOBHA

CTyA€eHTKa
OIrKQY «Bonrorpaackas akagemust MBI Poccumn»

AHHOTauuA: yFOJ'IOBHO-I'IpaBOBbIe MepbI npedynpexneHna I'IpeCTyI'IHOVI AeATeNIbHOCTU NMPUMEHAIOTCA KaK Me-
Pbl YroyioBHOro HakasaHua K BUHOBHbIM B COBEPLUEHUUN TaKUX ﬂpeCTyﬂﬂeHMIZ, KOTOpble OAHOBPEMEHHO Npen-
CTaBnAaKT 06L|J'eCTBeHHy}0 OMacHOCTb KaK MCTOYHUK d)OpMVIpOBaHI/I‘il KpI/IMI/IHaJ'IbHOI7I HanpasliEHHOCTU APYruxX
i, Hanpvlmep, npuBIie4eHNe K yFOJ'IOBHOVI OTBETCTBEHHOCTU B3POCIIbIX 3a BOBJIEYEHNE B MPECTYNHYIO OEA-
TENIbHOCTb HECOBEPLLUEHHONETHUX ABNAETCA yI'OJ'IOBHO-I'IpaBOBOVI Mep017| paHHero npepynpexneHusa npectyn-
neHui HECOBEPLLUEHHOJIETHUX.

MEASURES TO PREVENT JUVENILE DELINQUENCY
Ivanova Natalia Ivanovna

Abstract: Criminal law measures for the prevention of criminal activity are applied as measures of criminal
punishment to those guilty of committing such crimes, which at the same time pose a public danger as a
source of formation of the criminal orientation of others. For example, bringing adults to criminal responsibility
for involving minors in criminal activities is a criminal law measure for the early prevention of juvenile crimes.

OpHoi 13 rnaBHbIX f4Yeek obLLecTBa ABMSAOTCA HECOBEPLUEHHOMNETHWE, KOTOPbIM OTBEAEHa BaXHas
POnb TaK HasblBaEMbIX «CTpoUTENen» cBeTnoro byaylero Hawero oblectsa. Kak xe BocnuTtaTb JOCTOMHOE
nogpacrtatoLlee nokoneHne? A 6onee 3HauMMbIn BONpoc «Kak He BbipacTuTb ByayLIMX NpecTynHUKoB?». Me-
pbl NpeaynpexaeHns NpecTynHOCT HECOBEPLLEHHONETHUX HaMpaBreHbl Ha obecneyeHre YCneLwLHon couma-
Nn3aumMm OCHOBHOM Macchl JeTei 1 NogpOCTKOB, peanu3aumn UX npas 1 3aKOHHbLIX MHTEPECOB, a Takke Kop-
PEKLMU HeraTUBHbIX COLMarbHbIX MPOLECCOB B OCHOBHBIX Chepax XKU3HeLesaTeNbHOCTU HECOBEPLUEHHONET-
Hero. Cy6bekTamu obLyecoumanbHbix Mep NpOMUNaKTUKA NPECTYNHOCTU ABMSIOTCS BCE rOCyAapCTBEHHbIE U
HerocyaapCcTBeHHbIe CTPYKTYpbl 0BLLECTBA, HO NPEXAE BCErO YCTOM MOpasib U MPUHLMMLI HECOBEPLLEHHOMNE T-
Hero 3aBUCST OT €0 CEMbM, TaK Kak UMEHHO CEMbS BbICTYNaeT OAHOBPEMEHHO Kak CoUMasnbHblid UHCTUTYT, B
KOTOPOM CYLLEeCTBYIOT OOLLECTBEHHbIE OTHOLLEHUS MeXOy €€ uneHamu, MMEHHO B CeMbe BOCMMUTbIBAETCS
HPaBCTBEHHOE, AYXOBHOE, MOparibHOE U UHTENNEKTyarnbHOe passuTtie pebéHka. Takke cemMbs BbICTYMaeT, Kak
BO3MOXHOCTb YOBNETBOPSATb PA3fnYHbIE HAWBUAYAMNbHbIE NOTPEBHOCTW NMYHOCTI, OHA SBNSETCH UCTOYH K-
KOM CpefcTB CyliecTBOBaHWUS pebéHka, Ha CeMblo BO3NaratoTcs topuanyeckas OTBETCTBEHHOCTb 3a COBep-
LUeHHOE UM NpaBOHaPYLLEHNE — BCE 3TO CO3AAET OTHOLIEHWUS MEXIY YneHaMu ceMbi. HO HYXHO yunTbIBaTh U
TOT (haKTOp, YTO HE BCe CeMbM BrarononyyHble. B Takux CUTyaumMsx COXHO rOBOPUTb O KakoM-nnbo npa-
BMIIbHOM MOpPasibHOM, HPABCTBEHHOM MW WHTENNEKTYanbHOM PasBUTUM HeCOBEpLUEHHoMNeTHero. MoxHo aa-
K€ FOBOPUTb O TOM, YTO MHTEPECHI CEMbU B CRyyasix NpU3HaHUs nocneaHen HebnarononyyHoN, H1KaK He CBS-
3bIBaKOTCA C MHTEPECAMMU HECOBEPLUIEHHONETHErO, OTCYTCTBYIOT T€ 3HAYMMble COLMAsnbHbIE OTHOLIEHWS MEXOY
YrieHaMn CeMbW, KOTOpble CO3AAKT U3 HEero NPaBUIbHYO JIMYHOCTb, B CBSA3M C YeM NOLPOCTOK C NETKOCTbIO
MOXET OCTYNMUTCS W BbIOpaTh KPUMUHAMBHBIA NYTh XUMas Npy 3TOM MOMyYnTb TO, YTO eMy 06s3aHbl Bbinn
[aTb OMa HO He Aani, @ UMEHHO, NOAAEPKKY, NOHUMaHWe N MaTepuanbHble 6nara. 3a 4acTyo UMEHHO 13-3a
9TOro OBVKEHHBI CEMbE NOAPOCTOK NPUCOEANHSAETCS K NPECTYNHbIM 06bEAUHEHNAM W TPYNNUPOBKAM.
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lMpecTynneHne - BUHOBHO COBEPLUEHHOE OOLLECTBEHHO OmacHoe AesHue, 3anpewwéHHoe YK P® nog
Yrpo30it HakasaHus.

CornacHo ct. 19 YK P® yronoBHon OTBETCTBEHHOCTW NOANEXMT BMEHSEMOe (PU3nYeckoe nuuo, Ao-
CTurwee Bo3pacra, yctaHoBrneHHoro Kogekcom. B cooteetcTBum co cT. 87 YronosHoro Kogekca P®, Heco-
BEPLUEHHONETHAMM MPU3HAKTCA NNLA, KOTOPbIM KO BPEMEHW COBEPLUEHWUS NPECTYNNEHUS UCTONMHMMOCH Ye-
TbipHaZLUaTb, HO HE UCMOTHUIIOCH BOCEMHAALATY f1eT.

YronosHas OTBETCTBEHHOCTb B Poccum B NonHoOM 06bEéMe HacTynaet ¢ 16 net. Ho eCTb NpectynnexHus,
3a KOTOpble K OTBETCTBEHHOCTM MOTYT NpuBneyb ¢ 14 neT, nepeyeHb AaHHbIX NPECTYNNEHU COQEPXKNTCS B Y.
2 c1. 20 YK P® (Hanpumep, 3a ybuidcTso (cTatbsa 105), yMbILLNEHHOE NPUYUHEHNE TSHKKOMO Bpeaa 340pOBbLI0
(cTatba 111), yMbILLNEHHOE NPUYMHEHWE CpefHen TSXeCTU Bpeda 300poBbio (cTatha 112), usHacunosaHue
(ctatbst 131), HAaCUNbLCTBEHHbIE OENCTBUSA CEKCyanbHOro xapaktepa (ctatba 132), kpaxy (ctaTtbs 158), 3aBe-
[OMO NoxHoe coobuieHne ob akte Teppopuama (ctatbs 207), BaHganuam (ctatbs 214).

CaMble pacnpocTpaHEHHbIE BUabI NPECTYNIEHUI COBEPLIAEMBIX HECOBEPLLEHHOMETHUMM - Kpaxu, rpa-
Bexw, pa3bou, XynuraHcTBO, BaHAANMU3M, MOLIEHHUYECTBO, MPUYMHEHWE Bpeaa 3A0POBbLI0, MPECTYnneHus
CBSI3aHHble C HAPKOTUKaM 1 afIKOroneM.

B 0cobeHHOCTU CoBepLUeHNs MPEeCTYNNEeHNA BXOAAT Takne (hakTopbl Kak UMMYSIbCUBHOCTb M CMIOHTaH-
HOCTb K JEMCTBMSAM, CKITOHHOCTb K rPYnMoBbIM MPECTYNEeHNSAM, COBEPLUEHNE NPECTYNNEHUA B COCTOSIHUM afl-
KOrOSIbHOMO MMM HAPKOTUYECKOTO OMbSIHEHNS, HEAOCTATOYHOE OCO3HAHME NOCNEACTBUIA CBOMX AENCTBUN.

[ns Gonee rnybokoro aHanu3a NPecTynneHU COBEPLUEHHbIX HECOBEPLLEHHONETHUMM, HEOBXOAMMO
YUMTbIBaTb PErnoHanbHble OCOBEHHOCTHW, COLMAnbHO-9KOHOMUYECKYHD CUTYauuMto B KOHKPETHOM PErvioHe,
KyNbTYpHbIE 1 aHanuTMYeckune pakTopbl. Takke BaxHO NPOBOAUTL MOHUTOPUHT M aHANW3 AMHAMMKW NPECTyn-
TNEHUN Cpeay HeCOBEPLUEHHONMETHNX AN CBOEBPEMEHHOMO BbISIBMEHWUS TEHAEHLMI U pa3paboTku addekTB-
HbIX MEP NPOUIAKTHKN.

MHorve 3apaloTCcs BOMPOCOM, KaK Xe npedynpeauTb MpecTynHOCTb CPeaU HEeCOBEPLUEHHOMETHMX.
lMpexge Bcero cnegyet pasobpaTtbCs B OCHOBHBIX acnekTax no npefynpexneHno NpecTynHoCTV cpean nog-
POCTKOB. W Tak, CyLlecTByeT psg Mep, KOTopble MOrnM Bbl MOMOYb MPUBECTU AaHHBIA HEMPOCTOW BOMPOC K
NOMOXMUTENBHON AUHAMUKE.

[MepBoe, 3TO COLMAnNbHO-3KOHOMUYECKE MEPbI, T.€. YNyYleHNe YCMOBUM XW3HWU cemeit, bopbba ¢
BegHOCTbIO M HEPaBEHCTBOM, CO3[aHne BO3MOXHOCTEN 415 TPYAOYCTPOMCTBA NOAPOCTKOB U CEMEN, NOCKOIb-
Ky 60MbLKMHCTBO HECOBEPLUEHHONETHUX MPECTYMHUKOB BbIXOALb! U3 HE6NaronomnyyHbIx cemen.

BropbiMu nayT obpasosaTtesbHble Mepbl. OHK BKNOYatOT B cebs obecneyeHmne kavyecTBeHHOMo 0bpaso-
BaHUs, B TOM 4uCfie JOMOSHUTENbHOE NpodeccuoHarnbHoe 0byveHre, a Takke KOHTPOMb 3a MOBEeLEHWEM
yyaLmxcs B LUKONax.

TpeTbe - counanbHo - negarornyeckne mepbl. Cloga MOXHO OTHECTW OpraHu3auMio BOCMUTATENbHON
paboTbl C HECOBEPLUEHHONETHUMM, BKMOYAs NPOPUNAKTUKY OUBUAHTHOTO NOBEAEHUS, (POPMMPOBaHME 3aKo-
HOMOCNYLIHOrO 0Bpasa Xu3Hu, pasBUTIE COLMAnbHbIX HABLIKOB U KPUTUYECKOTO MbILLNEHUS.

UeTBEPTbIM MYHKTOM BbICTYNaT NpaBoBble Mepbl. COBEPLUEHCTBOBAHWE 3aKOHOAATENLCTBA, Perynu-
pytoLve npasa u 0653aHHOCT HECOBEPLUEHHOMETHMX, @ Takxe KOHTPOSb 3a €r0 UCTMOSTHEHWEM, B TOM YUCIe
Yepes NpaBoOXpaHUTENbHbIE OpraHbl.

MaToe - npodmnakTnyeckme paboTbl C CEMbSAMI, OKa3aHNE NCUXONOTMYECKON M COLMAnbHON NOAAEpX-
Kn HebrnarononyyHbIM cembsiM, paboTa ¢ poauTENSMM MO MOBbLILLEHWIO UX OTBETCTBEHHOCTW 3a BOCMMUTaHWeE
Jeten.

LLlecToe - opraHusauus gocyra W 3aHATOCTM, CO3AAHUE YCMOBUIA A1 NONE3HOM0 BPEMAMNPOBOXAEHMS
MOAPOCTKOB, BKITOYAS CMOPTUBHbIE CEKLMM, TBOPYECKME KPYXKW, MONOAEXHBIE KNyBbl 1 Apyrue (opMbl opra-
HW3auum gocyra.

CepnbMbim BydeT BbiCTynaTh MEAMLMHCKAs 1 ncuxonorudeckas nomols. Obecneyenne goctyna K me-
AVLMHCKUM U NCUXONOTMYECKUM ycryram, 0CoBeHHO Ans AeTer 13 HebnarononyyHbIx CeMen U HaxoaaLLm x-
CS1 B TSOKENbIX XKM3HEHHbBIX CUTYaLMAX.

BocbMmoe - nHhopmaumoHHast pabota, koTopast BKNtouaeT B cebsi NpOCBeLLEHNE HECOBEPLIEHHONETHUX
W ¥X poauTenen 0 NPaBoBbIX HOPMaX.
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[essiToe - cosgaHne BnaronpusTHON coLmanbHoit cpeabl. PopMmpoBaHne B 0BLLECTBE HETEPMUMOCTY K
NpaBOHapYLUIEHWAM, nponaraHaa 34opoBoro 06pasa XM3HU U 3aKOHONOCAYLIHOMO NOBEAEHUS.

W pecsitoe - BoBNeYeHne B 0BLLECTBEHHO MOME3HYID AEATENbHOCTb, NOAAEPKKA MHULMATUB, Hanpas-
MNEHHbIX Ha y4acTe HECOBEPLUEHHONETHUX B BOMOHTEPCKMX W BnaroTBOPUTENbHBLIX MPOeKTax, YTo cnoco6-
CTBYET WX CoLpanmsaumm n hopM1POBaHIMIO MO3UTUBHBIX XKU3HEHHbIX LIEHHOCTEN.

lMpy NpoBEAEHNN MEPONPUATUI, HALENEHHbIX Ha NPOCUNAKTKY NPECTYNHOCTU CPeayu HEeCOBEpLUEH-
HOMETHUX HYXXHO TakKXe YYMTbIBaTb, YTO OAHUM M3 MOLLHBIX UCTOYHMKOB (DOPMUPOBAHNS HABLIKOB arpeccyB-
HOro MOBEAEHUSI HECOBEPLLEHHONETHWUX ABMSIOTCS KMHO, TeneBuaeHWe u MHAOopMaUmMoHHas cetb «/HTep-
HeT», TaK Kak AOCTYN K HEMY Y NOAPOCTKOB Kak NPaBWUNO HEOrPaHUYeH 1 OHU B N0BON MOMEHT MOTYT NOCMOT-
peTb BWUAEOPONMKM Hecylme B cebe XeCTOKOCTb. Takke noapocTky 6narogaps KOMyHHUKALMOHHBIM CETAM
MOrYT Y3HaTb O HOBbIX CyOKyNbTYPHbIX MOMOAEXHbLIX TEYEHWUSIX, B OCHOBY KOTOPbIX MOMNOXEHbI arpeccus u
Hacunus. Yto 6 ObITb B Tak Ha3bIBAEMOM «TPEHAe» AETW OXOTHO BCTYMNAloT B Takie rpynnupoBku, He 0CO3Ha-
Bas Kakomy naryOHOMY BIMSHWKO OHM MOAAATCA. VIMEHHO Mo 3TOW MPUYMHE OYEeHb BaXHO BOBPEMS BblsiB-
NATb JaHHbIN KOHTEHT U HaNPaBNATb BCE BO3MOXHbIE YCUMNA Ha ero 61OKMPOBKY.

OueHb BaxHO, 4T0 6 B Bopbbe 3a byayLlee HecoBEPLIEHHONETHUX B3AUMOAENCTBIE OPraHoB CUCTEMDI
npocmnakTuki 6e3Haa30pHOCTM N NPABOHAPYLUEHWI CPEAN HECOBEPLLEHHONETHMX, B KOTOPbIE BXOAAT KOMMC-
CMM NO AeNnam HeCOBEPLUEHHOMNETHMX, 0Bpa3oBaTENbHbIE OPraHn3aLmmn, CEMEHbIE LIEHTPbI, LLEHTPbI 3aHSTO-
CTW, NOAPA3AEeneHns no aenam HecoBepLUEHHONETHMX. Beab MMEHHO OT cnaxeHHOCTV B paboTe no BoisiBre-
HWK0 HECOBEPLLEHHONETHUX NN, 1 CEMEN HAXOAALWMXCS B TSHKENON XMSHEHHON CUTYaLMN UMW Xe B coLmanb-
HO OMacHOM MONIOXEHUM, 3aBUCUT CBOEBPEMEHHOE OKa3aHWe BCEBO3MOXHOM MOMOLLM, YTO CYLLECTBEHHO MO-
MOXET COKPaTUTb NPECTYNHOCTb CPEAN HECOBEPLUIEHHOMETHUX .

/A B 3aBepLLEHNM CTOMT CKasaTb, YTO HECOBEPLUEHHONETHUIA - 3TO B NEPBYH OYEPEb SIMYHOCTL U ECTIN
OH OCTYMMWACS TO M POAMTENM W BCA CUCTeMa MPOuMnakTuki obs3aHa emy noMoYb UCMPaBUTCS 1 OBLLMMM
YCUINAIMUM BOCTIMTATb B HEM MOparnbHbIe LIEHHOCTM, 3aKOHOMOCNYLHbIM 0Bpa3 XU3HN N HETEPNUMOCTD K JTH0-
Bomy BuaY HapyLLEHWA.
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[ IABHbIE 3KOHOMWYECKME NOCTYJIATDI

PbIbAKOB BCEBOJIO[ CEPTEEBUY

CTYAEHT 2 Kypca UHCTUTYTa MarucTparypbl
ClMBray

AHHoTauus: B cTaTbe paccMaTpyBatoTCS KNtoueBble MOCTYNaThl, Nexalle B OCHOBE SKOHOMUYECKON HayKMU.
AHanuaupytoTcs (hyHOameHTanbHble NPUHLMMBLI, Takne Kak paluoHarnbHoe NoBeAeHWe areHTOB, OrpaHiyeH-
HOCTb PECYPCOB, anbTEepPHATUBHbIE U3AEPXKKM, PbIHOYHOE PaBHOBECME M POfb rOcydapcTBa. PackpbiBaeTcs
3HaueHe ITUX MONOXEHMIA ANS aHANN3a SKOHOMUYECKMX MPOLIECCOB U (hOPMUPOBAHIS 3KOHOMUYECKOI MO Y-
vk, OnKChIBaETCA 9BOMIOLMS B3TNSAAOB HA NOCTYNaThl — OT KIACCUYECKON LLKOMbI A0 MOBELEHYECKON 3KO-
HOMMK. [lenaeTcs BbIBOA O HEOOXOAMMOCTM NEPEeOCMbICNIEHUS TPAAULIMOHHBIX NOCTYNaToB C YYETOM HOBbIX
BbI30BOB MoGanbHOMo MUpa.

KnioueBble cnoBa: akoHOMMYECKAs TEOPUS, NOCTYNaTbl, PaLMOHANBHOCTb, OrPaHUYEHHOCTL PECYPCOB, Phbi-
HOK, roCy1apCTBEHHOE PErynnpoBaHue.

KEY ECONOMIC POSTULATES
Rybakov Vsevolod Sergeevich

Abstract: This article explores the main postulates that form the foundation of economic science. Fundamen-
tal principles such as rational behavior of agents, scarcity of resources, opportunity costs, market equilibrium,
and the role of the state are analyzed. The article discusses the relevance of these concepts in economic
modeling and policy-making, while also examining their historical development — from classical economics to
behavioral approaches. The need to revisit traditional assumptions in light of current global challenges is em-
phasized.

Keywords: economic theory, postulates, rational choice, scarcity, market equilibrium, government regulation.

OKOHOMMYECKas Hayka, kak W ntobas MHas Hay4YHas QucumninHa, onupaetcs Ha Habop 6a3oBbIx npea-
MOCbINOK — NOCTYNAToOB, KOTOPbIE (DOPMUPYIOT OCHOBY €€ aHann3a, Mogenen 1 NpakTUYeckux BbIBOLOB. JTH
NOCTynaThbl MO3BONSIOT YNpOLaTh COXHYK pearibHOCTb, abeTparnpoBaTbCst OT BTOPOCTENEHHbLIX AeTarnei u
Aenatb NPOrHo3bl, OCHOBAHHBIE Ha MOTMKe 1 SMMMPUYECKNX HabNIOAEHUSX.

OfHWMM 13 LeHTparbHbIX MOCTYNaToB SBMSETCS MOCTYNaT pauuoHanbHoro noseaeHus. CornacHo
emy, SKOHOMUYeckue areHTbl — Byab To NoTpebuTenu, PUpMbl UK roCyAaPCTBEHHbIE OpraHbl — NPUHUMAtOT
PELLEHMs, CTPEMSICb K MaKCUMU3aLv CBOeN BbIrodbl. INotpeburenu makcummusupyioT nomnesHocTb, upMbl —
npubbINb, a rocyaapcteo — obLLecTBeHHoe Braro. B pamkax Heoknaccuyeckon Teopumn 3TOT nocTynar aos-
roe Bpems cuutancs HeocrnopumbiM. OgHaKO pasBuTHE NOBELEHYECKON 3KOHOMUKI NOKa3aso, YTo B peanbHo-
CTW NoBefeHNe NMOAEN HepeaKo OTKIOHAETCS OT PauMOHanbHOCTW NOA BAWUSIHUEM SMOLMIA, KOTHUTUBHBIX UC-
KaXXeHui 1 coumanbHOM cpespl.

BTOpbIM BaXHENLLMM NOMOXEHWEM BbICTyNaeT NOCTyNnaT OrpaHUYeHHOCTU PecypcoB. 3emns, Tpya, ka-
nuTan u npeanpuHUMaTenbCckie crocoBHOCTU — KOHEYHbI. /13 3Toro BbiTekaeT HeobxoaMMocTb Bbibopa, Tak
Kak HEBO3MOXHO YAO0BNETBOPUTL BCE NOTPEBHOCTM cpa3y. OrpaHNYeHHOCTb — MPUYMHA CYLLECTBOBAHUS 3KO-
HOMUKM KaK HayKu: IMeHHO Briarofapst el nosenstoTcs npobneMbl pacnpeaeneHns, KOHKypeHLUm n obmeHa.

TpeTnid KpaeyronbHbI NPUHLMN — anbTepHaTUBHbIE M3AepPXKKU. Boibop ogHOro BapuaHTta Bcerga
O3HayaeT 0TKa3 OT ApYroro. JTO MOHATUE NEXUT B OCHOBE MHOMMX SKOHOMUYECKUX PELLEHUIA: OT UHAMBMAY-
anbHoro notpebrneHns Jo HaumoHanbHoro BogxeTta. Hanpumep, rocygapcTBo, WHBECTUPYS B BOEHHYIO Ce-
Py, OTKa3bIBAETCS OT BMOXEHWU B 30paBoOXpaHeHne un obpasoBaHne — 1 HaobopoT. IMeHHO y4éT anbTep-
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HaTUBHbIX U3AEPXKEK NO3BONAET OLEHNBATh 3(EKTUBHOCTD NPUHUMAEMBIX PELLEHWI.

UeTBEPTLIN NOCTYNAT — PbIHOYHOE paBHOBecHe. COrnacHo KNaccuYeckum Teopusam, CBOBOAHbIN pbl-
HOK NpuW OnpeAenéHHbIX YCNOBUSX CTPEMUTCS K PAaBHOBECUIO, Te CNPOC COOTBETCTBYET NPEANOXEHMI0, a pe-
CYpCbl UCnonb3ytoTcs Hanbornee ahPeKTUBHO. JTa UAEs NEXMT B OCHOBE TMBeparbHON AKOHOMUYECKON MO-
penn. OgHako B AeCTBUTENBHOCTU PbIHKM NOABEPXKEHBI PIYKTYaLMUSM, BHELLUHUM LIOKaM, MOHOMOSIUSAM, WUH-
(HOPMaLMOHHBLIM aCUMMETPUAM. ITO NOPOANUIIO HEOBXOANMOCTb B KOPPEKTUPOBKE MOCTynata — OT XECTKOro
PaBHOBECMS K KOHLIENUMAM ANHAMUYECKOTO 1 YaCTUYHOTO PaBHOBECHSI.

He meHee 3HauMMbIM NOCTYNaToOM SBMSETCS pOfb rocyAapcTBa B IKOHOMMKe. ECnun B Knaccuyeckon
TEOPUM TOCYAApCTBO AOMKHO ObINO MWL 3awuwaTe cOBCTBEHHOCTL M obecneynBaTb MPaBoMnoOPsAoK, TO
KelHcHaHckas pesomouyns XX Beka paclumpuna 3Ty pofib 40 aKTUBHOMO BMeLaTeNbCTBa: (IUCKanbHOM U MO-
HEeTapHOW MOSUTUKIA, COLMAanbHON 3aluThbl, PerynmnpoBaHus 3aHAToCTH U MHGNAUMK. CoBpeMEHHbIe MOAEnK
NbITAKTCA HaUTK BanaHc Mexay cBOOOAHLIM PbIHKOM U HEOBXOAMMOCTBI) rOCYAaPCTBEHHOIO BMELIATENLCTBA
B YCIOBUSIX HECTABUIBLHOCTM, KPM3UCOB U rNoBarbHbIX BbI30OBOB.

OBOIIOUMS SKOHOMUYECKWX LUKOM MPUBENA K paclUMpeHUto Kpyra nocTynatoB. Tak, B MHCTUTYLMO-
HanbHON 3KOHOMWKE KMKYEeBOe MECTO 3aHUMAET NOHATUE NPaBUIT U HOPM, KOTOPbIE (DOPMUPYIOT NOBEEHWE
areHTOB W BAUSIOT HA 9KOHOMMYECKME pesynbTaThbl. B NoBeAeHYECKON 9KOHOMUKE MOCTYNaThl ONMPAaKTCA Ha
NCMXOMnornyeckne NccneaoBaHus, 00bSACHAS MPPALMOHANBHOCTb U OTKNOHEHMS OT CTaHAAPTHbIX Mogeneit. A
B 9KOMOrNYECKON SKOHOMMKE BBOLSATCS HOBblE KaTeropum — npegesibHas yCTONYMBOCTb, MEXMOKONEHYECKas
CNpaBeaIMBOCTb 1 3KOCUCTEMHbIE OrPaHUYEHUSI.

CoBpeMeHHbIN 3Tan pasBUTHS IKOHOMUKK TPEBYET KPUTMHECKOTO NepeoCMbICNIEHUs psiaa TpaguLm-
OHHbIX NOCTyNaToB. Hanpumep, NoCTynat NocTosiHHOro pocta BBI kak rnasHOro nokasarens énaronony4ns
CTanku1BaeTCs C KPUTUKO — POCT HE BCerda 03Ha4aeT YyyLleHUe KayecTBa XW3HW, 0COBEHHO eCnn OH Co-
NPOBOXAAETCS YXYALIEHMEM 3KOMOrMM, COLManbHON nonspusaumnen u mopanbHon gerpagaumnen. Beé vaue
3ByYaT NPeasIOKEHNS JONOMHUTL SKOHOMUYECKE MOAENN TYMaHUTAPHBIMK 1 3KOMOrNYECKUMI (akTopamMm.

Kpome TOro, B ycnoBusx rnobanusauuy TpaguuMOHHbIE MOCTYNaThl NPUOBPETaT HOBOE M3MEPEHME.
Hanpumep, pauyuoHanbHOCTb B OQHOM TOCydapCTBE MOXET O3HayaTb MppaLMOHanbHOCTb Ha rnobanbHOM
YPOBHE: 3KOMOrMYeCkN BpeaHble NPOU3BOACTBA MOMYT ObiTb SKOHOMMYECKM BbIFOAHBIMM NOKASbHO, HO HAHOCAT
yLep6 BceMy mupy. 310 NOAHUMAET BOMPOCHI 3TUMECKOW OTBETCTBEHHOCTU 1 FNO0anbLHOro perynmpoBaHus.

BaxHO Takxe OTMETUTb, YTO SKOHOMUYECKWE NOCTYNaTbl — HE AOMMbl, @ MUHCTPYMEHTbI aHanusa, Ko-
TOpPblE AOSMKHbI Pa3BMBaATLCS BMECTE C UBMEHEHMEM MUpa. VX cuna — B CNOCOBHOCTM aganTMpoBaThbest K HO-
BbIM YCIIOBMAM: LMGPOBMU3aLMM, KTUMATUYECKUM pUCKaM, AeMOrpadoMyeckum capuram W M3MEHEHUSM B Mo-
BeaeHun notpebutenein. Hosble peanun TpebytoT He OTKasa OT (hyHAAMEHTanbHbIX NOCTYNaToB, a WX aaan-
TaLu1 N JONOSHEHMS.

B 3akstoyeHre MOXHO CckasaTb, YTO rMaBHbIe S3KOHOMUYECKUE NOCTYaThl OCTAKTCS akTyanbHbIMK B XXI
BEKe, O[HAKO OHW BCE Yallle HYXZaloTcs B NepeoLeHke. IKOHOMUYECKast Teopus, YTOBbl 0CTaBaTLCA KUBOW
HayKoW, 4OMKHA OblTb TMOKON M OTKPLITOM K HOBbIM MOAXOAAM, BKMKOYAs MyNbTUAMCUMNIMHAPHLIE METOAbI
aHanusa, noBeAeHYECKMe acnekTbl U AONTOCPOYHYH YCTOMYMBOCTL. TOMBKO Tak BO3MOXHO afeKkBaTHO MHTEp-
NPeTUPOBATb CIIOXHYH0 SKOHOMUYECKYHO peasnibHOCTb COBPEMEHHOIO MUpa.
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