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AHHOTaLMA: HA CErofHsLIHNA [AeHb AOCTATOYHO aKTyanbHOW SBNSeTC Npobnema CoXpaHeHust 0GbEeKToB
KYNbTYPHOTO Hacneaus, YTo 06ycrioBrieHo HeoBX0AMMOCTbIO WX Nepefayn Ans NOTOMKOB. [0 MHEHMO aBTopa
CyAbl He BCera NpuaakT LOMKHOE 3HaueHne NpaBy Ha JOCTYN K 06beKTaM KymbTYpHOTO HACNeaus, ECIIN OHO
HapyLLaeTCs Hapsiy C MHbIMK NpaBamy rpaxgaH. [puurHoii ToMy BbICTYNaT NpoGenbl NPaBOBOMO perynu-
POBAHMS, KOTOPbIE 40 HACTOSALLErO BPEMEHM He BOCTIONHEHBI, @ Cyabl UTHOPUPYIOT AaHHbIA BONPOC.
KnioueBble crioBa: 06beKTbI KyNbTypHOrO Hacneaus, NpaBo Ha JOCTYN K 0GbekTam KyrnbTypHOTO Hacneaus,
NPaBOBOE PErynnpoBaHie, opMbl 3allyThl, KynbTypHOE Hacneame, rocyaapctso, KoHcTuTyums Poccuiickoil
denepalinm, 0XpaHa, 3alnTa, KynbTypHbIE LLEHHOCTH, KOHTPOTb.

FEATURES OF FORMS OF PROTECTION OF THE CONSTITUTIONAL RIGHT TO ACCESS TO
CULTURAL HERITAGE OBJECTS (HISTORICAL AND CULTURAL MONUMENTS) OF THE PEOPLES OF
THE RUSSIAN FEDERATION

Kuznetsova Anastasia Andreevna
Scientific adviser: Kostyukov Alexander Nikolaevich

Abstract: today the problem of preserving cultural heritage sites is quite urgent, which is due to the need to
pass them on to descendants. According to the author, the courts do not always attach due importance to the
right of access to cultural heritage sites if it is violated along with other rights of citizens. The reason for this is
the gaps in legal regulation, which have not been filled to date, and the courts ignore this issue.

Keywords: cultural heritage sites, right of access to cultural heritage sites, legal regulation, forms of protec-
tion, cultural heritage, state, Constitution of the Russian Federation, protection, defense, cultural values, con-
trol.
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OPVIMYECKOE OG03PEHME n

AKTYyanbHOCTb 3alyWTbl NPaB YesioBeka Hemb3s HeAoOLEeHNBaTb, Befb OHA COXPaHSET CBOE 3HAYeHue
Ha MPOTSHXKEHUN MHOTMX AecatuneTun. C Havana anoxu NoAnNUCaHWs MEeXOyHapOAHbIX 3aKOHOB O 3aliuTe
npae yenoseka B OOH, gaHHas opraHM3aunsi akTWBHO NOAYEPKMBAET BaXHOCTb COBOKYMHOCTU Pa3nnyHbIX
NPaBOBbIX ACMEKTOB: OT rPAXAAHCKUX 4O KYNbTYPHbIX.

B cooTBeTCTBUM C HOpMaMK, 3akpenneHHbIMU B cTaTbe 44 KoHcTuTyumn Poccuinckoin eaepaumm, kax-
AblIN rpaxgaHuH BNpaBe NPUHUMATb y4acTie B KynbTYPHOW XuU3HK 0BLLecTBa 1 UMETb JOCTYN K KySbTYPHbIM
LEeHHOCTAM. YKa3aHHOe rapaHTUpyeT BO3MOXHOCTb MOSb30BaThCs MPEeUMYyLLECTBaMu, NpesocTaBnsemMbiMu
rocyfapcTtBoM — 6ubnuoTekamu, apxmamu, My3esMu 1 MPOYUMU KYSbTYPHBIMU YUPEXOEHUAMN.

Takue nccnegosatenu kak A. H. Mopososa n H. A. benobparuHa, yTeepxaaroT, YTo 3awuTa KynbTyp-
HbIX NpaB Npeanonaraet: 1) NpeoTBpPALLEHME OrpaHYeHNs NpaB B NPOLECCE WX peanu3auuu; 2) yctTpaHeHue
NPensTCTBUAN AN NOMHOLEHHOrO OCYLLEeCTBEHUS NpaB; 3) pa3peLleHne CrnopoB OTHOCUTENBHO 3aKOHHOCTU
AENCTBUIA TOCYAAPCTBEHHBIX OPraHoB; 4) pearnpoBaHue Ha (hakTbl HAapyLUEHUs npaB. Takke uccneaoBaTenm
0TMeyatoT, Y10 0coboe BHUMaHWe yOenseTcs NPOTUBOAEUCTBUIO 3MoynoTpebneHusm B cdepe KynbTypHON
pesatensHocT [1, ¢. 142].

MexaHn3m 3aLnTbl KynNbTYpPHbIX NpaB YerioBeka UMEET pasfinyHbIe SNEMEHTbI, @ UMEHHO: 0BbEKTbI 1
CyObeKTbl 3aLuTbl, NPAaBOBOE HOPMbI (OCHOBAHWS 3aLLMTbI) U MpOLECCyanbHble (POPMbI 3aLLMUTBI.

3awyuta uccneayemoro npasa BO3MOXHa B TPaAMLMOHHBIX (hopMaXx, K KOTOPOM CrieayeT OTHOCUTD:

—  rapaHTUPOBaHHYK roCYAapCTBEHHYIO 3alnTy (CTaTbsl 2, YacTb 1 cTaTbn 45, YacTb 2 cTaTtbs 61
KoHcTuTyuum PO);

—  BOCTYN K KyNbTypHbIM 06bEKTaM C YpOBHS MyHUUmnanuTeToB (ctatbsa 130 KoHcTuTyumm PO);

—  y4yacTue B OXpaHe UCTOPUYECKMX MaMSATHWUKOB Yepe3 o0bbeanHeHns rpaxadaH (Yactb 1 cratbm 30,
yacTb 2 ctatbm 45, yactb 1 ctatbn 48 KoHctutyumm PO );

—  camo3alyuTa npaBa Ha AoCTyn K 06bekTam KymnbTypHOro Hacneaus NOCpeacTBoM xanob n obpa-
LEHWNA rpaxpaaH B pasnnyHble opraHbl (nofgava xanob, 3asBieHni u npeanoxeHnii, obpalleHns B cpeacTsa
MaccoBon MHopmaummn (cT. 33); nybnnuHble BbICTYNNEHUs rpaxgaH (CT. 31); rpaxgaHcko-npaBoBasi U yro-
NIOBHO-NpaBoBas 3awynta (4.2 cT. 45); obpalleHus B MexayHapoaHble opraHbl Mo 3aluTe npas v cobog yve-
roBeka u rpaxaanuna (4.3 ct. 46).

—  paspeLueHue cropoB B CYAEBOHbIX MHCTAHLMAX.

Takum 0bpasom, BaxHO BblAENUTb MeXaHW3Mbl, COCOBCTBYIOLLME 3alLuTe NpaB B 06NnacTu KynbTypHO-
ro Hacnegus, kotopble obreryatoT JOCTyn K WHGOPMaLMK M NMOMOrarT paspelatb KOH(AWKTbI B AaHHOW
cthepe.

[ns onbiTa Poccuinckon ®desepauym 0OCHOBHOM (DOPMON 3aLLmMThI BbICTYNaeT rocy4apCTBEHHas 3aluuTa,
peanusyemast opraHamm rocygapCTBEHHOM BIAaCTU W MECTHOTO CaMOynpaBrneHus. B 4acTHOCTH, K HUM OTHO-
carca: MunuctepctBo kynbTypbl Poccuiickon ®epepauumn, ®enepanbHoe apxMBHOe areHTCTBO, MuHuctep-
CTBO CBS31 1 MAacCOBbLIX KOMMYyHMKaLmin Poccuiickon ®epepaumn; GegepancHas cnyxba no Haasopy B cepe
CBA3W, MH(OPMALMOHHBIX TEXHOMNOMM U MACCOBbIX KOMMYHUKaLmMn; ®efepanbHOe areHTCTBO MO nevatn w
MaccoBbIM KOMMYyHUKaumam; GeaepanbHoe areHTCTBO cBA3M; MMHMUCTEPCTBO 06pa3oBaHms U Hayku Poccuit-
ckon ®epnepaumun; degepancHas cnyxba no Hagsopy B cdepe obpasoBaHus M Hayku; PepepanbHoe
areHTCTBO N0 Aenam MOSTOLEXN.

BaxHyto ponb B chepe 3awyuThbl KynbTypHbIX Npas rpaxaaH urpaeT lNpokypatypa Poccuickoin Pefepa-
umun. OHa cneguT 3a cobnogeHrem JocTyna rpaxaaH K uccreayeMbiM 0bbekTam, a Takke 3alluiLaeT ux npa-
Ba Ha KyMnbTypHyI0 fesaTenbHocTb. [pokypaTypa paccmMaTpuBaeT xanobbl Ha LeNCTBUS OpPraHoB U JOMKHOCT-
HbIX UL, KOTOpble MPEnsTCTBYIOT AOCTYNY HACeNeHWs K KyNbTYPHbIM LIEHHOCTAM, @ Takke Takke KOHTPOnu-
pYeT KayecTBO NpeaBapuUTENbHOTO paccnefoBaHus no YronoBHbIM JeflaM, CBA3aHHbIM C HapyLUEHNEM Kyrb-
TYPHbIX NPaB, MHULMUPYET YrONOBHbIE AeNa 1 MOXET BbICTynaTb CTOPOHOM B CyaebHbIX pasbuparenscTeax no
(haKkTam HapyLUeHUs JOCTYNHOCTI ANS rpaxzaaH KynbTypHbIX 0GBEKTOB.

OpraHbl MECTHOTO CaMOYNPaBIIEHNS TaKKe UrpatoT He MeHee BaxHYK ponb B 06eCneyeHnn KynbTyp-
HOW MOMUTUKA Ha CBOEW TepPPUTOpUM. X OeSTeNbHOCTb OXBAThIBAET BCE aCMeKTbl KynbTYPHON XWU3HWN MyHU-
LUmnarnbHbIx 06pa3oBaHWi 1 perynupyeTcs eaepanbHbIMU 3aKoHaMu, KOTOpbIe NPEAOCTaBASIOT UM LUMPOKWRA
CNEKTP NOTHOMOUMIA B 06NACTSIX, CBA3AHHDBIX C KYNIbTYPHOMN XW3HBIO.
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CynebHas 3awwumTta npaB rpaxaaH SBRSETCS OCHOBHbIM MeXaHW3MoM, obecneynBaiowm cobnoaeHne
nx npas 1 cBoboa. OHa npegnonaraeT CTPOM KOHTPOIb 3a CoBNoAeHNEM 3aKOHOAATENBCTBA Kak peaepanb-
HOrO, TaK 1 pervoHanbHOro ypoBHe. MMaBHOM 3apaden cyaebHoi BnacTu sBnseTcs obecneyeHne HeyKoCHM-
TENbHOTO UCMOMHEHUS HOPM KOHCTUTYLMN 1 MEXAYHApPOAHbIX CTaHAAPTOB B 0651aCTh NpaB Yeroseka.

TeM He MeHee, HECMOTPS Ha Hanuyne YeTKOW 3aKOHOAATENbHOM Oasbl, B CyaebHON NpakTUKe Hepeako
BO3HWKAOT Npobnembl, BblpaXeHHbIe B 3aTpyaHEHUM JOCTyna K NpaBocyauilo. Tak, SpKUM NpUMepoM TOMy
MoxeT cnyxutb aeno u3 CaHkT-lNeTepbypra, oTHoCUTENbHO Nepefaun Wcaakuesckoro cobopa B 6e3Bo3-
Me3HOe Mosib30BaHWe PEnurmosHon opraHmsaumm «Pycckas MpaBocnasHas Llepkosb (Mockosckui MNatpu-
apxart)» Ha cpok 49 ner.

B vactHocTu, 30 gekabpst 2016 roga KomuteTom UMyLLECTBEHHbIX OTHOLEHM CaHkT-eTepbypra bbl-
no npuHATo pacnopsbkeHne «O6 ucnonb3oBaHuM obbekta HeaBuxMMOCTM no agpecy: Cadkt-MeTepbypr,
Vicaakmesckas nnowadp, 4. 4, nutepa A» [2]. OcHoBaHMeM Ans nepefayn faHHOrO oBbekTa KynbTypHOro
Hacnegms BbicTynan ®eaepanbHblii 3akoH o1 30.11.2010 Ne 327-03 «O nepegade penuruosHbiM opraHusa-
UMM UMYLLECTBA PEMUIMO3HOMO Ha3HaYeHWs!, HAXO4AWEroCs B rocy4apCTBEHHOM MW MyHULMNANbLHOM CoB-
CTBEHHOCTW» [3], AONYCKALLMIA Nepexoa npas Ha NybnyHoe UMYLLECTBO B COBCTBEHHOCTL U 6e3Bo3Me3a-
HOe MOJIb30BaHWe PEIMrmo3HON OpraHn3aLmnm.

[aHHbIN MHUMAEHT BbI3Ban LUMPOKWA OOLLECTBEHHBIN PE30OHAHC U MHOXECTBO PasHOrnacuim OTHOCK-
TENbHO 3aKOHHOCTM 1 LLenecoobpasHOCT AaHHbIX AENCTBUIA.

[MonbITKK rpaxaaH OCrMopUTL PacnopsikeHne Yepes Cyf okasanuch BesycnelwHbiMi. B npuHATUM COOT-
BETCTBYIOLLErO 3asBNeHNs UM BbINo 0TKa3aHO Mo MPUYKMHE TOro, YTO OCMapUBaeMbI akT SBNSETCA NULLb pe-
LUEHWEM O MOArOTOBKE NPELSIOKEHUA O BKITOYEHUN COOTBETCTBYIOLLETO UMYLLIECTBA B MNaH nepegayn penu-
MMO3HOW OpraHW3aLun 1 He BeYeT ero HENOCPEACTBEHHYI0 Nepeaavy.

CTONKHYBLUMCH C HEBO3MOXHOCTbIO 3aLLMTbl NpaBa, NPeAYCMOTPEHHOrO YacTbio 2 cTaTbit 44 KoHCTUTy-
Un PO, a Takke HEBO3MOXHOCTbIO peanu3auuy npasa Ha cyaebHyto 3awuTy B KOHTEKCTe Yactn 3 ctatbh 9
®epnepanbHoro 3akoHa Ne 327-03, cornacHo KOTOpon hu3MYeckie 1 puanMyeckme nuua, nonaratuine, 4to
WX MpaBa HapyLLeHbl B CBA3W C nepeaayeit penurMo3Hoi opraHnsaumy UMyLLecTBa Pennurmo3Horo HasHave-
HWS, BpaBe 0BpaTUTLCA B CyA 3a 3aLLMTON CBOWX NMPaB, AaHHbIe rpaxaaHe 0bpatunnck B KOHCTUTYLMOHHDIN
Cyn Poccuiickon ®epepaunn [4].0gHako gaHHas cygebHas WHCTaHUMS OTKMOHMMA Xanobbl, NOSCHWB, YTO
aKTbl MECTHOrO CamMOynpaBieHN st UMEOT Marnoe KPUAMYECKOE 3HAYeHNe B JaHHOW CuTyauuu, 1, Takum obpa-
30M, He nognexat obxanoBaHuto. HecmoTpsi Ha 3To, cyabs LaHunos KO. M. 0TMETUN CBOO MO3WLMI0, OTNNY-
HYI0 OT 0bMLManbHON, ykasas, YTO 0TKa3 B MPUHATUM UCKOB NULIAET rpaxaaH BO3MOXHOCTM 3alyMLlaTh CBOU
npaBa Ha KyNbTYPHYH XW3Hb, JOCTYN K KYNbTYPHbIM LIEHHOCTSIM M yypexaeHusm KynbTypbl [5]. OH obocHo-
Barn, YTo nepegaya rocyaapCTBEHHOrO UM MyHULMNANBHOTO MUMYLECTBA, NpeaHa3HauYeHHOro Ans Penurnos-
HbIX Lienei, MOXET OblTb OCYLLECTBEHA TOMBKO MPY HANMMYMKM MUCBMEHHOTO 3anpoca OT YMOHOMOYEHHOTO
npeacTaBUTENS AAHHOM PESNMIMO3HON OpraHM3aLym, COrnacoBaHHONM C BbILECTOSLMMI OpraHaMi pennrio3-
HOW CTPYKTYpbl. B cutyaumm ¢ nepegavein icaakmesckoro cobopa aaHHas npoueaypa bbina HapyLeHa, Hyx-
Has JOKYMeHTaLs OTCyTCTBOBana.

BaxHO OTMETUTb, YTO COrMAaCHO NONOXEHUSM YacTn 7 ctatbn 5 ®epepancHoro 3akoHa Ne 327-93,
YNOMHOMOYEHHbI opraH 0bsi3aH peann3oBaTth NaH No Nepeaaye PEnMrmo3HOro MMyLLECTBa B TEYEHWE TPeX
[HeN nocre 3aBepLUeHnst BCEX HEODXOANMBIX MEpOnpUsATUA MO ero 0CcBOBOXAEHWMO. YKazaHHOE BKMOYaET
nogauvy 3asiBreHns B Pocpeectp ans OTMEHbI NpaB Ha UCMONb30BaHNE NepeaaBaeMoro UMYLLECTBA, a Takke
perucTpaumio nepeaayn 4aHHOro MMyLLECTBa B COBCTBEHHOCTb PENUIMO3HbIX opraHu3aumin. OgHako nepega-
Ya KyNnbTYpHOro Hacneaysi He COCTOsINAch He M3-3a CONPOTUBNEHNS MECTHOTO HACEMNEHMs, a No NPUYNHE Anu-
TENLHOCTW NpoLecca, koTopast coctaeuna 24 mecsaua. Kpome Toro, Ans MHALMWPOBAHWS nepetayn penmriios-
HOW opraHu3auun Heobxoammo 6bino NOCTynneHne COOTBETCTBYIOLLETO 0OpPaLLEHMs, KOTOPOE TaK U He Bbino
nosyyeHo [6].

lMonaraem, 4To Ha PELLEHMS PENUTMO3HON OpraH13aLMmn okasanu BrnsH1e 06LLEeCTBEHHbIE HACTPOEHMS
W aKTMBHOCTb MECTHbIX xuTenen [7]. ViccnenosaHue, npoBefeHHOE MO AaHHOMY Aenly, NO3BONseT caenarb
BbIBOZ O HApYLLUEHWI HOPM OXPaHbl KyNbTYPHOrO Hacneams. Ecnn 6bl cya yunTbiBan MHEHWS rpaxaaH, OH Mor
bl NpoaHanu3npoBaThb 3aKOHHOCTb PACMOPSBKEHNN, MOCKOMbKY OTCYTCTBME 3anpoca OT PENUINO3HON OpraH u-
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3auMM Ha nepedady MMyLLECTBA SIBMSETCS peLlalowM MOMEHTOM B 3TOM ferne. CornacHo ctatbe 5 ®epe-
panbHoro 3akoHa Ne 327-93, ecnm Gbl Takoe npoLeHne 610 NogaHO M NPOLECC NPOLIEN B COOTBETCTBUM C
3aKOHOZATENbLCTBOM, UCTOPUYECKUIA NAMSATHUK Bbin Bbl NepeaaH penurmo3Hoi opraHnu3aumm, YTo UCKYano
bl BO3MOXHOCTb BMELIATENBCTBA FPaXaaH B 3TOT MpoLecc.

Takke fJaHHas HopMa LeTanuaupyeT yCrnoBus, NpK KOTOPLIX OTKa3 B obpalueHnn k obbektam KynbTyp-
HOrO Hacneams He MOXET CIYXMTb OCHOBaHWEM A5 MOLAYM UCKa O 3aLMTe NpaB Ha Takue 0bbekThl. Creay-
€T OTMETUTb, YTO AaXe B CMyvae, eClM PEnUrMo3Has opraHu3aumsi, Kotopas npuHsna o6bEKT, NpeaocTaBns-
€T AOCTYN K HEMY- YKa3aHHOE He rapaHTUPYET, YTO YCIOBUA He U3MEHATCS B OyayLuem.

B yacTHoCTH, BONPOC O 3aKOHHOCTW BbIPYBKW AepeBbeB CTan npeaMeTom pasbupatenscrea B Kyinbbl-
LeBckoM panoHHoM cyde CaHkT-MeTepbypra[8]. B oaHHOM fene WUCTLOM BbICTynan rpaxaaHuH, KOTOpbIi
CTONKHYNCS C TeM, YTO BbipybKka AepeBbEB, NPOM3BELEHHAs NO NopyboyHOMY BuneTy, 3aTparnBana 4epesbs,
3aHeceHHble B peecTp 0ObeKkToB KynbTypHOro Hacneams. OH yTBepxaan, Yto Bbipybka 3aTparsana AepeBbs
ctapiue 50 feT, YTo 3anpeLLeHo 3aKOHOM U HEeraTUBHO CKa3blBaETCs Ha 9KOCUCTEME paioHa.

Cyg BHUMATENBHO PacCMOTPEN BCe NOAaHHbIE MaTepuanbl ¥ NPULIEN K 3aKIIOYEHII0, YTO NOPYBOYHbIN
Bunet He cogepxan HGopMaLWK, NO3BONSIOLLEN TOYHO ONPEAENUTb, Kakie MMEHHO AepeBbs noanexaT Bbl-
pybke. He Bbino ykasaHO MX pacrnonoxeHne Unu HOMep B PeecTpe, YTo enaeT 3TOT AOKYMEHT pUanYecku
HeaenCTBUTENbHLIM. B 3TOM CBA3M Cyabs NpULIEN K BbIBOZY O TOM, YTO TaKOWM JOKYMEHT HE MOXET rapaHTu-
poBaTb 3alWuTy oKpyxatoLlei cpedbl. CyaebHoe pelueHne B UTore cnocobCcTBOBANo COXPAHEHMIO AEPEBLEB,
HaXOLALWMXCA B OXPaHHON 30He 06BbEKTA KyNbTYPHOrO Hacneaus.

Yka3aHHOe N03BONSET OTMETUTb, YTO CyA HEAOCTATOYHO PAaCCMOTPES acneKTbl 3aLuThbl NpaB Ha JOCTYN
K 06beKkTam KynbTypHOTO Hacneams u 0CTaeTCst HESICHbIM, Kakum 06pa3om Mor 6bl M3MEHWUTLCS UCXOA Aena,
ecnu nopybouHbIit Gunet Gbin Bbl COCTAaBNEH B COOTBETCTBUM C TPeBOBaHMAMM 3aKOHO4ATENLCTBA.

Takum 06pa3oMm, MpaBo Ha 3aLuTy — OAHO U3 APEBHEMLLMX NPaB, KOTOPOE MPOSBNSAETCS BO MHOMIX npa-
BOBbIX aKTaxX COBPEMEHHOCTH, KaK MEXyHapOAHOro, Tak U HaLMOHanbHOro ypoBHs. K OCHOBHbIM ¢hopMam,
3aLUMTbl JAaHHOrO Npaga, crneayeT OTHOCUTL: rOCYAApCTBEHHYI0 3awWunTy (CT. 2, 4.1 CT. 45, 4.2 cT. 61 KoHCTUTY-
LUumn PO); 3awmty npaea Ha 4OCTYN K 06bekTaM KynbTYpHOTO Hacneans B opraHax MECTHOTO CamoynpaBeHns
(c1. 130 KoHcTtutyymm P®); 3awwmTy npaBa Ha 4OCTYN K 0BbekTaM KynbTypHOro Hacneans obLLeCcTBEHHbIMI Op-
raHmsaumsmm (4.1 c1. 30, 4.e2 cT. 45, u.1 c1. 48); camosawuTy npaBa Ha JOCTYN K 06bEKTAM KynbTypHOro
Hacneans nocpeacTBoM xanob u obpalleHunin rpaxaaH B pasnuyHble opraHbl; CyaebHyto 3awmTy.

Tem He MeHee, CyLIECTBYIOT (DaKTOPbI, 3aTPYAHSIOLME peanusaumio AaHHOrO npasa. Ha npakTuke,
rocyjapCTBeHHble OpraHbl He BCerfa afekBaTHO pearnpyroT Ha HapyLLEHWs, KacatoLmecs AocTyna rpaxaaH K
oBbekTam KynbTypHOTO Hacneams nonpocTy UrHOpUpys ero, YTo obyCroBneHo HegocTaTkaMu 3akoHo4aTe b
cTBa. [laHHble NpobnemMbl 4O CUX NOP OCTAKTCS HepeLUEHHbIMU U TPeBYIT 0cO60r0 BHUMAaHWS.

CnMCOK UCTOYHMKOB

1. Mopo3soea A. H., benobparuHa H. A. K BOnpocy 0 NOHATUM N HEKOTOPbIX dNEMEHTaX KOHCTUTYLW-
OHHO- NPaBOBOrO MEXaHM3Ma 3aLLuMTbl KyNbTYpHbIX NpaB M cBOOOA YenoBeka 1 rpaxaaHnHa // QKOHOMUYeckue
W topuamndeckune Hayku. - 2013. Ne 2. C. 142,

2. PacnopsixeHne KomuteTa nMyLLeCTBEHHbIX OTHOLEHW CaHkT-MNetepbypra ot 30.12.2016 Ne 160-
p «O6 ucnonb3oBaHM 06bEKTa HeaBuxMMOCTM No agpecy: CaHkT-lNetepbypr, Mcaakmesckas nnowaas, 4. 4,
nutepa A» // CTIC «KoHcynbTtaHTlIntocy.

3. ®epepanbHbil 3akoH «O nepefaye PenurMo3HbIM OpraHW3aLMsM UMYyLLEeCTBa PefiurMo3HOro
Ha3HaYeHUs, HaXoAsLerocs B rocyAapCTBEHHON WM MyHuUumnansHon cobeteeHHocTuy ot 30.11.2010 Ne
327-03 // Cobpanue 3akoHogatensctea PP. 06.12.2010. Ne 49. Cr. 6423.

4. Onpegenenve KonctutyumonHoro Cyaa PO ot 18.07.2017 Ne 1447-O «[o xanobe rpaxaaH Buw-
HeBckoro bopuca Jlasapesuya v Wanuuua MaBna AHaTonbeBMYa Ha HapyLEHUEe UX KOHCTUTYLMOHHBIX NpaB
yacTbto 3 cTatbn 9 deaepanbHoro 3akoHa «O nepegade PenUrMO3HbIM OpraH13aLMsaM UMYLLECTBA PENUIMOo3-
HOrO Ha3HaYeHUs, HaXOASALLErocs B rocyfapCTBEHHOM Unn MyHuumnansHom cobetBeHHocTuy /| CTC «Koh-
cynbTaHTlInoCy.

I INTERNATIONAL SCIENTIFIC CONFERENCE | WWW.NAUKAIP.RU




n OPUIIMYECKOE OBO3PEHYE

5. CuHuupbiHa B.A. MpaBo Ha oxpaHy 0ObekToB KynbTypHOro Hacneams // Bonpockl poccuickomn toc-
Tuumm. 2022. Ne18. C. 372.

6. PacnopsixeHue o nepeaaye Mcaakuesckoro cobopa PrIL, yTpatuno cuny [neKTpoHHbI pecypc).
— Pexxum poctyna: URL: https://www.dp.ru/a/2019/01/10/Rasporjazhenie_o_peredache_| (17.11.2024).

7. Ortkas nepegatb Mcaakuin PTILL oBbscHunm akumsmm npotecta B eTtepBypre [SNeKTPOHHbINA pe-
cypc]. — Pexwum goctyna: URL: https:/iwww.dp.ru/a’2019/03/29/0tkaz_peredat_Isaakij_RP (17.11.2024).

8. Pewenune Kynbbiwesckoro panoHHoro cyaa r. Cankr-letepbypra ot 24.09.2021 no geny Ne 2a-
2270/2021 /] KynBbiwesckuit panoHHbIn cya r. CaHkT-MNeTepbypra [neKTpoHHbIA pecypc]. — Pexum gocTyna:
URL:http://kbs.spb.sudrf.ru/ (17.11.2024).

I MEXXAYHAPO[IHAA HAYYHO-MPAKTUYECKAA KOH®EPEHLIMA | MLHC «HAYKA W MPOCBELLEHWEN



OPVIMYECKOE OG03PEHME n

[PAXIIAHCKOE MPABO




n OPUIIMYECKOE OBO3PEHYE

YIK 34

(KO[-LUEPYHI HE MOMMEHOBAHHbIV
[I0r0BOP B I'K P®
KYPTAHOB BATIMM BHKTOPOBMY

acnupaHT kadeapbl «I paxaaHCKoro 1 NpeanpuHUMAaTensCKoro npaBay
AnBokat «AaBokaTckas nanata YnbsaHOBCKOM 06nacTiy

AHHoTaums: TpaHchopmaLms 0BLECTBEHHbIX OTHOLLEHUIA NPUBENA K NOSIBNEHMIO HOBbIX, PaHee He M3BECT-
HbIX OPUANYECKO Hayke OOLLECTBEHHbIX MPABOOTHOLIEHUA N BO3HUKHOBEHMIO LIEPUHIOBON SKOHOMWKM. LLle-
PWHroBast 9KOHOMMKA NoMyymMna pacnpocTpaHeHue B pasniyHbiX cdepax 0BLLECTBEHHOM XU3HM B TOM YnChe
B Chepe TPaHCMOPTHbIX NEPEeBO30K. Pa3HOBMAHOCTbIO LLEPUHIOBLIX MPABOOTHOLIEHUA B chepe TpaHCmopT-
HbIX NEPEBO30K SIBNAKOTCS aBianepeBo3ky Naccaxupos u baraxa. [JaHHoe SBneHue Nomyumno HassaHue Koa-
wepuHr. [loroop Koa-uepuHra He noumeHoBaH B K P® u otcyTcTBYIOT CneumarnbHble HOpMbl npasa, pery-
nMpyloLMe KOL-LUePUHIoBbIE NPaBOOTHOLLEHNS. [paBoBas HEOMPEAENeHHOCTb NPUBOAMT K CyaebHbIM cro-
pam. ABTOp NpUXOAMT K BbIBOAY O He06X0aMMOCTM pa3paboTaThb Ha OCHOBE CYLLECTBYIOLLMX KOA-LUEPUHIOBbIX
NPaBOOTHOLUEHMI CrieLyanbHble HOPMbI NpaBa ¥ 4ononHUTb YacTb 2 K PO rnason «[JoroBop KOA-LUEPUHI.
B HacTosiLiee BpeMst MOXHO caenaTh BbIBOS O TOM, YTO JOrOBOP KOA-LUEPUHIa HEMb3si OTHECTU HU K OBHOMY
13 noumeHoBaHHbIX B K PO gorosopos.

KnioueBble cnoBa: Koa-LLepyHr, JOrOBOPbI KOA-LEPUHra, aB1akoMMNaHUK, aBnanepeBo3ymK, BO3ayLWHbIE ne-
PEBO3KM.

"CODE-SHARING" IS AN UNNAMED AGREEMENT IN THE CIVIL CODE OF THE RUSSIAN FEDERATION
Kurganov Vadim Viktorovich

Abstract: The transformation of public relations has led to the emergence of new, previously unknown to legal
science, public legal relations and the emergence of a sharing economy. The sharing economy has become
widespread in various spheres of public life, including in the field of transportation. Air transportation of pas-
sengers and baggage is a type of sharing legal relations in the field of transportation. This phenomenon is
called code-sharing. The code-sharing agreement is not named in the Civil Code of the Russian Federation
and there are no special rules of law governing code-sharing legal relations. Legal uncertainty leads to legal
disputes. The author comes to the conclusion that it is necessary to develop special rules of law on the basis
of existing code-sharing legal relations and supplement Part 2 of the Civil Code of the Russian Federation with
the chapter "Code-sharing agreement". Currently, it can be concluded that the code-sharing agreement cannot
be attributed to any of the agreements named in the Civil Code of the Russian Federation.

Keywords: code-sharing, code-sharing agreements, airlines, air carrier, air transportation.

LLlepuHroBasi 3KOHOMMKa MOMy4Mra pasBuUTME B PasNiYHbIX OTPACHSX 3KOHOMMKM. He uckntoueHnem
CTanu BO3AYyLUHbIE NEPEBO3KM NaccaxmpoB W H6araxa. CyTb LUEPUHTOBOI SKOHOMUKM 3aKMio4YaeTcsi B COBMECT-
HOM MCNONb30BaHMM TOBAPOB W yCcnyr. briaroaaps pasBuTU LLEPUHTOBBIX MPOLECCOB aBWakoMnaHWi cTanm
COBMECTHO WCMONb30BaThb aBUapenChl C Lemnbto NOMy4eHNs SKOHOMUYECKMX NpedepeHLMin N MaTepuanbHbIX
6nar. Hepeako MOXHO HabntopaTb, KOTAa B OLHO W TOXe BPEMS M HanpaBMneHUM OCYLLECTBMISKT NONET He-
CKONbKO aBUakoMMaHwin. Takoe BO3MOXHO Griarogapst 3akrio4YeHHOMY MeX[y aBuakoMnaHusiMM JOroBopa Koa-
WwepwHra. Koa-LepuHr SBRsSIeTCS pa3HOBUAHOCTBIO LIEPUHIOBbIX NPABOOTHOLEHWUA. B pesynbTate BO3HWUKHO-
BEHMSI HOBbIX 06LLECTBEHHbIX NMPABOOTHOLLEHUIA NOSIBNSOTCA [JOFOBOPbI, KOTOPble paHee Oblnu He U3BECTHbIE
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LUMBUNUCTMYECKOM HayKe. [loroBop KoAa-LwepuHra He noumeHoBaH B 'K PO HecmoTpst Ha TOT (pakT, YTo (pakTu-
4ecKu paccmaTpuBaeMble MPABOOTHOLLEHWS CROXMIUCL B pesyribTaTe akTUBHOMO B3aMMOAENCTBIS aBMAKO M-
naHun Poccuu.

Kog-wepwHr- ato obmeH kopgamu. Koabl aBuakoMnaHusiM npucBanBarT MexayHapOaHble U BHYTPUro-
CYZapCTBEHHbIE YNOMHOMOYEHHbIE OpraHbl. 104 KOA-LLEPUHTOBLIMM NPABOOTHOLIEHUSIMA CrieayeT NOHMMaTb
COBMECTHOE MCMONb30BaHWE aBuapeiica AByms W Bornee aBuMakoMnaHusMu, rae (hakTU4eckun nepeBo3vnK
OCYLLECTBAISIET NEPEBO3KY NAacCaXnpoB M Haraxa, a 4OrOBOPHbIE NEPEeBO3YMKA (MAPKETUHTOBLIE MapPTHEPBbI)
OCYLLECTBASHOT peanu3aumio buneTos naccaxumpam Ha peic hakTM4eckoro nepesosymnka. dakTnyeckum nepe-
BO3YMKOM SIBNISIETCA aBMAKOMMaHMsl, KOTopast BNafaeeT BO3AYLWHbIM CyAHOM Ha 3aKOHHOM OCHOBaHMM M OCY-
LLeCTBNSET NONEThl COrMacHO YCTAHOBMIEHHOTO pacnucaHus. [JoroBOpHbIE NMEPEBO3YMKN HE SBRSKOTCS BRa-
AenbLamn BO34YLWHbIX Cy[0B OCYLIECTBAAKLWME NONET. KoNM4YecTBO AOroBOPHbIX NEpeBO34YMKOB onpeaens-
€TCA YCMOBUSIMI 4OTOBOpA.

lMpoaHanuavupoBaB NPaKTVKy NPUMEHEHWS OrOBOPA KOA-LIEPUHra, MOXHO BbIAENUTb NONOXUTENbHbIE
CTOPOHbI ANst aBUakoMnaHuit. Bo-nepBbiX, NPUMEHEHNe KOA-LUEPUHra No3BONSET aBMAaKOMMNaHUsSM NOBbICUTb
NpubbINb 3a CYET YBENUYEHNS YMCa NepeBo3oK. Bo-BTOPbIX, aBnanepeBo3ymnki 3apybexHbIX CTpaH nonyya-
tOT BO3MOXHOCTb AOCTyNa Ha POCCUIACKMIA PBIHOK aBUanepeBo3ok. B-TpeTbux, yyacTue aBuakomMnaHum B Koa-
LIEPUHIOBbIX NPABOOTHOLLEHNSIX COBMECTHO C M3BECTHOW aBUakoMnaHWen sBnseTcs 6ecnnaTtHON peknamoi.
B-yeTBepTbIX, CNOCOBCTBYET NOBLILIEHNIO KAYECTBA W YPOBHS 06CIYXMBaHNS naccaxupoB. B-nsaTbix, aBuane-
PEBO3YMKM NOMyYaloT BOMOXHOCTb YBENNYUTL PErnoHbl obcnyxmBanus. CneayeT BbiAENUTb MOMOXUTENb-
Hbl€ CTOPOHbI AN1s NaccaxnpoB. Bo-nepBsbix, NaccaXupbl NOMyYaT BO3BMOXHOCTb JONETETh [0 HYXHOr0 MyHK-
Ta Ha3HauYeHWsi, He MEHsIS NPUBLIYHYHD aBUaKOMNaHWK. Bo-BTOPbIX, yMeHbLUAeTCst BpeMs Heobxoaumoe ans
nonérta 4o Mecta HasHaveHns brarogaps cornacoBaHuio BPEMEHU CTbIKOBKM MEXIY aB1akoMMaHWSIMM.

PaccmoTpum BOMpPOC KBanuuKkaLuui KOA-LLEepUHroBbIX NPaBoOTHOLWEHUA. Cpeay HayyHbIX KpyroB BO-
Npoc KanuukaLum LOroBopa Kog-LepuHra SBSeTCs AUCKYCCMOHHBIM 1 BbICKa3bIBAKTCS PasfiyHble TOYKN
3peHus. Hanpumep, B cBoMX HayuHbIX Tpyaax C.A. KMuTb 0OroBop Koa-LepuHra npegnaraet ksannguumpo-
BaTb KaK pasHOBMOHOCTb AOroBOpa nepeBo3k. [lefCTBUTENbHO YKa3aHHbIe JOrOBOPbI UMEIT CXOXME Xapak-
TEPUCTUKU. [lOroBOpbI perynupyroT npoLeaypy NepeBosku C HanpaBneHHbIM AEMCTBUEM Ha NepeBo3Ky nacca-
X1poB 1 baraxa [0 NyHKTa HasHaveHus. MOXHO BbIAenUTb CyLLECTBEHHbIE pasnuyus B NpeameTe Aoroopa 1
cybbekTHOM cocTaBe. [MpeamMeToM [0roBopa Kog-LeprHra SBASeTCS OpraHu3aumns OTHOLEHUA Mexy aBua-
nepeso3unkamu. MpeaMeToM [0roBopa NepeBO3KkM SBMSETCH KOHKPETHO NepeBosKa naccaxupoB 1 Baraxa.
CropoHamn foroBopa kog-LuepuHra senstotcs Tonbko HOJT u WM. CogepxaHne [oroeopa Koa-lwepuHra He
npegycMaTpuBaeT OkasaHWe B3auMHbIX YCNyr NepeBo3kn Mexay asuakomnaHuamu. CyuiectByeT cynebHas
npaktuka. BC P® B gene Ne A40-140893/2013 obo3Haumn, 4To B pamkax JOroBopa KoA-LUepuHra CTOPOHbI He
0KasbIBaKT YCMyr No nepeBoske Apyr Apyry, a akTUYECKUM nosnyyaTtenem ycnyru aengetcs naccaxvp [1].
Bce BblleyKa3aHHbIe OTNMYMS, NO3BONSIOT NPUATK K BbIBOZY O TOM, YTO JOTOBOP KOA-LUEPUHra He SBNSETCS
[0roBOPOM NEPEBO3KM, TaK Kak 4OrOBOP NEPEBO3KM He BKIoYaeT B cebsi B NONHOM 06beMe NPaBOOTHOLLEHMS
BO3HMKalOLMe 13 OoroBopa kog-wepuHra. B HayuHbix Tpygax [.C. ®enoToBon, ykasaHo, YTO AOrOBOP KOA-
LepuHra sBnseTcs 0cobbiM BUAOM OpraHu3aLnoHHoro forosopa [2]. CneayeT cornacuTbes, YTO YCrnoBue Ao-
roBopa Kog-LuepuHra HOCUT OpraHM3aLMOHHbIN XapakTep, HanpaBneHHbI Ha OpraHM3aumio npouecca nepe-
BO3KU. [1paBOOTHOLLEHMS CTOPOH [OroBOpa KOA-LUEPUHra MOXHO CONOCTaBUTb C TpebOBaHWAMM, YKa3aHHbIMY
B cT. 313 [K P®, Ha OCHOBaHWW KOTOPOI MApKETUHIOBLIN NEPEBO3YMK BO3NaraeT 0653aHHOCTY MO UCMOMHE-
HWIO [OroBOpa NEpeBO3KM Ha (PAKTUYECKOro MepeBo3ymnka, a naccaxvp npuobpetaeT npaso TpeboBatb OT
(haKTUYeCKOro nepeBo3YnKa WCMOMHEHWE YCIIOBUA [OrOBOpPa NEPEBO3KM 3aKMKYEHHOTO C MAapKeTWUHIOBbIM
napTHEPOM.

C.10. Mopo3oB yka3san, YTo nof paMOyHbIM JOrOBOPOM MOHUMAETCs «CorfalieHne AByX nuy unm 6o-
ree, HanpaBneHHoe Ha CUCTEMATWUYECKYK) OpraHnsaumio B GyayLleM MHbIX LOrOBOPHbIX 0653aTenbCTB (110-
KanbHbIX 4OTOBOPOB), Kak NPaBWIo, MeXay TEMUW e nuuamu, nyTeM onpegenerns Hanbonee obLyux ycrosui
WX 3aKIHYEHUS (UCnomnHeHus), 6e3 NpuHATKS Ha cebs 0653aTenbCTB MO 3aKIKYEHMI0 NOKabHbIX 4OTOBOPOBY
[3]. CunTaem, 4to gOroBOp KoA-LiepuHra Bbupaet B cebsi ycnosus, BoigenenHsie C.H0. Mopo3osbim. Tak go-
roBOp KOZ-LUepuHra 3akntodaeTcs ¢ AByms 1 Gonee aBnakoMnaHusMy. HaleneH Ha opraHM3aLmio BHYTPEHHNX
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NPaBOOTHOLLEHMIA MeXay aBuanepeBo3dnMkamu Ha Oyayuiee Bpewms. [locne oopmneHns OoroBopa KoA-
LIepUHra SBMSAIOLLMACS NEpBUYHBIM COrmnalleHne oopMNSAKTCS JOrOBOPbLI NEPEBO3KY C naccaxupamu. Asna-
KOMNaHu, SBNSIOLLMECS CTOPOHAMM JOrOBOpa KOA-LUEpUHra He 00si3aHbl 3aknioyaTh WHbIE AOroBopbI. [oro-
BOpPbI KOA-LUEPUHIa CoepxaT OTKPbITbIE YCIOBUS B YaCTV ONpeaeNieHnst HenocpeaCTBEHHOTO NaccaXupckoro
Nocafio4YHOr0 MecTa naccaxupa Ha camonéte (hakT4eckoro nepeBo3ymKa, HaueNeHHble Ha nocnegyollee
3aKriYeHne [orosopa NepeBO3KM Maccaxupa, KOTopble BOCMOSHSAT OTKPbIThble yCrnosus. [oroBop kod-
WwepwuHra (6a30BbIi JOroBOp), Ha ocHoBaHuu cT. 429.1 TK PO cnegyeT paccmatpuBath, Kak dneMeHT cneLu-
arnbHOW AOrOBOPHON KOHCTPYKLMM PAMOYHOTO JOroBOpa.

[loroBop Kof-LUepUHra MOXHO pasrpaHnumMTb Ha BUAbl. [1epBbIn BUL OPOPMISETCS MEXIY aBuanepe-
BO34MKaMK1 Ha napasnrernbHble aBuapencol. CMbICH 3aKT0YaeTCs B TOM, YTO aBManepeBO3yMKku Brpase npo-
AaBaTb NOCaf0YHbIe TamnOHbl NaccaxupaMm Ha B3aWMHbIE penchbl. Kaxabli MapKETUHIOBLIN NapTHEP BrpaBe
peanu3oBaTb OT CBOEIO UMEHMN OMpeaesieHHOe KONMMYECTBO MECT Ha Perc (akTUieckoro nepeBo3ynka. Yncno
NacCaxmpCKUX MECT, KOTOpble BrpaBe NpodaTb MapKETMHIOBbIM MAapTHEP PerynupyloTcs COrnacoBaHHbIMM
NONOXeHWsIMW [OroBopa Kog-wepuHra. BTopoit BUA foroBopa kof WepnHra 0popMASETCS MexXay aBuakom-
NaHWAMM 4SS COBMECTHOMO UCMOMNb30BaHKS NOCeA0BaTENbHbIX aBUaPENCoB, TO €CTb TPAHCMEPHBIX (CTbIKO-
BOYHbIX) NepenétoB. CTOpoHamMu Takoro Buda [OroBopa KoA-LepuHra SBnsTca Ase U bornee aBuakoMnaHum,
KOTOpbIE OCYLLECTBASIOT PENC UCKITHOYMTENBHO Ha ONPeAeneHHOM OTpe3ke yyacTka A0 NyHKTa HasHaveHus ¢
nocnegyoLLen nepecaakoit naccaxupa Ha caMonéT Apyroi CTOPOHbI AOroBopa KoA-LepuHra ¢ Lenblo nonéra
[0 KOHEYHOrO NMyHKTa.

[loroBop kog-LepuHra crieayeT KsanuduumposaTb No TMNam Kogos. MepBbiit TMM MOXHO KBanuduLu-
poBatb kak briok-koa. [loroBopHOi NepeBo3unk BIOKUPYET Naccaxmpekme MecTa Ha peiice dakTU4eckoro ne-
peBO34MKa B CTPOrO ONpeAeneHHOM KonnyecTae. Yncno naccaxmupekux MeCT, pacnonoxeHue onpeaensercs
[0roBOPOM MeXay aBuakoMnaHuamn. MapKeTUHroBbI NapTHep peannsyeT NocafoyHble TanoHb! Naccaxupam
OT CBOEro MMEHM C HaLEHKON, C (prKcaLmMen Koda MapKeTUHIOBOrO napTHepa 1 koda (hakTU4eckoro nepeBos-
yuka. onyyeHHble OeHbIM OT NacCaxupoB pacnpefenanTcs Mexay (akTUY4eckum U 4OroBOPHbIM NepeBo 3-
YWMKOM B COOTBETCTBUM C NOMOXEHUSMI 3aKMIOYEHHOTO JOroBOpa KoA-LuepuHra. brok-kog SBNSeTcs yHuKanb-
HbIM [JOrOBOPOM KOA-LUEpUHra 1 Hanbonee ucnonb3yembiM. YCroBus JoroBopa B 6onbLUel cTeneHn npecne-
LYIOT UHTEPECHI (PAKTUYECKOro NepeBo3ynka, NOTOMY YTO (DaKTUYECKUA NepeBO3YnK NpUobpeTaeT rapaHTMp o-
BaHHOE COrMalleHNeM KONMYeCTBO [EeHer He 3aBUCUMO OT Yucra NpodaHHbIX MapKETUHIOBbIM MapTHEPOM
BunetoB Ha aBuapenc. MapkeTUHIOBbIN NApTHEP MOXET rapaHTMPOBAHHO NPOAaTh ONpefeNieHHoe cornatle-
HWEM Komnu4ecTBO Brok-koaa Ha peic (akTUYeCcKoro nepeBo3ymKka 1 NoslyuYnTb NpeanonaraeMoe KonmyecTso
[EHEer He 3aBMCKMMO OT aKTMBHOCTU peanu3auuy MHbIX MapKeTUHroBbIX MapTHepoB. bnaropaps 6nok-kogy
naccaxup npuobpeTaeT MecTo Ha aBMapenc PaKTUYECKoro NepeBo3ynka B CBA3N C UCMOSTHEHWEM [OrOBOp-
HbIM NEPEBO34YMKOM YCIOBMI [OroBopa nepeBo3ku. [laHHbIN BbIBOA MOXHO caenaTb U3 cogepxanus ct. 103
BK P® 1 n. 8 denepancHbix aBnaumoHHbix npasun «ObLwme npasuna BO34yLWHbIX NEPEBO3OK NACCaXMPOB,
Baraxa, rpy3oB u TpeboBaHMs K OBCNYXWBaHWIO NAcCaXMpOB, rpy300TNpaBUTENEN, rpysomnonyyareneny
yTBEPXAeHHbIe npukazom MuHtpaHca Poccumn ot 28.06.2007 Ne 82. Bropown tin koga cnegyet ksanuguum-
poBaTb kak Kopuaop cBOGOAHOrO MoToKa. ABMAKOMNaHUM B PEXUME OHMalH UMEKT TOYHYH MHGOpMaLuIo O
KONWYeCTBE peann3oBaHHbIX U CBOBOAHbIX MECT Ha peiice. ABMAKOMMaHWM NapTHEPbI MOTYT B COOTBETCTBUN C
yCroBWsIMM JOroBOpa KoA-LuepuHra npogath noboe KonmyecTo CBOBOAHBIX MECT Ha Peic (akTu4eckoro ne-
peBo3ynka. OrpaHnyeHre Npodax CoMoCTaBUMO C OKOHYaHUEM CBOBOAHbLIX MECT Ha aBuapenc. TpeTui Tun
KoZa MOXHO KBanuuumupoBaTb Kak OrpaHNYeHHbIN NOTOK. B aTOM cnyyae, (hakTU4eckuit NnepeBo3ymnK qukcu-
pyeT onpefenieHHble OrpaHNYeHnst Ans MapKETUHIOBbLIX NAPTHEPOB B KONMYECTBE MECT, KOTOPbIE OHW MOTYT
npogatb. OrpaHuyeHne Npoaax CBA3AHO C peanusaunen NacCaXupekux MecT Ha perc PakTU4eckoro nepe-
BO34YMKa B KONIMYECTBE, YKa3aHHOM B [OrOBOPE KOA-LUEpUHra. YkasaHHbIA TUM Koha NPenMyLLEeCTBEHHO Npw-
MEHSIETCS, FAe Ha CTOPOHE AOrOBOPHOIO NepPeBO34MKa BbICTYNAKT HECKOMBKO aBUaKOMMaHWA.

Bbi800b1: B HACTOSILLMIA MCTOPUYECKNA NEPUOA CNeayeT KOHCTATUpOBaTb, YTO B Poccun hakTnyecku
CNOXMUIUCb M aKTUBHO NMPUMEHSIOTCS aBUAKOMMAHUAMU KOL-LUEPUHTOBbIE NPaBOOTHOLIEHNS. Koa-LUepuHr 8-
NAETCS 3MNEeMEHTOM LUEPUHTOBOWN 3KOHOMUKI. [0CYAapCTBO B NWLE YNONIHOMOYEHHbIX OpraHoB Ae-dakTo npu-
3HaeT CyLLeCTBOBaHWE JOroBOpa KOA-LLepuHra, Tak kak y4acTBYeT B €ro YTBEpXXAeHWM, HO Je-Kope JOroBop He
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nommeHoBaH B [K P®. OTcyTCTBYIOT CreuuasnbHble HOPMbI NpaBa onpeaenstolme npaBoBy nNpupody pac-
cMaTpuBaemoro aorosopa. [1oroBop Kof-LepuHra SBIsSeTCs CMELLaHHbIM OpraHW3aUMOHHLIM pamMOYHbIM [0-
rOBOPOM, HanpaBfieHHbIM Ha OpraHn3aumio NpoLecca NepeBo30K NaccaxmpoB W Baraxa y4acTHUKaMM pbiHka
aBuanepeBo3ok. Cuntaem, 4To paccMaTpuBaeMblii JOrOBOP HEMb3S OTHECTU HU K OQHOMY W3 MOMMEHOBAHHbIX
poroeopoB B ['K P®, Tak Kak OH cogepuT B cebe aneMeHTbl pasnnyHbIX JOroBOPOB TakkX Kak Jorosopa ne-
PEeBO3KM, (hpaxToBaHUs 1 ApYrx JOroBopoB. CunTaeMm, YTo B LeNsX YCTpaHeHWs NpaBoBOM HeoNpeaeneHHo-
CTW He06X0AMMO Ha OCHOBE CYLLECTBYHOLLEN NPaKTUKW pa3paboTaTth crewlumanbHble HOpMbI Npasa, onpeaens-
toLLME MOHSTUE OOroBopa KOA-LUEepuWHra, npasa v 06s3aHHOCTK CTOPOH. Heobxoanumo y.2 TK PO gononHuTb
rnaBsoi «[loroBop Kog-LUepUHm.
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B ycnosusix umdposoit rnobanusauun rocygapctsa CTpeMaTCs afantupoBaTb CBOU KOpUaNYECKMe Me-
XaHM3Mbl K HOBbIM peanusm MUpOBOro nopsigka. Mpaeo, Kak cuctema, XapakTepusyeTcs KOHCepBaTU3MOM W
CTabUINbHOCTLIO, YTO NPOSIBNSETCSA B YCTOMYMBOCTU U AONTOBPEMEHHOCTH NPUMEHSIEMbIX NPaBOBbIX akToB. U
970 ABnseTcs 060CHOBaHMEM HEOOXOAWMOCTM aHanm3a CyLEeCTBYIOLIMX NPaBOBbIX HOPM B CBETE HOBbIX
LMdpOBbIX BbI30BOB M MoMCKa CNOCOBOB MHTErpaLmn UMEIOWMXCS HOPM B AUHAMWYHO MEHSIOLLYIOCS Ccpesy,
TaK Kak BCe aKkTyaribHel BCTaeT BOMPOC O TpaHChopMaLv (hyHKLMI rocyfapcTsa U NpaBoBoOW cMcTeMbI. [daH-
HbI BOMPOC SBMSIETCS HEPELLEeHHbIM NS POCCUIICKOTO KOPUANYECKOoro coobLLecTsa.

[ns ocywectBneHns ageKTMBHOTO NPaBOr0 PerynmpoBaHus LMgPoBbIX OTHOLIEHU NOTpeboBanoch
yBeSIMYeHNe Ynucna HopM, pernameHTUpyoWwmnx gaHHble oTHowweHus B [paxaaHckom Kogekce PO u gpyrux
3aKOHOZATENbHbIX aKTax, ¥ BHECEHUE U3MEHEHWN B YKe Ae/CTBYOLLME HOPMATHBHbIE JOKYMEHTHI [1, €. 104]

Tak, nameHeHusi npousouni B paxgaHckom Kogekce PO, Tyaa 6binn MHTErpUpoBaHbl HOBbIE MOMOXe-
HUWS, KacaroLmecs UndpoBbIX Npas ¢ 0653aTeNbCTBEHHLIM XapakTepoM. A K YACMY HOBOBBELEHMI MOXHO OT-
HecTn ®epepanbHbii 3akoH oT 31 moHs 2020 roga Ne 259-03 «O umndpoBbIX PUHAHCOBLIX akTUBaXx, LMgpo-
BOW BastoTe 1 O BHECEHUM U3MEHEHW B OTAENbHbIE 3aKOHOAaTeNbHble akTbl Poccuitckon denepauuny. Yno-
MSIHYTbIN 3aKOH BKIOYaeT B cebsi OCHOBOMOMaratoLLme NPUHLMMbI U HOPMbI, PETYAINPYIoLLMe LMdPOBYLO cde-
Py, B TOM YMCIE CTaTby O 3aLLUMTe HapyLLEHHbIX L(POBbLIX NpaB.
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B maHHOM cuTyauun, HECMOTPS Ha NpUBEAEHHbIE MEepbl, MOXHO OTMETWUTb HECOBMAZEHWE CKOPOCTU
Pa3BUTUS POCCUACKOMO 3aKOHOAATENLCTBA C ObICTPbIM MPOrPeCccoM LM POBbIX TEXHOMOMM.

[insa ycTpaHeHns 0TCTaBaHuUs lopuanyeckoe coobLLECTBO NpeanaraeT 4Ba HanpaBneHus pPeLeHns Cu-
Tyauum:

e  dopmMupoBaHWe HOBOrO NPaBOMOHUMAHMWS 1 CO3aHue anbTepHaTUBHON NPaBOBOW KYNbTYpbl;

e ApanTauus LeycTBYIOLMX NPaBOBbLIX WHCTUTYTOB B OTBET HA BbI30BbI, CBA3AHHbLIE C Pa3BUTUEM
LMPOBbIX TEXHOIOTWIA.

OTU HanpaBsreHns cnocobcTByOT Gornee TOYHOMY OnpeaeneHnio UpoBoro npasa. B LUMpOKOM 3Ha-
YeHWW LMdgpoBoe NpaBo paccMaTpUBAETCA Kak HOBbLIA HOPMATUBHbLIA MeXaHu3M, OXBaTbiBatLWA Nobon 13
9NIEMEHTOB NPaBOBOW CMCTEMbI. Takoro poAa NoAxon OCHOBLIBAETCS HAa BOCMPUSTUM MPABOBbIX HOPM Kak WH-
(hopmaumm 0 npasax 1 0Bs3aHHOCTSX, a Takxe, Ux peanusauuu. MNpaBo perynupyeT o6LeCcTBEHHbIE OTHO LUe-
HWS1 M OHOBPEMEHHO KOPPEKTUPYET COBCTBEHHbIE HOPMbI, MPMOOPETas HOBbIE 3HAYEHNS B YCIOBUAX UMKPO-
BOro 0O6LLEHUS. YHUKaNbHbIE XapaKTepPUCTUKK UMGPOBON MHGOpMaLmy TpebyloT BHEOPEHUS TakuX Xe crne-
UMUYECKUX NPaBOBbIX PELIEHWH.

CornacHo fencTByloLLeMy 3aKkoHOAATenbCTBY, B YacTHOCTU [paxaaHckomy Kogekcy PO, uudposbie
npaBa onpegernexbl B ctatbe 141.1, rae oHM paccMaTpuBatoTCs Kak 06s3aTeNbCTBEHHbIE NpaBa, COAepaHue
W yCroBMe KOTOPbIX (POPMUPYETCS B COOTBETCTBUM C NpaBunaMn MHOPMaLMOHHBIX CUCTEM, TakiX Kak 6rok-
yeiH [2]. [aHHble npaBa BO3HMKAKT NpU CO34aHUM U BHEAPEHUM WH(OPMALMOHHBIX CUCTEM, PErynMpyembIX
y4aCTHWUKaMu NPOEKTa, BKItoYast rpaxaaH, busHec-pykoBoanUTENeEN, roCyAapCTBEHHbIE CTPYKTYPbI.

Mo MHEHWIO HEKOTOPBIX UCCRefoBaTenei LenecoobpasHo paccMaTpuBath LMGpOoBbIE NMpaBa He TOMbKO
KaK yHUBepcarbHble NPaBOBbIE rAPaHTUK, HO U KaK UHTErpanbHY0 YacTb (hyHOAMEHTarbHbIX NpaB YesioBeka,
BKMOYatoLLyK0 NpaBo Ha CBOOOAHOE BbIpaXEHWE MHEHWIA, NPaBO Ha HEMPUKOCHOBEHHOCTb YACTHOW XW3HW,
npaBo 4OCTyna K BepuuLMpoBaHHON NHGopMaLmmn 1 Tak aanee [3, ¢. 188].

BnapgeHnue n ucnonb3oBaHue LUpOBbIX NpaB ocyLiecTBnseTcs becnpensTcTBeHHo, 6e3 obpalleHns K
TPETbUM Nuuam 1 6e3 HeobXOAUMOCTH MHULMMPOBaHUS KOMMYHUKaLMK. Ecnn 3akoHOM He npeaycMOTPEeHo
WHoe, (pusnyeckoe nuuo, obnaparoLee LMPPOBLIMA NpaBamu, NPU3HAETCS npaBoobragaTeneM, UMeLmUm
npaBo pacnopsxaTbCs CBOMMU NpaBaMu B paMKax KOHKPETHOW MH(POPMALWMOHHON CUCTEMBI. Takke, Ha OCHO-
BE MHTEpnpeTaumn LMMpoBbIX Npas, BCE Npasa, CBA3aHHbIE C UCMONb30BaHWEM CeT VHTepHeTa 1 npuHaa-
nexatiue QuU3NYeCcKUM UK 1OPUANYECKUM NLAM, MOTYT Peanu3oBaTbCs UCKMIYNTENBHO B paMKax [aHHOM
WH(OPMALMOHHON CUCTEMbI. ITW NpaBa BKITOYAIOT Takue OeNCTBUS, Kak nepeaadya, 3anor uiu aHHynmpoBa-
HWe undpoBbIx Npas, 6e3 yyacTus TpeTbrx N,

[Mpu3HaH1e BO3MOXHOCTM TpaHCHOPMaLMM NPaBoOBbIX OTHOLIEHUI B LIMCPPOBYHO MAOCKOCTL CTano 06-
Lenpu3HaHHbIM (hakTOM 1 HaXO4WUT YCMeLwwHoe BOMIOWEHWe B peanbHOi NpakTuke. B YacTHOCTH, 3NeKTPOH-
Hble CUCTEMbI B3aUMOLENCTBUS aKTUBHO MPUMEHSIOTCA BO MHOTUX cibepax, Takux Kak okasaHwe rocygap-
CTBEHHbIX YCNyr, OCYLLECTBNEHNe NpoLeccyasnbHbiX AeCTBUI B apbUTPaKHOM NPOU3BOACTBE, a Takxe per-
CTpaLus TOBApHbIX 3HAKOB.

OYHKLUMOHMPOBaHWE LMPOBLIX NpaB AOMKHO OCHOBLIBATLCA HA MpUHLMNAX [0BPOCOBECTHOCTU W
NpeaoTBpaLLeHNs NpegHaMepeHHoro yulepba B Buae LMGPOBOro MOLLEHHWYECTBA. [paxgaHCkue npaBooT-
HOLLEHMS U3HaYanbHO NpeanonaratT, YTO BCe YYaCTHUKMA 3TUX OTHOLLEHWUIA NpuaepxuBatoTcs o6pocoBecT-
HOCTU B MpoLecce OnpefeneHuns, peanu3auny U 3aluTbl CBOWX MpaB, a Takke BbINONHEHUS COBCTBEHHbIX
06s13aTensCTB. [pn 3TOM BaXHbIM MOMEHTOM CTaHET ayTeHTUdMKALMUS LPOBbIX NPaB.

B wwupokom cmbicre u rnobanbHOM MOHUMaHWW 3TO MOHATUE BbIXOAWT 3a Mpedenbl TPaaULMOHHbIX
nNpaBoBbIX MHCTUTYTOB M obnacten. OHO 0603HaYaeT HOBYIO NapagurMy rocyAapCTBEHHOMO perynmpoBaHus B
ycnosusix UndpoBoit cpeabl. B Byayliem gaHHbIN BUA npaea CNnocOOeH 3HAUYNTENBHO UBMEHUTb CYLLECTBY H0-
LLLY0 NPaBOBYI CUCTEMY, Npeanaras anbTepHaTUBHbIE NOAXOAbI K €€ KnaccudukaLmm, Takue kak pasgeneHue
Mexay HEKOTOpbIMM BMAaMM Mpasa: LMPPOBLIM 1 aHanoroBbiM GO yHAAMEHTamnbHbIe W NPUKNaaHBIX.
OnucaHHas ToYKka 3peHnst AEMOHCTPUPYET, YTO LM POBOE NpaBO MOXET BbIATW 3a Npeaers! opmanbHOro
perynupoBaHus, NpesocTasnsas NpMopuTeT 06LLECTBEHHOMY NPaBOCO3HAHMIO, KOTOPOE CYLLECTBYET BHE PO-
CTa TPaAWLMOHHbIX PerynsaTopoB U He BCerda BUAMT (OpManbHOe NpaBo, Kak YacTb CBOeW MOBCEHEBHOM
XU3Hu [4, c. 7).
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n OPUIIMYECKOE OBO3PEHYE

LincppoBoe npaBo HaxoQMTCs Ha aTane CBOEr0 CTaHOBMEHWS, U JaHHAs KOHLEMNUMS HaXxo4uT Bblpaxe-
HWe B COBPEMEHHOM OBLLECTBEHHON OLIEHKE rOCYAAapCTBEHHOIO perynupoBaHus cet “vHTepHet”. Monb3oBa-
TENM 4acTO BOCMPWUHUMAIOT MHTEPHET Kak obnactb cBobodpl, a He CTPOrocTi. MIMEHHO MO3TOMY, MOMbITKK
BBECTU WHTEPHET OrpaHNYeHns, 0COBEHHO MHPOPMALMOHHbIE BOCIPUHUMAIOTCS YacTO Kak HE3aKOHHbIE W Bbl-
3bIBaOT Y rpaxdaH YyBCTBO HECMPABEANMBOCTH U HEJOBONLCTBA.

OTOT B3NS4 CYXUT OCHOBOW Ans BblaeneHus “obuen Yactu” LmMgpoBoro npaea, 0XBaTbiBatoLLen OT-
HOLLEHWS!, CBA3aHHbIE C PerynmpoBaHueM UndpoBoi MHGOPMaLMK BHE 3aBMCUMOCTM OT UX OTPacneBoun npu-
HaZIEXHOCTM.

KacaeMo akTyanbHbIX BONPOCOB, 0CO60€ BHUMaHWe yaenseTcs Bonpocam npaBoBOM OXpaHbl LMdpo-
BOW MH(OPMaLWK, BbIPAXKEHHOW B MpaBe Ha 3aliMTy MepcoHanbHbIX AaHHbIX. CuTyaums TpebyeT co3aaHus
MEXaHU3MOB COXpPaHEeHWs [aHHOW KaTeropuy CBEAEHWA B CBeTe BHEOPEHUS  MH(OPMALMOHHO-
KOMMYHMKALMOHHbIX CUCTEM B pasfnyHble acnekTbl OBLEeCTBEHHOM Xu3Hu. CnoxHocTu B obecneyeHuu
HaZEeXHOW 3aLnTbl NepCOHaNbHbIX AaHHbIX MOSIb30BaTENEN BO3HWKAKOT MO MPUYMHE YHUKAIIBHOCTU XapakTe-
PUCTUK LHPOBOI MHGOpMaLMK. OTO NOATBEPKAAETCS TEM (DAKTOM, YTO Aaxe NOSHOE yaaneHne KOHKPETHON
WH(OpMaLMK U3 BCEX JOCTYMHbIX MHOPMALMOHHO-TENEKOMMYHUKALMOHHBLIX CUCTEM He rapaHTUpyeT OTCyT-
CTBWS €€ Ha CEPBEPHbIX XPaHWUMULLAX, Fae OHa MOXET ObITb CoXpaHeHa [5, c. 423].

COBOKYMHOCTb NpUBELEHHBIX (DaKTOPOB NOAYEPKMBaAET NOTPEOHOCTL AanbHEMLLEN MOAEPHM3ALMM Npa-
BOBbIX MexaHu3moB. ‘LiucppoBas pesosniouns” TpebyeT He Tonbko obecneyeHns 6e3onacHoro 1 HagéxHoro
OCYLLECTBNEHNS LMPPOBLIX MpaB, HO U BO3PACTaHUIO YPOBHS aKTyasrbHOCTU MPaBOBbIX OTHOLIEHWIA B HOBOM
KOHTeKCTe.
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0COBEHHOCGTW NPABOBOI 0 PETYJIPOBAHUA
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AHHOTaLuA: cTaTbsl paccMaTpuBaeT 0COGEHHOCTM NPABOBOTO PErynMpOBaHIS HE3aBUCUMOIA rapaHTIW B POC-
CUIACKOM TpaXaaHCKoM npaBe. AHaNM3MPYITCA KIOYEBbIE M3MEHEHMS B 3aKOHOAATENLCTBE, paclUMpUBLLME
KPYT NNL, MMEtoLMX NpaBo BblaBaTb Takue rapaHTun. Ocoboe BHUMaHWe yaensieTcs YHUKanbHbIM XapakTe-
PUCTUKAM HE3aBMCUMOIA TapaHTUW, OTIIMYAIOLLMM ee OT Apyrx (opm obecneyeHnst 06s3aTeNbCTB, B YaCTHO-
CTV ee aBTOHOMHOCTU OT OCHOBHOTO 0Bs13aTENbCTBA.

KnioueBble cnoBa: HesaBucuMas rapaHTis, MpaxaaHckuit kogekc PO, obecneyeHne UcronHeHus obs3a-
TenbCTB, 6aHKOBCKas rapaHTWsl, rapaHT, NpuHLMnan, 6eHeduLmnap, aBTOHOMHOCTb rapaHTN, HEaKLECCOPHBIN
XapaKkTep, KOMMEpYECKIe OTHOLLEHMS, MPABOBOE PerynunpoBaHue, 00s3aTenbCTBa CTOPOH, OTBETCTBEHHOCTL
YYaCTHMKOB.

FEATURES OF THE LEGAL REGULATION OF AN INDEPENDENT GUARANTEE AS A WAY TO ENSURE
THE FULFILLMENT OF OBLIGATIONS

Abramova Yana Igorevna
Scientific adviser: Gartina Julia Alexandrovna

Abstract: This article examines the concept of independent guarantee in Russian civil law. It analyzes key
legislative changes that have expanded the range of persons authorized to issue such guarantees. Special
attention is given to the unique characteristics of independent guarantee that distinguish it from other forms of
securing obligations, particularly its autonomy from the underlying obligation.

Keywords: independent guarantee, Civil Code of the Russian Federation, securing performance of obliga-
tions, bank guarantee, guarantor, principal, beneficiary, autonomy of guarantee, non-accessory nature, com-
mercial relations, legal regulation, obligations of parties, liability of participants.

B cootBetcTBUM CO cTaThen 368 K PO [, HezaBucumas rapaHTus npeacraenset cobon obssatens-
CTBO rapaHTa no 3anpocy Apyroi CTOPOHbI (MpUHUMNana) BbINIaTUTb ONPEeLEeNneHHYH AEHEXHYI0 CyMMy Tpe-
Tbemy nuuy (beHeduumapy). BaxxHo 0TMETUTb, YTO 3TO 00513aTeNbCTBO AEMCTBYET HE3ABUCUMO OT AEMCTBMU-
TENBHOCTU OCHOBHOTO 00513aTeNbCTBa, KOTOPOE 00ECNeynBaeTCs rapaHTuen.

TpaxpaHckui kogekc Poccuiickon ®epepaumn (YacTb nepsast) ot 30.11.1994 N 51-03 (pea. ot 08.08.2024) // CnpaBouHo-npaBoBas cuctema «KoHCynbTaHT
Mntocy. — URL: https://www.consultant.ru
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ﬂ OPUIIMYECKOE OBO3PEHYE

HecmoTps Ha 3akoHOAaTenbHOEe 3akpenneHne MHCTUTYTa He3aBUCUMOW rapaHTWW, B NpPaBOBOW AOK-
TPUHE W NpaKTUKe CYLIECTBYET psif AMCKYCCMOHHBIX BOMPOCOB, TPEOYIOLWMX AanbHEMLLErO OCMbICIIEHNS U
paspeLueHns. B 4aCTHOCTK, OCTaIOTCA CMOPHBIMU MOMEHTbI, CBS3aHHbIE C ONpefeNieHneM npeaernos He3asu-
CMMOCTM rapaHTUK OT OCHOBHOMO 0653aTeNbCTBa, MeXaH!3MaMu 3aluTbl NpaB NpuHuMnana npu Hegobpoco-
BECTHOM noBefeHun beHedmumapa, a Takke BOMPOCHI, Kacalowmecs BO3MOXHOCTY Bblgaun HE3aBUCUMbIX
rapaHTuil HeKOMMEpPYeCKUMU opraHusaumsmn. Kpome Toro, cyuiectsyet npobrnema HefocTaTouHom paspabo-
TQHHOCTW MEXaHM3MOB NPOTUBOAENCTBUS MOLLEHHUYECKUM CXEMaM C UCMOMb30BaHNEM HE3ABUCUMBbIX rapaH-
TUA 1 OTCYTCTBUSA eanHooBpasHoi cyaebHOM NPaKTUKL MO psady KIHYEBbIX acnekTOB MPUMEHEHWS AaHHOro
WHCTUTYTA.

KroueBbIM M3MEHEHWEM CTano pacLUMpeHu e Kpyra Ny, UMeLLMX NpaBo BbigaBaTb Takue rapaHTuu.
Ecnu paHee 310 NpaBo NpuHaAeXano UCKMYUTENBHO KpeaUTHBIM U CTPAXOBbIM OpraHu3auusM, To Tenepb
He3aBUCUMYIO rapaHTUo MOTYT NPeAoCTaBNATh Mtobble KOMMEpPYECKMe OpraHu3aunn. 3TO 3HAYUTENBLHO YBe-
NMYKI0 MBKOCTb M JOCTYNHOCTb JAHHOTO MHCTPYMEHTA B AEMOBOW NPaKTUKeE.

HecmoTps Ha BBegeHue 6onee WMPOKOro MOHATUS HE3aBUCUMOWM rapaHTuu1, TepMUH "BaHKoBCKas ra-
paHTKS" He Obln MOMHOCTBI UCKITKYEH 13 NpaBoBoro nons. OH COXPaHUMCS Kak YaCTHbIA Crnyvain He3aBuCu-
MOV rapaHTuu, NPUMEHSIEMbIN B CUTYaUMsIX, KOr4a rapaHTOM BbICTynaeT 6aHK Urnu uHas KpeautHas opraHusa-
uns. Takum 06pasom, 3aKkoHoaaTenb 06ecneymn NpeeMCcTBEHHOCTb NMPaBOBbIX HOPM M COXPaHWI NPUBbIYHLIN
AN MHOTUX Y4aCTHUKOB SKOHOMWYECKMX OTHOLLEHWIA UHCTPYMEHT.

CoBpeEMEHHOE POCCUICKOE 3aKOHO4ATENbCTBO AEMOHCTPUPYET akTUBHOE Pa3BUTIE B HAMPaBfEHUN CO-
BEpPLLEHCTBOBaHMS MexaH13MoB obecneyeHunst obssatenscts. Ocoboe BHUMaHWe 3acnyXuBaeT UHCTUTYT He-
3aBUCUMON rapaHTUK, KOTOPbIA OTAIMYAETCA CBOUMM YHUKAMNbHBIMU XapaKTEPUCTUKAMU U CYLLLECTBEHHO OTMK-
yaetcs oT gpyrux hopm obecnedeHns, BKYas NopyunTensCTao. KroyeBbiM acnekToM He3aBUCUMON rapaH-
TUW BbICTYNaeT ee aBTOHOMHbIA XapaKTep No OTHOLLEHWMO K OCHOBHOMY 0053aTeNnbCTBy - Jaxe Npu Hanmumm
NPSIMOi CCbINKW Ha HEero B TEKCTE rapaHTUM, OHa COXpaHsieT CBOK HOPUANYECKYIO CUIY HE3aBMCUMO OT [eit-
CTBUTENBHOCTW UNK npekpaLleHns obecneumBaemoro obszatensCTBa. He akueccopHas npupoga Hesasucu-
MOW rapaHTUM MPUHLMNMATBHO OTNWMYAET ee OT MopyuuTenbCTBa W Apyrux opM obecneyenus, genas ee
0C06€EHHO NpuBREKaTENbHbIM UHCTPYMEHTOM B CCHEPE KOMMEPUECKUX OTHOLLEHNH.

[Mpoueaypa peanusaunn HE3aBUCUMOWN rapaHTUK npearnonaraet npsmoe obpatleHne beHeduumapa K
rapaHTy ¢ TpeboBaHWeM O BbinnaTte onpeaeneHHoN AeHEXHON CyMMbl. [apaHT, B CBOK o4epesb, 0653aH yBe-
[OMUTb MpUHUMNana o noctynuelem TpebosaHuu. OBA3aHHOCTM rapaHTa BKIOYAT TLLATeNbHYK NPoBEpKy
NPeaoCTaBNEHHbIX JOKYMEHTOB 1 COOTBETCTBUE TpeboBaHWUS YCNOBUAM rapaHTu. Mpn oTCyTCTBUM HapyLue-
HWN B JOKyMEHTaLWW rapaHT He UMEeeT npasa O0TKasaTb B Bbinnate. B HEKOTOPbIX CUTyaLMsX rapaHT MOXeT
BPEMEHHO NPUOCTAHOBMTb BbINMATY, HO A1 9TOr0 JOIMKHbI ObITb BECKME OCHOBaHWS[Z.

[apaHT He yNONMHOMOYEH OLEHMBaTb CaMo 0653aTenbCTBO UMW (haKT ero Hafnexallero UCMoHEHNS.
IMeHHO 3Ta 0COBEHHOCTL NOAYEPKUBAET CaMOCTOSTENBHOCTL rapaHTUM U ee MPUHLMNKANbHOE OTnYMe OT
nopyuuTenscTea. [apaHT AENCTBYET UCKMIYMTENBHO B paMKax YCrOBWA Bbl4aHHOW rapaHTUW, He BAaBasiCh B
[EeTanm 0CHOBHOro 06g3aTenbCTBa MeXy NpUHUMNanom 1 6eHeduumapom.

BaxHo OTMeTUTb, YTO npaBa TpeboBaHUSA K rapaHTy, SBNSHOLLMECH OCHOBHbIM 0043aTernbCTBOM, He
noanexar nepefave TPeTbUM MLAM, €CMIN WHOE He MPeJyCMOTPEHO B CaMOW rapaHTuu. OTO MONOXeHWe
nofYepK1BaeT NepCoOHMULIMPOBAHHBIN XapaKTep OTHOLIEHU MEXAY YYaCTHUKaMU HE3aBUCUMOI rapaHTuum.

B pamkax He3aBWUCUMOW rapaHTu BCE BOBMIEYEHHbIE CTOPOHBI HECYT ONpeaeneHHble 0bs3aTensCTaa U
OTBETCTBEHHOCTb Apyr nepen apyrom. Ocoboe BHUMaHWe criefyeT yaenuTb OTBETCTBEHHOCTW BeHedmumapa,
KOTOpas HacTynaeT B Cny4yae NpeabsBIeHNs UM 3aBEAOMO FNOXKHbIX JOKYMEHTOB Wi HEOBOCHOBAHHbIX Tpe-
BoBaHuin. He MeHee BaxHa 1 0653aHHOCTb NpUHLMNANa nepes rapaHToM Mo BO3MELLEHUIO CYMM, BbinmnayeH-
HbIX rapaHToM BeHeduLpapy B COOTBETCTBUM C YCIIOBUSMU HE3ABUCUMON rapaHTum[3l.

Ha Haw B3rnsig, BBe4EHWE MHCTUTYTA HE3aBMUCUMOI rapaHTUW B POCCUIACKOE 3aKOHOAATENbCTBO Npes-
cTaBnsieT coboil 3HAUMTENbHbIN LWar Bnepes B pasBuTMM MexaHn3moB obecneyeHus obsizatenscts. Cuntaem

2[nyxoB A.C. OcoBeHHOCTM HEYCTONYNBOCTM Mep N0 0BECneYeHN0 MCNONHEHUS KpeaUTHbIX 00513aTenbeTB // MexayHapoaHbIit XXypHan ryMaHUTapHbIX U CTPOUTEmb-
HbIX Hayk. - 2021. - Ne4- 3 (55). - C. 165-167.

3Haga C.C., Maagpl A.W. Mpegbigywas npakTika no BOMpocaM NOpy4nUTenbCTBa Kak 3akmioveHns TeHaeHuun obecneyeHmns cnonHenus obssatenscTs // HayyHo-
0bpa3oBaTenbHbIN XypHan Ans cTyaeHTos v npenogasatenen «StudNety. - 2021, -Ne2. - C. 5-8.
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OPVIMYECKOE OG03PEHME n

0COBEHHO BaXHbIM pacCLUMpEHMe Kpyra noTeHUmManbHbIX rapaHToB, YTo Co3AaeT 6omnee KOHKYPEHTHYIO cpeay
Ha PbIHKE rapaHTUMHBIX YCIYr W MOTEHLMANbHO MOXET MPUBECTU K CHKEHWO CTOMMOCTW AaHHOTO MHCTPY-
MeHTa ans 6usHeca. lNpu aToM, CyLecTByeT psa acnekTos, TPeOYHLWMX AanbHENLLEr0 COBEPLIEHCTBOBAHNS.
ByactHocTu, 9 cumTat HeobxoguMbIM Gonee aeTanbHOE perynupoBaHne MexaHW3MOB NpOBepkKK fobpoco-
BECTHOCTM BeHedmUmapa npu npeabsasneHn TpeboBaHWin No rapaHTK. Takke, Mo HaLeMy MHEHMIO, Lere-
coobpasHo paspaboTatb 6onee yeTkue KpuTepun NS onpeaeneHns cnyvaes 3noynotpebneHns npasom co
CTOPOHbI BeHedmumapa.

Bonpoc nonynsipHOCTU He3aBUCUMbIX FapaHTUK, BblhaBaeMbIX HEKPEOUTHbIMU OpraHu3auusamu, aen-
CTBMTENLHO 3aCNyXMBaeT AeTanbHOro0 aHanusa. Tekywas cutyauus O4eMOHCTPUPYET onpefesieHHbIn napa-
[OKC: HECMOTPS Ha O4eBMAHbIE NPEUMYLLECTBA AAHHOTO MHCTPYMEHTA, €ro UCMOb30BaHWE B AENOBOW Npak-
TUKE OCTAETCS OrpaHNYEHHBIM.

OCHOBHasi NpUYMHa TaKoro MOMOXEHWUS BUAUTCA HEe B 3aKOHOAATENbHbIX Npobenax uu HecoBepLLe H-
CTBax HOpMaTMBHOW 6a3bl, @ B KOMMIEKCE COLManbHO-3KOHOMUYECKX hakTopoB. MNpexzae Bcero, cyLlecTyeT
3HauNUTESbHBIN MHPOPMALMOHHBIN BakyyM - MHOTME NpeacTaBuTenn GusHec-coobulectsa npocTo He obrnaga-
0T JOCTATOYHBIMW 3HAHWAMM O BO3MOXHOCTSX U MPEUMYLLEeCTBaX He3aBUCUMbIX rapaHTuid. OTO co3daeT
cB0€0OpPa3HbIil 3aMKHYTbIA KPYT: OTCYTCTBME MHPOPMALMM NOPOXKAAET HEAOBEPUE K UHCTPYMEHTY, a HefoBe-
pye, B CBOKO 0Yepesb, NPEnsTCTBYET €ro akTUBHOMY BHEAPEHWIO B 4€NOBOI 060pOT.

CyLLECTBEHHYIO POfb MrpaeT M KOHCEPBATUBHOCTb AENOBOM0 MbllneHus. [peanpuHuMaTenu 4acto
NPeanoYMTalT MCMoNb30BaTh TPALULMOHHBIE, XOPOLIO 3HAKOMbIE UM WHCTPYMEHTbI obecneveHns obs3a-
TENbCTB, AaXe €CIN OHN MeHee aPdeKTUBHbI UK Bonee 3aTpaTHbl. Takas uHepuust Aenosoro obopota siB-
NAETCS Cepbe3HbIM NPENSTCTBUEM LN15 BHEAPEHWS HOBbIX (DUHAHCOBBIX MHCTPYMEHTOB.

[ns npeogoneHus atux 6apbepoB HeobXxoaMmM KOMMMEKCHbIM noaxod. B nepyto ovepenp, Tpebyertcs
MacliTabHas MHMOPMaLMOHHO-NPOCBETUTENBCKAs paboTa, HanpaBfieHHas Ha pasbsCHEHWE NPeUMYyLLEeCTB
HEe3aBMCUMbIX rapaHTuin. 310 MOryT ObiTb 0BpasoBaTenbHble CEMUHapbI, Mybnukauun B AenoBbIX U3AaHMSX,
MeToanYeckue Matepuansl Ans npeanpuHuMaTenen.

He MeHee BaxHO opMMUPOBaHME YCTONYMBOI U NpeacKasyeMomn CyaebHON NpaKTUKM NO CNOPHLIM BO-
NpocaM NPUMEHEHUS HE3aBUCUMbIX rapaHTUid. YeTkue NpaBoBbIE NO3NLMM BbICLIMX CYAEBHbIX MHCTaHLUMIA NO-
MOryT CHU3UTb NPaBOBbIE PUCKA W NOBBLICUTL A0BEpUe BuHeca K AaHHOMY WHCTPYMeHTY. OCOBEHHO BaXHO
obecneunTb eaMHO0Bpa3HoOe TOMKOBaHNE HOPM O HE3aBUCUMbIX rapaHTUSX B pasniyHbIx CyAebHbIX OKpyrax.

CnegyeT Takke 00paTWTb BHMMaHuWe Ha pofb NpoeccuoHanbHblX obbeanHeHnn W GusHec-
accouuaumnn B NPOABMXEHUN HE3ABUCUMbIX rapaHTUi. IMEHHO OHU MOTYT cTaTb 3DAEKTUBHBIMU NPOBOAH U-
KaMu WHGOpMaLnW O NpeuMyLLecTBax AaHHOMO MHCTPYMEHTa W crnocobCTBOBaTL (HOPMUPOBAHUIO TYHLLMX
NPaKTUK ero NPUMEHEHNS.

Takum 0Bpa3om, NOBbILLIEHWE MOMYNSPHOCTI UHCTUTYTY HE3ABUCUMbIX rapaHTUi TpebyeT He CTONbKO
3aKOHOZATeNbHbIX U3MEHEHW, CKOSbKO MiiaHOMepHOW paboTbl N0 NPeodoneHnto MHGopMaLMOHHbIX bapbe-
POB 1 MHEPLWW AENOBOr0 MbILUMEHMS. Ycnex aTon paboTbl BO MHOTOM ByaeT 3aBUCETb OT APgEKTUBHOCTM
B3aMMOLENCTBMUS BCEX Y4ACTHMKOB NpoLecca M NocnegoBaTensHOCTM B peani3anmn HaMeYeHHbIX Mep.
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K BOMPOCY 0 KPUTEPUAX
OXPAHOCIMOCOBHOCTW 3D-MOJE/A KAK
ObbEKTA ABTOPCKWX TPAB

CEPTYH EBIEHWM NETPOBUY

KaHOMAaT PUANYECKUX HayK, OOLEHT,
[OLEHT Kadheapb! npasa, nuiocogum 1 coumonornm
®r60Y BO «I'opHO-AnTaickui rocyaapCTBEHHbI YHUBEPCUTET»

AHHoTauma: B ctatbe 3aTparuBaetcs npobnema HenpopaboTaHHOCTH B POCCUICKOI rpaxaaHCKO-NpaBOBOA
Hayke cybCcTaHumarnbHon deduHuumm 3D-Mogenu Kak rmnoTeTMYECKoro 0bbekTa rpaxgaHckux npas. KoHcTa-
TUPYETCS OTCYTCTBME Pe3ynbTaTBHbIX CNOCODBOB 3aLUUTLI aBTOPCKMX NpaB Ha LudpoBble TpeXMEpHbIE 06b-
eKTbl. BMecTe ¢ TeM 0TMeYaeTcs, YTO CROKUBLUMIACS rpaxaaHCKuii 060pOT HETBOPYECKNX (HEOPUTMHAMBHBIX)
3D-mMogenen, He OTBEYAKOLLMX YCTOSBLUMMCS KpUTEPUSIM OXPaHOCMOCOBHOCTH, Takke HyxaaeTcs B creunanb-
HOM MeXaH13me NPaBOBOro PErynmpoBaHus.

KnioueBble cnoBa: 3D-mofenb, TpeXMepHasi KOMMbOTEpHas rpaduka, LmMdpoBOe WUCKyCCTBO, aBTOPCKOE
npaBo, MHTeNnekTyanbHas CO6CTBEHHOCTb, 0OBEKTBI rpaXaaHCKMX Npas.

ON THE QUESTION ABOUT THE CRITERIA FOR THE PROTECTION OF A 3D MODEL AS AN OBJECT
OF COPYRIGHT

Sergun Evgeny Petrovich

Abstract: The article touches upon the problem of the lack of elaboration in the Russian civil law science of
the substantial definition of a 3D model as a hypothetical object of civil rights. It is stated that there are no ef-
fective ways to protect copyrights to digital three-dimensional objects. At the same time, it is noted that the
established civil turnover of non-creative (non-original) 3D models that do not meet the established criteria of
protection capacity also needs a special mechanism of legal regulation.

Key words: 3D model, three-dimensional computer graphics, digital art, copyright, intellectual property, ob-
jects of civil rights.

B HacToslee BpeMsi MMEETCH 3HAuMTESIbHOE KOMMYeCcTBO cdep npuMeHeHus pesynbtatoB 3D-
MOZennpoBaHns. Peub naet He TONMbKO 06 MHAYCTPUM MHTEPAKTUBHBIX Pa3BIeYeHuUin U KUHONPOU3BOACTBE, HO
TaKKE O KMOYEBbIX OTPACNsAX 3KOHOMMKM, TaKMX Kak MPOMbILLNEHHOCTL (0cobeHHO obpabaTbiBatowas), uH-
(hopMaLMOHHbIE TEXHOMOrMKM, CTPOUTENBCTBO, TOProBIs, Hayka 1 06pa3oBaHue, 30paBOOXPaHEHE 1 ap.

3D-mopenb ABNAETC He TOMbKO «OAHUM U3 (hOpMani3oBaHHbIX CNocoboB NpeacTaBneHns AaHHbIX 06
n3genun Ans pelleHns pasnnyHbIX 3a4ay Ha CTaausXx XUSHEHHOrO Uukna ugenus (paspaboTku, nponssoa-
CTBa, aKCnnyaTtaumm u 1.4.)» (cornacHo n. 4.2 TOCT P 2.521-2021 [1]), HO Takxe (haKTU4ECKUM OOBHEKTOM
rpaxgaHCcKux NpaBoOTHOLLEHMI. Tak, 3D-Moaen BOLNM B rpaaaHCKuiA (3KOHOMUYECKUiA) 0BopoT Ha Npume-
pe (PYHKUMOHMPOBAHNS MHOTOUMUCTEHHBIX 3D-MapkeTnneincos (unn «3D-CTOKOBY, T.e. MHTEPHET-Mara3nHoB No
«npogaxe» 3D-KOHTeHTa).

B poccuiickon UBMMCTYECKON HayKe OTCYTCTBYET AedmHuumsa 3D-mopenm kak 0bbekTa rpaxaaHCKiX npas
(B LLMPOKOM CMbICE) MMM KaK OXPaHAEMOr0 pe3ynbTaTa MHTENNEKTyabHON AeATENBHOCTM (B Y3KOM CMbICTE).
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CraHpapt BOUC (KCB) ST.91 «Pekomenaaumm no undposbiM TpexmepHbiM (3D) mogenam u 3D n3ob-
paxeHusmy» [2] onpeaensieT 3D-Moaesb Kak «3NeKTPOHHbIN (halin, co3haHHbIi C UCMONb30BaHUEM Crieuuany-
31poBaHHOro nporpammHoro obecneyenns (M0), AN maTeMaTUYECKOrO NPEACTaBNEHMS NOBEPXHOCTM 06bEK-
Ta B Tpex uamepeHusx» (nogn. «ax n. 3). OgHako 3D-mofdenb paccMaTpuBaeTcs kak TPEXMepHOe BU3yanbHoe
npeacTaBneHne NoTeHUManbHoro 06bekTa NPOMBbILLNEHHON COBCTBEHHOCTU (B KOHTEKCTE Mofdayum 3asiBku Ha
€ro PerncTpaLmio), Ho He Kak CaMoCTOSATENbHbIN 0BBEKT aBTOPCKOro npasa (TO eCTb NPOU3BEAEHME rpaduKu
no cmbicny 4. 1 ¢T. 1259 K PO [3)).

Kak cnpaBegmso otmetun A. B. T'ypko, «...B OTEYECTBEHHOW NPaBOBOW JOKTPUHE BONPOCaM MpaBoBOM
OXpaHbl TPEXMEPHbIX LMGPOBLIX 0OGBEKTOB NPAKTUYECKN HE YAENAEeTCS BHUMAHMS. <...> TpygoB, B KOTOPbIX
NPOBOAMNCS Obl KOMMMEKCHbIN aHaNW3 NPaBOBOrO PerynmpoBaHns TPEXMEPHbIX LM(POBLIX 0OBEKTOB U Nep-
CMEKTUB €ero YCTaHOBMEHWS, Ha JaHHbIA MOMEHT He cyulectByeT» [4, C. 5]. [0 ero MHeHMI0, «TpeXMepHbIN
LUnchpoBOit 0BbeEKT — 3TO NOON 06BEKT, CyLLECTBYIOLLMIA B 3NIEKTPOHHO-LIMPOBON CUCTEME TPEXMEPHBIX KO-
OpaMHaT, KOTOPbIN MOXET ObiTb MCMONb30BAH MPW MOMOLLM CrieumanbHbIX MPorpaMMHbLIX W annapaTHbIX
cpeacTs. Mpy 3TOM Nog OXpaHSeMbIM TPEXMEPHBIM LIMPPOBLIM 0BBEKTOM NOHUMAETCs TPEXMEPHbIN LMdpo-
BOW 0OBEKT, B KOTOPOM BOMIOLLEH OXpaHsSieMbl pesyrbTaT UHTENNEKTYanbHON AeATeNbHOCTA UM CPeacTBO
nHavBnayanusauuny [4, c. 10].

lMonaraem, B NNOCKOCTW aBTOPCKOro npasa 3D-mogenupoBaHue ChpaBednuBO paccMaTpuBaTh Kak
OOVH W3 BUOOB M3006pasnTenbHOr0 UCKYCCTBa, Npeanonaratolmii cosgaHne TpeXMepHon modenu obbekTa
BMPTYyarbHOW PeanbHOCTY, BU3yarbHO MMUTUPYIOLLETO CBOMCTBA (DM3MYECKOrO Tena (OnuMOHanbHO — guan-
Jeckux npoueccoB nocpenctsom 3D-aHumaumn). Tak, CKynbnTypa MOXET ObiTb W3rOTOBIIEHA HE TOMbKO W3
MaTepum (IMuHbI, AePEeBa, KaMHsi 1 Ap.), HO Takke U3 «uudpoBoro cybetpatay, GyHKUMIO KOTOPOro B TPEX-
MEPHOI KOMMbOTEPHOMN rpadpuke TPagULMOHHO BbINMOMHSAET MONMroHanbHas cetka (polygon mesh). Ons 3D-
CKYNbNTWHra UCMONb3yeTcs creyuanu3npoBaHHoe nporpaMmmHoe obecneyenune (ZBrush, Autodesk Mudbox u
ap.). MNpn 3TOM € NO3WLMK PacKpbITUS TBOPYECKOrO 3aMbiCria (XYLOXECTBEHHOW Maeu) KOMNboTep npeso-
CTaBnseT co3aatento akTuyeckn BesrpaHnyHble BOMOXHOCTU A1 NPOSIBIIEHWS MHTENNEKTyanbHbIX Cro-
cobHocTen. bonee Toro, UMhpoBYO CKyNbNTYPY MOXHO MaTepuanu3oBaTb nocpeactsom 3D-neyatun u (1nu)
poBOTU3NPOBAHHON MeXaHW4Yeckon 0bpaboTKkM 3aroToBKW (GOMBaHKK), YTO ABNSETCS CNOCOBOM MCMONb3oBa-
HWS Npon3BegeHns no cMbicny Y. 2 ¢T. 1270 TK PO.

BaxHo pasnuyath pesynbtat 3D-mogenupoBanmus (3D-mogaenb) u rpadmyeckoe 2D-u3obpaxeHue 3D-
MoZenu, nony4yaemoe B npouecce peHaepuHra (3D-Busyanusaumn). Tak, ans nepegayn 3D-mogenu gpyromy
nuLy npuaeTcs MCnonb3oBaTb CTaHAAPTU3MPOBaHHbIE (YHUBEpCanbHble) hopmaThbl (hainos, coaepxaLyx
AaHHble 0 TpexmepHbix obbekTax (U3D, OBJ, STL v gp.) nubo npeasapuTentHO CornacoBaHHble HeyHU K-
LUMpoBaHHble popmatbl annoB CUeH onpefeneHHbIX nporpamm ans 3D-mogenuposanns 1 3D-aHuMauum
(Hanpumep, .max B Autodesk 3ds Max). HanpoTus, rpadpmyeckas uHcopmaLums, He cogepxallast onMcaHns
reoMeTpumn, UMeET apyre cnocobbl 3anucu (XpaHeHusl), W, kak npaeuno, obpabaTbiBaeTcs (pedakTupyeTcs) B
cneumanbHo NpeaHasHaYeHHoM Anst 3Toro nporpammHomM obecneyeHun (Adobe Photoshop, GIMP 1 gp.).

Bonpoc o Tom, HagnexuT nu paccmatpueatb 3D-Bu3yanusaumio kak BocnponssegeHne 3D-mopenu (n.
14. 2 c1. 1270 TK P®) nnbo kak cozgaHue npomssogHoro npousseaenuns (n. 9 u. 2 ct. 1270 MK P®), npea-
CTaBNseTCH AMCKYCCHOHHBbIM. OfHako BHavane Heobxoaumo ybeautscs B TOM, YTO npegnonaraemas 3D-
MoZenb SBnseTcs 06bEKTOM aBTOPCKMX NpaB, TO €CTb COOTBETCTBYET YMO3PUTENbHLIM KPUTEPUSM OXPaHO-
CnocobHOCTK, B YeM 1 3aKIoYaeTes rnasHas npobrnema.

B u. 1 ct. 1228 K P® oTMevaeTcs, UTO «aBTOPOM pesynbTata WHTENNEKTYanbHON AesTeNlbHOCTW Npu-
3HAeTCH rpaxaaHuH, TBOPYECKM TPYAOM KOTOPOro CO3MaH Takoy pes3ynbTar. <...> He npusHaloTcs aBTopamu
pesynbTaTa MHTENMEKTyanbHON AEeATENbHOCTU rpaxaaHe, He BHECLUME NIMYHOTO TBOPYECKOrO BKNMaga B CO-
3QaHKe TaKoro pesyrnbTara...». B CBA3M C 3TUM B POCCUICKON rpaxgaHCKO-NPaBoBOM Hayke MonynspHO MHe-
HWe, COrnacHo KOTOPOMY «TBOPYECKWN XapakTep SBMSETCS W3MEPUMbIM NoKasaTeneM W YTO ero YPOBEHb
LOMKEH MrpaTh PeLlatoLLyio porb B paspeLleHun Bonpoca 06 0xpaHOCMocobHOCTH uccrnesyemoro obbektan
[5, c. 65]. OgHako, onepupys NOHATUEM «TBOPYECTBOY, 3aKOHOAATENb CMELLAET CMbICTOBOM aKLEHT C tOpuau-
yeckon cepbl B 06nacTb MCKYCCTBOBEAEHMUS, MCUXOMOMM W 3BPUCTUKKM, CMEACTBMEM Yero SBRSETCs TOT
(haKT, YTO «B JOKTPUHE U NPaKTUKE OTCYTCTBYET eAUHCTBO MHEHWUN OTHOCUTENBHO COLEPXaHUS U CYLLHOCTY
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TBOPYECTBa B KOHTEKCTE aBTOPCKOro npasax [6, ¢. 170].

Cutyaums yCroxHseTcs Tem, YTO 3aKoHoZaTeNb B CBOMX KOHLENTyanbHbIX NOAX04ax BO MHOTOM Opu-
EHTUPYeTCA Ha HayuHble npeacTaeneHuns 1950-x rogos, B YacTHoCTM Ha Tpyabl B. V. Cepebposckoro, yTBep-
OaBLLEro, YTO «npon3BefeHne <...> 1300pa3nTenbHOTO UCKYCCTBA “KMBET” UMEHHO B CBOEM BHELLHEM BO-
NNOLLEHUN, B BUAE BELLW, HA KOTOPYHO CO3AaTenNb €e UMEET NpaBO JIMYHOM COBCTBEHHOCTM U MOXET €k pac-
nopsixaTbCs, Kak COBCTBEHHUK (MpogaTh, nogaputb)» [7, €. 55]. 310 BbickasbiBaHue Oblio BECCNOpHbIM B ne-
prog, NPeALeCTBYIOLNA HayYHO-TEXHONOMYECKOM PeBOMOLMM KoHLa XX — Havana XXI Beka, npueeaLLen K
CTaHOBMEHMIO UH(HOPMALMOHHOIO 06LLECTBA U, KaK CIEACTBUE, K NOSBMEHNO HEMATepUanbHbIX Pe3ynbTaToB
LUndpoBoit n30bpasuTensHon aestensHocTh (obbektoB digital art). HecMoTps Ha 310, B COOTBETCTBUM C Y. 3
cT. 1259 TK P® obbekTuBHas hopma nponsBefeHnst OTHOCUTCS K Be30roBOPOYHBLIM YCIOBUSM €ro OXpaHo-
CMoCoBHOCTM.

CerogHs OTCYTCTBYIOT Kakue-nmbo AenCTBEeHHble Crnocobbl 3alynTbl MCKMOUMTENbHBIX npaB Ha 3D-
MOZENM NO NPUYMHE HEONpPeaeNeHHOCTU NpeaMeTa U cneyuanbHbIX CPefcTB AoKasblBaHUs. HENOHATHO, Ka-
Kne UMEHHO 40BOAbI AOKHbI ObITh YoeauTensHbiMU Ansa cyda. Mpuyem npobnema cocTouT B NEpBY OYe-
pedb He B ONpeAeneHnn aBTopcTBa, a B YCTaHOBIEHU npuHagnexHoctn 3D-mogenu ee paspabotymky. Mo-
Cne pasmeLleHus COOTBETCTBYHOLLEro (haliria B MHTEpHETE BEPOSTHOCTb NOATBEPKAEHUS (PakTa CO3AaHMs
3D-Mogenu KOHKPETHBIM IMLOM HUYTOXHO Mara, MoTOMY YTO reOMETPUYECKUE XapaKTEPUCTUKN (0COBeHHO-
ctn Tononorun) 3D-o06bekTa (B 4aCTHOCTW, KONMWMYECTBO BepLUMH, pebep, opmbl MOSMIOHOB U T.4.) MOryT
ObITb aneMeHTapHbIM 06pa3om nepepaboTaHbl 6e3 u3MeHeHus ero opmel. bonee TOro, HESCHO, B pamkax
Kakon CyaebHOM 1nu He3aBUCMMOM 3KCNEPTM3bl BO3MOXHO NPOBEAEHME Takoro poga uccneaoBaHui (noTomy
4TO NPEAMETOM aBTOPOBEAYECKOM W UCKYCCTBOBEAYECKOM AKCMEPTU3 HE SABMAETCS NONUrOHanbHas CeTKa).

OTctoaa MOXHO NPUITK K HeBeCCrnopHOMY BbIBOAY O TOM, YTO AOMYCTUMO OTKa3aTbCs OT PaCCMOTPEHNUS
3D-mopenu kak obbekTa aBTOPCKMX NpaB, OCTABMB B KAYECTBE TAKOBOIO TOMbKO pesyrbTaT peHaepuHra (npo-
Lecca npeobpasoBanus 3D-mogenu B 2D-n3obpaxenne). OgHako pasHuLa Mexay LMPpoBOA TPEXMEPHON
MOZENbIO M ee ABYXMEPHBIM N3006paeHeM NPUMEPHO Takas Xe, kak Mexay MaTepuanbHbiM 06BEKTOM U ero
thoTorpacpueir. CnegyeT yunTbIBaTb, YTO BbINIOXEHHbIE B MHTEPHET U300paxeHus 3D-nepcoHaxa He ABNST-
ca obHapopoBaHuem cooTBeTcTBytOwWen 3D-mogenn. TexHuyeckas BO3MOXHOCTb CO3AaHMs HOBbIX 2D-
n3obpaxeHnin unm 3D-aHMMaLMOHHOMO ponika ¢ Takum 3D-nepcoHaxem octaetcs 3a akTuyeckum obnaaa-
Tenem 3D-mopenu.

Bonee Toro, ecnn 3D-mofenb He NO3ULUMOHMPYET B UCKYCCTBOBEAYECKOM MOHUMAHWM Kak NpousBese-
HWe 130Bpa3snTenbHOTO UCKYCCTBA, TO 9TO elle He JAaeT OCHOBaHMS yTBEpXaaTb, YTO OHa He CnocobHa siB-
naTbca 06bekTom rpaxaaHckux npas (cT. 128 MK PO [8]), ocobeHHo ecnm 3D-mogenb co3aasanach B pamkax
KOMMepyeckoro npoekTa. [peacraBnseTcs, 4to B TakoM cnydyae kputepuem oTHeceHus 3D-mogenu K npeg-
MeTY rpaxaaHCKO-NPaBOBOro PErynnpoBaHns MOXET BbICTyNaTb ee NMKBUOHOCTL («NpOLaBaeMoCTby) B pam-
Kax creLmarbHOro NpaBoBOro pexumMa.

B 3aknoyeHne OTMETUM, YTO rpaxaaHCKo-NpaBoBas npupoga uudgposon TpexmepHon (3D) mogenm
OCTaEeTCs HEBbISICHEHHOW W HYXXOAETCS B AaNbHENLWMX HAYYHbIX UCCNEAOBAHNAX.

lMonaraem, B KOHTEKCTE NPaBOBOrO PErynupoBaHNs CriesyeT pasrpaHnyMBaTh TBOPYECKUE (OpUTMHAN b-
Hble) 3D-mogenu, paccmatpuBaemble Yepes NpU3My MHCTUTYTa UHTENNEKTYarbHON COBCTBEHHOCTH, U HeKpe-
aTuBHble, HO NUKBMOHbIE («MpofaBaembie») 3D-MoAenu, KOTOpble BO3MOXHO aHanuaupoBaTb C NO3ULMIA
BELLHbIX, 0653aTeNbCTBEHHbIX MMM WHBIX NPaB (4TO eLLe NPELCTOMT BbISCHUTD).

BmecTe ¢ Tem ycrosus NUKBUOHOCTK («npogaBaeMocTu») 3D-mMofenen BbICTYNaloT 3KOHOMUYECKUMM
XapaKTepucTUKamu, OnpeaensemMbiMi pbIHKOM LMGPOBbIX TOBApPOB M yCnyr. PbIHOYHAs SKOHOMUKA UMEET
COBCTBEHHbIE PErynaTUBHbIE MeXaHW3Mbl. HanpoTus, kputepum oxpaHocnocobHocT 3D-moaenm kak runote-
T4eckoro obbekTa aBTopckux npa. (cT. 1259 MK P®) aBnal0TCS NOAMMHHO HOPUANYECKAMI U HYXOAKTCS B
3aKOHOZATENbHOM 3aKpenmneHnn B CUIy KOHCTUTYLMOHHO-NPABOBOrO MpUHLMMNA OXpaHbl UHTENNEKTYarbHOM
cobcTBEHHOCTM (4. 1 CT. 44 KoHcTuTyumm PO [9]). Takum obpa3om, Hay4HOe BHUMaHWE LOMKHO ObITb CGOKY-
CMPOBaHO Npexze BCEro Ha akTyanusawuy nonoxeHun 4. 4 'K PO ¢ yyeTom CROXMBLUMXCS peanui uudpoBso-
ro rpaxgaHckoro obopoTa B yCrnoBMsix MHPOPMALMOHHOro obLLecTsa.
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®rAOY BO PYIH um. Matpuca Jlymym6b

HayuHb1ii pykogodumens: [yxapm AnekcaHdp Ackonbdosuy
K.l0.H., doueHm kaghedpbI epaxdaHcKko20 npasa u npouecca u M4[1
@IrAOY BO PY[JH um. [Mampuca Jlymymbb|

AnHoTauums: Lienb cTaTbi 3akmnoyaeTcs B paccMOTPeHU npobnemaTikv 1 akTyarnbHOCTM BpayHoro Bo3pacTta
B pamKax POCCWICKOTO 3aKkoHoZaTenbCcTBa. 3akoHodaTenbcTBO CybbekToB Poccuickoit ®epepauun moryt
yCTaHaBNMBaTh MOPSLOK 1 YCIIOBWS, MPW HANMWYMUK KOTOPbIX BCTYNNEHME B Bpak B BUAE UCKIOYEHUS C Y4ETOM
0cobbIx 0BCTOATENLCTB MOXET ObITb pa3peLleHo 40 JOCTKeHUs Bospacta 16 nert. Mpu aToM noHsaTHE U ne-
peyeHb 0cobbix 06CTOATENLCTB, NO3BONSAOLMX NULAM 4O JOCTUMXEHWS Bo3pacta 16 neT 3akmoyatb Gpak,
thenepanbHbIM 3aKOHO4ATENLCTBOM He MpeaycMoTpeH. B gaHHoM ctatbe paccmoTpeH npumep KabapaumHo-
Bankapckon Pecnybnukn, a Takke nogxoq Cybbekta K MHTEpnpeTaumm U NpUMEHEHUN CHIKEHNS BpayHoro
BO3pacTa.

KnioueBble cnoBa: 3aKkOHOAATENLCTBO, CMOP, CEMbS, HECOBEPLUEHHOMNETHWA, Gpak, BO3pacT, npaso, nuuo,
OTHOLLIEHNS, 3afaya, 3noynotpebnexus, 3awuTa, nHTepeckl, KOHCTUTYLMS, CTaTbs, NONPaBKM.

LEGAL ASPECTS OF MARRIAGE AGE IN THE RUSSIAN FEDERATION
Pogosova Angelina Romanovna
Scientific adviser: Pukhart Alexander Askoldovich

Abstract: The purpose of the article is to consider the problems and relevance of marriage age within the
framework of Russian legislation. The legislation of the constituent entities of the Russian Federation may es-
tablish the procedure and conditions under which marriage, as an exception, taking into account special cir-
cumstances, may be permitted before reaching the age of 16. At the same time, the concept and list of special
circumstances allowing persons to marry before reaching the age of 16 are not provided for by federal legisla-
tion. This article considers the example of the Kabardino-Balkarian Republic, as well as the approach of the
subject to the interpretation and application of reducing the marriage age. Key words: legislation, dispute, fami-
ly, minor, marriage, age, right, person, relationship, task, abuse, protection, interests, Constitution, article,
amendments.

Key words: legislation, dispute, family, minor, marriage, age, right, person, relationship, task, abuse, protec-
tion, interests, Constitution, article, amendments.

AKTyanbHOCTb [aHHOW TeMbl 3aKri4vaeTcs B TOM, YTO 3aKoHogaTenbcTBO Poccuickoin denepaumm
npeaycMaTpuBaeT BO3MOXHOCTb CHIDKeHUs BpayHoro Bodpacta 4o 16 net, a B 0C0BbIX CUTyaLMsIX, UCXOLS U3
peLeHus BnacTen cyobekta, ao 14 net. MogobHas cuTyaums MOXeT Bbi3BaTb CMOP OTHOCUTENBHO peaniaa-
LM NpaBa Ha co3gaHue CeMbi 1 HEOOXOANMOCTbIO 3aLLUMTbI MHTEPECOB HECOBEPLLEHHOMNETHENO.

OcHoBHas npobriema Takke 3aKn4aeTcs B TOM, YTO 3aKOH He JaeT KOHKPETHOTO W 3aKPbITOr0 NepeyHs
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OCHOBaHWI, KOTOPbIE MO3BOMAOT NNLY, HE AOCTUTLLEMY BO3pacTa COBEPLLEHHOMNETUS, BCTYNUTL B Bpak.

3akoHO4aTenbCTBO HEKOTOPbIX PEMMOHOB NpeaycMaTpUBaeT CHKeHue 6payHoro Bospacta 4o 14 net
Mo TOM MpUYMHE, YTO BpaK MOXET YNyuLlNTb MaTepuanbHoe NONOXEeHWe HECOBEPLUEHHONETHErO Nuua, BCTY-
naroLero B 6pak, 4To MOXeT NPUBECTY K YLLLEMIEHWIO NPaB HECOBEPLLEHHOMETHETO NuLa.

KntoyeBon 3apayeit NpaBoBOro perynupoBaHus BO3MOXHOCTU CHBKEHUS BpayHoro BospacTa B Poccuit-
ckoin Peaepaunn ABNSETCS HaxoxaeHne 6anaHca Mexay 3aluToi Npas HECOBEPLLIEHHONETHWX, BCTYNAKOLLMX
B GpayHble OTHOLLEHUS, W, C APYron CTOPOHbI, NPEAOTBPALLEHMEM BO3MOXHbIX 3110yNoTpebneHuit, CBA3aHHbIX
C NPUHYANUTENbHBIMW 1 paHHUMK Bpakamn.

Cratbs 72 KoHcTutyumm Poccuitckon ®efepauuun perynupyet BOMpOChI, KOTOpble HaxoasTcs B COB-
MeCTHOM BefeHuUn PO 1 e€ cybbekToB.

[Mocne BHeceHns nonpasok B KoHcTuTyumio B 2020 rogy, KoTopble Bblv NpuHSATLI B paMkax BceobLero
ronocoBaHus, B Hee Oblnn fo6aBneHbl NONOXeHMs, KOTOpbIE KacaloTcst ceMbi 1 Bpaka. [ocyaapcTeo, dhakT u-
4ecky, NPU3HAET CEMbIO BaXKHON SUENKoi 06LLeCTBa, AeKNapupys 3alynUTy MaTepUHCTBA W OTLOBCTBA, 3aLUMUTy
AeTcTBa. Bonpockl, kacarwmecs cemMbn PETYNIMPYIOTCA Kak Ha (hefepanbHOM, Tak U Ha YpoBHE CyObeKTOB,
4TO NMO3BOSUT Y4eCTb TPAAUUMOHHBIA aCNEKT M YPOBEHb Pa3BUTMS CybbekTa B LENOM.

daKkTM4ecku, NPUHATUE AaHHON NOMPaBKM O3HAYaeT, YTO rocyaapcTBO BepeT Kypc Ha TpaauuMOHHOE
MOHMMaHWe CeMbM, YTO BblpaxaeTcs B 3akpenneHun B KOHCTUTYumMm Gpaka MMEHHO Kak COK3a MYXYMHbI 1
KEHLLMHbI.

B cratbe 13 CemenHoro Kogekca Poccuiickon ®efepaium perynmpytoTcst BONPOCh!, KOTOPbIE KacarTes
BpayHoro Bo3pacTa 1 ero CHikeHms. Mo obemy npasuny BpayHbiin Bo3pacT B Poccun cocTaBnsieT 18 ner,
4TO SBNSIETCS BO3PACTOM HacTynneHws geecnocobHocTn. CtaTbst gonyckaeT CHukeHne GpayHoro Bospacra
[0 16 NeT nNpu HanUuMu yBaXuTemNbHbIX NPUYMH. [JaHHas CTaTbsl He COLAEPXMT 3aKpbITOTO MEepeqHs yBaXu-
TEMNbHbIX MPUYMH, OCTaBNAS LaHHbIA BONPOC ANS pa3peLleHns opraHam MECTHOro camoynpasneHus. Jluua,
Xenarowme BCTynnTb B Bpak, 4OKHbI NoAaTh 3asiBNEHWE B OpraHbl MECTHOTO CamMOyNpaBIieHus.

3aKoHb! cybbekToB PO MoryT ycTaHaBnmBaTh 0cobble 0BCTOATENLCTBA ANS CHKEHME BpayHOro BO3-
pacta Huxe 16 net. Llenblo AaHHOrO NONOXeHWs SBNSETCS Y4ET 0COOEHHOCTEN onpeaeneHHoro cybbekTa
Poccuinckoit deaepaumn, a Takke obecneyeHme npaB HECOBEPLUEHHOMETHUX.

PaccMoTpum KOHKpEeTHble 0cobble 0BCTOATENLCTBA B pa3nnyHbIx CybbekTax PO.

3akoH KabapanHo-bankapckon Pecnybnuku ot 17 nons 1998 roga Ne 9-P3 ycTaHaBnmBaeT KOHKPETHBIN
nepeyeHb 0cobbIX 06CTOATENLCTB AN BCTYNNEHUS B Bpak niiL, He JOCTUrLKX BO3pacTa WEeCTHaaLaTyh neT.

1) bpak pa3pellaeTcs HeCOBEPLUEHHONETHEN MaTepK, KOTopasi cTana poauTenem, u pebeHok Haxo-
ANTCS NpK HEeW. 3TO MCKMIOYAET CuUTyaumu, korga pebeHok, HanpuMep, nepedaH B ApYrytd CEMb0 Unu nog
OneKy TPETbUX NL.

BepeMeHHOCTb CpokoM 22 Hegenu U Bbllwe. HyXHO yuuTbiBaTb, HanpuMep, TOoT akT, uto bepemeH-
HOCTb He BCerga 03HayaeT roToBHOCTL K Bpaky. Puanyeckas, aMOLMOHanbHas 1 coupanbHas 3penocTb Heco-
BEPLLEHHOMNETHEro He rapaHTUpyeTcst GEPEMEHHOCTLHO.

2) HenocpencTtBeHHas yrpo3a »KU3HW OLHOW M3 CTOPOH. [laHHbIA NYHKT noapadyMeBaeT 3aKmniudeHue
Bpaka, Koraa Xu3Hb OOHOMO M3 ByayLUMX CynpyroB HAXOAMTCS NOA peanbHOM U HEMUHYEMON Yrpo3on. 3akmtoye-
Hue Bpaka B YCNOBMSX YrpO3bl KM3HK NO3BONSET CTOPOHAM YPErynnMpoBaTh CBOW UMYLLECTBEHHbIE OTHOLLIEHMS 1
NPeaoCTaBUTL BTOPOW CTOPOHE MPaBOBYIO 3aLLMTY B CRy4ae noTepu cynpyra, HO Npu 3TOM MOHATME "Henocpes-
CTBEHHAs yrpo3a XU3HK" HeAOCTaTO4HO YETKO ONpPeaeNeHo, M BOMOXHbI 310ynoTpebneHns 3TuM OCHOBaHUEM.

3) BcrynneHue B 6pak NO3BONMT HECOBEPLUEHHONETHEN YNYYLWNTL YCHOBUS XW3HW anst cebs n 6y-
pylero pebeHka. B gaHHOM cuTyauun paccmaTpuBaeTcsl TO, YTO C NOMOLLbIO Bpaka HECOBEPLUEHHONETHSA
Cynpyra MOXeT NoMny4nTb MaTepuanbHyt0 NOAAEPXKKY, YNyYLWMTb CBOU XUNULLHbIE YCnoBus ans cebs n byay-
Lero pebeHka, HO B TO Xe BPeMS, CYLLECTBYET PUCK MPUHYKAEHMS K nogobHomy Gpaky, Tak kak, Hanpumep
HebnarononyyHas cemMbsi MOTYT 3aCTaBUTb AEBYLLKY BCTYNUTb B Gpak nog Npeanorom yyuLleHNs XN3HN.

[anee paccmoTpum 3akoH Hosropogckon obnacti Ne 465-03 ot 2 despans 2009 roga, KoTopbIi
yCTaHaBMMBaeT NepeyeHb OCHOBaHWA ANs BCTYNNeHns B Opak nuuamu, He gocturiummmn 16 ner.

1) Hannune GepemenHocTn. B otnnune ot 3akoHa KabapauHo-bankapckoi Pecnybnuku, B gaHHOM
3aKOHe He pernameHTUpyeTcs cpok GepeMeHHOCTY Ans OTHECEHUS AaHHOM CUTyaLum K 0CoBoM.
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2) PoxpgeHve pebeHka y nuu, KOTOPbIE XenatT BCTYNUTL B Bpak.

3) HenocpeacTBeHHas yrposa Xu3Hu O4HON U3 CTOPOH.

4)  Tpu3biB Ha BoeHHYO cnyx0y. Kak 0CHOBaHWe Npu3biB B apMuio MOXKET NPUBECTU K 3noynoTpebne-
HWAIM, 0COBEHHO B CUTYaLMSIX, KOr4a 3T He CBA3aHO C peanbHbIMW MHTEPECaMI HECOBEPLLEHHONETHEN.

5) [pyrve obctoaTenscTga. [laHHas opMynMpoBKa MOXET OCTaBNsATb NPOCTPAHCTBO AN1S 3110yno-
TpebneHnin NpaBoM, Tak Kak OpraHbl MOryT MOCYMTaTb OCHOBAHMEM CEMENHbIE WK KYNMbTYPHbIE TPaguLmuu,
[aXe eCcnn OHU YLLeMNSOT NpaBa HECOBEPLUEHHONETHETO.

Cpasy MOXHO OTMETUTb, 4TO 3akoH Hosropogckon obrnacti, no cpaBHeHMO ¢ 3akoHoM KabapawHo-
bankapckon Pecnybnuku xapakrepusyetcs rmbkocTbio B 0CHOBaHMsX. Oba 3akoHa NpU3HaKT pOXAeHWe pe-
BeHka OCHOBaHWEM A151 3aKnoveHns Bpaka, Ho 3akoH KabapauHo-bankapckon Pecnybnukn Tpebyet dakTu-
4eCcKoro HaxoxaeHust pebeHka npu MaTepu, YTO UCKMKYaEeT CUTyaumm, korda pebeHok nepedaH B apyrue py-
k. OBa 3akoHa npedycMaTpuBatoT Yrpo3y XWU3HW Kak OCHOBaHWE ANS 3akntoyeHus Bpaka, HO HW OAWH W3 HUX
He JaeT YeTKoro onpeaeneHuns "yrposbl Xu3H1" UK NPOLIEAYPbI ee NOATBEPKAEHNS.

MOXHO BbIgENNUTb, YTO 3aKOHbI CyObeKTOB PD, perynmpyrowme CHmkeHne BpayHoro Bo3pacta npussa-
Hbl Y4NTbIBATb PErMoHaribHble 0COBEHHOCTM, HO YacTO CO34aKT yrpo3y 3noynoTpebneHun n He obecneunsa-
tOT NOMHOLIEHHON 3aLUMTbI NMPaB HECOBEPLUEHHONETHMX, B CBA3M C MMOKMMM (hOpMynMpOBKaMM.

HecmoTpsi Ha nonbiTkn cy6bekToB PP yyecTb MeCTHble 0COBEHHOCTY 1 TpaaMLmK, CyLLECTBYIOLME 3a-
KOHbI MOPOXAAOT MHOXECTBO PUCKOB, CBS3AHHBIX C paHHUMI Bpakamu, u TpebyrT 3HAUYUTENbHOrO YXKecToue-
HWS. Hanpumep, hopMynnpoBka "HenocpesCcTBEHHAs Yrpo3a Xu3HK" ABNSETCS HeonpeneieHHoN 1 Aonyckaet
LUMPOKWIA NpocTop ANns 3noynoTpebneHuin. dakTuyeckas yrposa 4acto He NMPOBEPSIETCS, U PELLEHNE MOXET
ObITb MPUHSATO Ha OCHOBaHWW (hopmasibHOro 3aserieHus. OCHOBaHWE, KOTOpOe npeAanonaraeT ynyylweHne
YCINOBMI XW3HU, ABNSETCA KpanHe cnopHbiM. OHO YacTo MCnonb3yeTcs Kak onpaBaaHue ANl NPUHYAUTENbHbIX
BpakoB, 0cobeHHO B HebrarononyyHbIx cemMbsix. PopmynupoBka "apyrve obcTosTenscTea”, kak B 3akoHe Hoe-
ropoackon 0bnacTi, MOXeT OCTaBUTb LLUMPOKOE Mofe 4515 CYObEKTUBHOTO TONKOBaHUS 1 3n0ynoTpebneHui.

fBnsietcs bonee LenecoobpasHbIM pPerynmnpoBaTth BOMPOC CHKEHUS BpayHoro BospacTta Ao 14 net Ha
(befepanbHOM YPOBHE, @ He Ha YPOBHE CyBbLEKTOB, TaK kak defepanbHOe perynmpoBaHne UCKIYUT CUTya-
LMI0, NpU KOTOPOM HECOBEPLUEHHOMNETHNE B OAHOM PervoHe nosyyatoT Gorblue npas WK CTankuBaKTCs C
BornbLuei NpaBoBO HEONPEAENEeHHOCTLH. [0CYAapCTBO CMOXET YCTaHOBUTbL €AMHbIN CTaHAAPT 3alyWThl NpaB
HEeCOBEPLUEHHONETHUX, COXPaHSAS Npu 3TOM BanaHC C y4eToM KyNnbTypHbIX OCOBEHHOCTEN Yepes YHUDULMPO-
BaHHble UCKITIOYEHUS.

B tenepancHoe 3akoHO4ATENLCTBO HEOOXOAMMO BHECTU YETKUIA M UCHEPNBIBAIOLLMIA NEpeYeHb OCHO-
BaHUI 4N CHWKeHUs BpayHoro Bospacta. [JaHHble OCHOBaHWS JOMKHbI BbITb KOHKPETHBIMU U 060CHOBAHH bl-
MW C TOYKM 3pEHUS 3aLLUMTbI NPaB HECOBEPLLEHHOMNETHMX.

Kaxpoe 3asiBreHve Ha CHWxeHWe BpayHoro Bospacta JOMKHO COMPOBOXAATLCH 0Bs3aTenbHON Npo-
BEPKOW coupanbHbIX CRyx0 U MeAULMHCKUX OpraHu3aLni, B LEnsX 3alluTbl NpaB HECOBEPLUEHHONETHErO Nu-
Lja, KOTOpOe BCTynaeT B 6payHble OTHOLLEHUS.

CaMm HecoBepLUEHHOMNETHUI JOIMKEH OCO3HAHHO M A06POBONBHO MPUHUMATL PELLEHUE O BCTYNEHUN B
Bpak. [Ins 3TOr0 MOXHO NpeaycMOTpeTb 0Bs3aTeNbHOE MCUXOMOMMYECKOe KOHCYMbTUPOBAHUE U LOKYMEH-
TarnbHOe NoATBEPXKAEHWe JOOPOBONBHOCTY.

KoHeuHo, MHoOrMe 13 ykasaHHbIX OCHOBaHMI (POPManbHO OnpaBAaHbl, HO Ha MPaKTUKe UX UCMONb30Ba-
HWE COMPSKEHO C BbICOKMMW PUCKaMW MPUHYXOEHWS U HapyLIEHWeM MNpaB HECOBEPLUEHHOMETHEro nuua,
HaMepeBatoLLerocs BCTynuTb B GpayHble OTHOLLEHNS.
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AHHoTaums: B cTatbe ncenedyTca UCTOPUYECKUE STanbl (byHKLI'VIOHVIDOBaHVIFI BalllOTHO-MNPaBOBbIX PEXNUMOB
Ha TeppuTopuun Poccum. ABTOp CpaBHUBAET AOCTUrHYTbIE PE3YrbTaTbl KaXaoro U3 nepnogoB B KOHTEKCTE A0-
CTWXKEHNS OCHOBHOM Lienn BantoTHOIO perynupoBaHng — obecneyeHns yCTOVIHMBOFO Kypca HaLl,VIOHaJ'IbHOVI Ba-
JIOTbl 1 NOBbILLIEHNA €€ aBTOPUTETA Ha MEXAYHAPOAHOM BaJTlOTHOM PbIHKE.

KntoyeBbie cnosa: BaJ'HOTHO-I'IpaBOBOVI peXxuM, HaluoHanbHad BantoTa, NHOCTPaHHAA BastoTa, PEXUM Ba-
NOTHON MOHOMOMWK, peXxnm BantOTHbIX OrpaHquHMVI.

THE MONETARY AND LEGAL REGIME IN THE RUSSIAN FEDERATION: THE BACKGROUND OF THE
ISSUE

Ermachenko Kristina Dmitrievna
Scientific adviser: Perepelitsa Maria Alexandrovna

Abstract: The article examines the historical stages of the functioning of monetary and legal regimes in Rus-
sia. The author compares the achieved results of each of the periods in the context of achieving the main goal
of currency regulation — ensuring a stable exchange rate of the national currency and increasing its authority in
the international currency market.

Keywords: currency and legal regime, national currency, foreign currency, currency monopoly regime, cur-
rency restrictions regime.

WcTopus u3yyeHns Bompoca O BantoTHO-NPaBOBOM PEXMME, CYLLECTBOBABLUEM Ha Tepputopum Poc-
cuiickon ®efepalmm CBUAETENLCTBYET O TOM, YTO HALUMM FOCYAapCTBOM Ha MPOTSHKEHUM MHOMX BEKOB bl
HakonneH 6OnbLLON ONbIT B Chepe pasBUTMS BaMOTHbIX NPaBOOTHOLWEHMA. OH BKMovan B cebs aencTeune
PasNMYHbIX MO CBOEW CYTW U LiensaM MPaBOBbIX PEXUMOB, XapaKTEpU3YOLWMXCA nogyac KpanHUMK Yeptamu,
KaK, Hanpumep, PEXUM UCKIIOYUTENBbHON BaOTHOM MOHOMOMNMKM rocyaapcTBa UK pexium BanoTHoi nnbepa-
nn3aumum, HanpaereHHbIA Ha CHATUS BONbLIOTO KOMYECTBa 3anpeToB 1 OrpaHUYeHN (nocneaHuit, 6esycnos-
HO, BbIn npucyLy 6onee NO3AHUM 3Tanam PasBUTUS MUPOBOM BanOTHOM CUCTEMBI B LIENOM, TaK Kak MexayHa-
POAHAas WHTErpaLus SKOHOMUKM 1 TOProBnM Hanbornee akTUBHO nposiuna cebs Bo BTOPOM MomnoBuHe XX —
Hauyane XX| BekoB). BaxHbIM SBNSIETCS TO, YTO HECMOTPS Ha aBCONKTHO MPOTUBOMOMNOXHOE COAEPKAHNE He-
KOTOPbIX NPaBOBbIX PEXMMOB B BarOTHbIX MPABOOTHOLUEHUSX — HEMPEMEHHON LENbI0 KaX4Ooro U3 HUX Mpo-
BO3rnaLlanoch NoAAepaHne NokynarenbHon CnocOBHOCTM, NNATEXHON CUMbl M CTaBUNBHOTO Kypca Hauwo-
HanbHOW BantOTbl MO OTHOLLEHMIO K BamniTaM Apyrux rocyaapcts. Bonpoc o Tom, kak ByaeT npaBunbHbIM A40-
CTUYb 3TOM LieNM - C MOMOLLBIO YCUIEHNS UMNEPATUBHO-aAMWHUCTPATUBHOTO BO3LENCTBIS UM PbIHOYHBIMM
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MeTodamu, TO eCTb, YBENWYMBas 3anpeTUTENbHY UMK pacluMpss paspelunTenbHyl0 COCTaBSIOWY NPy
YCTaHOBIIEHUW BaNOTHOIO PeXuMa, 3aBuCen OT pasfiMyHbIX (hakTopoB: aTana pa3BUTUS rocyaapcTea, YPOBHS
€ro CyBEpeHHOCTU, NPOBO3rnaLlaeMon MAEeoNoru, X03aMCTBEHHOMO YKada, 3KOHOMUYECKOW CUCTEMbI, BO3-
MOXHOCTEMN 1 NEepCrnekTUB TOProBnn Ha MUPOBOM PbIHKE, COCTOSIHUS NPOW3BOAMUTENbHBLIX CUM U Np. AHann3
MCTOPUM BOMPOCA O 3aKPEMSIEHUN Ha TEPPUTOPUM HALLEro rocyAapcTBa Ha TOM WK WHOM 3Tane ero cylue-
CTBOBaHWS OMpesesieHHOro Buaa BantoTHO-MNPaBOBOMO pexuma, No3BONUT CPaBHUTL JOCTUTHYTbIE HA TOT ne-
puog pesynbTathbl B KOHTEKCTE 0B03Ha4eHHOM Lienm (obecneyeHme YCTONYMBOrO Kypca HaumoHarnbHOW Banto-
Tbl MO OTHOLLEHWIO K MIHOCTPaHHbLIM BastoTaMm), bnarogaps YeMy NosBUTCH BO3MOXHOCTb BbISIBUTb MO3UTUBHbIE
(HeraTuBHbIE) NPOrHO3bI €ro NpuMeHeHus B Poccuiickon ®eaepaumm Ha byayuiee.

O NOHATMM «BanoTa» MOXHO rOBOPUTBL TOrAA, KOrAa AeHbrM OQHOr0 rocydapctea, npuobpenu Ha Tep-
puTOpPUK 4PYroro rocygapctea opMy ToBapa B CUMY WX MHOCTPAHHOIO NPOUCXOXAEHUS. Ha Tepputopum nio-
Boro rocygapcTea 3akOHHbIM NNATEXHbIM CPEACTBOM MOXET ObITb TONMbKO HaLMOHamnbHas BanTa (Hauuo-
HanbHbIE JEeHbM), MpU3HaBaeMas 1 AMUTUPYeMast AaHHbIM rOCyAapCTBOM, TOrAA Kak MHOCTPaHHble AeHeX-
Hble 3HaKK, Takke obpallaeMble Ha ero TepPUTOPUM, MPUPABHUBAKTCA YXe K BUOY ToBapa, KOTOPbIN, Kak
nobon gpyroi ToBap, MOXHO KynuTb, NPoAaTh, NOAapUTb, 0OMeHATb U Ap. [oaToMy BankoTbl pasHbIX rocy-
[apCTB MOTYT MEHSATbCA Apyr Ha Apyra (MMelT CBOMCTBO O0OMEHMBATLCS) MO OMpeferieHHbIM npaBunam,
YCTaHOBIIEHNE KOTOPbIX HOCUT B BOSbLUEN MW MEHBLUWIA CTENEHU MMMEPATMBHLIN XapakTep.

HeobxoaumocTb Takoro obmeHa BO3HWKNA y CTpaH 1 HapoOAoB He OAHOBPEMEHHO C MOMEHTOM NosiBIIe-
HWS| [EHEr N OEHEXHbIX CUCTEM (MYCTb W NPUMUTUBHBIX MO CBOEM CyTH), a TOrAa, Korga BbisBUNIack noTpeb-
HOCTb 0OMEHMBaTL pasHble M0 CBOEMY HALMOHANBLHOMY NPOUCXOXAEHWO (M3rOTOBMEHWIO) AEHEXHbIE EAWH U-
Lbl, C LeNibto TOProBnu ToBapaMmu 1 ycrnyramu uiv npuobpeTeHns pasHoro poaa uMyLLecTsa. To ecTb, AeHb-
M, AEHEeXHbIE CUCTEMbI BO3HWKM paHHee, YeM BantoTa U BanioTHble CUCTEMbI. TeM He MeHee, BbIno Bbl He-
BEPHbIM OTAENSATb NEPUObI PA3BUTUS AEHEXHbBIX CUCTEM OT NEPUOJOB PA3BUTUS BarOTHbIX CUCTEM, NOTOMY
4TO Camu JeHbIM W €CTb OAHOBPEMEHHO BastoTa, C TOW NIUWb Pa3HULIEN, YTO OHW NPOsSBNSIOT cebs B hopme
BantoTbl NPU OCYLIECTBIEHUN C HUMU ONepaLuii Ha TEPPUTOPUM APYroro rocygapcTsa (Mnn Ha MexayHapoa-
HbIX BamnOTHbIX PbIHKaxX, eCrin roBOpUTbL O COBPEMEHHOM NONOXEHWUW fen). B cBoto oyepenp, Takoe rocynap-
CTBO 3aKpennseT npasuna ux obMeHa 1 NPUMEHEHNS Ha CBOEN TEPPUTOPUM C Y4ETOM HEOBXOAUMOCTH 3aLLu-
Tbl HALMOHANBbHOW BaMniOThl M NOALAEPXaHUS ee nnaTexecnocobHbIx CBONCTB. MoaToMy byaeT BepHbIM corfna-
cutbes ¢ nosuumen W. W. Kyyeposa, KOTOpbINA BKOYan B NEPBbIV 3Tan pasBUTUS AEHEXHOro obpalleHns u
Hayaso nepuoga pasBuUTUSA BantoTHbIX NPaBOOTHOLWeEHWM [1, c. 14].

[MepBbIN Nepuog BaniTHOTO perynupoBaHns Ha Pycu 6epeT cBoe Hayano B X Beke, Korga, C OfHO
CTOPOHbI, OPraHM30BaHHO CO CTOPOHbI rOCyAapcTBa (B NMLE KMEBCKOrO KHsA3s Bnagumupa MoHomaxa) ocy-
LeCTBNANAch YekaHKka MOHeT 13 30110Ta 1 cepebpa (Tak HasblBaeMble «3MaTHUKWU» U «CpebpeHunkmn»). YyTb
MO3Xe TaKkMe MOHETbI YEKAHWMUCH U APYTUMU KHSA3bSIMU, COOTBETCTBEHHO, ONpeaeNnsBLUIMMM UX pasMep, BeC,
BMA JEHEXHOrO 3Haka no cobCTBEHHOMY YCMOTpeHWto. C Apyron CTOPOHbI, B TOT NEPUOS paspeLuanocs elle u
YaCTHOE YekaHHOE [efo, HO «MHOTOYMCIIEHHbIE 3MoynoTpebneHns COo CTOPOHbI YaCTHbIX KL, 3aKIoYaBLLKe-
CS B BbIMyCcke MOHETbI, bonee nerkoi No BECY W MEHee YUCTON MO COAEPKaHWM0 MeTansa, Yacto CRyXunu
NOBOLOM NS HAPOAHbLIX BOSHEHMMY [2, C. 6]. He aKUueHTUpys BHUMaHWe Ha UCTOPUM pa3BUTUS HEMOCpes-
CTBEHHO MpoLiecca SMUCCUM EHEr (MX U3rOTOBMEHUS, YEKaHKK), OTMETM, YTO YXXE Ha 3TOM MepBoM 3Tane
CYLLECTBOBANM BaroTHbIE NPABOOTHOLLEHWS, MOTOMY YTO €HbIM MOTMM BbICTYNaTb B PO TOBapa, TO eCTb,
BantoTbl. BanoTHO-NPaBOBOM pexuM (MOPSAOK OCYLLECTBMEHUS BaOTHBLIX OnepaLuin) Ans Toro BpeMeHu Obin
yropsioYeH Ha BMOMHe JOMKHOM YpoBHE. B TOT nepuog Pycb Bena akTMBHYHO TOProBYK LEATENbHOCTb C
BusanTueit, rocyaapctamu LieHTpanbHoi EBponbl u CpeaHeit Asum, 4to cnoco6CTBOBANO LUMPOKOMY MPUTO-
Ky MHOCTPaHHbIX AEHEXHbIX MOHET Ha BHYTPEHHUI BaMOTHBIA PbIHOK CTPaHbl, 3TO BbInn «BU3AHTUICKME MU-
NIMAPEHCHI, TePMaHCKKe MeHCbl, Kyduyeckue ampxambl apabekux cyntaHaTtosy [3, ¢. 12]. 31 MoHeTbl obme-
HWBaNWCb Ha 3NaTHUKM N cpebpeHmnkm, ans Toro, YTobbl Obina BO3MOXHOCTb NPMOOPECTH TOBapbI, MPOU3BE-
A€eHHble Ha Pycu, a pycckue ToproBubl W 0OblYHbIE , B CBOK 04epedb, MEHSNMN HALMOHAMbHbIE MOHETHI Ha
WHOCTPaHHble, YToBbl NpUobPeTU MHO3EMHbIe ToBapbl. HO, eAuHbIX Npasun, KoTopble Obl yCTaHaBnuBanu
«KYPCOBYI0 pasHuLy» (€CNN rOBOPUTL COBPEMEHHBIM S3bIKOM) OAHUX BasOT MO OTHOLIEHMIO K ApYruM He Bbl-
10, TaK kak He 6bIno Takoit HeobxogumocTn Boobule. Beab AeHbrn B TOT nepuog Obinn He uaTHble, Kak B
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COBPEMEHHOM MYUpe, a UMEeNM COOCTBEHHYI BHYTPEHHIOK LIEHHOCTb W3-3a Beca AparoLeHHOro Metanna u3
KOTOPOro OHM ObinK M3roTOBNEHbI (30110TO, cepebpo), a Takke TOro (pakTa, CKOMbKO Takoro Metanna n Becy
BXOAMNO B COCTaB AeHEexXHOM MOHeTbI. [1. A. lMaleHueB B CBA3M C 3TUM NPpaBMibHO nucan cnegyroulee: «B
nepuog, korga B 0BpaLleHun Haxoaunucb NPeMMyLLECTBEHHO 30510TbiE U CepebpsiHble MOHETLI, PaKTUHECK
OTCyTCTBOBaNa HeOBXOAMMOCTb B PETYIMPOBAHUN FOCYAAPCTBOM AEHEXHON MACChl, MOCKOMbKY 3TOT NpoLece
npoTeKkan ectecTBeHHbIM nyTem» [4, . 36]. B npogomkeHun 4aHHON MbICIIU YYEHOrO0, CrefyeT ckasaTtb, YTO
NPy TakoW BarioTHON cuCTeMe OBMEH BamntoT Ha TEPPUTOPUM PasnnyHbIX, TOPTYIOLMX APYr C APYrOM rocy-
AapCTB, MpoTeKan Npo3payHo M CNpaBeAnMBO, NOTOMY YTO OCHOBHbIM MPaBUIIOM MPK TakoM 0BMeHe BbICTY-
nan KpuTepuin Beca MOHETbI, AParoLeHHOro MeTarnna 13 KoToporo OHa COCTOsiNa M CNpOoca Ha PbIHKE Ha 3TOT
meTann. ®aktnyeckn peyb wna 06 obmeHe 30M0TON MK cepebpsHOM MOHEThI OOHOTO BMAa WK Au3aiHa
(Hanpumep, ¢ NOPTPETOM PYCCKOTO KHA35) Ha TaKyto e No COCTaBy, HO C APYrUM OU3ailHOM (Hanpumep, C
NOPTPETOM BM3aHTUICKOrO MMnepaTopa). Ho v nepsas, 1 BTOpas COCTOSNM M3 30110Ta Mnm cepebpa, KoTopble
npeacTaensnm cobomn obLenpuaHaHHy0 NUKBUAHYIO LEHHOCTb. K ToMy e Bceraa Obina BO3MOXHOCTb nepe-
YeKaHUTb Takme MOHETbI N0 CBOEMY YCMOTPEHMIO, Tak Kak MaTepuanbHO OHW NOAAaBanmch Uan4eckomy 13-
MEHEHMUIO0, YTO TONbKO A06ABNSNO0 UM LIEHHOCTM!.

B aTOM CMbICnie BanoTHas cuctema TOro nepuofa sBnsnach, No HalleMy MHEHWI0, ropasaa CnpaBef-
nuBee, YeM COBpeMeHHas MupoBas. [lepBbii Neprog BantoTHO-NPaBOBOrO pexmuma Hocun B 6onblueit cTene-
HW paspeLunTenbHbIN XapakTep, YeM 3anpeLLatoLLmin nn orpaHuumBaioLmin. Ho ata ocobeHHoCTb Bbina ocHo-
BaHa He Ha CcBOOOAHOI BONE rocyaapcTBa (KHA3s), a onMpanach Ha eCTECTBEHHO CYLUECTBYHOLLEE NPaBUIO
cnpoca W NPeanoxeHust Ha polHke. XOTsl, ONpeAeneHHble 3anpeTbl NpX UCNOMNb30BaHUN HaLWMOHANbHON Ba-
MNI0Thl MOXHO BbIZENNTL YXe 1 NepBOM nepuoge. Hanpumep, CTOpKs AOHECHA A0 HAC MHTEPECHDBIN (aKT To-
ro, 4T0, PYCCKME KHA3bS, HYXaasCck B cepebpe 1 3omoTe (a yBenuueHne obopoTa 3orota u cepebpa B ae-
HEXHOW CUCTeMe CBOEro rocyaapctea Oblo eCTECTBEHHbIM XenaHueM nboro npaBuTens), CTPEMSCH CO-
XpaHuTb B 06paLleHn Ha CBOEN TEPPUTOPUM HALMOHANbHbBIE N MHOCTPaHHbIE MOHETBI W3 AParoLeHHbIX Me-
Tannos, 0653biBany CBOWX NOJaHHbLIX NEPEXOAUTL B TOProBre Ha obMeH ToBapamu, UCMONb3ys Mexa, KOTo-
PbIX BbINO 04EHb MHOTO.

CnepoBatenibHO, rOBOPS O NEPBOM NEPUOLE Pa3sBUTUS BAMOTHOM CUCTEMbI MOXHO COeNnaThb Creayto-
LMt BbIBOA — OHa Bblna paspelunTenbHas, OCHOBaHHAs Ha 3aKOHE Crpoca W NPeanoxXeHus, npospayHas, oT-
HOCUTENbHO CrpaBeanBas, W rmaBHOe, NOHATHAs, ANs GOMbIMHCTBA HAceNeHNs. 3anpeToB U OrpaHUYeHui
ObIN0 KpaHe Mano U HOCUAW OHU HECUCTEMHBIV XapakTep.

Bropoi nepuog (XVI - XVIII BB.) B Poccum MOXHO OXapakTeprn3oBaTh kak PexM BantoTHOM MOHOMOMNN
rocygapctaa (HO He UCKNIYMTENbHON MoHoMonmK). Mo pesynbtatam pedopmbl 1535 — 1538 rr. Bbina ycra-
HOBMEHa rocydapCTBEHHAs MOHOMOMUSA Ha YeKaHKy MOHET, a e4WHCTBEHHbIM SMUCCUOHHBIM LIEHTPOM CTan
MockoBCkWiA MOHETHBIN ABOp. B 1656 rogy B obpalLeHue Obinm BbinyLeHbl MeOHbIE MOHETbI, UMEKOLLME OO K-
HaKOBbI HOMUHaN ¢ cepebpsHbIMK, a HaceneHue Bbino 0bsizaHo 0OMEHSATL CBOU cepebpsiHble coepexeHus
MOHET Ha MefaHble AeHbrit. KasHa nonyunna GonbLioi nputok cepebpa, bnarogapsi Tomy, Yto cepebpsiHble
CpeacTBa NoAaHHbIX Obln Npu 3TOM PaKTUYECKU KOH(UCKOBaHbI. B BamniOTHbIX MPABOOTHOLLEHUSX 3TO Bbl-
Pasnnoch B 3HAYMTENBHOM OrpaHUYeHUn NpaB rpaxaaH Ha OCYLLECTBREHWE BanOTHbIX onepaLui no obmeHy
HaLMOHarNbHON BamnkoTbl HA WHOCTPAHHYK Ha BHYTPEHHEM pbIHKE W OrpaHUYMno BantoTHble onepauum Ha
BHeLUHeM. Beb HOMWHarbHas CTOMMOCTb MEAHOM MOHETbI Kak cepebpsiHOM He npu3HaBanack npu obmexe
Ha MHOCTpaHHyto cepebpsiHyio MoHeTy. U Tem 6onee HUKTO He xoTen 06MeHMBaTb MeaHble MOHETLI Ha Ce-
pebpsiHHbIE C LieNbi MOKYMNK TOBAPOB Ha TEPPUTOPUM MHOCTPAHHOMO rOCyaapcTBa, a Aaxe ecnu, Takue 06-
MeHbl U OCYLLECTBISMNCL — TO Ha KpaiHe HeBbIrOAHbIX YCroBWAX Ans npogasua. B obwem, rocyaapctso B
aaMUHUCTPATUBHO-NNAHOBOM MOPSAKE OCYLLECTBUIO MOHOMNONU3ALMIO JEHEXHON M BaNKOTHON CUCTEMBI.

Tpetuin nepuog ( XVIII-XIX BB.) BbIn 04eHb HACBILLEHHBIM 1 BKMKOYan B cebs psa pecdopm B cepe ae-
HEeXHOro obpalleHns n BanTHOrO perynmposaHus. OTMeTM Haubonee BaxHbl M3 HUX. Bo-nepBbix, Gbino
NMPUHATO PELLEHNE O BO3BPATE K pacyeTam B cepebpe (cepebpsiHblii MOHOMETaNMN3M), Tak Kak pbIHOK He BOC-
MPUHSAN MeaHble MOHETHI B KA4eCTBE YHMBEPCANbHOMO CpeAcTBa nnatexa. MapannensHo B obpalleHnn uc-
NOMb30Barnm1Chb ¥ 30/10Tbl€ MOHETbI, HO B MEHbLUEM KOMMYECTBE (3TO NOrMYHO, TaK Kak 30/10TO B LeNoM 406kl
BaeTCA Tskenee Yem cepebpo 1 ero BCeraa MeHblue Ha pbiHke). Bo-BTOpbIX, Havancs Bbinyck B obpalleHne
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BymaxHbIx geHer, «B Poccum B nepuog npaeneHns umnepatpuupl Ekatepunbl Il Gbinn OTKpbITHI ABa accur-
HaumoHHbIX GaHka B MNeTepbypre n B MockBe Ans Boinycka accurHauuiy [5, ¢. 58]. XoTb 3Ty pedpopMy CroXHO
NPU3HaTb MOSTHOCTLIO YAABLLENCS (M3-32 HEYMEPEHHOrO nevataHnst GymaxHbIx AeHer B obpalueHue u ecTe-
CTBEHHO WX 0BeCLieHMBaHNS), TeM He MEHee rocyapCTBO Y)Xe He MOrIIO 0TKa3aTbCst OT Takoro BiAa AMMCCUM,
TeM Bonee, 4To ByMaxHble JeHbrM YKe BOLUIM B MOBCEMECTHbI 060POT U Ha TEPPUTOPUM APYTUX roCyaapcTB.
370 CTano MMpOBOIA NpakTUKon. B - TpeTbnx, Poccuiickas umnepus k Hadany XX Beka Hakonuna 605bLLon 30-
I0TOM 3anac kak 3a cyeT Jo0ObluM 30510Ta, BHELUHEN TOPrOBIM, TaK M 3@ CYET BamOTHBIX MHTEPBEHLWN, OCY-
wectensemblx [ocygapcTBeHHbIM 6aHkoM — «B 1884-1887 roabl B Poccum 6bin cchopMMpoBaH AnH 13 caMblx
Bonbwwx, 6onee 1 mMnpg. pybren 30M10TbIX 3anacoB B Mupe» [6, ¢. 511]. 310 No3BoNMMo co3aaTtb CUIbHOE
obecneyeHne 30M10TOM BbinyckaeMblx OyMaxHbIX JeHer Npu YMEPeHHOW ux ammuccud. B wtore, Kak genaet
npaeunbHbIN BbiBog W. . Kyyepos: «B koHue XIX Havane XX BekoB aBTOpUTET BanoTbl Poccuickon umnepum
Ha MeXZOyHapO4HOM PblHKE HACTOMbKO YKPEMWIICS, YTO POCCUICKUA pybnb 6e3 orpaHuMyeHnin npuHUMancs K
onnare n obmeHuBancs Ha apyrue BanioTbl BO MHOTUX rocyaapctaax Esponbl n mupay [1, ¢. 20].

[MoaBoas UTor TpEeTbeMy NEPUOAY CriedyeT ckasaTb, YTO OH BKMKYan B cebs Kak agMUHUCTPATUBHO 3a-
npeTuTenbHble (OrpaHUYNUTENBHBIE) MEpbI, Tak 1 JO3BOUTENbHbIE, TO €CTb, NPUMEHSNIOCH COYETaHWe pas-
TIMYHBIX METOAOB U CMOCOOOB BaMOTHOMO PErynMpoBaHns. ATO FOBOPUT O TOM, YTO 3a TPETWUI NEPUOL Ha Tep-
puTopuM POCCMICKOM MMMEPUM COYETASICA NPABOBOW PEXWUM roCyAapCTBEHHON BAsKOTHOM MOHOMONWK U pe-
XM BatOTHbIX OrpaHUYEHUI C YKIIOHOM B paspeLunTeribHy CTOPoHY. Kak Buaum, banaHcupoBaHHas KoHBep-
reHUMs Takux pexmuMoB no3sonuna Poccumn Ha Hayano XX Beka BbINTW Ha YPOBEHb roCy4apcTBa, C KPemnKow,
C TOYKM 3pPEHUs MOKynaTENbHOM 1 NNaTEXecnocobHOM CuMbl, HaLUMOHaNBLHOM BamnkTON, NONb3YLLeRcs cnpo-
COM Ha BHYTPEHHEM U BHELLHEM BantOTHOM PbIHKE.

UetsepTbin nepuog (1917 — 1990 roabl) XxapakTepu3oBasncs NPOBEAEHWEM efyHON rocy4apCTBEHHOM
NOMMUTUKA N0 06eCneYeHn0 (DYHKLMOHUPOBAHUS PeXMa UCKITIOYUTENbHON BAMOTHOM MOHOMONUKU rocyaap-
cTBa. B TeX MCTOpMYECKNX, MONUTUYECKUX U MOEOTIOTUYECKNX YCMOBUSIX, B KOTOPbIX OKa3anacb CTpaHa — aToT
pexum Bbin 06BbEKTUBHO 06bsACHUM — «Criom paHee cyliecTBoBaBLUE B Poccun prHAHCOBON CUCTEMbI MO-
poaun octpenume npobnemel B cchepe AEHEXKHOMO 0OpaLLeHnsi, @ HOBbIN YKNag X03SNCTBOBAHWS OUKTOBAS
HeobxoaMMoCTb BbIPabOoTKM MPUHLMMMAIBHO HOBLIX METOJOB OCYLLECTBMIEHUS BafOTHOM MOMUTUKKA. YCTa-
HOBMeEHWe MOHOW roCyAapPCTBEHHON BarlOTHOW MOHOMOMMM CTano AaHHOCTLIO» [1, €. 25]. OCHOBHbIMM Npu-
3HaKkamu JaHHOTO pexvMa BbICTynanu cneaytoLme: UCKTIoYUTENbHOE NpaBo COBETCKOro rocyaapctea (lFocy-
papcTeeHHbIn 6aHk CCCP) Ha coBepLueHre BCeX MEXAyHapOAHbIX PAacYeToB B 30/10TE W MHOCTPAHHO Banio-
T€ U COBEPLUEHUN TaKWUX COENOK BHYTPU CTPaHbl; 4ONYCK K BHELIHEN TOproBre rocy4apCTBEHHbIX 06beaunHe-
HWIA, YUCIO KOTOPbIX ObINO OrpaHUYEHO; BCE NOCTYNNEHUS OT AKCMOPTHbIX OnepaLuii B UHOCTPaHHOW BanoTe
KOHLEeHTpupoBanuck Ha cyetax BHewTtoprbaHka CCCP; ncnonb3oBaHue BamtoTHbIX CPEACTB, NOMYYEHHbIX OT
JKCMopTa U 3ailMOB B MHOCTPAHHOW BantoTe, a Takke HaKOMMEHWUS B 30110TOBAIOTHLIX pe3epBax OCYLLEeCTB-
NANOCh Ha OCHOBE rOCYAAPCTBEHHOMO NMaHa; ouumManbHblid BaMoTHBIA Kyc pybns ycTaHaBnuearncs aupek-
TMBHO ocbaHkom CCCP (npw 3ToM, OH onpeaensincs no pasHoMy, UCXOAS M3 WAEONOTMYECKOro M ApYrux
(haKTOpOB: Mocre BOWHbI NMPU pacyeTax C KanuTanucTUieckumm cTpaHamm pybnb Bbin gopoxe, € couuanu-
CTUYECKUMU — AeLLeBrIe; NpU Bblgaye BanoTbl HA LieNW KOMaHAMPOBKW NPUMEHsack TpeTbs popmyna pac-
yeTa); COBepLLaTb onepauuu ¢ BamtoTHbIMI LIEHHOCTAMU rpaxaaHaMm paspeLuanocb TOMbko No AOrosopam
[apeHust unu HacnegoBaHusi, BCe OCTanbHble C BanToN 3anpelleHbl 1 ap. CobriofeHns LaHHbIX npaBus
obecneymBanoch NPUMEHEHNEM XECTKUX MEp YrOfIOBHOM OTBETCTBEHHOCTM, MPECTYNIeHns B JaHHON cepe
OTHOCUIUCb K BUY, NOCAralLLMX Ha rocyaapCTBeHHy0 6e30nacHoCTb. Tak, Cnekynsumus BantoTHbIMU LIEHHO-
CTAIMM B KPYMHbIX pa3mepax HakasblBanoch nuiieHnem cBoboabl Ha Cpok oT 5 fo 15 neT ¢ koHduckaumen
MMYLLECTBA W CMEPTHOMN Ka3HbIO C KOH(hUCKaLMeN UMyLLEeCTBa.

B uenom, oueHvBas gaHHbIN 3Tan, MOXHO CKa3aTb, YTO, B MCTOPUM Poccumn 310 Bbin camblil KECTKUI
BanOTHbIN PEXWUM 32 BCIO UCTOPUIO €€ CYLLECTBOBAHKS, MPU KOTOPOM OHa NOMy4YMna onbIT B chepe NOMHOro
KOHTPOIS 3a BanoTHbIMI OnepaLmsiMi 1 onpegeneHnemM YeTko (OMKCMPOBAHHOMO Kypca HaLWoHarbHON Basto-
Tbl. K coxaneHuto, aToT nepuog fokasan, YTo B AONrOCPOYHON NEPCNEKTUBE PEXUM UCKIOYUTENBHON BankoT-
HOW MOHOMOMNW FOCYAAPCTBA HEXWN3HECTOCODEH, Tak kak HEOBXO4MMO BCE Xe YYMTbiBaTb YCMOBUS, Cylue-
CTBYIOLLME HA MeXOYHApPOAHOM BartoTHOM pblHKE, ObiTb Gonee aganTMpyeMbiM U MMBKUM K U3MEHEHWUAM Ha
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HeM. MIMeHHO noaTomy, yxe HaunHas ¢ 1986 — 1990 rogoB [aHHbIN PEXUM NpeTepnes CyLEeCTBEHHYHO
TpaHcopmaLmio.

OCHOBHbIMY Bexamu NATOrO 3Tana perynMpoBaHus BaslOTHOTO pexuma Ha Tepputopun Poccum (1990-
Mo HacTosiLLee BpeMsi) SBNSETCS ynpa3aHeHUe rocyapCTBEHHON MOHOMONNM Ha BankoTHbIE CpeacTBa W Npo-
BeJleHVe psga Mep, HanpaBreHHbIX Ha Nnbepanusauyuio BaniTHbIX OTHOLLEHWI: NPeanpuaTUSAM He3aBUCUMO
0T hopm COBCTBEHHOCTH BbINIO pa3peLLeHo OCYLLECTBNEHNE BHELUHE3KOHOMUYECKOW AeATENBHOCTU (TOProB-
I1), HO C BBEAEHUEM WHCTUTYTa 0BsA3aTENbHON NPOLAXM YacTU BaslOTHOM BbIPYYKM (pasMep ee nepuognye-
CKM MeHsieTcs1); 6aHkaM, yNorHOMOYEHHbIM Ha BEAEHME BaOTHbIX Onepawuuii pa3peLeHo OTKpbIBaTb BantoT-
Hble cYeTa BCEM HOPUANYECKUM U (U3UYEeCKUM IULiaM; BantoTa BbiaaeTcs no TpeboBaHmo rpaxaaH 6e3 kakux
— NGO OrpaHUYeHnin 1 paspeLleHnid (CyTb NO3XeE Takue OrpaHUYeHNs Bee ke Bbinn BBefeHbI); Kypc pybns no
OTHOLLEHMIO K MHOCTPaHHbLIM BanoTaM ONpeaensafcs Ha OCHOBe cnpoca W NPeariokeHNs Ha BamtoTHbIX PbIH-
Kax mpu Kynne-npogaxe BamtoTbl y4aCTHUKaMK TOProB U Aap. Bce 3T Mepbl Obinu auameTpansHO NpoTUBONO-
TNOXHBIMX MO CBOEW CYTU paHee CyLiecTBoBaBLIEMY BarntoTHOMY pexumMy npu CCCP, 4to no3sonseT Ha3saTb
TaKOW MPaBOBOM PEXWUM KaK PEXIM BaSIOTHbIX OrpaHUyeHni. HO Jaxe W pexum BasioTHbIX OrpaHUYeHUn Mo-
XET BHYTPU CBOEN CUCTEMbI MOXET UMETb YKIOH NMBO B CTOPOHY rOCYAapCTBEHHOTO PerynupoBaHus nnbo
PbIHOYHOTO.

B maHHbIn MOMeHT Poccuickas ®efepalns BHOBb CTOMKHYNach ¢ BbIGopoM — nMbo cmsryatb BasnoT-
HOe perynupoBaHue B cTpaHe 1 Bosblue nonaratbCs Ha PbIHOYHbIE MEXaHM3MbI, MO0 YCUANTL OUPEKTUBHO —
afMUHUCTPATUBHbIE METOAbl YNpaBneHUs BatOTHbIMU OMEpaLMsMU U YCTAHOBMEHWEM KOHTPOMPYEMOrO
Kypca HaLuoHanbHON BantoTbl. ATOT BaXHbIA BOMPOC TpebyeT OTAeNbHOro UccnenoBaqus. B oTHoWweHUM xe
NPOMAEHHbIX HALLMM roCy4apCTBOM 3TanoB B CHEPE MPUMEHEHNS TEX UIK MHBIX BaMOTHLIX PEXUMOB Cregy-
€T OTMETUTb CReayioLLee: COYeTaHe METOAO0B roCyAapCTBEHHOMO PEryIMpoBaHns (BantoTHas MOHOMOMNUS) C
PbIHOYHBIMI METOZaMU (PEXWUM BantOTHBIX OrPaHUYEHIIA) C YHETOM TEX pearnbHbIX YCNOBMUIA, B KOTOPbIX Haxo-
ANTCS OEHEXHas W BantoTHas cMCTEMA CTpaHbl, C BOMbLWNM YKNOHOM B OAMH U3 HUX — NO3BOSUT AOCTUYb OC-
HOBHOW LieNW BantoTHOM MOMMTUKW roCydapcTea — YCTONYMBOCTY BantoTbl Poccuiickon ®eaepaumm, ctabunb-
HOCTW BHYTPEHHErO BamnTHOMO PblHKA W NOBLILWEHWUS aBTOPUTETA HALMOHANBHOW BantoTbl HA MEXAYHaposa-
HOM BartOTHOM PbIHKE.
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AHHoTauus: B ctatbe aHanuaupyeTcs CyllecTBytolias npobrema OTCYTCTBMS NMPaBOBbLIX HOPM, 065i3biBato-
LLMX MPOBOANUTL SKOMOMMYECKIE ayAUTOPCKIME NPOBEPKM. B AaHHO! cTaTbe NPeAnoXeHbl BO3MOXHbIE BapuaH-
Tbl MPABOBOTO 3aKPEMNEHUs 0Bs3aTeNbHbIX SKOMOTMYECKNX ayaMTOPCKAX MPOBEPOK B 3aKOHOAATENbCTBE.
CTaTbsi NoaYepKMBaeT He0bXOANMOCTb Pa3paboTki U MPUHATUS MPABOBLIX aKTOB, 06S3bIBAOLMX NPOBOAUTHL
PErynsipHbIe 3KONOrMYeckue ayanTopckie NpoBEPKU NS COAECTBUS YCTOMYMBOMY Pa3BUTMIO, 3aLLUTE OKpY-
XaloLLein cpefbl 1 300POBbI0 HACENEHMS.

KnioueBble crioBa: Okonorudyeckuii ayauT, ayauTopckie NpoBEpki, NpaBoBas 6asa, HOPMaTUBHO-NPABOBbIE
aKTbl, MHCTUTYT Npaga.

THE PROBLEM OF THE LACK OF LEGAL CONSOLIDATION OF MANDATORY ENVIRONMENTAL
AUDITS

Gorbenko Rodion Dmitrievich
Scientific adviser: Nutrikhin Roman Vladimirovich

Abstract: The article analyzes the existing problem of the lack of legal norms obliging environmental audits.
This article suggests possible options for the legal consolidation of mandatory environmental audits in legisla-
tion. The article emphasizes the need to develop and adopt legal acts that require regular environmental au-
dits to promote sustainable development, environmental protection and public health.

Key words: Environmental audit, audits, legal framework, regulatory legal acts, institute of law.

Mo mMepe TOro, Kak akonornyeckme npobnembl CTaHOBATCS Bce Gonee CepbesHbIMM 1 HEOTMOXHBIMY,
npo6ernbl B NPaBOBOM PErynNUPOBaHAN LEATENbHOCTU SKONOMNYECKUX ayaMTOB NPELCTaloT HACYLLHOM W BaX-
HOW 3agaye.

Ha [aHHbIN MOMEHT 3KOMOMUYECKUIA ayanT SBMSETCH BaXHbIM MHCTUTYTOM B 3KONOMMYECKOM MnpaBe,
Cnoco6CTBYHOLLMM COBMIOAEHMIO YCTAHOBINEHHbIX HA 3aKOHO4ATENbHOM YPOBHE TpeboBaHW NO OXpaHe OKpY-
XatoLen cpefpl, a Takke Aayu NPeanucaHuin No ynyylleHuo JesTeNbHOCTM B ykadaHHOM obnactu ans opu-
Andeckux nuy n Ar.

[aHHbIA MHCTUTYT ANS POCCUIACKON NPaBOBOW LEUCTBUTESNBHOCTU SBNSETCH OTHOCUTENbHLIM HOBLLE-
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CTBOM, U KaK pesynbTaT, B NPaBOBOM PEryNMPOBaHWM, YNOMSHYTOMO BUA4a ayAUTOPCKON OeATENbHOCTM CyLu e-
CTBYIOT OnpefeneHHble npobnembl, KOTopble HEOBX0ANMO YperynmpoBarb.

KntoueBbiM npenatcTerem ansg 3MEKTUBHOTO pa3BUTUS CTOMb BaXHOMO BiAA OOLLECTBEHHbIX OTHO-
LUEHWU SBNSIETCS OTCYTCTBME €AWMHOr0 HOPMAaTWMBHOTO-MPABOBOTO akTa, MOSHOLEHHO perynupytoLlero ges-
TENBHOCTb MO NPEeLOCTaBMNEHMIO 3KOSNOrMYECKUX ayaUTOPCKUX YCRyT.

Ha cerogHsWHWA aeHb OCHOBHOM NpaBoBOW 62301 ABNSOTCA COBOKYMHOCTb PefepanbHbiX 3aKOHOB,
[Mpuka3os ockomakonorum Poccun 1 FocyaapCTBEHHbIX CTaH4APTOB.

OpfHako, BCe BblLLENePeYNCeHHbIE HOPMATUBHbIE aKTbl HE MOTYT B NOSHOM Mepe 0becneynTb Haane-
Xallee NpaBoBOe perynupoBaHue, YTo B pesynbTaTte cosgaeT 60Mblioe YMCNO NPaBOBbLIX KOMMWU3WIA, Kak
CnefCcTBUE, MPUBOZALLMX K HU3KON 3PEEKTUBHOCTM OCYLLECTBISEMbIX MPOBEPOK.

B TO Bpems kak ayauTopCKue NPoBEepKU UrpatoT BaXHYH0 posib B OLeHKe cobrogeHus TpebosaHui no
OXpaHe OKpyxatowen cpedpl, hyHOaMeHTanbHbIM (DaKTOPOM SBASIETCS y4acTue rocyaapcTBa B yCTaHOBMe-
HWW CTaH4APTOB ANS OKasaHWS NOLOBHbIX YCRyT.

HW 0anH 13 HOpMaTUBHO-NPABOBbIX AKTOB Ha JaHHbLIN MOMEHT YeTKO He yperynupoBan Bonpoc obsisa-
TEMNbHbIX ayAUTOPCKUX MPOBEPOK, X HanMyue BBEAEHO TOMbKO hopmanbHo B M. 5 u n. 5.1 npukas FockoMako-
norum Poccun Ne 181. TekcT npukasa ykasbiBaeT Ha (hakT Hanuums Takoro Buaa NpoBEPKU, OAHAKO HU B O4HOM
HOPMaTMBHOM aKTe peeparnbHOro 3HaueHus He Obina 3akpenneHa 06s3aTenbHOCTL MO €ro NPOBEeAEHUIO.

[MpoBoas CpaBHEHWE C (DMHAHCOBBIM ayaMTOM, 0BsizaTeNibHas NpoOBEPKa KOTOPOro 3akpenseHa 1 YeTKo
yperynuposaHa B cT. 5 ®3 Ne307.B Helt ycTaHoBNEH 0ObekT, NpeaMeT npoBepku, cyObekT, obnagatoLymit
NpaBOM NPOBEAEHNS 1 NEPUOANYHOCTb NPOLEaYPbI.

AHanornyHoe npaBoBOE PerynupoBaHUs He MPUMEHSIETCS K 3KOMOrMYeckoMy ayauTy, YTo co3aaet
onpegeneHHble Npobnembl, BAMAIOLME HA OCYLIECTBREHWE 3aAady, NOCTaBMEHHbIX Nepes AaHHbIM BMAOM
ayauTa.

UTobbl yperynupoBaTb BO3HMKLLYI0 npobnemy, Munnpupoabl PO paspabotano npoekt ®3 «06 akono-
MMYeCKOM ayanTe, 3KONOTMYECKON ayaUTOPCKON AEATENBHOCTU U BHECEHUM M3MEHEHUI B OTAENbHbIE 3aKOHO-
AatenbHble akTbl POy, KOTOPbIN € y4eTOM J0opaboTOK fomkeH Obin BCTYnnTL B cuny ¢ 1 sHBaps 2021 roga.

Yka3aHHbIN 3aKOHOMPOEKT MOr CTaTb HeobxoaMMON HopMaTUBHON 6a3on Ans 3GMEKTUBHOTO perynu-
POBaHMSA LEATENbHOCTM MHCTUTYTa SKOMOMMYECKOro ayauTa M, B 4aCTHOCTM, 3aKpenuTb npouedypy obs3a-
TenbHbIX NPOBEPOK.

CraTbs 3 JaHHOro NPOEeKTa yCTaHaBIMBAET Cryvan NpoBefeHNst 06513aTenbHOro 3KONOrMYeckoro ayzu-
Ta M NEPUOANYHOCTb NPOBEPOK. [aHHble KpuTepu HeOBXOAUMbI AMns NOMHOLEHHOrO PerynmMpoBaHus yKasaH-
HOW NpoLesypb!.

OpHako, He CMOTpS Ha Takyto 06LLMPHY0 paboTy, NPOBEAEHHY0 MAHUCTEPCTBOM M 3HAYNMOCTb JaHHO-
ro ®egepanbHoro 3akoHa ANns perynupoBaHUs MHCTUTYTa SKOMOMMYECKOro ayamTa, HW OAWH W3 BapuaHTOB,
NpeanoxeHHbIX Ans MocyaapctaeHHomn [yMbl, Tak U He 6bin ogobpeH. Mexoas us atoro, npobnema npaBoBoro
perynupoBaHus obsi3aTenbHbIX ayanTOPCKUX NPOBEPOK B 0bnacti cobnioaeHns nprupoLooXpaHHbIX HOPM Tak
W ocTanacb He paspeLleHHON.

B cBsian Hanuunem npobnembl 1 BaXHOCTbIO €€ paspeLLeHus, cunTato HeobxoanMbIM BBEAEHWE U3Me-
HEHWUI B JENCTBYHOLLME HOPMATUBHO-MNPABOBbLIE aKTbI.

B yacTHOCTH, U3MEHeHWO JOoImKeH noanexatb Nn. 5.1 npukas ockomakonorn Poccun Ne 181. Ha pan-
HbIN MOMEHT, YKa3aHHbIN NYHKT NLb OTCbINAeT HAaC Ha HOPMATMBHO-NPABOBLIE aKTbl, YETKO YCTaHABNMBALO-
wue obszaTenbHbIn akonornyeckuin ayaut. OgHaKo, B CEroaHsILUHE NpaBOBOM AEACTBUTENBHOCTU, OHM OT-
CYTCTBYIOT.

[Ins pelueHuns BblleykasaHHO Npobnembl, NyHKT JOIPKEH COAEpXaTb BCHO HEOOXoauMyt HOpMaTMB-
Hyto 6a3y ans perynupoBaHus npoueaypbl 0653aTenbHbIX ayauTOPCKUX MPOBEPOK, N0 aHanorui ¢ MyHKTOM 3
3aKoHonpoekTa MuHNpMpoabl, NOCBSLLEHHBIN KONOMMYECKON ayaNTOPCKOI aesaTensHocTH. [JaHHas mepa By-
AeT cnocobeTBoBaTh 6onee CnaxeHHOMY perynupoBaHuio 4eaTeNbHOCTY CTOMb BAXKHOTO A5 3KOMOrMM Hall e-
ro rocyfapcTea MHCTUTYTA.

MoaBoas uTOrM aHann3a npobnem OTCYTCTBMS NPABOBOrO 3akpenneHns 0653aTenbHbIX 3KONOTMYECKMX
ayanNTOPCKMX MPOBEPOK, MOXHO ONPEAenuTb, YTO He0BXOAMMO MX MOMHOLEHHO YperynupoBaTth Ha deaeparnb-
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HOM ypoBHe. OgHWM 13 BapuaHTOB SBRSETCA NpuHATUE eanHoro PeaepanbHOro 3akoHa, KoTopblid Bbl cro-
cobCTBOBaN YETKOM CMCTEMATM3aLMN BCEX acNEKTOB AEATENbHOCTM Yka3aHHOW pa3HoBMaHocTW ayauTa. Oa-
HaKO B CBS3M C 6OMbLUMM KONMYECTBOM HOPUAMYECKMX CIOXHOCTEN MO ero NpuUHATMIO, 6onee NpoayKTUBHLIM
BapuaHTOM OyfeT SABMATLCA TOYEYHbIE W3MEHEHWS, B Y)Xe YCTAHOBMEHHbIX HOPMATMBHO-NPABOBbIX aKTax.
YkasaHHble fenctaus byayT cnocobcTBoBaTh Bosiee apdekTUBHOM peanusaLumumn 3agad, nocTaBeHHbIX nepes
9KOMOrMYEeCKUM ayauTOoM.
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(EJEPANIbHOW CJTYXbbI UCTIONHEHUA
HAKASAHWN (®CWUH) B COBPEMEHHOM
ObLIECTBE

YEPEMHbIX IEHUC MUXAMNOBIY

npenogasaTenb Kadeapbl pexuma, oXpaHbl M KOHBOUPOBAHUS
®KOY BO Mepmckuit uHctutyT @CUH Poccum
Mepmb, Poccus

AHHoTaums. B coBpemeHHbIX peanusix obecrneyveHne 6e30MacHOCTU SBMSETCA HEOTHLEMIIEMON KOHCTAHTOM
HOpMasnbHON XU3HEOEATENbHOCTM CoBpeMeHHOro obujectea. Cnyxba ®CUH, kak n gpyre npaBooxpaHu-
TenbHble opraHbl, 0bsizaHa obecneynsatb 6e3onacHOCTb 06LLEeCTBa B paMKax CBOEH CryxebHo AesTenbHo-
CTW, KaK BHYTpU yupexaeHunin ®CUH n YUC Tak u BHe ux. Ho npu peanusaumy oTAenNbHbIX 3a4ady B yupexae-
Huax ®CUH, k npumepy kak pecoumanus3aumns oOCyxaeHHbIX, He BCeraa nonyyaeTcs AOCTUXEHUS NOCTaBneH-
HbIX Lienen. M3 3a Yero B COBpEMEHHOM 06LLECTBE BbICOKWIA MPOLIEHT peuuansa, YTo yKkasbiBaeT Ha Heobxo-
AMMOCTb HOBbIX Mep. Takoi Mepon cTana npobauus.

KntoueBbie cnoBa: 6e3onacHocTb, 06LeCTBO, pecouuanusaums, npobaums, @CUH.

ENSURING THE SECURITY OF THE FEDERAL PENITENTIARY SERVICE (FSIN) IN MODERN SOCIETY
Cheremnykh Denis M.

Abstract: In modern realities, ensuring security is an integral constant of the normal functioning of modern
society. The FSIN service, like other law enforcement agencies, is obliged to ensure the safety of society as
part of its official activities, both within the institutions of the FSIN and penal system and outside them. But
when implementing certain tasks in the institutions of the Federal Penitentiary Service, for example, the reso-
cialization of convicts, it is not always possible to achieve the set goals. This is why there is a high percentage
of relapse in modern society, which indicates the need for new measures. Probation became such a measure.
Keywords: safety, society, resocialization, probation, FSIN.

Obecneyenne HesonacHocT GeaepanbHoOi cnyxObl MCNONHEHNS HakasaHu (PCUH) B coBpeMeEHHOM
obLecTse sBnsieTca BaxHoi 3agadein. PCYH oTBeyaeT 3a UCNONHEHNE HaKa3aHWil, COOepXaHue 3aKryeH-
HbIX 1 obecneyeHne nx 6e3onacHOCTM. BOT HECKOMBbKO acneKkToB, KOTOPbIE MOryT BbITb BaXHbIMKU Ans obec-
neyexus 6esonacHoctt CUH:

1. ®dusnyeckas 6esonacHocTb: PCUH pomkHa obecneunTb 6€30NacHOCTb OCYXAEHHBIX, COTPYAHWKOB
N NOCETUTENEN YupexaeHnun. 3TO BKMYaeT B cebsi obecneyeHne 6e3onacHOCTV NepuMeTpa yupexaeHni,
KOHTPONb 4OCTYna, BUaeoHabnoaeHue, obyyeHne cOTpyaHMKOB TEXHUKAM CaMOOBOPOHbI Y MPUMEHEHMIO He-
obxoaumon cunbl B criyyae He0bxoaMMOoCTL.

2. [potuBogeinctane npectynHocT: PCUH gomkHa akTMBHO BOPOTLCS C MPECTYMHOCTHI) BHYTPH
YUPEXOEHUN 1 3a UX Npeaenamn. JTO BKMOYAET B ceba npedoTBpalleHne KOHTpabaHObl 3anpeLyeHHbIX
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NpPeaMETOB B yupexaeHus, 6opbOy ¢ OpraHM30BaHHOM NPECTYMHOCTbLIO W KOHTPOSb 3a AEATENbHOCTbHO OCY X-
AEHHbIX Nocne 0cBOBOXAEHMS.

3. Tcuxonornyeckas GesonacHocTb: ®CUH pomkHa obecneuntb neuxonornyeckyto 6e3onacHoCTb
Kak Ans 3aKnuYeHHbIX, Tak U Ans COTPyAHMKoB. [ins atoro TpebyeTcs obecneyeHne KOHUAEHUMANbHOCTY
NEPEennCKA 1 CBSA3N 3aKMKOYEHHbIX C BHELUHUM MUPOM, a Takke NpeaocTaBneHne npogeccMoHanbHom Neuxo-
IOTMYECKOM NOMOLLM.

4. [lpotbeccmoHanbHas nogrotoska coTpyaHukoB: CotpyaHukn @CUH pomkHbl ObiTh xopoLwo obyye-
Hbl M MMETb Heobxoaumble HaBblkM Ans obecneyeHnss 6e30MacHOCTU yupexaeHun. 310 BKoYaeT B cebs
oByyeHne No NPOTUBOAENCTBMIO HACWUMNIO, YNPABNEHMO KOHMDIMKTHBIMIA CUTYaLMaMW, Meauauum n apyrum
HaBblkaM, HE0BX0AMMbIM ANs 3PGEKTUBHOMO BbINONHEHNS UX 3a4au.

5. CoTpyaHW4ecTBO C ApyrvMi opraHamu npasonopsiaka: yupexaeHns ®CUH pomkHbl COTpyAHUYaTh
C OpyrMMn opraHamy NpaBonopsaka, TakuMu Kak nonmums u cynedbHble oprabl, Ans achekTMBHOMO npeceye-
HWS NPECTYNHOMN AesTenbHOCTM U obecneyeHnst GeaonacHocTu obLecTsa.

6. CobniogeHune npaB OCYXOEeHHbIX: BaxHO obecneyntb cobnogeHne npas OCYXOEHHbIX, BKOYas UX
BesonacHoCTb. JTO BKMOYaeT B cebs npegocTaBneHne agekBaTHbIX YCIOBUA COAEPKaHNS, AOCTYN K Megu-
LMHCKON nomoLLm, cobriogerne npoueayp Npy NPUMEHEHUN CUbl W 3aLLMTY OT HACUIUS CO CTOPOHbI ApYruX
OCYXOEHHbIX.

Obecneyenne 6esonacHoctn ®CUH B coBpemeHHOM obuiecTBe TpebyeT KOMMMEKCHOr0 Mnoaxoaa,
BKIHOYAIOLLETO (DM3MYECKYHD, NCUXONMOMMYECKYI0 M NPOGECCUOHarbHYI0 MOArOTOBKY, COTPYAHUYECTBO C ApYru-
MW OpraHamu npaBonopsaka 1 cobnoaeHe npas NoA03peBaeMblX, 0OBUHAEMbIX 1 OCYXOEHHDIX.

Mpu paccmoTpeHun Bonpoca o0 peanusauum BesonacHocTn obLiecTBa Tak xe HeobXxoaumo paccMoT-
peTb CTaTUCTUKY O peLnanBe NPecTynneHnn, YTO rOBOPUT O TOM, YTO MOAPA3AENEHUAMU N YUYPEXOEHNAMM
OCUH He B nonHoit mepe npopaboTaH BOMPOC O pecoumanusaunn ocyxaeHHblx. [JaHas npobnema gasHO
ctout nepeg cTpyktypoit ®CYH, 1 Ha AaHHbIN MOMEHT OAMH 13 CNOCOBOB €€ peLleHns aTo Npobauus.

Mpobaumus — aT10, anbTepHaTUBHAsA Mepa HakasaHusl, KoTopast NpegoCTaBnseT BO3MOXHOCTb OCYXaeH-
HOMY BbIMOSHATL Haka3aHWe BHE TIOPEMHbIX CTeH. OHa OCHOBaHa Ha NpuHLMNe peabunutauuv u pecouuani-
3aLMM OCYXAEHHbIX, @ HE HA MPOCTOM JMLLEHWW UX CBOBOAbI.

[aHHbIN MeToq LWMPOKO pacnpoCTpaHéH kak B cTpaHax ObiBwux CHI, Takme kak KasaxcrtaH, Tak u
MHOTUX cTpaH EBponbl. bnarogaps aTon anbTepHaTUBHOW Mepe pecoupanusanni OCYXAeHHbIX, NPOLEHT pe-
Unavea cpeay nuu, 06paTmBLLMXCA O NOMOLLYM B NpobaLmm, COCTaBNSET MEHbLLUMIA MPOLIEHT.

OcHogHast Lienb npobaum - npefoTBpaLLeHe peLmanea NpecTynneHnin u obecneyeHne ycneLHomn pe-
WHTErpauumn ocyaeHHbIX B 06LecTBo. BMecTo Toro, Ytobbl OTNPABASATL OCYXAEHHOIO B THOPbMY, CY4 MOXET
NPUHATL PELUEHME O Ha3Ha4YeHU npobauym, Npu KOTOPOI OCYXOEHHBIN OCTAaeTCs Ha cBoboae, HO noasepra-
€TCS OnpeaeneHHbIM YCNOBUSIM U KOHTPOSTHO.

OcHOBHble NPUHLMNBI NpobaLyyn BKOYAKT chneaytoLlee:

1. WHpmeupyanbHbin nogxop: MNMpobaums CTpoMTCs Ha OCHOBE MHAMBMAYaNbHOMO NrnaHa peabunura-
UMW ANS KaXZgoro OCYXXAEHHOro. MNnaH yunTbiBaeT 0COBEHHOCTH M NOTPEBHOCTM KaXZoro YenoBeka, YTobbl
NOMOYb EMY YCMELLHO BOCCTAHOBUTLCS W NPEAOTBPATUTL COBEPLLEHNE HOBBIX MPECTYMNEHUNA.

2. KonTponb 1 Haasop: Mpobauus BKKYaeT Haa30p W KOHTPOSb CO CTOPOHbI Ha3HAYeHHbIX npoba-
LMOHHbIX ogpuLiepoB. OHM creasT 3a BbIMOMHEHWEM YCIIOBUiA NpobaLmm, NPOBOAAT NPOBEPKMA W KOHTPOSMPYHOT
NOBEAEHNE OCYXAEHHBIX.

3. BoccraHosuTensHoe npasocyaue: Mpobauus nogpasymeBaeT BOCCTAHOBMTENbHYK COCTaBISO-
Llyt0, KOTOpast HanpaBfeHa Ha KOMMEHCALM0 NOTEPNEBLUMX M y4acTME OCYXAEHHbIX B 0OLLECTBEHHO MOnes-
HOW OEeATEeNbHOCTU. OTO MOXET BKIKYaTh BbINMATy KOMMEHCAUMK, BbINONHEHWE OBLLECTBEHHbIX paboT unu
yyacTue B nporpamme peabunurauum.

4. CoTpyaHWYECTBO C APYrMMM MHCTUTYTamu: MMpobaumus BKNKOYAeT COTPYAHNYECTBO C APYTUMM UH-
CTUTYTaMK, TaKUMM KaK coumarnbHble CryxObl, MEANLMHCKME YYpexaeHns, 00pa3oBaTeNbHbIE YUPEXAEHNS Y
7.4. Llenb atoro cotpyaHuyectea - obecneyntb NOAAEPXKKY W NOMOLLb OCYXAEHHbIM B X peabunutaumum v
pecouuanuaamm.
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Mpobauws umeeT psa NPeMMyLLECTB Nepes HakasaHWeM C NnLLeHneM cBoBoabl, Takux Kak bornee HW3kas
CTOMMOCTb, BO3MOXHOCTb COXPaHeHUst paboumx MECT 1 CBS3el CeMbH, a Takke 6onbluas BEPOSTHOCTb YCNELHOM
peabunutayum. OgHako, npobaLys He NOAXOAUT ANs BCEX BUAOB NPECTYMNEHUA 1 MOXET BbITb Ha3Ha4YeHa ToMb-
KO B OnpefeneHHbIX Cryyasx, korga cyf cuuTaeT aTo LenecoobpasHbiM 1 GesonacHbIM Ans obLuecTsa.

B pamkax npobauuv oCyXaEeHHbIe MOryT NOMyYMTb MOMOLLb B TPYZOYCTPOWCTBE, NEYeHU OT 3aBUCU-
MOCTEN 1 Apyrux Bonpocax, KOTopble MOMOryT UM BEPHYTLCS K HOPManbHOM Xu3HU. OHaKO CTOUT OTMETUTD,
4TO 3(DPEKTUBHOCTL Npobauuy 3aBUCUT OT MHOTMX (PaKTOPOB, BKIKOYAs MPOCECCHOHANIU3M COTPYAHWKOB,
OCYLLECTBASHOLMX HAZ30P 3a OCYXAEHHLIMW, N FTOTOBHOCTb CaMUX OCYXOEHHbLIX CrefoBaTh YCTAHOBEHHbBIM
npasunam.

CTOMT OTMETUTL TaK Xe, Y4TO BOCMOSb30BaTHCS BO3MOXHOCTAMU npobaLym MOryT 1 OCYXAEHHbIX KOTO-
pble MOKUHYNN MecTa NULLeHns ¢Boboab!, 1 UCMbITIBAKT TPYAHOCTM BO BXOXAEHME B 00LlecTBo. B Takux
cnyyvasx cotpygHuku ®CUH sBnatoTcs Kypatopamu Ans Takux Mogen, v HanpasnsakT U MOMOrarT Takomy
yenoseky. «OLeHKa UHAMBMOYANbHON HY)XAaeMOCTU B pecouuanusaLmm, coumnanbHomn agantaLuum 1 coumans-
HOW peabunuTaumm NPOBOAMTCS B OTHOLLEHUM MWL, OKA3aBLUKMXCS B TPYAHOW XU3HEHHON cuTyauun u obpa-
TUBLUMXCS C 3asBreHnem 06 OkasaHuM COOENCTBUS B pecouuanusanmm, coumansHon agantaumum v coymanb-
HOW peabunuTaummn, JOMKHOCTHLIMUA NULAMI UCTPABUTENBHBIX YYPEXAEHUIA, UCPABUTESNBHBIX LIEHTPOB, CO-
3AaHHbIX MPU UCMPABUTENBHBIX YUPEXAEHUAX W30IMPOBAHHbIX Y4acTKOB, (PYHKLUMOHUPYIOLWMX KaK Ucnpasy-
TEMNbHbIE LIEHTPbI, 1 Y4aCTKOB UCMPaBUTESNbHbIX LEHTPOB, PACMONOXEHHbIX BHE TEPPUTOPUN UCTIPABUTENBHBIX
LieHTPOB, YrOMIOBHO-UCNONHUTENbBHBIX MHCMEKUMI, B 00S3aHHOCTH KOTOPbIX BXOAMT OKa3aHWe COAEeNCTBUS B
pecoumanusamm, coumanbHon aganTauum 1 coumanbHon peabunuraumm » '

Ha gaHHom aTane pa3sutus npobauun mHorne cotpyaHukn YVC yxe npoxoasT noBbILLeHWe KBanugu-
Kauun ans Toro 4to Obl yCMewHo WM Npod)eCcCHoHarnbHO OCYLLECTBAATL NPOBaUMoHHbIe MEeponpuUaTUS Ans
OCYXIEHHbIX KOTOPbIM 3TO HEOBXOAUMO.

XOTb W paHo elle roBopUTb O NpeumyLiecTBe npobaLumm, U Kak OHa NONOXUTENbHO BIUSET Ha % CHU-
XEHWS NMPECTYNIMEHA, CBA3AHHbIX C PELANBOM, HO MOMOXMTENBHBLIN BEKTOP YXe 3adaH v ByaeT pa3suBaThCs
ans obecneyeHns 6e3onacHOCTV B COBPEMEHHOM OBLLECTBE.

CNMCOK UCTOYHMKOB

1. Mpukas MunnctepcTaa toctuumm Poceuiickon ®eaepaumm ot 29.11.2023 Ne 350 "O pecoumanusaim,
couvarbHoM afantauum 1 coumanbHon peabunuraumm nuy, B OTHOLLEHUM KOTOPbLIX NpUMeHsieTest npobauus B
cootBeTCcTBIM ¢ PeaepanbHbiM 3akoHoM oT 06.02.2023 Ne 10-93 "O npobauwm B Poccuitckon deaepaymm’

2. CenueepctoB B.W. Mpobnembl anddepeHumaLmm yronoBHO-NPaBOBOr0 BO3AEMCTBUSI HA OCYX-
AEHHbIX, 0TObIBAOLLMX NULLEHNE cBO Goabl: HayuHoe usgaHue // OTbbiBaHME NuLeHUs cBOBOAbI OCYXOEHHbI-
MW 3@ 9KOHOMWYECKME W (UN1) [OIDKHOCTHble MPECTYNNEHUs: UTOMM TeOpeTUYeckoro uccnegosaHus. M.:
tOpucnpyaeHums, 2019.

3. Harawes A.E., CtpyukoB H.A. OcHoBbI TeOpUM UCNpaBUTENBHO-TPYA0BOrO Npasa. M.: HOpua. nvT.,
1967.

4. AsaHecos ["A. lNporpeccuBHas cuctema oTobiBaHWA nuweHns ceobogsl / nog ped. H.A. CTpyyko-
Ba; MOOIT CCCP, BHWW oxpaHbl obLecTs. nopsaka. M., 1970.

5. Poccuitckoe yronoeHo-ucnonHutensHoe npaso: yyebHuk: B 2 1. / H0.A. Kawy6a, B.b. ManuHuH,
B.H. Opnos v ap.; noa pea. B.E. OmnHosa, B.H. Opnosa. M.: MI'HOA um. O.E. Kytaduna, 2010. T. 1: Obwas
4acTb.

6. ®enepanbHbii 3akoH oT 6 dhespans 2023 r. N 10-03 "O npobaum B Poccuinckon deaepavmmn’

7. Manukos b.3. O6LecTBeHHOE BO3AEACTBIE - CPEACTBO NCNPABNEHNS OCY)XAEHHBIX, U POJib B HEM
PenurMo3Horo acnekta // YronosHo-ucnonHutensHoe npaso. 2018. T. 13.

Mpunoxenne N 4k npukasdy Munuctepctea toctuumm Poceuiickoin ®epepauum o1 29.11.2023 N 350 «o pecoumanusaumy, coumanbHoi agantauun v coumanbHom
peabunuTaLym nnL, B OTHOLLEHUM KOTOPbIX MPUMeHsieTcs NpobaLius B COOTBETCTBUM C (PeAepanbHbIM 3aKOHOM»

I MEXXAYHAPO[IHAA HAYYHO-MPAKTUYECKAA KOH®EPEHLIMA | MLHC «HAYKA W MPOCBELLEHWEN




OPUIMYECKOE O503PEHVIE

YIIK 340

HE3AKOHHOE NPEANPUHUMATEJIbCTBO
CTATbA 171 YK P®

AHJIPUEHKO NPUHA CEPTEEBHA

CTYAEHTKa MarucTpaTypbl
BY BO «CypryTtckuit [0CyaapCTBEHHbIN YHUBEPCUTET

AHHoTaums: B gaHHOI CTaTbe paccMaTpuBatoTCS NPaBOBbIE acnekTbl HE3aKOHHOTO NpeanpUHUMATENLCTBA,
npeaycMoTpeHHoro ctatber 171 YronosHoro kogekca Poccuiickon ®eaepauun. AHanM3npyTCs CYLWHOCTb
[aHHOTO NPecTynneHusi, ero Npu3HakW, coctas M kanuguumpyowme obctostensctea. Ocoboe BHUMaHWe
yaeneHo npobnemam npaBonpUMEHNUTENBHOM NPaKTUKKA, CBA3AHHBIM C KBanU(VKaLMeN AesHWiA, a Takke BO-
npocam pasrpaHnyeHns Mexay He3akOHHbIM NPEANPUHUMATENBCTBOM M MHBIMM CMEXHBIMU COCTaBamu npe-
cTynneHun. B paboTe Takke nccnegytoTcs Mepbl YronoBHON OTBETCTBEHHOCTY 3a AaHHOE NPECTYNNEHNE 1 1X
BNWSIHWE Ha NPEAOTBPALLEHNE SKOHOMUYECKOM NPECTYMHOCTU B LIESIOM.

KntoueBble cnoBa: He3akoHHOe MpeanpUHUMaTENbCTBO, YrONOBHOE Npaso, ctatbs 171 YK P®, akoHOMUYe-
CKasi NPecTynHOCTb, KBanudukaLumus NpecTynneHnit, yronoBHas 0TBETCTBEHHOCTb, MPaBONpPUMEHEHNE.

ILLEGAL ENTREPRENEURSHIP, ARTICLE 171 OF THE CRIMINAL CODE OF THE RUSSIAN
FEDERATION

Andriyenko Irina Sergeyevna

Absrtact: This article examines the legal aspects of illegal entrepreneurship, provided for in article 171 of the
Criminal Code of the Russian Federation. The essence of this crime, its signs, composition and qualifying cir-
cumstances are analyzed. Particular attention is paid to the problems of law enforcement practice related to
the qualification of acts, as well as the issues of distinguishing between illegal entrepreneurship and other re-
lated crimes. The work also examines the measures of criminal liability for this crime and their impact on the
prevention of economic crime in general.

Keywords: illegal entrepreneurship, criminal law, article 171 of the Criminal Code of the Russian Federation,
economic crime, qualification of crimes, criminal liability, law enforcement.

AKTYyanbLHOCTb TeMbI

AKTyanbHOCTb TeMbl HE3aKOHHOTO NMpeanpUHUMATENbCTBA B YCMOBUAX COBPEMEHHON POCCUMMCKOW 3KO-
HOMMKM SBNSIETCSA NpegMeToM 0coboro BHUMaHUS Kak 41 Hay4YHOro coobLuecTsa, Tak WU A1 NPaKTUKYHOLLMX
cneuuanucTos B obnacTu npasa. 3a nocneaHee gecatunetve HabnogaeTcs pocT Yucna CryyaeB He3akoHH o-
ro NpeanpuHAMATENbLCTBA, YTO CBA3AHO C U3MEHEHWUAMU B SKOHOMUYECKOW MOMUTUKE CTPaHbl, NOTEHUMasb-
HbIMU BO3MOXHOCTSMU BeAeHUs GU3HeCa 1 HeQOCTaTKaMu CYLLEeCTBYHOLLErO 3aKOHO4ATeNbCTBa. BaxkHO 0OTMe-
TUTb, YTO HE3aKOHHOE MPeanpPUHUMATENBCTBO HE TOMbKO MOAPLIBAET KOHKYPEHTOCMOCOBHOCTL neranbHbIX
KOMMaHWI, HO 1 CO3AAET 3HAUMTENbHBIE PUCKK ANst NoTpebuTenen u rocyaapcTea. PaspaboTka athekTBHbIX
Mep NPOTUBOLENCTBUS 3TOMY SIBIIEHWIO MOXET CMOCOBCTBOBATL YNYYLLEHMIO MHBECTULIMOHHOMO KnumaTa, 3a-
WuTe npaB notpebutenei N pa3BUTUIO 30OPOBON KOHKYPEHTHOW cpedbl. CROXHOCTL B YTOMOBHO-NPaBOBOM
perynupoBaHuM He3aKOHHON NPEANPUHNMATENCKON AEeATENbHOCTY 3aKMioYaeTes B HEOOX0ANMOCTM YETKOrO
MOHUMAHUS TPaHUL, MeXOy 3aKOHHbIM U He3aKOHHbIM BWU3HEeCOM. 3aKOHbl LOMXHbI ObiTb aAanTMPOBaHO K
BbICTPO MEHSIOLLENCS SKOHOMMYECKOW peanbHOCTW, YToBbl afekBaTHO pearnpoBaTh Ha HOBble BbI30Bbl 1
yrpo3bl. Takon nepecMoTp 3akoHOA4ATEeNbCTBa HEOBXOAWM B CBETE MOCTOSIHHOTO W3MEHEHUS TEXHOMOMN,
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Pa3BUTWS UHTEPHET-TOPTOBIN W NOSIBNEHNS HOBbIX (POPM BU3HEC-OTHOLLEHMUIA.

YronosHbIn kogekc Poccuiickon ®efepaumu, KOHKpeTHO cTaTbs 171, ycTaHaBNMBaET OTBETCTBEHHOCTb
3a He3aKoOHHOE NpeanpPUHUMATENBCTBO, YTO NOAYEPKUBAET CEPbE3HOCTbL AaHHOro sBneHuns. OgHako, HECMOT-
P Ha CyLecTBOBaHWe 3aKOHOZATESbHbIX HOPM, MPaBOMPUMEHWUTENbHAS MPaKTUKa CTaNKUBaeTCs C PSaoM
npobnem, kKoTopble TpebyT n3yyeHns n aHannsa. Bo-nepBbix, CYLLECTBYET HEACHOCTL B ONPeaeneHnn NoHs-
TUS 'HE3aKOHHOrO NPeAnpPUHUMATENLCTBA', YTO NPUBOANT K TPYAHOCTSM B YrOMIOBHOM MpecnefoBaHuy fud,
COBEPLUAKLLMX Takue AencTBus. PasHble cyabl MOryT N0-pasHOMY TPaKTOBaTb OfHU W Te e 0BCTOATENLCTBA,
4TO CO3JaeT NPaBoBY HeoNpeaeneHHOCTb. Bo-BTOpbIX, HEOBXOANMO yaeNUTL BHAMaHKE TOMY, kak obecre-
unMBaeTcs 3awmTa npas AOBPOCOBECTHBbIX MpeanpuHUMATENen, KOoTopble MOryT CTaTb XepTBamu Henpaso-
MEpPHbIX LENCTBUI CO CTOPOHbI OPraHOB BMAaCTW UK CBOMX KOHKYPEHTOB. HenpaBoMepHble 06BUHEHUS 1 3110~
ynotpebneHuns npaBoM MOryT NOApbIBaTL JOBEpUe K NPaBOOXPAHUTENbHON CUCTEME U YrpoxaTb CTabusibHo-
CTW BusHeca. B Takux ycnosusx uccrefoBaHWe (hakToOpOB, BAMSIIOLIMX HA HE3aKOHHOe npeanpuHUMaTenb-
CTBO, a Takke pa3paboTka pekomeHZauui Mo yAyyWeHU NpaBONPUMEHWUTESBHON MPAKTUKW CTaHOBATCS
KpanHe aKkTyanbHbIMU.

C TOYKM 3pEHNS IKOHOMUKM, HE3AKOHHOE NPeaNPUHUMATENLCTBO XapaKTepuayeTcst He TOMbKO HapyLL e-
HWeM 3aKOHOZaTeNbCTBa, HO W NOTEHUMaNbHbIMK Yrpo3amMn 4115 SKOHOMUMYECKON 6e30nacHOCTM rocyaapcTea.
HeneranbHble GU3HEC-CTPYKTYPbI CO3AAIOT TEHb ANS NPeanpUHUMATENBCTBA, YTO YMEHbLLAET YPOBEHb Hano-
rOBbIX NOCTYNIEHMIA, (HOPMUPYET HECTIPABEANMBYIO KOHKYPEHLMIO M yManseT npaea notpebuteneit. B ycno-
BMSX HECTABWUNbHON 9KOHOMMYECKOM Cpefbl, 0CODEHHO B YCMOBUSX KpU3NCA, akTbl HE3AKOHHOMO NpeanpuHm-
MaTenbCTBa MOryT NPUHUMATL YrpoXatoLme MacluTabbl, M rocy4apcTBO CTankuBaeTcs ¢ BbidoBamu, Tpebyto-
LWMMN HEMEANEHHBIX U KOMMNEKCHBIX peLleHni. [pobnembl HecoBepLLEHCTBA 3aKoHO4ATENbLCTBA U NPOTUBO-
PEYMBON NPaBOMPUMEHWUTENBHON MPAKTUKM NOAHMMAOT BOMPOC O HEOBXOAMMOCTM CUCTEMHOrO moaxoda K
pechopMMPOBaHIO He TOSbKO YTrOMOBHOIO 3aKOHOA4ATENbCTBA, HO U BCE CMECH HOPM, PETYIINPYIOLLMX Nped-
NPUHUMATENbCKYID AEATENbHOCTb. YCNOBUS AN NPOTUBOAENCTBUS HE3aKOHHOMY MpeanpuHUMATenbCTBy
[OMKHbI ObITb CO3AaHbI Kak Ha YPOBHE 3aKOHOAATENbCTBA, Tak U Ha YPOBHE MPAKTUYECKON peannsaLmy HopM,
BKNoYasi 0byyeHne v passBuTie NPaBOBbLIX HABLIKOB W 3HAHWIA Kak y roCyAapCTBEHHbIX Cryxaliux, TaK vy
npeanpuHuMatenein. Takum obpasom, akTyanbHOCTb TEMbl MCCREA0BAHUSA HE3AKOHHOMO NpeanpuHUMaTesb-
cTBa B Poccum npeaocTaBnsieTcs He npocTo Kak topuanyeckas npobnema, a kak MHororpaHHas npobnema,
3aTparveatoLLas 3KOHOMUKY, 06LLEeCTBO M npaBa rpaxaaH.

Llenun n 3apaum pabotbl

Llenn paboTbl SIBNAKTCA OCHOBOW ANSt YCMELUHOTO BbINOMHEHUS WUCCMEeLOBaHWS, HanpaBrieHHOro Ha
rnybokoe n3yyeHne npobnemMbl HE3aKOHHOTO NpeanpuHMMaTenscTea B Poccun. OCHOBHOM LIENbIO JaHHOW pa-
00Tl SBNSIETCA aHanM3 OeiCTBYOLEro 3aKOHOAATENLCTBA, @ MMEHHO cTaTbi 171 YronosHoro koaekca Poc-
cuiickon ®enepauun, KoTopas KacaeTcs He3akOHHOro MpeanpUHUMaTENsCTBA. BaxHO BbISICHUTL, Kakue no-
CreaCcTBMSA BREKYT 3a COOOM HapyLEHUs, NpeayCMOTPEHHbIE JaHHOW CTaTbeN, @ TAKKe OLEHWUTb, HACKOMbKO
3(h(heKTUBHO OHa NPUMEHSIETCS Ha NpakKTuke. B npouecce uccnenoBaHus Mol Gyaem CTpeMUTLCS He TOMbKO K
BbISIBNIEHWNIO OPUANYECKUX MOCMEACTBUIA, HO U K aHanmn3y peanbHbIX CUTyaLuin U3 cyaebHOi NpaKTUKM, YTO
NO3BONWUT rNybxe NOHATD, kak paboTatoLLe MexaHu3Mbl U NPEANUCaHNS BO3AEMCTBYIOT Ha Y4aCTHUKOB Npea-
NPUHUMATENbCKON AesTenbHOCTU. Be3ycnoBHO, rnyboKMiA aHanma 3TUX acnekToB MOMOXET BblAENUTb rMaB-
Hble NPo6neMbl, CBSI3aHHbIE C NPaBONPUMEHEHNEM cTaTbi 171, 1, B AanbHeWLeM, Ha OCHOBaHUM NPOBEAEH-
HOrO aHanu3a BblpaboTaTb KOHKPETHblE MPEANOXEHMS NO COBEPLUEHCTBOBAHWIO AECTBYIOLErO 3aKOHOAa-
TENbCTBA. [N QOCTMXEHNS 3TOW Lenu, Heobxoaumo ByAeT HE TOMbKO M3YYNTb HOPMbI 3aKOHA, HO U NpoaHa-
NM3MpoBaThb BCK AOCTYMHYI0 MHCOPMALMIO O NPAKTUKE UX NPUMEHEHUS, Pa3NnYns B UHTEpPNpeTaLnn 3akoHa
Ha NpaKTuKe, a Takke PacCMOTPETb MHEHMS CNeuuan1cToB B 0bnactv npasa v NpeanpuMHUMATEnsCTBa, YTo
NO3BONUT COCTaBUTL GOnee MOMHyI0 ¥ AeTanbHyl KapTuHy. 3adaun, NOCTaBNEeHHbIE B paMKax AaHHOW pabo-
Tbl, ABASKOTCA JIOrNYECKUM NPOLOIHKEHNEM W KOHKpeTU3aLUmen ee Lenen. MNepsoit 3agaveit SBNseTcs uccne-
[0BaHME CYLUHOCTU 1 NPU3HAKOB HE3aKOHHOMO MpeanpUHUMATENbCTBA. JTO BKMOYAET B ce0s kak onpeaene-
HWe MOHATMSA, TaK U BbISBIIEHWE KITHOYEBbIX XapaKTEPUCTHK, NO3BONAKOLMX OTNNYMTL NeransHoe NpeanpuHn-
MaTenbCTBO OT HE3aKOHHOr0. CTPOroe NoHWMaHWe 3TUX MOHATUI BAaXHO HE TONMbKO ANst TEOPETUYECKOrO aHa-
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133, HO W ANs NPaKTUYECKOTO NPUMEHEHUS 3aKOHa, MOCKOSbKY OTCYTCTBME YETKUX rPaHUL, MOXET NPUBOAUTD
K NPaBOBbIM HESICHOCTAM M OTPULIATENBHO CKa3blBaTbCS HA JOBEPUM rpaaaH K NpaBoOBOMY PEryn1pOBaHMIO B
obrnactn npeanpuHuMatenscTea. [lanee, Heobxoaumo ByaeT OLeHUTb pUaNYeckne NOCNEACTBUS, KOTOPbIE
BO3HWKAIOT B pesynbTare HapyweHus ctatbi 171 YK PO. 3gecb 1 BaXHO paccMOTpeTb, KakuWe HakasaHus
npeayCMOTPEHbI AN HapyLUMTENeN, KakoBbl YCROBUS UX MPUMEHEHUS, U Kakue (DakTopbl MOryT CMAMMUTL UK,
HaobopoT, ycyrybuTb OTBETCTBEHHOCTb. B JONOMHEHME K 3TOMY, CTOUT YAeNnUTb 0C0B0e BHUMAHWE U3YYEHMIO
peasbHbIX KEMCOB M3 CyaebHON NpaKkTUKK, YTOObI NOHUMATb, KaK CyAbl TPAKTYIOT 3aKOH U Kakue peLLeHns Bbl-
HOCSTCS B KOHKPETHBIX CUTyaLMsIX. ITO MOXET MOMOYb B BbISIBIIEHUM TPEHAOB W NATTEPHOB B MPABOMNPUMEH U-
TENbHOW NPaKTUKe, a TakKe AAaCT BO3MOXHOCTb PAaCCMOTPETb, COOTBETCTBYIOT SN PELIeHUst CyaoB Ayxy u byk-
BE 3akoHa. TPeTben BaxXHON 3adayen ABnseTcs BolpaboTka pekoMeHaaumin No COBEPLLEHCTBOBAHMIO 3aKOHO-
AaTenbCTBa, PErynmpyoLero 0TBETCTBEHHOCTb 3a HE3aKOHHOe NpeanpuHUMaTensCTBO. Ha OCHOBaHWMM Bbi-
LUEU3NOXEHHOTO aHau3a, B npouecce HanucaHus paboTbl ByayT BbiSBMEHbl OCHOBHbIE NPOBremMbl U HeAo-
cTaTkun B mpasonpumeHeHun ctatbi 171 YK P®, a Takke B CyLleCTBYKLlEM 3aKOHOAATENLCTBE B LIESIOM.
[MaBHas Lenb 3TOM 3aJa4y 3aKo4aeTCs He TOMbKO B CUCTEMATM3ALMM YXKe UMEIOLWMUXCS 3HAHUNA O HEe3aKoH-
HOM MpeanpUHUMATENBCTBE, HO U B CO3L4AHWUN KOHCTPYKTUBHBIX MPEANOXEHWA, KOTOpblE CMOMYT YyyLuTb
CUTyaLMIo B faHHON obnacTu. BaxHo Takke y4eCTb MHEHWS 3KCNepTOB, UCcrefoBaTtenet v npeanpuHuMar e-
Inen, NOCKOMbKY MX OMbIT U B3rASA CO CTOPOHbI MOTYT 060raTuTh aHanu3 1 4aTb HOBbIE NEPCNEKTUBbI AN W3-
MEHeHWs 3aKoHoAaTenbCTBa. B koHue paboTbl credyet copmynmposaTtb 0606LLEHHbIE BbIBOALI, KOTOPbIE
BynyT OTpaxaTb BCE acnekTbl MCCRefOBaHMA U NPeaSiOKeHHbIe PEKOMEHAALMM, YTO AACT BO3MOXHOCTb He
TONBKO YNYYWWTb NPaBOMPUMEHEHWE, HO W pacMpuUTL NpeacTaBneHne o npobneme, obsueas eé B bonee
LUMPOKWIA KOHTEKCT COBPEMEHHBIX PEeariMin 1 BbI30BOB, C KOTOPbIMU CTankuBaeTCs npeanpuHUMaTenbekas
cpena B Poccuu.

Obuiee NnoHATHUE O HE3aKOHHOM NpeANnPUHMMATENLCTBE
OnpepeneHue U BUAbI HE3aKOHHOTO NpeAnpPUHUMATENbCTBA

He3akoHHOe NpeanpuHUMaTenbCTBO ABMSETCS OAHOM U3 Haubornee akTyanbHbIX Npobrem, ¢ KOTOpbIMU
CTaNnkMBaeTCs COBpeMeHHOe obulecTBo. B cootBeTcTBUM C YronoBHbIM kogekcom Poccuiickon deaepaumm,
nog, HEe3aKOHHbLIM NPeanPUHUMATENLCTBOM NOHUMAETCS OCYLLECTBIIEHNE NPEANPUHUMATENBCKON AeATeNbHO-
CTn 6e3 COOTBETCTBYIOLLEN NMULEH3NN UMK paspeLLeHns, HeOBX0aMMbIX AN BEAEHUS JaHHOro Buaa busHeca.
OTO onpefeneHne oxBaTbiBAeT LUMPOKWIA CMEKTP AENCTBUIA, BKMOYAs Kak PuU3nyeckue, Tak U puanyeckme
nmua, KOTopble HapyLLakT YCTaHOBNEHHbIE 3aKOHOM TpeboBaHWs 1 ycrnosus. OgHUM U3 XapaKTEPHbIX Mpu-
3HAKOB HE3aKOHHOrO NpeanpuHUMaTENbCTBA SBMSETCA OCYLLECTBEHNE OEATENBHOCTMU, KOTOpas MOXeT BbITb
NOTEeHUMansHO onacHon Ans notpebutenen wnu obliectsa B LENoM. BaxHO OTMETWUTb, YTO HE3aKOHHOE
NpPeanpPUHAMaTENbCTBO MOXKET MMETH PasHble (POPMbI, HaYMHAs OT MENKON TOProBIM U 3aKaHYMBAs KPYMHbl-
MW (DUHAHCOBBLIMM MaXMHALMSMK, YTO MO3BONSAET KBANU(ULMPOBATb Er0 Kak CEPbe3HOe NMpaBOHAPYLLEHNE C
pasHoobpasHbiMK nocneacTBuaMK. [prMepoM HE3aKOHHOMO MpeanpUHAMATENbCTBA MOXHO CuUMTaTb Aes-
TENbHOCTb 6€3 perncTpaumm B HanoroBbIX OpraHax, Yto NPUBOANT K HAPYLLEHMIO HAMOroBoro 3akoHoAaTe fb-
CTBa W NOAPbIBAET YECTHYH KOHKYPEHLMIO HA pbiHKE. BaXHO TaKKe yuMTbIBaTb, YTO HE3AKOHHOE NPEANpPUH u-
MaTenbCTBO YacTO NEPENIETEHO C APYrUMU BUAAMU MPABOHAPYLIEHWA, TAKUMM KaK OTMbIBAHWE OEHEXHbIX
CPeAcTB MnM MOLUEHHNYECTBO. [MoaToMy 6opbba C HE3aKOHHOW NPeanpPUHUMATE NbCKON AEATENbHOCTLIO Tpe-
ByeT KOMMNEKCHOro NOAX0AA M aKTUBHOMO B3aMMOAEWCTBIS PasHbIX roCyAapCTBEHHbIX OpraHoB. CyLuecTByOT
pasnnyYHbIE BUAbI HE3AKOHHOTO MPeanpUHUMATENLCTBA, KOTOPbIE KMacCU(UUMPYIOTCS B 3aBUCMMOCTU OT Xa-
pakTepa HapyLeHus 1 nocneacTeuii ans obwectesa. OgHUM M3 Hambonee pacnpoCTpaHEHHbIX BUAOB SBNSET-
CAl He3aKOHHAs TOProBMs, KOTOpas BKMOYAET B cebs npoaaxy ToBapoB 6e3 COOTBETCTBYHOLMX pa3peLLeHiit,
COOBLLEHNA O NPOUCXOXKOEHUM M KAaYECTBA TOBAPOB. JTa hopmMa HE3AKOHHOTO NPeAnpPUHMMATENLCTBA HAHO-
cut yuwepb kak notpebutensm, Tak U neranbHbIM NPeanpuaTUSM, CO34aBasi HEKOHKYPEHTHbIE YCNOBUS Ha
pbiHKe. KpoMe TOro, BaXHOW KaTeropuei sSIBNSETCS HE3aKOHHOE OKasaHWe YCyr, KOTOPOE TaKkKe MOXET Bap b-
MPOBAaTLCA OT NPEAOCTABNEHUS MEANUMHCKUX YCnyr 6e3 NNLEH3UM A0 HE3AKOHHbIX (hMHAHCOBbIX Onepauuii. B
9TOM KOHTEKCTE MOryT paccMaTpuBaThCs W Cryyau BeaeHus busHeca 6e3 HeobxoanMbIX NMLEH3NIA UK cep-
TU(MKATOB, YTO MOXET YrpOXaTh XM3HU 1 300POBLIO rpaxaaH. OcobeHHO 0CTPO CTOMT Npobrema HE3aKOHHOW
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npeanpuHUMaTEeNbCKO AeATENbLHOCTY B 06nacTu asapTHbIX Urp, koTopast pacnpocTpaHeHa B Poccun. 3ava-
CTYI0 Takue JEeNCTBUS CTAHOBSATCS UCTOYHUKOM HE TOSTbKO 9KOHOMMYECKUX MOTEPb, HO U CoLManbHON HecTa-
OUNBbHOCTY, Tak Kak MOryT crnocobCTBOBaTL PA3BUTUIO KPUMMHATBHBIX CTPYKTYp. Bce BbllenepeyncneHHble
BMAbl HE3AKOHHOTO MPeanpUHUMATENLCTBA KOHMAMKTYIOT C NOHATUEM L0BPOCOBECTHON OM3HEC MpaKTUKW K
CTaBAT NOA Yrpo3y CrpaBearniMByl0 KOHKYPEHLMIO, YTO AeNnaeT X LensaMm MexayHapoaHbIX U HaLWMOHanbHbIX
OpraHu3auUmnin, CTPEMSLLMXCS K 3alUMTe 3aKOHHbIX OM3HecoB W noTpebutenen. Mpobnema He3akoHHOro npea-
NPMHUMATENbCTBA MMEET Cepbe3Hble pUaNYECcKUe NOCNEeACTBUSA, Kak ANS UHAMBULYaNbHbIX NpeanpuHUMa-
Tenen, Tak u ang obulectsa B LenoM. C TOUKW 3peHus YronoBHOrO Npasa, He3akoHHOe MpeanpuHUMaTesb-
CTBO NOASIEXUT YTrONOBHOMY MPecnefoBaHMI0, YTO BIEYET 3a COB0M pasfnnyHble CaHKLMK, BKMOYas WTpadbl 1
nuieHne ceoboabl. Cymmbl LWTPadoB MOrYT BapbMpPOBATLCA B 3aBUCUMMOCTU OT CTENEHU TSHKECTU NPaBOHa-
PYLUEHMS U MOrYT JOCTUraTh 3HAYUTENbHBIX CyMM. KpoMe TOro, nocneacTBust MOrYT pacnpOCTPaHATLCS Ha
NULLIEHNE NpaBa 3aHUMaTbCs ONpeaeneHHon AeaTeNbHOCTbI0 U Ha 0Bsi3aTenbHbIe KOMMEeHcaUu NocTpaaas-
LUKMM, YTO JOMOMHUTESIBHO HarpyaeT NpaBOBYK CUCTEMY U SKOHOMMKY B LNIoM. Ha ypoBHE rpaxgaHCKoro
npaea nocTpagasLuie UMET NPaBo Ha BO3MELLEHNE YObITKOB, YTO MOXET MPUBECTMU K ASIUTENBHBIM W CROX-
HbIM CyebHbIM pasbupaTenbcTBam. BaxkHO yNOMsIHYTh, YTO HE3AaKOHHOE MpeanpUHUMATENbCTBO NOApLIBaeT
He TONbKO 9KOHOMMYECKME OCHOBbI, HO 1 BbI3bIBAET COLManbHbIEe NPObNeMbI, Takue Kak yBENMYEHUE YPOBHS
NPECTYNHOCTU M Koppynumun. Ha oHe 3Toro Heobxoammo passuTie 3PdEKTUBHLIX MEXAHW3MOB NpaBonp U-
MEHEHWS 1 KOHTPOMS CO CTOPOHbI FOCYAapCTBEHHbLIX OpraHoB, YTobbl 06ecneunTb 6e30MacHOCTb rpaxgaH u
3awmnTy ux npas. Heobxoanmo oTMeTUTb, YTO athdekTBHas Gopbba ¢ He3aKOHHBIM NPEANPUHUMATENBCTBOM
TpebyeT He TONbKO YrofIOBHO-MPABOBbIX Mep, HO W MPEBEHTUBHbLIX MEPONPUSATUIA, HanpaBneHHbIX Ha UHGOp-
MUPOBaHWe rpaxxaaH O pUckax, CBS3aHHbIX C y4acTMeM B HehopManbHO SKOHOMUKE.

OCHOBHble NpM3HaKK NpaBOHapPYLIEHMSA

HesakoHHOEe npeanpuHUMATENLCTBO, cornacHo ctatbe 171 YronosHoro koaekca Poccuinckon ®eaepa-
LUnn, npeacTaBnsieT cobon OCyLLeCTBEHME NPEANPUHUMATENLCKON AesTenbHOCTM 6e3 pernctpauun unu B
Cnyyae, ecnuv Takas 4esTeNbHOCTb NOANEXMT 00653aTeNbHONM perncTpaumm, Ho oHa He bbina 3aperucTpupoBa-
Ha B YCTAHOBNEHHOM nopsiake. YCnoBmem Ans ksanuukaLum 4encTBIUiA Kak HE3aKOHHOMO NpeanpuUHUMaTenb-
CTBa SIBNSETCS OTCYTCTBME NPEAYCMOTPEHHOIO 3aKOHOM paspeLLeHnsl Ha OCYLLECTBNEHWe faHHOW BUaY Aes-
TENBHOCTW WK BbINOMHEHWe 0bs3aTeNbHbIX TPeboBaHWN, NPeayCMOTPEHHBIX Pa3NNYHLIMA HOPMATUBHBIMU
aktamu. OCHOBHOIA MPpKU3HaK 3TOr0 NPaBOHAPYLLEHMWS 3aKIKYaeTCs B TOM, YTO OHO OCYLLECTBNSETCS C Lenblo
nonyyeHuns NpubbInu, NpUYeM AeATEeNbHOCTL BEAETCS C BegoMa nnla, OCMapuBaloLLEro 3aKOHHOCTb CBOEM
AEATENbHOCTU. BaXHO OTMETUTb, YTO AaHHbIA BUL NPaBOHAPYLIEHUSI COAEPXMUT B cebe Kak Npu3Haku, xapak-
TEpU3ytoLLMe noBeaeHne CyObekToB, Tak 1 NPU3HaKK, OTPaXatoLWmMe NOCNeaCTBUS UX AesHWA. K umcny Takmx
NPU3HAKOB MOXHO OTHECTW OTCYTCTBUE OhuLManbHOMO ctatyca cybbekta npeanpuHUMaTensCKkoi aesaTenb-
HOCTM, YTO BEAET K NPaBOBOW HEOMPELENEHHOCTN N HapyLUEHUo npaB notpebutenei. Kpome Toro, He3akoH-
Has NpeanpUHUMaTensCcKas AeATeNbHOCTb MOXET ObiTb CBSi3aHa C YKNOHEHWEM OT ynnaThl Hanoros U 06s3a-
TEMNbHbIX NNATEXEN, YTO HapyLLaeT MHAHCOBYHK CTabUNbHOCTL rOCYAAPCTBa U €r0 BO3MOXHOCTL obecneyu-
BaTb couMarnbHble rapaHTuy ans rpaxaaH. KnioyeBbiM MOMEHTOM B MOHMMAHUM HE3AKOHHOTO NPEANPUHUMa-
TENbCTBA ABMNSAETCS €ro HeoOPOBOMbLHbIN XapaKTep, Tak Kak CyObeKTbl, 3aHMMaroLmMecs noaobHon gesaTenb-
HOCTbI0, 3a4aCTyH0 He OCO3HAOT BCEW OMAcHOCTW W OTBETCTBEHHOCTW CBOWX LEACTBUIA B AONITOCPOYHON Nep-
cnekTuee. OTO NoAYepKUBaeT HeobXoaNMOCTb NOMHOLEHHOMO NPaBOBOMO PErYNIMPOBAHMUS 1 Pa3bsSCHUTENBHON
paboTbl B 06nacTh NpeanpuHMMaTensCTBa.

MpaBOMEPHOCTb B NPEANPUHUMATENBCKON AEATENBHOCTU UMEET BaXHOE 3HAYEHME, MOCKOMbKY OHa
3aLUMLLAET MHTEPECHI Kak CaMuX npeanpuHuMatenen, Tak u notpeburenen. Hannume Heobxoanmblx nuueH-
311, paspeLLeHiil 1 perucTpauui no3sonseT 06ecneumnTb 3alMTy npaB BCEX Y4aCTHWUKOB pbiHka 1 obecneyu-
BaeT KOHKYPEHTHbIE YCroBMS Ans BegeHns GusHeca. CyLlecTByeT HECKOMbKO KPUTUYECKM BaxXHbIX NPU3HAKOB,
KOTOpbIE OTNMYAIOT NeranbHy NPeanpPUHUMATENLCKY AESTENbHOCTb OT HE3aKOHHOW. Bo-nepBbix, nerans-
Has npeanpUHUMATENbCKas AeATeNbHOCTb BCErga OCYLLECTBNSETCA B pamkax YCTAHOBNEHHOMO 3aKOHOAa-
TENbCTBA, YTO CO3AET NPABOBYK OCHOBY AN 3alUMTbl UHTEPECOB NpeanpuHuMaTenen. Bo-BTopbIX, nerans-
Hast OeATeNbHOCTb rapaHTMpYeT AOCTYN K (hMHAHCOBLIM pecypcaM, TakuM Kak KpeauTbl U MHBECTULMM, YTO

I MEXXAYHAPO[IHAA HAYYHO-MPAKTUYECKAA KOH®EPEHLIMA | MLHC «HAYKA W MPOCBELLEHWEN




OPVIMYECKOE OG03PEHME ﬂ

HEBO3MOXHO Ans CyObeKTOB, BEAYLLMNX HE3aKOHHYIO OeATeNbHOCTb. Takol JOCTYN B CBOKO 04epesb N03BOMS-
eT bonee NonHO peanu3oBbIBaTh NOTEHUMAN Bu3Heca, co3gasas HoBble paboune MecTa 1 cnocobCTBys 3KO-
HOMMYECKOMY pocTy. B-TpeTbux, neranbHble NpeanpyHAMaTeni cnocobHbl passmBaTb CBOM KOMMaHWUK B pam-
kax NpaBOBOro Nons, NPeAoCTaBNsAs rapaHTUM MHBECTOPaM W NoTpebutensm. BaxHbiM acnekToMm Takke siB-
NAeTCS NOBbILWEHWE HANOrOBbIX NOCTYNIEHN B BIOAKET rocyaapcTea, YTo NO3BONSET (PUHAHCUPOBATL COLLM-
arnbHO 3HaYMMble NpoekTbl. MogBoaAS UTOM, MOXHO CKasaTb, YTO HalM4Me NPaBOBbLIX U aAMUHUCTPATUBHBIX
paMoK B cchepe npeanpuHUMATeNbCkoin AeATENbHOCT UMEET KOTOCCarnbHOe 3HaYeHne Ans 9KOHOMUYECKOM
Be3onacHOCTH Kak 0TAeNbHOro 6usHeca, Tak 1 rocydapcTaa B LESOM.

[MpaBonpumeHerne ctaten 171 YK PO craBuT nepen puanmyeckumn 1 cynebHbiMM opraHamu psg
CNOXHbIX 3aaay. Bo-nepsbix, He0BXoanMa YeTkas kBanmukaums JeNCTBUM, KOTOPbIE MOXHO OTHECTY K He3a-
KOHHOMY NpeanpuHUMaTEnsCTBY. Ha npakTuke 9TO MOXET Bbl3blBaTh 3aTPYAHEHWS, NOCKOMLKY MHOTAA onpe-
AEeneHHble AEeNCTBUS MOTYT Bbl3blBaTb COMHEHUS B CBOEW 3aKOHHOCTU axXe Y OmnbITHbIX HOPUCTOB. OPGeKTB-
HOe npaBonpuMeHeHue TpebyeT rnyboKoro aHannsa KOHKPETHbIX 06CTOATENbCTB KaXgoro Aena, Yto npeano-
naraet Hanuuue BbICOKOKBANUPUUMPOBAHHBIX CMELWanMCToB, CNOCOBHBIX MPaBUIIbHO OLEHUTb CUTYaLMio.
Bo-BTOpbIX, HEOBXOANMO YUNTLIBATb, YTO HE3AKOHHOE NPEANPUHUMATENLCTBO MOXKET NPOSBASTLCS B Pa3HbIX
(hopmax, BKIHOYas TEHEBYH AKOHOMUKY W Pa3fnyHble CXEMbI YKNOHEHUS OT ynnaTbl HanoroB. 1o TpebyeT oT
NPaBOOXPaHWUTENbHBIX OPraHOB KOMMMEKCHOTO NOAX0oAa K paccnefoBaHWi0 JaHHbIX AesHUA U B3auMogel-
CTBMA C APYrUMW TOCYAAPCTBEHHbIMW CTPYKTYpaMM, TakMMW Kak Hanorosas cnyxba u npokypatypa. B-
TPETbUX, NPaBONPUMEHEHNE CTaTbl 171 He JOMKHO NPUBOAMUTL K Ype3MEPHOMY YrONOBHOMY NPECHEefOBaHMIO,
MOCKOITbKY 9TO MOXET HEraTUBHO CKa3aTbCs Ha BU3HeC-cpeae 1 CnpoBOLMPOBaTh HEOBOMLCTBO Cpeau npea-
npuHUMaTenen. Takke BaxHO, Y4ToBbl Mepbl N0 NPOTUBOAEMCTBUIO HE3AKOHHOMY MpeanpUHUMATENbCTBY He
CTaHOBUIUCb MHCTPYMEHTOM AaBReHUs Ha neranbHbi GusHec. oaTomy, aHanuaupys npaBonpuUMeEHeHue
9TOW cTaTbl, HEOOXOAMMO CTPEMUTLCS K YPABHOBELLEHHOMY MOAXOZY, KOTOpbIA Obl coYeTan 3aLuuTy 3KOHO-
MWYECKUX MHTEPECOB roCydapcTBa C NpedynpexaeHneM BO3MOXHBIX 310ynoTpebnenun 1 nogaepkaHuem
3A40poBbs BU3HeC-cpeab.

Ananus ctatbu 171 YK PO
TeKyLime NONoOXeHNA U U3MEHEHMA

CornacHo gencTByloLeMy 3akoHopaTtensctBy Poccuiickon ®epepauun, He3akoHHOe npeanpuHUMa-
TENbCTBO NpefcTaBnseT cobon B 3HAUMTENBHON CTENEHN akTyanbHylo K obcyxaaemyto npobnemy, kotopas
TpebyeT TWaTeNbHOro aHanmsa Kak co CTOPOHbl NPaBO3aLLMTHUKOB, TaK W CO CTOPOHbI NpeanpuHUMaTenei.
Cratbs 171 YronosHoro kogekca P® cogepXuT nonoXeHus), KacarLlmecs 3HaKOB HE3AKOHHOTO NPeanpyHu-
MaTenbCTBa, KOTOPbIe OXBATbIBAKT AENCTBUS, OCYLIECTBIsSEMble 6e3 rocydapCTBEHHOM perucTpauun unm
nuueHsun. B nocnegHue rogbl Ha )OHE 3KOHOMMUYECKUX U3MEHEHWA U KPU3WUCOB, NPOUCXOAALLMX B CTPaHe,
YBEMUYNIIOCH KOMUYECTBO Cry4aes, KOrAa MHANBMAYanbHble NpeanpuHUMaTeni AenCTBYIOT B CEPON 30He, YTO
CO3AaeT OnpeaeneHHble PUCKM Kak [N 3KOHOMMKM, Tak W AN HaceneHws B Lernom. HesakoHHas gestenb-
HOCTb B NpeAnpUHUMATENLCTBE BKIIOYAET B Ce6S He TONbKO OTCYTCTBUE PErUCTPaLMM UV INLEH3UK, HO Tak-
Xe W [pyrue HapyLeHWs, Hanpumep, YKNOHEHWe OT YnnaTbl HanoroB, NOAKMOYEHNE K CXEMaM MOLLEHHUYe-
CTBa W UCMOMb30BaHWE MOANOXHBIX JOKYMEHTOB. OTU acnekTbl MOPOXAAT HeOBXOAMMOCTb B aKTUBHOM 3a-
KOHOAATENbHOM PEryNMpoBaHNK U KECTKOM KOHTPONE 3a AesaTenbHOCTb0 CyObekToB busHeca. Kpome Toro, B
ycnosusix rnobanusauum 1 KOHKypeHTHOM 60pbObl MHOTME KOMMaHWM npuberatT K HE3aKOHHbIM MEeTodaM,
4TOBbI COXpPaHWUTL CBOM NO3NLMN HA PbIHKE, YTO AenaeT npobnemy eue 6onee BaxHON.

B nocrnegHue rogbl 3aKOHO4ATENLCTBO, KacatoLeecs He3aKOHHOMO NpeanpuHUMaTENbCTBa, NpeTepne-
no psg uameHeHni. B yactHocTu, B 2020 rogy Obinn BHECEHbBI NOMNPaBKA B YTONOBHbIN KOAEKC, YTO, C O4HOM
CTOPOHbI, MO3BOMIUIO YXECTOUNTb OTBETCTBEHHOCTb 3a NOAOOHbIE NPABOHAPYLLEHUS, @ C APYron — YTOYHWNO
[€eTanu neranbHoi NpeanpuHUMATENbCKON LeATENbHOCTU. T U3MEHEHUS HanpaBneHbl Ha Bopbly ¢ cepbl-
MW cxemamu BeeHust GuaHeca v 3awuty 4o6pOCOBECTHBIX NpeanpuHuMaTenei. iaMeHeHus Takke kacaTcs
YCKOPEHHOTO NPOLECCyarnbHOro Nopsiaka, YTo 3HaunUTeNnbHO obneryaeT paboTy NpaBoOXpaHUTENbHbLIX OpraHoB
Mpw paccrnefoBaHuy Takux aen. Tem He MeHee, HECMOTPS Ha 3TU YCUIUS, OCTAeTC MHOTO Hepa3peLleHHbIX
BOMPOCOB, CBS3aHHbIX C MPaBONPUMEHEHNEM. Hanpumep, OTCYTCTBME YETKUX KPUTEPUEB AN ONpeseneHns
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HEe3aKOHHON LeATeNbHOCTU MHOrAA NPUBOAMUT K HApYLLEHWIO NpaB NpeanpuHUMaTenei, KoTopble, BO3MOXHO,
MPOCTO He 3HAKT O TOM, YTO UX AECTBUS HAPYLLAKT 3aKOH. OTO BbI3blBAET PE3KOE HEJOBOMLCTBO U CO3AAET
aTmocdepy HecTabunbHOCTK Ha PbiHKe, YTO, B CBOKO OYepedb, BNUSET Ha obwuii KnumaTt ans BeaeHns 6us-
Heca. Kpome TOro, He0BX0ANMO OTMETUTL CROXHOCTL NPABONPUMEHUTENBHON MPAKTUKW, YTO HEPEKO BbI3bl-
BaeT lopuanyeckue Konnm3sum, napnaMeHTCKue Cnopbl M HEOMpPeaeNeHHOCTb B NPaKTUKe CyA0NpPOU3BOACTBA.
Ha cerogHsWHWA eHb CyLLeCTBYET HECKOMbBKO KIoYeBbIX NPobneM, CBA3aHHbIX C NpaBONpUMEHEHWeM CTa-
Tou 171 YK P®. Bo-nepBbIx, BO3HUKAET BONPOC O HEAOCTATOYHOM MPaBOBOW OMPeesEHHOCTU B OTHOLIEHUN
NOHATMA "He3aKoHHOE NpeanpuHUMaTensCTBo”. OBLEenpUHSATbLIE KPUTEPUU HE BCEraa NO3BOMSIOT TOYHO Krac-
cuuumMpoBaTh AeNCTBUS NpeanpUHUMATENs Kak 3akOHHbIE UMW He3aKOHHbIE. JTO NPUBOAMT K HeoBxoanumo-
CTW WHTEpNpeTaLun 3aKOHOB, YTO HEMPABOMEPHO U MOXET HEraTMBHO OTPa3UTLCA Ha JOOPOCOBECTHBLIX OU3-
HecMeHax. Kpome TOro, KpUTUYECKUM SBRSIETCS BOMPOC O KOPPYNLMM Cpean KOHTPONMPYIOLWMX OpraHoB, YTo
TaKKe MOXET NOBMUATL Ha AP EKTUBHOCTL 60PbOLI C HE3aKOHHBLIM NPeanpUHUMaTENLCTBOM. MHOrAa cnyyan
3noynoTpebneHuns cryxebHbIM NOMOXeHNEM CO CTOPOHbI AOMMKHOCTHbIX ML, NPUBOASAT K HEOBOCHOBAHHOMY
npecnefoBaHnio BU3HECMEHOB — 1 3TO CO3AaeT JOMOMHUTENbHbIE PUCKW AN BEAEHUS NerarnbHoro busHeca.
HakoHeL, OTCYTCTBYIOT afieKBaTHbIe MeXxaHU3Mbl CO CTOPOHbI rocydapcTBa no NoAaepxke nocTpadasLUMx OT
HEe3aKOHHOro NpPeanPUHUMATENbCTBA; Takne MepbI, kKak KoMneHcauus yobITKOB Uu topuanyeckas sawuTa, He
BCerga AOCTYMHbI, YTO ele bonblue ycyrybnseT cutyaumo. B cBa3n ¢ 9TUM npeacTaBnseTcs Lenecoobpas-
HbIM NPOBOAUTL AaribHenLWwne uccnefoBaHns B 06ract NpaBoONPUMEHEHUS NPOTUB HE3AKOHHOMO Mpeanpu-
HUMaTenbCTBa Anst pa3paboTku bonee ahdeKTUBHLIX MEXAHWU3MOB YCTPAHEHNS BbISIBIIEHHbIX HEAOCTATKOB.

CynebHas npaktuka no ctatbe 171

CynebHas npakTuka no ctatbe 171 YronosHoro kogekca Poccuitckon ®efepaumu, kacaroLencs Hesa-
KOHHOrO NpeanpuHMMaTenbCTBa, NpeacTaBnseT coboM BaxHbIN acnekT NpaBoONPUMEHEHNS, KOTOPLIN TpebyeT
OTAENbHOro aHanmsa. Mpu HanuuMM MHOTOYMCIIEHHBIX A€M, pacCMaTPMBAEMbIX B CyAaX, OCHOBHOE BHUMaHWE
yAenseTca Bonpocam, CBA3aHHbIM C ONpeAeneHeM cocTaBa NPEeCTYNNEHNs], @ TakKe C XapakTepom W mac-
LWTaboM He3aKOHHOM LesTeNbHOCTU. BaXHO OTMETUTb, YTO HE3AKOHHOE NPeanpUHUMATENBCTBO OXBATLIBAET
LUMPOKMI CNEKTP AENCTBUI, KOTOPbIE MOTYT KBaNUULMPOBATLCS Kak YronoBHbIE NPaBOHAPYLIEHUS: OT 3aH$-
TUS NPeanPUHUMATENBCKON AeATENbHOCTbIO 6e3 rocydapCTBEHHOM PervcTpauun Ao YKMOHEHUs OT ynnaThl
HanoroB W Apyrux obs3atenbHbIX nnatexen. B cyaebHOM npakTuke paccMaTpuBatoTCs Aena, rae CyLecTByeTt
HeobX0AMMOCTb OMpesenuTb, SBASETCS N NpeanpuHUMaTensCkas AesTenbHOCTb 3aBEAOMO OMaCHOM Mnu
HeLlenecoobpasHomn, YTO MOXET SBNSTLCS OCHOBAHMEM ANs BO3OYXOeHUs yronosHoro aena. B xoge cyne6-
HbIX pa3bupaTenbCTB aKLEHTbl CMELLATCA B CTOPOHY OLIEHKM NPUYMHEHHOTO Bpeda, CTEMEHW BUHbI U Hanw-
4ns NPECTYNHOrO YMbica. Hanpumep, B 0QHOM U3 Aen, pacCMOTPEHHbIX B 0BracTHOM cyae, npeanpuHumMa-
TEMNb, HE UMES NULEH3UN Ha OCYLLECTBNEHNE ONPEAENEHHOro Buaa AeATENbHOCTH, Bbln NPUBIIEYEH K Yronos-
HOW OTBETCTBEHHOCTW. Cy Npu BEIHECEHWUN PELLEHMS YYEN HE TOMBbKO OTCYTCTBME COOTBETCTBYHOLWMX paspe-
LUEHWA, HO U TO, YTO AENCTBUS OBBMHAEMOrO MMENWN CUCTEMHbIN XapakTep U MPUYMHUAN 3HAYUTEBHBIN
yuiepb KOHKypeHTam W rocyaapcTsy. B pesynbrate, noacyaumblid 6bin npu3HaH BUHOBHBLIM, @ €10 AesTeNb-
HOCTb Obina KBanMgUUMPOBaHa kak YrofloBHOE NpaBOHAPYLUEHWE, CBA3AHHOM C HE3aKOHHBLIM NPeAnpUHUMa-
TENbCTBOM.

Ocoboe BHMMaHWe B cyaebHoit npaktuke no cratbe 171 YK PO cTouT yaenuTb XapakTepucTikam Kax-
[0ro KOHKpeTHoro gena. K npumepy, HECKOMNbKO Aen Kacanucb NpeanpuHUMaTeneil, 3aHMatoLwmuxcs npous-
BOACTBOM ¥ npogaxei ToBapoB 6e3 cOOTBETCTBYOWMX cepTudmkaTos. CyaebHble akTbl B TakuX Cryyasx ge-
MOHCTPMPYIOT PasnnyHble NOAXOAbl K OLEHKe CTeneHW BUHbl W Haka3aHus. B ogHOM 13 gen cya HasHauun
WwTpad B KAYECTBE MEPbI HAKA3aHUSs, YUMTbIBAS, YTO NPeANpPUHUMATEND HE UMEN 3M0r0 YMbICa W AeNCTBOBAr
CKOpee Mo HEBELEHWIO, YEM U3 KOPBICTHbIX NOBYXaeHW . HanpoTus, B Apyrom cnyyae, cyd npusHan AencTans
npeanpuHUMaTenst npegHamMepeHHbIMA 1 HAHOCSALLMMM yLLepd 34paBOOXPaHEHNIO HACENEHNS], YTO MOBIIEKIO
3a coboi bonee CTporme caHKUmMM, BKMoYas nuweHne ceoboabl. Tak, 4acTo B CyaebHbIX akTax MOXHO BCTpe-
TUTb CCbINKY Ha HanMume OTArYaKoLWmx 06CTOATENLCTB: PELMANB NPECTYNNEHMS, UCTIONb30BaHME CyxebHOro
MOMOXEHWUS AN YKNOHEHWS OT YrOMOBHOW OTBETCTBEHHOCTU UK MacLiTab He3aKOHHOW AEeATENbHOCTM Mo OT-
HOLLEHMIO K ApYrM y4acTHUKaM pbiHKa. B psae cnyyaes cygebHas npakTika nokasbiBaeT Hanmume npouec-
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CyarbHbIX HapyLLEHWI, Y4TO TaKke BIIUSET HA UTOrOBOE pelleHne. Paccmotpenune agen no ctatee 171 YK PO
[EMOHCTPUPYET, YTO Cyabl CTAHOBATCS 60ree 0CTOPOXHLIMU B OLieHKe LeACTBUIA NpeanpuHUMaTenen, cTpe-
Msicb cbanaHcMpoBaTh 3aluTy NpaB NpeanpuHUMaTenei 1 rocyaapCTBEHHbIE MHTEPECH.

Obcyxpas cynebHyto npaktuky no cratee 171 YK P®, BaxHO BblgenuTb U OCHOBHbIE Npobrembl npa-
BonpumeHenus. CyaebHas npakTuka B AaHHOW 06nacTy YacTo CTaNKUBAETCS C LUMPOKAM TONKOBAHWMEM HOPM
3aKOHa, YTO COo3[aeT HeonpeneNieHHOCTb Kak ANl npeanpuHuMaTenen, Tak u ans cyaebHsix opraHoB. OfHOM
U3 npobnem ABNSETCA OTCYTCTBME YETKUX KPUTEpPUEB AN ONpeAeneHus TepMuHa 'He3akoHHOe NpeanpuHu-
MaTenbCTBO', YTO CTAHOBMTCS OCHOBHBIM UCTOYHUKOM NPaBOBbIX CMOPOB. ViHOrAa Cyaamm NpuHSTO peLleHne o
TOM, YTO CKPbITOE NPeanpUHUMATENBLCTBO, AAXKE NPU HANMYUWN Mano3HAYNTENBHBIX HAPYLUEHWUA, MOXeT BbITb
KBanMMULMPOBAHO Kak MpecTynmneHune, YTo CO3AaeT npeuefeHTbl Ang 3noynotpebnenuns npasocyavem. Tak-
Xe cyLecTByeT npobnema HefoCTaTO4HON NPaBOBOW OCBEAOMIIEHHOCTU KaK cpeaun npeanpuHumaTenei, Tak
Wy opraHoB Hazsopa. Hepenko maTepuansHO-TEXHUYECKUE acnekTbl NpeanpuHUMATENbCKON AedTeNbHOCTH
CTaHOBATCS NpeameToM CyaebHbIx pas3bupartensctB, B TO BPEMS Kak NpaBOMPUMEHUTENN HE YYUTbIBAOT
YCTaHOBMEHHbIE HOPMbI U TpeboBaHUs. CRNOXHOCTU BO3HUKAKOT U M3-32 MHOTOCMOMHOCTMW MPaBOBbLIX HOPM K
TpeboBaHui, KOTOpbIE JOMKHBLI coBrogaTes BnagensUamu busHeca, MHorga NpoTUBOpeYaLLMn Apyr Apyry.
B maHHOW cuTyauuu Hegopa3yMeHust B MHTEpNpeTaumn HOPM 3aKOHOB MOTYT NMPUBECTU K HEOBOCHOBAHHOMY
npecnefoBaHWio U 3aTSHbIM CyaeBHbIM npoueccam. B Lensx ynyywesus cutyauum Heobxoaumo nposese-
HWe KOMNNEKCHOro aHannaa 3akoHo4aTensCTBa, HanpaBEHHOro Ha yCTpaHeHue cnabblx MecCT, a Takke obec-
neyveHne bonee YeTkon NpaBoBoy 6asbl 4N15 NpesnpUHUMaTeNei.

CouuanbHble U 3KOHOMMYECKUE NOCNeACTBMS.
BnusHne Ha 3KOHOMUKY CTpaHbI

He3akoHHOe NpeanpyHUMATENLCTBO OKA3blBAET 3HAYNUTENBHOE BIIUSHWE HA SKOHOMUKY CTpaHbl, (op-
MUPYS HenerasnbHblid CEKTOP, KOTOPbI TPYAHO NOALAETCS KONMMYECTBEHHOMY YYETY U KOHTponto. Bo-nepsbIX,
9TOT CEKTOp CO3AaeT AaBreHne Ha neranbHble NpeanpusThs, NOCKOMbKY HeneranbHble upMbl MOTyT npe -
naratb TOBapbl ¥ ycnyri no bonee HU3KUM LieHaM, YKIOHSASICb OT HamnoroB 1 Apyrix 0683aTerbHbIX NnaTexen.
JTO CO30aeT HepaBHblE KOHKYPEHTHbIE YCIOBUS, NOAPbLIBAET AOBEPUE K SKOHOMUYECKOMY YCTPOWCTBY U 3a-
TPYAHSET pa3BUTUE Maroro 1 cpeaHero busHeca. B pesynbrate, 3aKOHOMOCMYLUHbIE NMPeaNpPUHUMATEN MOTYT
CTOMKHYTBCS C COKpaLLeHWeM npubbinu, CokpaLLeHneM pabounx MECT W, B KOHEYHOM UTOre, C BaHKPOTCTBaMM,
4TO HEeraTMBHO CKa3blBaeTCA Ha OBLUEM YPOBHE 3aHATOCTM B CTpaHe. bonee TOro, pocT He3akoOHHOMO npea-
NPUHUMATENBLCTBA MOXET CrnocoOCTBOBATL YBEMYEHUIO TEHEBON 3KOHOMMUKM, KOTOpas, Kak nMpaBuro, MeHee
npo3payHa u bonee noasepxeHa Koppynuuu. TeHeBas AKOHOMUKA CTAHOBUTCS HE TOMbKO CEpPbe3HbIM BbI30-
BOM /151 (pUCKanbHON NOMMUTUKM FOCYAapCTBa, HO 1 NPOBOLMPYET (OMHAHCOBYK HECTabUNbHOCTb, MOCKOMbBKY
OTCYTCTBYIOT afleKBaTHble MEXaHW3Mbl y4eTa U KOHTPONS 3a AEHEXHbIMM NOTOKaMMW. BbICOKMI ypoBEHb He3a-
KOHHOW NpeanpUHAMATENbCKON AEeATENbHOCTY TaKKe HEraTMBHO CKa3blBAETCSH HA MHOCTPAHHBIX MHBECTULMSIX,
MOCKOMNbKY MHBECTOPbI NPEeANnoYnTatoT BKMNaabliBaTb CPEACTBA B CTpaHbl C NPO3paYvHON U CTabUIbHOM 3KOHO-
MWUYeCKoit cpeaon. Hannume 6onbLLOro cerMeHTa TEHEBON 3KOHOMMKA MOXET OTMYrHYTb NOTEHLMANbHBIX UH-
BECTOPOB, KOTOPbIE MOrYT onacaTbCs 3a 6e30MacHOCTb CBOUX BIOXEHWUA U HEBO3MOXHOCTb 0BECNeYnTb BO3-
BpaT WHBECTULMI B YCIOBWSIX BbICOKOM HeornpedeneHHocT. Takum obpa3om, He3akoHHOe npeanpuHUMa-
TEMNbCTBO NpefCcTaBnseT cobom KOMMIEKCHY0 Npobnemy, TpebyioLLyo KOMMIEKCHOMO NOAX0AA K €€ PELLEHUI,
BKIIOYas Kak aAMUHUCTPATUBHbIE, Tak U YrONOBHO-MPABOBbIE MEPbI.

[onrocpoyHble MOCNEeACTBAS HE3aKOHHOMO NMPEANPUHAMATENLCTBA MOMYT MPOSIBATLCS B Pa3fMYHbIX
acrekTax M OKkasblBaTb BMMSHWE HAa 3KOHOMMYECKME, COLManbHble W NpaBoBble Cdepbl. B 3TOM KOHTEKCTE
BaXHO OTMETUTb, YTO HedpopManbHas SKOHOMUKA, KOTOpas LUIMPOKO pacnpocTpaHeHa B Cryyae He3aKOHHbIX
npeanpUHAMaTENbCKUX OnepaLyil, co3haeT 3HauMTenbHble bapbepbl Ans aPdeKTUBHOrO pbiHka Tpyda. Pa-
BOTHWKM B TAKOM CEKTOPE YacTO NULLIEHbI 3aLYWTbl 1 NPaB, YTO NPUBOAMUT K YXYALUEHMIO YCOBUIA TPyAa, CHU-
XEHWMO 3apaboTHOM NnaTtbl M OTCYTCTBUMKO COLManbHbIX rapaHTui. [onrocpoyHas pabota 6e3 3akOHHOro
0hOpMIIEHUS M YCIIOBUI TPyda YrPOXAET He TONMbKO MHAMBMAYaNbHbIM NpaBaM paboTHUKOB, HO W CO3gaeT
CUCTEMHbIE PUCKU [N CTPaHbl B LIENOM, BKITH0YAsA CHUKEHUE YPOBHS XM3HW, POCT COLMANbHOrO HepaBeHCTBa
W NpecTynHOCTU. Ha MakpoypoBHE NPOAOIHKEHUE NPaKTUKX HE3AKOHHOTO NPeanpUHUMATENbCTBA MOXET Npu-
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BOAMTb K CHVDKEHMIO rOCYAapCTBEHHbBIX JOXOA0B, NOCKOMbKY U3-3a YKIIOHEHWS OT HAanoroobnoxeHus rocygap-
CTBO TepsieT CpPeAcTBa, KOTOPble MOXHO 6bino Obl HanpaBUTb Ha pasBUTME MHGPACTPYKTYPbI, COLMAnbHbIX
Nporpamm v Apyrux BaxHbix 4ns obuiecTsa npoyeccos. Takum 06pa3om, UCX0as U3 3TUX (PAKTOPOB, MOXHO C
YBEPEHHOCTbLIO CKasaTb, YTO HE3aKOHHOE MPeanpUHUMATENIbCTBO HE TOMbKO BO3LENCTBYET Ha 3KOHOMMKY Ha
YPOBHE OTAENbHbIX NPEANPUATUA WK PEMMOHOB, HO U CO30aeT LONTOCPOYHbIE HEraTuBHbIE 3PGEKTbl AN
BCero o6LLecTBa, BKMKYas XpoHUYeckue npobrnemsl ¢ PUHaHCMpoBaHWeM 0BLLECTBEHHbIX Briar, coumansHOM
HeCcornacoBaHHOCTM 1 HEOBOMbCTBA rpaxdaH. 70, B CBOK 0Yepedb, MOXeT Bbl3BaTb MONUTUYECKYIO HeCTa-
BUNbHOCTL M HEJOBEPHE K FOCYAAaPCTBEHHBIM UHCTUTYTaM.

B oTBET Ha yrpo3y, KOTOpy NpeacTaBnseT He3akoHHOe NPeANPUHUMATENLCTBO, rOCYAapPCTBEHHbIE Op-
raHbl NPUHUMAIT Pa3nnyHble Mepbl, HanpaBneHHbIE Ha NPOTUBOAENCTBIE TOMY SBMIEHW. BaxHbIM aTanom
B 3TOM MNpOLECCe SBMSETCA YCUNEHUE KOHTPONS 3a NpeanpUHUMATENBCKON AeATENBHOCTLIO, YTO BKIHOYaeT B
cebs paspaboTky bonee CTPOrx nNpaBun AN PerucTpauum KOMnaHuin, MOHUTOPUHT (PUHAHCOBBLIX MOTOKOB U
yNyyLIeHne cUCTEMbI HanoroobnoxeHns. IMEKTUBHOCTb TakuX Mep MOXeT 3aBuCeTb OT psida (hakTopoB,
BKMNKOYast ypOBEHb KOPPYNLMM, OTCYTCTBIE NPO3PAYHOCTU B aMUHUCTPATUBHBIX MPOLECCaX U HELOCTaTO4HYHO
0CBELOMIIEHHOCTb MpeanpuHUMaTenen o0 npaBoBbix obssaTenbcTBax. OAHAKO Aaxe Npu HanWuuMu CTPOruX
Mep NPOTUBOLAENCTBUS HEOOXOAMMO YYNTLIBATb, YTO OfHA M3 rMaBHbIX NPUYUH BO3HUKHOBEHWSI HE3AKOHHOIO
npeanpuMHMMaTeNbCTBa SBMSETCS BbICOKAs HANOroBast Harpyska U CroXHble YCroBus Ans BeAeHus busHeca.
MoaTomy, NOMUMO PENPECCUBHBLIX Mep, HEOOXOAUMbI TakKe U NPEBEHTUBHbIE AENCTBUS, HanNpaBreHHble Ha
yNyyLleHre 4enoBoro Knumata. 310 MOXET BKMOYaTh YNPOLLEHWe npouedyp peructpaunun busHeca, CHKe-
HWe HanoroBoro BpemeHn AN MasblX W CPEAHWX NPEAnPUSTUA U CO3AaHME YCOBUA ANS neraribHON KOHKY-
peHunUn B onpeaenerHbix otpacnsx. OgHUM M3 yCnewHbIX NPUMEpPOB CUCTEMHON 60pbObl C HE3aKOHHBIM
npeanpMHUMaTEeNbCTBOM SBASAKOTCA 0Bpa3oBaTeNbHbIe MHULMATKBbI, HaNpaBleHHbIe Ha NOBLILLEHWe NpaBo-
BOW rPaMOTHOCTY npeanpuHuMarTenen. Yem Gonblue nioaen 0CBEAOMIEHO O CBOMX NpaBax W 0083aHHOCTSX,
TEM MEHbLUE BEPOSTHOCTb BO3HWUKHOBEHUSI CUTyaLuu, B KOTOPOW OHW ByayT BbIHYXOEHbI BblbUpaTh Mexay
HEe3aKOHHbLIMM MPAKTUKaMW W BbIXKMBAHWEM B CIIOXKHbBIX SKOHOMUYECKMX YCroBMSX. Takum obpa3om, noctpoe-
HWe NPO3payHOi AEnoBOM Cpedbl C PaBHbIMKA YCIOBUAMW [N BCEX YYAaCTHWKOB pbiHKa MMEET peLuatoliee
3HayeHue ans 3ddekTnBHON 60pbObI C HE3AKOHHBIM NPeANPUHUMATENBLCTBOM.

MpaBa npeanpvHuMaTenen n 3awmTa 3aKOHHOro usHeca

HakoHel,, Kpome 3aKoOHOZaTeMbHbIX Mep, HeoOXOAMMbI TaKkKe MPOCBETUTENbCKME WHULMATUBBI,
HanpaBneHHble Ha 0OyyeHWe NpeanpuHMMaTenei CBOMM MpaBaM U BO3MOXHOCTAM WX 3awuTbl. MHorve
NpeanpuHUMaTEnn He NOHUMALOT, Kak AeNCTBOBATb B CllyYae HapyLLEHWs CBOMX MpaB, YTo AEnaeT UX ys3su-
MbIMW K MaHWMYNSLMAM CO CTOPOHbI HE0BPOCOBECTHBIX KOHKYPEHTOB WK KOHTPOMNMPYIOLLMX OpraHoB. Heob-
XOAMMOCTb B CO3AaHMKN 0Bpa3oBaTenbHbIX MPOrpamMm U CEMUHAPOB, KOTOPbIE 0BYyYaloT npeanpuHUMaTenen
OCHOBaM HOPUANYECKON rPaMOTHOCTM W NPEAOCTaBNST WH(OPMALMO O TOM, Kak NMPaBUMbHO B3auMOAEN-
CTBOBATb C FOCCTPYKTYPaMM 1 3aLLMLLATL CBOW MHTEPECHI, ABMSETCS aKTyanbHON 3agadei Ans passuTHs KO-
HOMUKW. Takum 06pa3om, 3a CYET BHYTPEHHErO COCTOSIHUS MPaBO3ALLNTbI, YPOBHS MPaBOCO3HAHMS CaMuX
npeanpuHUMaTenein u CTUMyNOB CO CTOPOHbI FOCYAApCTBA MOXHO €O3AaTb 3GeKTUBHYO 1 Be3onacHyio
busHec-cpeqy. B pesynbrate, NpaBunbHOE COYETAHWE 3aKOHOLATENbHBIX MHALMATKB, NPaKTUKA NpaBonpuMe-
HEHUS' 1 NPOCBETUTENLCKMX MEPOMPUSTU NO3BONMT AOOMUTHCA MO3MTUBHBLIX M3MEHEHUIA B cepe 3auTbl
npaB NpeanpuHUMaTenei, Yto, B CBOK ovepeab, OyaeT cnocobcTBoBaTh 000ralleHnto 3KOHOMIKM, MOBbILL e-
HWKO KOHKYPEHTOCMOCOBHOCTM 1 CO3aHNI0 HOBbIX Pabounx MECT.

3akntoyeHue.
MNopBseaeHune UToros
B pamkax npoBefeHHOro nccnegoeanusa craten 171 YronosHoro kogekca Poccuitickon ®epepaunu, ka-
CaloLLenCcst HE3aKOHHOTO NMPEANPUHUMATENLCTBA, MOXHO BbIAENUTL HECKOMbKO KrHouYeBbiX UToros. Mpexae
BCEr0, CneayeT OTMETUTb, YTO HE3AKOHHOE MPeANPUHUMATENLCTBO NPEACTaBnseT coboit CepbE3HYI0 Yrposy
Kak Ans (yHKUMOHMPOBAHMA NeranbHOW SKOHOMUKW, Tak M Ans npaeonopsiaka B cTpaHe. Ero nposiBneHms
BKMIOYaloT B cebs Takme OENCTBMSA, Kak WHOPMPOBaHUE 00s3aTeNbHbIX NULEH3WA, YKIIOHEHWE OT ynnatbl
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HanoroB, a TaKkke MCMONb30BaHME 3anpeLleHHbIX METOLOB ANns nonyyeHus npubbinu. K coxanexuio, cutya-
Wi, Koraa npeanpuHUMaTeni ns-3a HegocTtaTka NpaBoBOroO PErynmpoBaHNUs UMK B CUITY KOPBICTHOTO MHTEpe-
ca peLlarTcs Ha nogobHble 4eiCTBIS, CTaHOBUTCS BCE Bonblue. JTO Takke CBMAETENLCTBYET O HeobXxoau-
MocTun 6onee rnyboKoro aHanu3a haktopos, CrocOBCTBYHOLLMX TAKOMY NOBEAEHUIO, U BbIpaboTk adhekTnB-
HbIX Mep MO NPOTUBOAEMCTBUI0 HE3aKOHHBIM AEACTBUAM Ha pbIHKe. Jurisprudence 1 npakTuka nokasblBatoT,
4TO NOCNEACTBUS TaKUX AENCTBUN AENCTBUTENBHO Pa3pyLUMTESbHBI: OHU HEe TOMBKO HAHOCAT yLlepb SKOHOMu-
4eCKUM MHTepecam rocyaapcTsa, HO M NOApbIBaOT JOBEPUE CO CTOPOHBI NPaBONOpsaKka B LESIOM, NOCKOSbKY
nerasnbHble GU3HECMEHbI HAYMHAKOT YYBCTBOBATL CeBS B HEBBLITOAHOM MOMOXEHUU. Takke MexaHW3Mbl BbisiB-
NEeHNs 1 KBanUUKaLmum JaHHbIX MPaBOHaPYLUEHWUI BbI3bIBAOT MHOXECTBO BOMPOCOB CPeay HpUCnpyaeHLmum.
CnOXHOCTU C NPaBUIbHOM MHTEpPNPETaLMen HOPM 3aKoHa NOpo MPUBOAAT K HEOAHO3HAYHBIM CyAeBHbIM no-
CTaHOBMEHMSAM, YTO HE COBCEM COOTBETCTBYET noaxody B 60opbbe ¢ aHanornyHbIMU NpaBoHapyLWEHUSIMA B
APYrux cTpaHax. Takum 06pasoM, OAHWUM U3 UTOTOB AAHHOMO aHanm3a ABnseTcs HeobXxoQMMOCTb COBEPLUEH-
CTBOBaHWS 3aKOHOAATeNbHOM 6asbl, perynmpoBaHus, a Takke NPpaBONPUMEHUTENBHOM NPaKTUKK, YTO MO3BO-
nut Boree yCneLLHo BbISBNSATbL U NpecekaTb HE3aKOHHbIE AeCTBMS B cdhepe npeanpuHuMaTenscTaa.

[MpasonpumeHerue ctatbk 171 YK PO gemoHCTpupyeT HeoBX0aNMOCTb KOMMIEKCHOTO NOAX0Aa K Npo-
Breme He3akoHHOro npeanpuHUMaTenbscTea. OCHOBHLIM acnekToM AaHHOM NPOBeMbl SBNSKOTCS 3KOHOMUY e-
CKMe YCroBMs, B KOTOPbIX AEUCTBYIOT CyObeKkTbl MpeanpuHUMaTensCTBa. 3ayacTyio BbICOKME HaNoroBble
CTaBKM M CroxHast BropokpaTnyeckas cUcTeMa BbIHY)XAAT HEKOTOPbIX npeanpuHuMaTtenen npuberatb K
HapyLUEHMSM B MOMUCKaxX MyTen ONTUMU3ALMM W NOBLILLIEHWS! CBOE KOHKYPEHTOCNOCOBHOCTU. 3TO NogYepKu-
BaeT BaXHOCTb WHTErpauuy SKOHOMUYECKON MOMUTUKK C NPaBOBON cepor, 4Tobel co3aaTth bonee cTabunb-
Hble ycnoBust Ans BegeHus busHeca. Kpome Toro, HE0BX0AMMO aKTUBHEE NpUBReEKaTh K 0BCYXOEHMO 4aHHON
npobnembl camux NpeanpuHUMaTenen, uccnegoBatb UX NOTPEBHOCTU U npeanaratb afekBaTHbIE Mepbl Mo
YCTPaAHEHWO TeX NPEenaTCTBUAN, C KOTOPbIMU OHW CTankuearTcs. B this KOHTEKCTe, He MeHee BaXXHOW 3afavent
SIBNSETCS W NOBbILLEHWE YPOBHSA NPaBOBOW rPaMOTHOCTU cpeamn BuHeca, YTo NO3BOMUT YMEHbLUUTL YPOBEHb
He3HaHWs BonblKX KaTeropuin NOTEHUManbHbIX NpaBoOHapPYLWEHWA cpean npeanpuHumaTenen. MHmummposa-
HWe Jguanora Mexmy rocygapCTBEeHHbIMW OpraHamm, GU3HEcoM U O6LLEeCTBEHHbIMW CTPYKTYpaMu SBNSETCS
KpanHe BaXXHbIM LLAroM Ha MyTW K CHKEHMIO HEeraTUBHbIX NOCMEACTBUI HE3aKOHHOTO NpeanpUHUMATENLCTBA.
PacnpocTpaHeHue uHopMaLmm 0 AenCTBYOLLMX Mepax 1 06 OTBETCTBEHHOCTU 3@ HAPYLLIEHNS Takke MOXET
3HAYUTENBHO CHU3UTL YPOBEHb MPaBOHApyLIEHWA. B3auMoaencTeme BCeX BOBMEYEHHBLIX CTOPOH MO3BOMMT
CpopMMpOBaTh KOMMIEKCHYIO CTPATEr o, OCHOBAHHYH Ha peanbHbIX NOTPeBHOCTSX, YTO AOMKHO CTaTb BaX-
HbIM 3reMeHTOM 60pbObl C HE3aKOHHBIM NPeaNPUHUMATENBCTBOM.

Paccmatpusas nepcnekTBbl pa3BuTUS 3akoHodaTenbCTBa B cpepe Bopbbbl C HE3aKOHHBIM Npeanpu-
HAMAaTenbLCTBOM, CreflyeT aKUEeHTUpPOBaTb BHUMaHWe Ha CneaytoLmx acnektax. Bo-nepsbix, Heobxognmo
NpoJomKaTh CrneaunTb 3a pa3BUTUEM MEXOYHAPOLHOIO OMbiTa B 3TOM HanpasneHnn. CpaBHUTENbHbIN aHann3
Pa3NnYHbIX MPABOBbLIX CUCTEM MOXET BbISIBUTb YCMELLHble NPAKTUKWA 1 NOAXOoabl, KOTOpble MOryT BbITb agan-
TUPOBaHb! 115 POCCUICKOTO KOHTEKCTA. JTO KacaeTCs Kak npeaBapuTenbHON NPaBOBOW JKCMepTU3bl MHHOBa-
TUBHbIX (OPM BedeHuns BuaHeca, Tak M pa3paboTkn HOBOrO 3akOHOAATENbCTBA, KOTOPOE B MOSHON Mepe
y4TET peanun COBPEMEHHOTO pbiHKa. BO-BTOPbIX, BaXHbIM LUAroM Ha MyTU K CHIKEHWIO YPOBHS HE3AKOHHOM
NpeanpUHNMATENbCKON AeATENbHOCTU SBMSETCS BHEAPEHWE CUCTEMHOW NOAAEPXKM neranbHoro 6usHeca.
OTO MOXET BKM0YaTb Pa3BUTIE NPABOBOMO JOCTyNa 415 MarblX U CPEaHVUX NPEANpUATUA, CO3AaH1e YCIoBUI
ANS MHHOBATUBHbIX (POPM BeaeHUs BraHeca 1 Hanorosble NbroTbl Ans 0C060 aKTUBHbLIX Y4aCTHUKOB PbIHKA.
B-TpeTbyx, BaXHO yAENUTb BHUMaHKE NpodunakTMyeckuM Mepam 1 npaBoBoMy 06pa3oBaHuI0, KOTOpbIE M0 3-
BOMSAT CHU3UTb PUCKW. Takoi NOAXOL NOMOXET CHU3UTL HaKan cpeau npeanpuHuMaTtenen, yeTpaHuTs Hegob-
POCOBECTHY0 KOHKYPEHLMIO M MUHUMU3UPOBATL Cryvan HapyLUeHWid. B utore, BoiCTpanBaHue CUCTEMbI 3aK0-
HOAATENbCTBA, CUHXPOHU3MPYIOLLErO SKOHOMUYECKWE 1 NpaBOoBbIe acnekTbl, ByaeT cnocobeToBaTth neranu-
3auuv 1 ynpoLleHuio BeaeHnst BraHeca, YTo CTaHET HACTOSLLMM BKIAZOM B NOBbILIEHWE KOHKYPEHTOCMOCO6-
HOCTU CTPaHbl Ha MMPOBOWN apeHe.

PekomeHaauum
B cBeTe aHanusa cTatbn 171 YronosHoro kogekca Poccuiickon ®efepauni, NOCBALEHHOW HE3aKoH-
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HOMY MpeanpuHUMaTensCTBY, cnegyeT obpatnTb 0coboe BHUMaHWe Ha HeOBXOAMMOCTL AopaboTKM 1 COBEP-
LUEHCTBOBaHWS AENCTBYIOLLMX HOPM. B nepsyto ouepeapb, HEOOX0ANMO YETKO ONpeaenuTb NOHATUE "HE3aKOH-
HOro NpeanpuUHUMaTeNbCTBa" B 3aKOHOAATENLCTBE, a TakKe YCTaHOBUTbL PasfinyHbIE ero Buabl. 3TO NOMOXET
YNyYLWMTb NPaBONPUMEHEHME, TaK KaK B HACTOsILLee BPeMS CYLLECTBYET MHOIO HESICHOCTEN B TPAKTOBKE AaH-
HOW CTaTbW, KOTOPbIE MOTYT NPUBOANT KaK K M30bITOYHON NPaBONPUMEHUTENBHOM NPaKTUKe, Tak U K HegocTa-
TOYHOW 3aLUMTE 3aKOHHbIX NpaB rpaxdaH 1 npeanpuHuMartenen. PaccMoTpeHne oTaeNbHbIX KaTeropuit Hesa-
KOHHOrO NpeanpuHUMaTeNbCTBa, TakMX Kak CaMOBOSIbHAs NpeanpuHUMaTensckas AesaTenbHOCTb, Co3aaHne u
(DYHKUMOHMPOBAHME HerneranbHbIX PbIHKOB, pacnpefenieHne KOHTpabaHaHbIX TOBapOB M YCAyrk, MOryT cno-
cobcTBOBaTH Bonee apdekTnsHON Hopbbe ¢ AaHHbIMK SBNEHUAMW. Ha ypoBHE pervoHoB crefyeT yunTbiBaTb
creLmguKy 3KOHOMUYECKOM CUTYaLMK, a Takke YPOBEHb Pa3BUTUSA NpeanpuHUMaTensCTBa, YTobbl paspaba-
TbiBaTb B0Nee agekBaTHbIE Mepbl pearpoBaHus Ha HapyLLEeHWe 3aKoHo4aTeNbCTBa.

Kpowme TOro, crnegyet ycunuTb KOOpAMHALMIO MEXY PasfnyHbIMU rOCY4apCTBEHHBIMW OpraHamu, ocy-
LWEeCTBAAKLMMIA HaA30p 3@ NPEANPUHUMATENbCKON AeATENBHOCTLIO, @ TakKe NpaBoOXpaHUTENbHbIMU Opra-
Hamu. YeTkoe B3aUMOMOHUMAHWE W COBMECTHbIE AENCTBUSI MOTYT 3HAYUTENBHO MOBBLICUTH 3GH(PEKTUBHOCTD
Bopbbbl C HE3aKOHHBIM NpeanpUHUMaTENLCTBOM. Co3gaHne UHTErpMpoBaHHbIX 6a3 JaHHbIX U CUCTEM MOHU-
TOPUHra CTaHET 3anoroM ycrnewHoi paboTbl JaHHbIX OpraHoB, MO3BOMUT CBOEBPEMEHHO BbISBMATH (haKTbl
HEe3aKOHHOW AesSTeNbHOCTY U NPUHUMATL COOTBETCTBYOWME Mepbl. Kpome Toro, Heobxoammo obpaTiTb BHU-
MaHue Ha KOMNaHWK MacCcoBOW MHMOPMALMK, Pa3bSACHSIOLLYI0 OTBETCTBEHHOCTL 3a HE3AKOHHOE NPeanpUHU-
MaTenbCTBO. [0oBbILEHNE OCBELOMITIEHHOCTb rpaxdaH O 3akoHoZaTeNbHbIX HOPMaX, a Takke NoCneacTBUsX
WX HapyLleHus byaeT cnocobcTBOBaThH (HOPMUMPOBAHUIO 3aKOHOMOCYLIHOTO NOBEAEHMS B 0BLLECTBE.

BaxHo Takxe paccMOTpeTb BOMPOC O HaKa3aHUu 3a He3akoHHOe NpeanpuHUMaTenscTeo. Heobxoanmo
NpPOaHanu3unpoBaThb CyLLECTBYIOLLME MEPbLI YrOIOBHON OTBETCTBEHHOCTU U YBeauTbCs, YTO OHU afeKBaTHbI 1
NPONOPLMOHaNbHbI MO OTHOLLEHMIO K TSHKECTW NpaBOHapyLLeHUs. HexenartenbHo BBOAUTL CIMLLKOM CTpOrue
CaHKUMM ANS Maro3HauMTenNbHbIX HapyLEHWA, YTO MOXET TOMbKO CHWU3UTb UHTEpPeC npeanpuHumaTenei K
neranbHoON AedTenbHOCTW. BMecTo Toro Ytobbl COCPEAOTOMUTHCS HA YrOMOBHOW OTBETCTBEHHOCTW, CTOWUT
paccMOTPeTb BO3MOXHOCTb BBEAEHNS Gonee rmbkux 1 MArkux MexaHu3MOB NPUBIIEYEHUS K OTBETCTBEHHOCTH,
BKIIOYas aAMUHUCTPATUBHBIE U rpaXaaHCKue Mepbl. ITO MOXET BKMOYaTb NpeaynpexaeHus, Wwrpadsbl, Bpe-
MEHHY0 NPUOCTAHOBKY JEATENbLHOCTY, YTO MO3BONUT U3bexaTb HeraTMBHbLIX NOCNEACTBUN 4115 BCEN 3KOHOMU-
KW, @ TaKKe COKPaTUT YACNO CRyyaes, KOraa marnble NpeanpusTis CTAaHOBATCS KePTBaMM XECTKUX Mep, Nu-
LLas UX BOMOXHOCTI UCMIPABUTLCSA W NEPENTM B NIErarnbHYH0 MIOCKOCTb.

Ele ogHomn BaxHOM pekomeHaaLMen SBNSETCS HEOBXOAMMOCTb CUCTEMATUYECKOrO 0BYYEHUS U NOBbI-
LUEHNS YPOBHS MPaBOBO rPaMOTHOCTM cpeay npeanpuHumMatenen. Ha JaHHbIn MOMEHT MHOTUE HapyLIEHUS B
cepe npeanpuHUMaTeNbCTBa NPOUCXOANAT He 13-3a 3110r0 YMbICNa, a U3-3a HefocTaTtka HGopMaumm o npa-
BOBbIX HOpMax. BaxHO He TONMbKO MpefocTaBuUTb MHOPMALMIO O CYLLECTBYIOLIMX 3aKOHAX, HO U Hay4uTb
npeanpyHUMaTenen, kak rpaMoTHO paspabaTbiBaTb CBOM BU3HEC-MOAENM, COOTBETCTBYILME BCeM TpeboBa-
HWAM 3aKOHOAATENbCTBA. JTO MOXET ObITb JOCTUTHYTO Yepe3 OpraHM3aLuio CeMMHapoB, BEBUHAPOB U Kyp-
COB, MOCBSILLEHHBIX COBMIOAEHNIO 3aKOHOAATENBCTBA O NpeanpuHUMaTENLCTBE. MoaobHbIe MeponpuATUS MO-
ryT NPOBOAMUTLCS KaK roCyAapCTBEHHbIMU, TaK 1 YAaCTHBIMW YUYPEXAEHNAMM, 4TO 06ECMeYNT LUMPOKUA BOCTYN K
WHOpMaLmMK A5 NpeanpuHAMATENen pasnnyHoro YpoBHS. Takke CTOUT NPUBREYb OMbITHBIX OPUCTOB 1 613-
HECMeHOB, YTOObl OHM AenunMcb CBOMM OMbITOM U JaBanu MpakTU4eckue COBETHI MO BefeHuto Bu3Heca B
NpaBOBOM none.

Kpome Toro, Heo6xoauMMo co3daTb KOHCYIbTaLWMOHHbIE LEHTPbI, B KOTOPLIX NPeanpuHUMaTeni cMoryT
nonyuntb GecnnaTHble IPUANYECKUE KOHCYNbTaLMU NO BOMPOCAM, CBA3aHHBIM C UX OEATENbHOCTbI0. JTO
[OMKHO 3HAYUTENBHO CHU3WUTb YPOBEHb HAPYLLEHWA W NOBbICUTL NPABOCO3HAHWE CPEAMN NpeanpuHUMaTEnei.
Hanwnume JoctynHoM uHGOpMaLmMM U NOALEPKKM CO CTOPOHbI NPOGECCUOHANOB NO3BOUT NPeAnpUHUMATe-
nam bonee yBepeHHO peann3oBaTb CBOM MPOEKTbI, MUHUMU3MPYS PUCK BO3MOXHbBIX MpaBoHapyLueHnid. OT-
[€enbHOe BHUMaHWe crefyeT yaenuTb HauMHaoLWMM NpeanpuHuMaTensaM, NnpeLocTaBnss UM Bce Heobxoau-
Mbl€ Pecypcbl Ans cTapTa neranbHoro 6usHeca.

W, HakoHel, BaxHO 06ecneynTb NPO3payHOCTb B3aUMOAENCTBUS MEXOY rocyaapCTBOM M GU3HECOM.
Hanuuue oTKpbITbIX AaHHbLIX O NPOBEAEHUN NMPOBEPOK, pesynbTaTax KOHTPOMbHbLIX MEPONPUATUI, @ Takxe CO-
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30aHUM M peann3aumn MHALMaTUB N0 NOAAEPKAHWIO NeranbHOro NpeanpUHUMaTensCTBa NOAAEPXKUT JOBEPUE
CO CTOPOHbI BK3Heca K rocyfapCTBEeHHbIM opraHam. [1po3payHoCcTb NO3BONMT NpeAnpUHAMATENSM OCTaBaTb-
Csl B MPaBOBOM NONE M 3HATb, Kakue npasuna LENCTBYIOT B UX obnacTu. [1ns KOHTPONMbHbIX OPraHoB TaKke
OyaeT nonesHo noaaepxmBaTh NOCTOSHHbLIN Ananor ¢ B1u3Hec-coobLYECTBOM, a Takke YYMTbIBATb X MHEHME
npu pa3paboTke HOBbIX NpaBuMi. JTO CO3AACT HE TOMNbKO aTMOCepy A0BEPHS, HO M NO3BONUT YCTPAHUTL MHO-
re HEKOPPEKTHbIe NpaBuna, KOTOPbIE, BO3MOXHO, MELLAIOT PasBMTMIO CBOEro gena. MogobHble wark nomoryT
cchopmmpoBaTh 300pOBYH0 BU3HEC-CpEdy B CTpaHe.

Kpome Toro, npu paspaboTke pekomeHgauuit HeobX0AMMO Takke pacCMOTPETb MEXAYHAPOAHbINA OMbIT
B 0bnacTti BopbObl C HE3aKOHHBIM NPEeANPUHUMATENLCTBOM. MUpOBasi NpakTka MOXeT AaTb LiEHHbIE YPOKM 1
NPUMEPbI YCMELLUHbIX CTPATErMiA, KOTOPblE MOXHO afanTUpoBaTh ANs HYXA Hallen cTpaHbl. MHorve rocyaap-
CTBa aKTWUBHO MPUMEHSIIOT CUCTEMY KOOPAMHALMM MEXIY PasrMyHbIMU areHTCTBamMu 1 CTpyKTypamu, paboTa-
oMK B 06NacTV perynupoBaHns GU3HEC-0eaTenbHOCTI. JTO BKKYAET CO34aHNe MHOMOYPOBHEBbIX KOMU-
TETOB, KOTOPble 0DObEAMHSIOT NPEeACTaBUTENEN Pa3NNYHbIX OTPacnen BnacTu, YTobbl KOOPANHMPOBATL CBOY
AENCTBMSA W Cnocobbl pearnpoBaHNs Ha HE3aKOHHOE MPeaNpPUHUMATENLCTBO. Takon NOLXO0L MOXET MOMOYb
co3natb 6onee eanHoobpasHoe MpeacTaBneHMe O TOM, Kak pelaTtb npobnembl, BO3HMKAKOLWME B AaHHOW
cthepe, a Takke cnocobCTBOBaTL 0OMEHY MHGOPMALMEN 1 YAYYLLIEHWNO MOHUTOPUHTA.

Kpome TOro, npumeHeHue rubkoi CUCTEMBI NIMLEH3MPOBAHNS U perynsumm BusHec-onepaumi, kak ato
[enaeTcs, Hanpuvep, B HEKOTOPbIX cTpaHax EC, MOXeT okasaTb NONOXMTENbHOE BNMUSIHWE HA NPeANpPUHUMa-
TENbCKY cpedy. YNpoLleHue npouecca nonyyeHust MULEH3NA 1 paspeLLeHnin MOXeT CHU3WUTb YPOBEHb TEHe-
BOM SKOHOMMKW. YMEHbLLEHNE aaMUHUCTPaTUBHbIX BapbepoB cosgacT bonee GnaronpusTHbie YCNoBUS NS
BEAEHUs1 neranbHoro 6usHeca, CHU3MB NPy 3TOM BOSTHEHWE cpeay NpeanpuHUMaTenei n cnocobeTeys non-
HOLIEHHOMY BbIX0AY GU3HEC-CTPYKTYP 13 TeHW. Takke BaXHO M3Y4MTb OMbIT psifa CTPaH, B KOTOPbIX BHEAPEHbI
9NEKTPOHHbIE CMCTEMbI OTYETHOCTM W KOHTpoNs. Lincposusaums npoecca ohuumansHOro yyeta 1 0T4ETOB
NO3BONSIET YNPOCTUTb B3aNMOLENCTBUE MEXAY NPEANPUHUMATENSMM M rOCYAaPCTBEHHBIMI OpraHamu. JT0 B
CBOK 0Yepeab NO3BOMSET CHU3UTL KONIMYECTBO HAPYLLEHWIA, TakUX Kak Cly4aiiHoe He NpeaoCTaBneHne oTye-
TOB WNW JOKYMEHTOB.

Takke He0BX0AMMO HanaamTb akTUBHOE COTPYAHWYECTBO C MEXAYHAPOAHbIMW OpraHu3aLmMsmMm, Taku-
MK Kak BcemupHblin 6aHK, MexayHapoaHbii BanioTHbIN OOHA W Apyrie. 3TU opraHusaumn obnagait Hema-
MNbIM ONbITOM B 0Bactu aHanuaa n 6opbbbl C HE3aKOHHLIM NpeanpUHUMaTENLCTBOM. OHM MOTYT npegocTa-
BMTb HE TONbKO PEKOMEHAALN, HO 1 NOAAEPXKY B hopme (hMHAHCUPOBaHKS COBMECTHBIX MEPONPUATUI, NPO-
rpamMm no MOBbILLEHWIO KBanuuKaLmm n obmeHa onbIToM. Takke CTOUT yuuTbiBaTb HEOOXOAMMOCTb NEepuo-
ANYECKOr0 NepPecMoTpa 3akOHOAATENbCTBA C YYETOM M3MEHEHWA B MUPOBOW NMPaKTUKE W KOHTPONE 3a LoTa-
UMMM MO pasnnYHbIM NpoekTam. JTa MpakTika MO3BOMMUT Halend cTpaHe 3hdeKTUBHO afganTMpoBaThes K
N3MEeHEHUsIM rnobanbHON 3KOHOMUKW 1 NpoAomkaTe paboTaTb Hag ynyyleHeM AEeNoBOro KnuMata, YTto, B
CBOK 04ePEab, CHU3NT YPOBEHb HE3AKOHHOTO NPEANPUHMMATENLCTBA.
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NCTOPUA CTAHOBNEHWA W PASBUTWA CY LA
[PUCAXHbIX B POCCUUCKOW DEEPALIUA

KOPOJIEHKO UPHA NBAHOBHA

K.t0.H. AoL. kadeapbl YronoBHO-NPOLECCyarnbHOro npaea

LIBE/TEBA MAPA NNEOHN0BHA

CTyAeHTKa 3 Kypca
PocToBCKuMI rocyapCTBeHHbIN aKOHOMUYeCKui yHuBepeuTeT (PUHX)

AHHOTauma: B AaHHON cTaTbe Mbl paccMOTPUM UCTOPUIO CTAHOBMEHNS W AanbHENLLee pasBuTHe cyda npu-
CSKHBIX, a TaKKe ero JelcTBue B HacTosLlee Bpemsi Ha Tepputopumn Poccuiickon ®eaepauuu. MNpoaHanusm-
pOBaHbl HayyHas nuTepaTtypa M LeiCTBYIOLME HOPMATUBHbIE aKTbl, KACAeMO W3y4aeMOW TeMbl, KOTOPble
HarnsgHo NoKasblBaKOT, KaKoe 3HaYeHWe UMeeT CyZ NPUCSXKHBIX Ans CyaebHOM CUCTEMbI HALLEW CTPaHbI.
KnioyeBble cnoBa: cyq npucsxHblx, cyaebHoe 3acefaHue, Cynonpou3BOACTBO, 3aKoHO4aTensCTBO Poccuin-
ckon defepauuu, rocyaapcrao.

THE HISTORY OF THE FORMATION AND DEVELOPMENT OF THE JURY TRIAL IN THE RUSSIAN
FEDERATION

Korolenko Irina Ivanovna,
Tsveleva Maria Leonidovna

Abstract: in this article we will consider the history of the formation and further development of the jury trial, as
well as its current operation on the territory of the Russian Federation. The scientific literature and current reg-
ulations on the topic under study are analyzed, which clearly show the importance of a jury trial for the judicial
system of our country.

Keywords: jury trial, court session, judicial proceedings, legislation of the Russian Federation, state.

Cya npucsxHbIX Hayan cBoe 3apoxaeHue ele B 9 Beke, korga B OCHOBHOM 3akoHe Pycu «Pycckas
npasga» bbino nponucaHo: «Jnuo, CoBepLLMBLLEE NPECTYNEHWe, HO OTPULAIOLLEE CBOK BUHY AOMXKHO Npea-
ctatb nepeq 12-10 Myxamu, peLiaioLmmm Bonpoc ero BUHOBHOCTU.».[1]. To eCTb, elle npu HavanbHoM ¢op-
MWUPOBaHWUK rocyaapcTea, cyaebHas cucTema Toro BpEMEHW CTaBuna, Noka He UMEtoLLEeMy B HacToslLLee Bpe-
MS1 TOHATME «CYL NPUCSXKHBIXY, KAK OCHOBHOW MPUHLMN AOKa3biBaHWS BUHOBHOCTY WK €€ OTCYTCTBUS Kacae-
MO NOJO03PEBAEMOro B COBEpLUEHUM NpecTynneHus nuua. Criegytollee ynoMuMHaHue Cyaa NpUCSXHbIX Npo-
cmatpuBanock B «CyaebHuke» 1497 roaa, B KOTOPOM 3aKpennsanoch obsizatencHoe yyacTie B COCTaBe Cyaa
06racTHbIX KOPMMEHLLMKOB, 3aHUMAIOLLMX LOSMKHOCTI BONIOCTUTENEN, HAMECTHUKOB U 3€MCKUX BbIOOPHBIX B
KayecTBe CTapoCT U COTCKUX. VX Ha3biBann «CyaHble Myxu». OCHOBHas 3aaya KOTOpbIX COCTOSNA B BbINOS-
HEHUM PON rapaHTOB COCTAaBMEHUS TOYHOCTM COCTaBMEHUs CyaebHOro MpoToKona, KOTopble YNOMUHANMChH
KaK «CYyAHbI CIUCOK», TaKKe OHU CReannu 3a 3aKOHHbIM NPOBEAEHUEM 3acefaHus W BbIHECEHUEM OKOHYa-
TEMbHOr0 NPUroBopa BUHOBHOMY MMM HEBUHOBHOMY WL Ha NMPOTSXKEHMM BCEro npouecca. Ho npu atom um
He NPeaoCTaBNANOCL NPaBO NPUHMMATL PeLLeHns B xoae 3aceganus.[2]. MNosgHee, B CyaebHuke 1550 ropa, B
npouecce cyaebHoro 3acefaHus OOMKHbI bl MPUCYTCTBOBATb 3€MCKME CTapoCThl W LenosarnbHuku. Oc-
HOBHOW MX LieNbto ObINo — Takke HabnohaTh 3a 3aKOHHOCTbIO NPOBEAEHNS 3aceAaHuit, HO Npu 3TOM OHM Ccne-
avnu, yTobbl B Npouecce pasbupatensCTBa HE BO3HMKANO 6e33akoHns n camoynpascTea.[3]. U yxe Bo Bpe-
MeHa npasneHust MNetpa 1 6bin y4pexaeH po3bICKHOM NpoLecc.

[I MEX1IYHAPOJHAA HAYYHO-NPAKTUYECKAA KOHMEPEHLIMA | MLIHC «HAYKA W TPOCBELLLEHVEN




OPVIMYECKOE OG03PEHME ﬂ

B 1767 ropy npu EkatepuHe 2 Gbina npeanpuHaTa nombiTka y3akoOHWUTb Cy4 MPUCSKHBIX, C MOMOLLbH
BBEAEHMS 1 0hOPMIIEHUS Ha YPOBHE 3aKoHOAATENbCTBA. HO 3Ta nonbiTka NpoBanusiack, NOCKOMbKY B CTpaHe
NposiBNSANach APKO BbIpaXeHHAs NOIUTUYECKas 1 SKOHOMUYECKas OTCTaNoCTb, Takke [0 CUX Nop CyLecTBO-
Bano KPenoCTHUYECTBO U rMaBHbIM acnekToOM Heyaaum NoCnyXuno To, YTO  3aKOHOAATeNbCTBO Poccuiickomn
VIMnepuu He COOTBETCTBOBANO OPUANYECKUM CTaHZapTam 3anagHorn EBponbl.

Ho B 1809 rogy AnekcaHap 2 Bce Xe peLuunn yupeauTb Cyh NPUCSKHbLIX HAa TeppUTOpUK rocyaapcTBa,
nopyuns M.M. CnepaHckomy peopraHusoBaTb AeUCTBYIOLLYO cyaebryro cuctemy. B nocreacteme, nombiTka
CHOBa NpoBanunack 1 cyaebHas cuctema O CUX MOP OCTaBanach B TSXKENOM, Ha TOT MOMEHT Ans rocyaap-
CTBa, COCTOSIHMW. BCe-Taku, B KaKOW-TO CTEMEHW, MOZeSb Cyfa NPUCSXHbIX CyLlecTBOBana — 3adencTBoBa-
NUCb COCIOBHbIE 3aceaaTten, nsbupatoLimecs B cyaebHble nanatbl. Ho nx posb Bbifia TONbKO HOMUHAMBHOM.

CBoe o(uumansHoe Ha3BaHue W NPaBOBON UHCTUTYT Cyda NPUCSHKHBIX NONY4YMn TonbKo B 1864 rogy Bo
Bpems npoBeaeHus cyaebHon pedopmbl. OCHOBHAS 3adava 3acefatenent 3akmnoyanach B U3y4eHun aktoB
paccMaTpuBaeMbIX Aefl, a CyAbu Xe B CBOK ovepedb 0603Ha4anu kBanudgukaumio npectynneHus. OkoHva-
TENbHbIA BEPAUKT Tenepb BbIHOCUIM NPUCSKHbIE. B cocTaB 13 12 NpUCSXKHBLIX 3acedaTenent Mornm BXOaNTb
MYXX4WHbI B BO3pacTe oT 25 Ao 70 neT, OTHOCALMXCA K NoGOMY COCIOBUIO, Y HUX JOMKHO ObINo ObITb Hanu-
4ne pyccKoro NOAAAHCTBA W ABYXrOAMYHOE NPOXMBaHWe B ye3sae, rae npoxoaun otbop, 4To npuMeYaTensHo,
nockornbky Poccuiickas iMnepusi Ha TOT MOMEHT [0 CUX MOp OCTaBanach MOHapXUYECKUM rocygapcTeom. Ta-
KON MexaHu3m Oblf1 CO3AaH NPenMyLLECTBEHHO A1 TOr0, YTOBbI MCKIOUMTL NpedybexaeHHOCTb HaceneHus K
cynebHon cucteme Mmnepuun. Ho, korga K NpaBneHuio Npuwna COBETCKas BNacTb, MHCTUTYT CyA0B MPUCSX-
HbIX Obln UCKOPEHEH, NOCKOIbKY HOBOMY rocyapcTBy TpeboBanoch KOHTPONMPOBATL CyaebHY0 cUcTeMy.

BHOBb Cya npucsikHbIX nosiBunca nuwb B 1993 rogy, Havyano KOTOPOMY MOCHYXMAO NPUHATUE 3aKoHa
oT 16.09.1993 Ne5441 «O BHeCeHuM n3MeHeHWd u gononHeHuin B 3akoH PCOCP o cyponpoussoacTse
PCOCP»[4]. Kpome Toro, ctout otmetutb, uto B 2001 rogy 18 aekabps BcTynun B geictBue YronosHo-
npoueccyanbHblil Kogeke Poccuiickon ®efepalium, B KOTOPOM 3aKpPennancs nomnHbIA NopsLok NpomsBoacTBa
[€en YrofoBHOrO XapakTepa, paccMaTpuBaeMbiX CyaoM npu yvacTum cygebHbix 3acepatenen. A 20 asrycra
2004 ropa BcTynun B 3akoHHyto cuny ®eaepanbHbiii 3akoH Ne113-03 «O npucsxHbIX 3acepatensx dege-
panbHbIX cygos obuen topucaukum B Poccumickoin ®epepauumy, yCTaHOBMBLUM TpeboBaHUs, NpeabsiB-
naMble Ans y4acTHUKOB cyaa npucskHbIX. OCHOBHbIE NONOXEHUS BKIOYanu B cebs: rpaxaaHe B Bo3pacTte OT
25 neT, He UMEKOLLME HeroralleHHbIX UM HECHATBIX CYAUMOCTEN, eecnocobHbIe B NOMHON Mepe, a Takxe He
COCTOSILLME Ha YYeTe B HAPKOSIOrNYeCKOM WU NCUXOHEBPOSIOrMYECKOM aucnaHcepe.[5).

B 2018 rogy mogenb cyda NpUCSHXKHbIX noTepnesia 3HauynTenbHble U3MEHEHUS B CyLONPOU3BOACTBE.
Uncno uneHoB cokpaTnock ¢ 12-T 40 8-MM YneHoB B 06MaCTHbIX CyfaXx, 3T U3MEHEHUSI KOCHYNWUCh U pant-
OHHbIX CYZI0B, HO WX KOTIMYECTBO COKPATUIIOCh YXKe 0 6-TU YErIOBeX.

B Halue Bpems, cya NpUCSKHBIX NPUCYTCTBYET MPU PACCMOTPEHUM OTPaHNYEHHOTO KONMYECTBA NpecTyn-
neHun, cofepxatumxcs B nyHkte 2 n 2.1 yactn 2 ctaten 20 YK P®. B ocHoBHOM, fiena, npu paccMOTpeHuH
KOTOPbIX OHW MPUCYTCTBYIOT, KAacaloTcs YOUICTB 1 NPUYMHEHWS TSXKKOrO Bpeda 340pOBbio, MOBREKLIEe MO He-
OCTOPOXHOCTM cMepTb. B cTatbe 343 YIK PO pernameHTMpyeTcs TO, YTO 3acegaTenu npu BoiHECEHUM cyae6-
HOrO peLUeHns JOIMKHbI CTapaThCs AOCTUIHYTb COMMAcus, HO eCrin B TeYeHWe 3-X YaCOB MHEHUS pasfenurinch
TO pelleHne GyaeTt NpuHUMaTLCS GOMBLUMHCTBOM rONOCOoB. [Mpy paBHOM KOMWMYECTBE MPOTMBOMOCTABMSOLLMX
ronocoB ByaeT BbIHOCUTLCS OnpaBaaTesbHbIA Npurosop. Ho npu atom, cornacHo cratbe 348 YIK P®, npu ne-
penome roriocos B 0BBUHUTENBHYIO CTOPOHY, CYAbS MOXET BbIHECTW ONpaBAaTENbHbIA BEPAUKT NOACYAUMOMY.

B 3akntoueHne CTOUT ckasaTb, YTO MHCTUTYT Cyfa NPUCSXKHBIX NPOLLEN ANUTENbHbIA MyTb CBOETO CTa-
HOBNEHUS HauuMHas elle ¢ [ipesHeit Pycu n 4o cvx nop Npogosmkaowmin cBoe hopMUpOBaHIE 1 B COBPEMEH-
Hon Poccuun. Ha HacTosiLeM aTane pasBuTMS HaLen CTpaHbl OH MMeET OOLLMPHBIA OXBAT KPUTEPUEB AOPEBO-
TNIOLUMOHHOr0, COLMaNMCTUYECKOro, a TakKe 1 COBPEMEHHOIO YrofIOBHOTO MpoLecca Ans Haunyyiwero obecne-
YeHMs BCeX KOHCTUTYLMOHHBIX NpaB 1 CBOOOA YernoBeka v rpakaaHnHa B Halleil CTpaHe.

CnNMCOK UCTOYHUKOB
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3. CynebHuk 1550r..

4. 3akoH PO ot 16 mons 1993 r. N 5451-1 "O BHeceHun n3ameHeHuin n gononHeHun B 3akoH PCOCP
"O cynonpoussoactee PCOCP".

5. "YronosHo-npoueccyanbHbl kogeke Poccuickoin ®epepaumnn” ot 18.12.2001 N 174-93 (pen. ot
09.11.2024).
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COEPA 3AKYIOK TOBAPOB, PABOT, YCIIVI
[U1A ObECMEYEHWA TOCYAAPCTBEHHBIX
(MYHWLIUNANBHBIX) U TOCYAAPCTBEHHO-
KOPMOPATVBHbIX HYXXA: YT 0/10BHO-
[IPABOBbIE U KPUMWHONOT MYECKHE
ACNEKTD

BOrATbIPEB BANEPUI UBAHOBIY

acnupaHT
Mapuiickoro rocyaapcTBeHHOro yHuBepeuteTa r. Mowkap-Ona Pecnybnukun Mapuit On

AHHOTaums: B ctatbe uccnegyloTcs YronoBHO-NPAaBOBbLIE U KPUMUHOMOMYECKME acneKTbl cepbl 3aKymnok
TOBapoOB, paboT u ycnyr, HeobxoauMbIX Ans obecneyerns rocygapCTBeHHbIX (MyHULMNanbHBIX) U rocydap-
CTBEHHO-KOPMOPATMBHbIX HyxAd. C y4eTOM 3HauYNTENbHOTO PocTa 0BbLEMOB 3aKyMoK W BO3paCTaLLMX PUCKOB
NPOSIBNEHNS PasnUYHbIX NPaBOHAPYLUEHWIA, UCCNEe0BaHNe HanpaBMeHO Ha aHanmu3 CyLecTBYOLWMX Mexa-
HWU3MOB BOpbOLI C NPECTynneHnsMN B AaHHON obnactu. ABTOp paccmaTpuBaeT cneuuduky yrofioBHOTO 3aKo-
HOAATeNbCTBA, PEryNPYIOLLErO cepbl 3aKynoK, 1 BbISBNSET HEQOCTAaTKN B CUCTEME NPaBONPUMEHEHMS, KO-
TOpble CNOCOOCTBYIOT NATEHTHOCT KOPPYMNLMOHHbLIX NPECTYNNEHUA. B cTaTbe akUeHTUpYeTCs BHUMaHWe Ha
MexaHu3max, UCmosib3yemblX Ans OCYLLECTBMEHUS KOHTPOMS 3a NPOBEAEHMEM 3aKymnoK, W aHanusupytTcs
npakTuyeckue npobnembl, BO3HUKaKOWMe B npouecce ux peanusauywn. O6cyxaaeTcs HeobxoaMMocTb BHEA-
PEHUS MHHOBALWMOHHBIX TEXHOMOIMM, TAKUX KaK UCKYCCTBEHHbIN WHTENNEKT U aHanuTuka 60nbLIMX AaHHbIX,
ANS NOBbILIEHNS 3PPEKTUBHOCTA MOHUTOPUHIA U BbISBNEHUS KOPPYMLMOHHBIX CXeM. B 3akntoyeHue, ctatbs
npegnaraet psg pekoMeH4auuin no CoBEPLLEHCTBOBAHWIO NPaBOBOrO PEryMpoBaHNs W CO3AaHUS KOMMMEKC-
HOW CUCTEMbI MPOTWUBOLENCTBUS KOppYNuuM B cdepe nybrMuHbIX 3aKymok, 4TO COOTBETCTBYET 3ajadvam
HauwnoHanbHoro nnaHa npoTueoaencTeus koppynuun Ha 2021-2024 rogpl.

KnioyeBble cnoBa: 3akynku, KOppYnuus, UCKYCCTBEHHbIN UHTENNEKT, rocyAapCTBEHHbIE U MyHULMNANbHbIE
Hybl, 3noynoTpebneHuns, NpoTUBOLENCTBME.

THE SPHERE OF PROCUREMENT OF GOODS, WORKS, AND SERVICES TO MEET STATE
(MUNICIPAL) AND STATE-CORPORATE NEEDS: CRIMINAL LAW AND CRIMINOLOGICAL ASPECTS

Bogatyrev Valery Ivanovich

Abstract: The article examines the criminal law and criminological aspects of the procurement of goods,
works and services necessary to meet state (municipal) and state-corporate needs. Taking into account the
significant increase in procurement volumes and the increasing risks of various offenses, the study aims to
analyze the existing mechanisms for combating crimes in this area. The author examines the specifics of the
criminal legislation regulating the sphere of procurement and identifies shortcomings in the law enforcement
system that contribute to the latency of corruption crimes. The article focuses on the mechanisms used to con-
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trol procurement, and analyzes the practical problems that arise in the process of their implementation. The
need to introduce innovative technologies, such as artificial intelligence and big data analytics, to improve the
effectiveness of monitoring and detection of corruption schemes is discussed. In conclusion, the article offers
a number of recommendations for improving legal regulation and creating a comprehensive anti-corruption
system in the field of public procurement, which corresponds to the objectives of the National Anti-Corruption
Plan for 2021-2024.

Keywords: procurement, corruption, artificial intelligence, state and municipal needs, abuse, counteraction.

Cuctema nyBrmyHbIX 3aKynok TOBapoB, paboT u ycnyr Ans obecneyveHnst rocyaapCTBEHHbIX, MyHULW-
nanbHbIX U rOCY4apPCTBEHHO-KOPMOPATUBHBIX HYX[ SABISETCH OAHUM M3 BaXHbBIX 31IEMEHTOB (DYHKLIMOHUPOBAHNS
roCcyapCTBEHHON SKOHOMUKM. I(DEKTUBHOCTb 3TON CUCTEMbI HAMPSIMYHD BIIMSIET HA Ka4eCTBO NpeaocTaBnsie-
MbIX YCyT 1 B3aUMOLENCTBUE MEXIY rocyaapCTBEHHbIM OpraHaMm 1 rpaxaaHamu, Tak Kak OHa npegnonaraet
NCMONb30BaHWe 3HaUUTENbHBIX (IMHAHCOBBIX PECYPCOB, BblAENSEMbIX 13 BIOIKETOB Pa3NINYHOIO YPOBHSI.

B 1 kBapTane 2024 r. oTMeyaeTcs yBenMYeHUe KONNYecTBa U CTOMMOCTHOrO 06bema pasmeLLeHHbIX
n3BeLLeHnin 06 ocyLLecTBNeHUM 3akynok Ha 7% W 5% COOTBETCTBEHHO MO CPABHEHMIO C aHAmNOrMYHbIM Nepuo-
pom 2023 r. [3, ¢. 1]. OaHako, OQHOBPEMEHHO C POCTOM 0BbEMOB rOCYAapCTBEHHbIX 3aKymoK, BO3pacTaeT
PUCK pocTa NPECTYNHOCTW B 3TOW Chepe, B YaCTHOCTU, KOPPYNLMK M 3n0ynoTpebneHui, KoTopble CTaBsAT nog
yrpo3y UHTEpPECHI rocygapcTea v obLecTsa.

Heobxoaumo nogyepkHyTh NaTEHTHbI XapakTep NPeCcTynieHun B paccMaTtpuBaeMoin cdepe. bonbluoe
KONMNYeCTBO NPOTUBOMPABHbIX AENCTBUN OCTAETCS COKPbITHIMM OT YNONHOMOYEHHbIX OPraHOB KOHTPOMS, YTO
YCNOXHSIET UX BbISIBNIEHNE U NpeceyeHne. BcneacTame UMELLMXCS Yrpo3 BO3pacTaeT U akTyanbHOCTb B 06-
nacT YroroBHO-NPABOBOrO aHanu3a NPecTynneHnit B cdoepe nybanyHbIX 3akynok. B ycnoBusx akTMBHOMO
pa3BuTMA WNHTEPHET-TEXHONOMI U CTAHOBIIEHNS LMCGPOBOM SKOHOMUKM rocydapCTBO MoJlyYaeT HOBble BO3-
MOXHOCTM NPOTMBOAENCTBUS KOPPYNLMM 1 BMECTE C TEM BCTPEYaeT HOBbIE BbI30BbI, CBA3aHHbIE C 0BHOBME-
HWeM cnocoboB COBEPLLEHNS KOPPYNLMOHHBIX NpecTynneHun [4, c. 435].

OTmevaeTcs, YTO COBPEMEHHbIE NPECTYNHUKMA UCNONb3YIT VHTEPHET-TEXHONOMMM ANS CO34aHNs COX-
HbIX CXEM MOLLEHHWYECTBA, YTO AenaeT TPaAULMOHHBIE MEXaHU3Mbl KOHTPONS HEAOCTATOMHO A(EKTUBHbI-
MW. B 9TON CBSI3N BaXHO PacCMOTPETb BO3MOXHOCTb MPUMEHEHUS UCKYCCTBEHHOTO MHTEMNNEKTa W aHanusa
BonbluMX faHHbIX ANS BbISIBIIEHUS aHOManW W 3aKOHOMEPHOCTEN, KOTOpPbIE MOTYT YKasbiBaTb Ha KOppymnuu-
OHHble JeNCTBuS.

CneumanbHble HopMbl, @ umeHHo cT. 200.4 1 200.5, npegycmaTpuBatoLLme YronoBHYK OTBETCTBEH-
HOCTb 3a MPECTYNNeHust B cpepe roCyaapCTBEHHbIX 3aKynok, Obinn BBeAeHbl PeaepanbHbiM 3aKOHOM OT
23.04.2018 Ne 99-93.

Kak onucaHo B MOSICHUTENBHOM 3anncke K 3aKOHOMPOEKTY O BHECEHMM yKa3aHHbIX Bbllle HOPM B Yro-
INOBHbIA KOLEKC, OHM BBEAEHbI 13-3a TOr0, YTO COTPYAHUKM 3aKa3umka, HE UMEKLLME YNpaBNEHYECKUX (OYHK-
LA, HO CNOCOBHbIE CBOMMM TEXHWUYECKAMW AENCTBUSIMU COBEPLLATL KOPPYNLUMOHHbLIE NPaBOHApPYLLEHWs, pa-
Hee He nonaganu B Mnone LEeyCTBMS YrONMOBHOMO 3aKoHa. TO eCTb WX Oblno NpaKTUYeCK HEBO3MOXHO Mpu-
Breyb K YrofnoBHON OTBETCTBEHHOCTM MO hOPMarnbHbIM OCHOBAHUSIM.

Takum 0Bpasom, no Noruke 3akoHoaatens, aemcTans obuwwmx ct. 285, 286, 290, 291 YK P® o 3noyno-
TpebneHnmn, NpeBbILEHUN LOMKHOCTHBIX MOMHOMOYUIA, AaYe W MONYYEHWUN B3ATOK AOSMKHbI PACNPOCTPaHATLCS
Ha LIMPOKMM KPYT JOMKHOCTHBIX Ny, B cBOKO 04epedb, cneumansHble Hopmbl CT. 200.4 1 200.5, omkHbI pac-
NPOCTPaHSATLCS TOMBbKO Ha cneumanbHbiX CyObekToB, He 06nagatoLmx Npu3Hakamm JOMKHOCTHbIX uu. Mony-
YNNOCb NN peanu3oBaTh JaHHYHK JOTMKY Ha NPaKTUKe? YuuTbiBasi NPaAKTUYECKM OTCYTCTBYHOLIYIO CyAebHYi0
NPaKTUKY, NOTMYHBIM NPEACTABNSETCA BbIBOL, UTO HET.

Tak, cornacHo faHHbIM cygebHoi ctatuctukmn CynebHoro poenaptamenTa npu BepxosHom Cyge Poc-
cuinckoin Pegepaunm, 3a 2023 rog B cyaax He 6bino paccMOTpeHo Hu ogHoro aena no 1. 200.4 YK PO (3no-
ynotpebnexus), a no c1. 200.5 YK PO (noakyn) B cyabl NOCTYynMNO ABEHaauaTh AEn, OOHAKO K peansbHOMy
nuweHno ceobogpl BbiNo NPUroBOPEHO NLb 2 Yenoseka [5, c. 24]. ing NoOHWMaHUs, HAaCKOMbKO 3TO Maro,
CTOWT OTMETUTb, UTO Beero 3a 2023 roa B PO 6bino ocyxaeHo 555 743 yenosex.
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B Ykase lNpeangeHta PO o1 16.08.2021 Ne 478 «O HaumoHansHOM nnaHe NpOTUBOAENCTBUS KOpPY -
umm Ha 2021-2024 rr.» onpeaeneHsl HanpaBneHns 60pbbbl ¢ AaHHBIM HeraTMBHBIM COLMAbHBIM SBIEHWEM.
OpHon 13 Hambonee KOppYNUMOHHBIX Cdep B A4aHHOM HaLMOHaNbHOM MiaHe onpefeneHa cdepa 3akynok
TOBapoB, paboT, ycnyr ans obecnevyeHns rocyaapCTBEHHbIX UK MyHULMNAMbHBIX HYXA4. [nacHocTb 1 npo-
3paYyHOCTb B j@HHOW cdhepe, NOBbILLEHWe 3(DPEKTUBHOCTH pacxofoBaHus BIOMKETHbIX CPEACTB B COOTBET-
cteumn ¢ ®eaepanbHbimM 3akoHOM 0T 05.04.2013 Ne 44-03 «O koHTpaKTHON cucTeMe B Chepe 3akyrnok ToBa-
poB, paboT, ycnyr ans obecneyveHns MyHULMNanbHbIX U rOCYAapCTBEHHBIX HYXA» AOMKHbI 0becneunBaThecs
NoCpeACTBOM UCMONb30BaHUS SNMEKTPOHHBIX NpoLeayp ayKUMOHOB (3aKyrnok), KOTOpble peanuayloTcs Ha cne-
LnanbHO CO3faHHbIX Ans 9TOro MHTepHeT-NoLaakax.

CyulecTaytolime MexaHu3mbl 6opbbbl C NPECTyNNeHUsMI B Cepe rocyaapCTBEHHbIX U MyHULMNasb-
HbIX 3aKyNOK He SBMSIOTCA AOCTATOMHO ahdheKkTUBHbIMM. HabmogaeTcs He0bXOAMMOCTb HE TOMBKO B akTya-
N13aummn CyLLECTBYIOLLErO 3aKOHO4ATENbCTBA, HO U B pa3paboTke HOBLIX NOAXOAO0B K akTWBHOMY MpaBonpu-
MEHEHWIO.

BHeapeHve MHHOBALMOHHbIX TEXHOMOMA, TakUX Kak WCKYCCTBEHHbIA MHTENNEKT, UCMONb3yeMbli B Lie-
NFX MOHUTOPUHIA W aHanu3a naTTepHOB MOBEAEHMS YHaCTHUKOB B Chepe 3aKynoK, MOXET 3Ha4UTeNbHO no-
BbICWTb LLIAHCbI HA BbISIBIIEHWE W NPeOTBPaLLEHIE NPAaBOHAPYLLEHM.

OCHOBHbIMY HeraTUBHBIMU MOCAEACTBUSMY COBEPLUEHWS NPECTYNNEHUA B cdepe rocyaapCTBEHHbIX
3aKynoK SBMAKOTCS HELENeBoe MCMOMb30BaHNI OIOMKETHBIX ¥ MyHUUMNANBbHBIX CPEACTB U CHUXKEHUE KOHKY-
PEHTOCNOCOBHOCTU. YCTpaHeHWe 3TuX yrpo3 TpebyeT He TOMbKO YCOBEPLUEHCTBOBAHUS MPaBOBOrO perynmpo-
BaHMs, HO W OCYLLECTBNEHNS 3(DEKTUBHOTO KOHTPOMS CO CTOPOHb! YNOTHOMOYEHHBIX OPraHoB.

B cootBetctBuM ¢ npoektom deaepancHoro brogxeta Ha 2024 roga v Ha nnaHoBbi nepuog 2025 u
2026 rogoB MuHucTepcTBo (hrHaHcoB Poccuickoit ®epepaumny 0603HAUMIO HECKOMBKO KITOYEBbLIX 3a4ay Ha
npeacroswwme rogel [6, ¢. 37]. B nx uicne — noBbILWEHNE ONEPaLMOHHON 3PEEKTUBHOCTY, 3aBEPLUEHME MPO-
Liecca 3MeKTPOHU3aLMM 3aKyMOYHON AESTENbHOCTU W UHTErpauust CUCTEMbI rOCYOapCTBEHHbIX 3aKymnoK C Apy-
MMMW TOCYOapCTBEHHBIMM WHAOPMALMOHHBIMIA CUCTEMAaMU. OTU Mepbl KpaiHe BaxHbl, YYMTbIBas, YTO KOH-
TPOSbHbIE W HAA30PHbIE CTPYKTYPbI AEMOHCTPUPYIOT HELOCTATOuHYK 3 (EKTUBHOCTL B peani3aumm NpeseH-
TUBHBIX MEPONPUATUA B cpepe 3akynok TOBapoB, paboT W ycnyr ANns rocyAapCTBEHHbIX U MyHULMNANbHbIX
HyXa. HeCMOTpS Ha BaXHOCTb 9TUX TeM, B 06MacTi KpUMUHOMOTMYECKON Hayku HabriogaeTcs HexsaTka Co-
BPEMEHHbIX WUCCNEnoBaHUi, KacalwWwmxcs NPUMEHEHUS METOAOB, HanpaBleHHbIX Ha NpedynpexaeHue npe-
CTYNneHuit B cdpepe rocyAapCTBEHHBIX 3aKyrnoK, B TOM YACHE C UCMONb30BaHUEM UCKYCCTBEHHOTO MHTESNEKTA.

[ns noBblweHns 3EKTUBHOCTI YrofIOBHO-NPABOBOTO MPOTUBOAENCTBUA MPECTYNNEeHNaM B cdepe
NyBANYHBIX 3aKynoK HeobXxoauMo peanu3oBaTh psL pekoMeH4aLni:

1. OcywwectBneHne paboTbl Hag U3MEHEHWUSIMM B 3aKOHOLATENbCTBE, KOTOopas no3sonuT 6onee ad-
(heKTUBHO NpuBIeKaTb K OTBETCTBEHHOCTYU LIMPOKWA KPYT ML, Y4aCTBYIOLIMX B HE3AKOHHbIX KOPPYMLMOHHBIX
cxemax B chepe rocyapCTBEHHbIX 3aKy oK.

2. BHenpeHve cuctem Ha Base MCKYCCTBEHHOMO MHTENMEKTa 415 aHanmaa AaHHbIX O 3aKynkax, a Tak-
X YCTaHOBIEHWE aBTOMATUYECKNX «CUrHANOBY B Cryyae 0BHapyXeHWUS NOJ03PUTENbHBIX 4EACTBUN.

3. [lpoBefeHne perynspHbiXx 0ByYeHUI, TPEHUHIOB, CEMUHAPOB AN pabOTHUKOB roCyAapCTBEHHbIX
OpraHoB Ha Temy MpOTMBOAENCTBUS KOPPYNLMK, pasbsiCHEHWE O NOCNEACTBUSX KOPPYNLUMOHHbIX LEACTBUAN U
3hpeKTUBHBIX METOAAX NPeaynpexaeHNs NPecTynHoCT B paccMaTpiuBaemMon cepe.

B 3aknioyeHue, npobnema Koppynuun 1 WHbIX NpaBOHApYLLEHU B cdepe nybrnyHbIX 3akynok npes-
cTaBnsieT cobon 3HaUMTENbHOE NPEnaTCTBUE Ha NyTH 3GMEKTUBHOTO (hYHKLMOHMPOBAHUS FOCYAAPCTBEHHOM
9KOHOMUKW W NOAPbIBAET JOBEPUE rpaxzaaH K rocyAapCTBEHHbIM MHCTUTYTaM. [Ans ycnewHon 60pebbl ¢ npe-
CTYNNEHUSIMA B PaCcCMaTpuMBaEMon cgepe Heobxoaumo YuuTbiBaTh Creunduky AaHHbIX NPECTYMNEHWUH,
BHEAPSAS MHHOBALMOHHbIE METOAb! U NOAXOAbl, TaKUEe KaK UCMONb30BaHNE TEXHOMOMMIA UCKYCCTBEHHOTO WH-
TENMeKTa U aBTOMAaTU3MPOBAHHbIX CUCTEM aHanu3a faHHbIX, KOTOPble MOMOrYT MOBbLICUTb 3EKTUBHOCTb
KOHTPOIS M BbISIBNEHUS NPABOHAPYLLEHUA.

CyLyecTBytoLME KOHTPOMbHbIE M HAL30PHbIE OpraHbl AEMOHCTPUPYIOT HELOCTAaTOYHYH aKTUBHOCTb M
3(heKTUBHOCTb B peanusauun NpeBeHTUBHbIX Mep, BBUAY Yero TpebyeTcs npuHaTue 6onee pelumte NbHbIX
AENCTBUIA U NPUMEHEHWE COBPEMEHHBIX UHCTPYMEHTOB.
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B wntore, ana cospaHns bonee apheKTUBHON CUCTEMbI NPOTUBOZAEMCTBUSA KOPPYNUMN U YyYLEHMUs
ynpaBneHns rocyaapCTBEHHbIMI pecypcami Heobxoaumo paspabotaTb HOBble MPaBOBble MEXaHU3Mbl 1
BHEAPSATb COBPEMEHHbIE TEXHOMNOMMM aHann3a u MOHUTOPUHra. JTo ByaeT cnocobCTBOBaTH HE TOMBKO YKPen-
neHuo foeepust obLLecTBa K rocyapCTBeHHbIM MHCTUTYTaM, HO U HEMOCPEeLCTBEHHOW peanusauumn rocyaap-
CTBEHHOW MOUTUKK B 06NaCTU NPOTUBOLENCTBUS KOPPYNUWK, YTO SBASETCS OOHOW W3 MaBHbIX 3agad, no-
CTaBMneHHbIX B HaunoHanbHOM nnaHe npoTueogencTaus koppynuun Ha 2021-2024 rogp!.
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CYPPOIATHOE MATEPUHCTBO B
MEXYHAPOAHOM YACTHOM PABE

IEPCKAA EKATEPHHA HPbEBHA,
KACEJIEBA AJIWHA BUTAJIbEBHA

CTYAEHTbI
®r60Y BO «CapatoBckas rocyaapCTBeHHas puanyeckas akagemus»

AHHOTauua: B agaHHON cTaTbe paccMaTpuBaroTCa I'Ip061'leMbI NPUMEHEHUA UHCTUTYTa CYyppOratHoro mare-
p1UHCTBa C UCNOb30BaHME MHOCTPAHHOIO 31lEMEHTa Ha npumepe Poccum un 38py6e)KHbIX rocyfapcTs, a Takxe
3a uUx npeaenamn, aHann3npyrTca HoOpMbl 3akOHOAATENbCTBA. B 3akntoueHne caenaHbl BbIBOAbI O pasHo4Te-
HUAX HOPM B obnactu NpaBoBOro TOMKOBAHUA AAHHOMO MHCTUTYTa N O HeobXoaMMOCT BHECEHME yHM(bVILI.VI-
POBaAHHbIX U3MEHEHWI.

KntoyeBble cnosa: cypporatHoe MaTtepuHCTBO, MEXAYHAapOAHOE YaCTHOE MnpaBso, VIHOCTpaHHbIﬁ AINIEMEHT,
rpaxaaHCTBO, NPaBOBOE PErysiMpoBaHue, 3apy6e>|<Hoe 3aKOHO4ATeNbCTBO.

SURROGACY IN PRIVATE INTERNATIONAL LAW

Zgerskaya Ekaterina Yurievna,
Kiseleva Alina Vitalievna

Abstract: This article examines the problems of applying the institute of surrogacy with the use of a foreign
element on the example of Russia and foreign countries, as well as beyond their borders, analyzes the norms
of legislation. In conclusion, conclusions are drawn about the discrepancies in the norms in the field of legal
interpretation of this institution and the need for unified changes.

Keywords: surrogacy, private international law, foreign element, citizenship, legal regulation, foreign legisla-
tion.

PoxaeHue pebeHka — 310 3HauMMoe cobbiTve Ans cemenHbix nap. OaHako, B COBPEMEHHOM Mipe BCE
yalle BO3HMKaeT npobrema becnnoams. M3-3a akonornyeckoin 06CTaHOBKM, YXyALWEHNS cocTaBa ynoTpebns-
eMbIX YenoBEKOM MPOAYKTOB, PacnpOCTPaHEHHOCTU BpeHbIX NPUBLIYEK 1 MOCTOSHHOMO CTPecca MHOTUE Mio-
[V NULIAI0TCSA BOMOXHOCTU 3a4aTh pebeHka, a XeHLMHaM CTaHoBUTCS NpobrnemMaTnyHo BbIHOCUTD nfog. Mo-
atomy, npoueaypbl KO, koraa snLekneTka onnogoTBOPSETCS U pa3BUBAETCS BHE opraHusma byayliein ma-
TEPU, @ NO3Ke B MATKY XKEHLLMHbI NEPEHOCUTCS yke SMOPUOH - He BCerda noaxogsiiee pelueHue. 1o JaHHbIM
BO3 Ha 2024 rog ¢ 6ecnnoauem crankueaetcs 17,5% B3pOCNoro HaceneHus, a 3To NOYTU Kaxabli LLIECTON
yenosek B Mupe [1]. 3To 4OCTATOYHO BLICOKWIA NOKa3aTenb. B CBA3M C BbilL€yKasaHHbIMM Npobremamm Heko-
TOpble Napbl NPUHUMAKOT peLLleHre NpUBErHyTb K TaKoOMy BMAY BCMIOMOraTenbHbIX PenpOAYKTUBHBIX TEXHOIO-
min (panee — BPT) kak cypporatHoe maTtepuHcTBO. 1o gaHHbIM onpoca BLUVIOM, npoBegéHHoro B deBpane
2024 ropa, YeTBepTb (25%) poccusH B cryyae HeobxoammocTi obpatunuck Bbl K ycryram cypporaTHoi Ma-
Tepu [2]. Poccuinckas accoupaums penpoayKLmm YenoBeka 0TMEYaeT, YTo B TedeHue nocnegHux 16 net cpe-
[m Bcex nporpamm BPT fons cypporaTHOro MaTepuHCTBa OCTaeTCs NpakTUYecki HeuameHHomn - okorno 1,4 %.
[3]. OpHako B 2023 rogy BbIMOMHEHWE NPOrpamMm CYppOraTHOr0 MaTepuHCTBA COKpaTturioch noutn Ha 70%.
OTO CBSA3AHO C 3anpeToM Ha MCMONb30BaHUE AOHOPCKMX AWLEKNETOK, KOTOpbIM BCTynun B cuny 19 aekabps
2022 ropa [4].
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He TaKk gaBHO AaHHbIM NpaBoM obrnaganu HeorpaHnyeHHoe uncno cybbekTos, ogHako B 2022 roay
BbILLEYNOMSHYTLIA (hefeparbHbl 3aKOH OKOHYaTeNbHO BBEN 3anpeT Ha MCMONb30BaHWE BCMIOMOraTenbHbIX
PenpOaYyKTUBHbLIX TEXHOMOMMI KaK WHCTUTYTa CypporaTtHOro MaTepuHCTBa AJ1S MHOCTPaHHbIX rpaxzaaH v nuy
6e3 rpaxgaHctea. OCHOBaHWEM BBELEHWS OrPaHUYEHU KacaemMo AaHHOro BOMpoca Mocnyxuna cepust pac-
cnegosaHuin CrieactBeHHoro komuteta PO 0 nognonsHom BusHece no npogaxe Aetei, UX BbIBO3y 3a Npeae-
INbl rOCYapcTBa MHOCTPaHHbIMU rpaxaaHamu().

A3 aToro cnegyeT, 4To 3aKOHOAATENb BHEC KOPPEKTUBbI, OrPaHUYMB KPYr CyOBLEKTOB, CMOCOBHBIX BOC-
Nonb30BaTLCA YCMyraMu UCKYCCTBEHHOW PENpPOaYKLMW YenoBeka. Bo3MOXHOCTb BOCMOMNb30BATLCS YCnyramm
CYppOraTHOr0O MaTEPUHCTBA COXPAHSIETCS Y POCCUICKUX rpaxpaaH, coctoswmx B Gpake (B TOM uucne npu
Hanmuummn rpaxgaHcTea PO y 0gHOMO M3 NOTeHUMarnbHbIX POAUTENEN), U OOUHOKWX XEHLLWH, UMEIOLLMX rpax-
AaHcTBo P®. CriegyeT OTMETUTL, YTO, B COOTBETCTBUM C 3aKOHOAATENLCTBOM PO, cypporaTtHoi MaTepbo Mo-
XET BbITb XEHLMHA, UMeloLLas rpaxgaHcTBo Poccuickon degepauun. Yto kKacaemo poauTens uav pogure-
Inen, NUWEHHbIX B NMepros 3akmtoYeHHOro 4OroBopa O CypporaTHOM MaTepuHCTBe rpaxaaHcTBa P®, T0 oHu
COXPaHSIOT CBOW NpaBa Ha nosyyeHune gaHHon yenyrn. CypporatHas MaTb 4aeT paspeLLeHns Ha 3anuch 1x B
kayecTBe poauTenen.

Ecnu akuyeHTUpoBaTh BHUMaHME Ha MpakTUKe pacnpoCTPaHEHUs OrpaHNYMTESNbHBIX MEP B OTHOLIEHUM
WHOCTPaHHbIX rpaXaaH, To, MOXHO rOBOPUTL O TOM, YTO Poccust He SIBRSETCS NEPBOOTKPLIBATENEM B JaHHOM
Bornpoce. B 3apybexHbIx CTpaHax NpOCNeXWBaeTCs TEHAEHUMS OrpaHUYeHNs MHOCTPaHHbBIX rpaxaaH Ha 3a-
KMtoYeHWe 4OroBopa CypporaTHoro MaTepuHCTBa, Hanpuvep, B Benvnkobputanum nuua 8 npuHumne Gelnu nu-
LUEeHbI TaKoro npasga, B ViHaM v B psge Apyrix CTpaH yTpaTta npas npovs3oLLna BCIEACTBIE HapyLWEeHN NpaB
AeTeN, CypporaTHbIX MaTepen, Guonornieckmnx pogutenen.

PaccmaTtpuBasi NOCNEACTBIS BKMOYEHWUS OrPAHUYUTENBHBIX MEP, HEMb3S HE 3aMETUTb, YTO TakuM 0B-
pasoM NPOM30OMAET NpeceyeHre NPaKTUKK UCNONb30BAHUS 3aKOHa rpaxgaHamy rocyaapcTs, B 3aKOHO4ATEN b-
CTBe KOTOPbIX BBEJEH NPAMOIA 3anpeT Ha Takol METOA UCKYCCTBEHHOW penpoayKLuuv Nog, Yrpo3oit YronoBHOMo
HakasaHwusi, Hanpumep, B Kutae.

Takke CTOMT aKLEeHTUPOBAaTb BHUMAHWE Ha €eLle OJHOM acrnekTe B paMKax BHECEHHbIX MOMPaBOK: POX-
[€HHble OT CypporaTHbIX MaTtepei AeTu noryyaT aBTOMaTUYECKN POCCUIACKOe rpaxaaHcTBo. Hagenenue pe-
BeHKa pOCCUACKUM rpaXXaaHCTBOM NO3BOSUT YPErynupoBaTh CrOpHbIE MOMEHTbI B BOMPOCE NPABOBOrO CTaTy-
ca pebeHka. Hanpumep, B criyyae, Korga poauTenu SBNSIOTCA rpaxdaHamu pasHbiX rocyaapcts, peLlatot
Aatb pebeHKy MHOCTPaHHOE rPaXaaHCTBO, a B AaribHenLLeM pa3BoasTCs.

lMpobrnema cypporaTHOro MaTepuHCTBA B MEXOYHApPOLHOM YacTHOM MpaBe 3aKnioyaeTcs B TOM, YTO
HaLMOHarbHOe 3aKOHOAATENbCTBO CTPaH MO 3TOMy BOMPOCY CWUMbHO pasnnyaetcs. OgHu CTpaHbl 4eMoKpa-
TUYHO OTHOCSITCS K MHCTUTYTY CypporaTHoro MatepuHcTga (Pocems, 6onblumHeTBo WwratoB CLUA, KazaxcTaH u
Ap.), ApYyre CTpaHbl OTHOCATCS K HEMY HEraTMBHO U YCTaHaBNWBAKOT 3anpeT Ha NpUMEHeHWe JaHHOro BUaa
BPT (PpaHums, Mepmanus, HekoTopble wratbl CLUA, ABcTpus n ap.). B HEKOTOpbIX CTpaHax paspeLleHo NuLLb
HEeKOMMepYeckoe cypporatHoe MaTepuHcTBo (M3paunnb, KaHaga, Huaepnavab! v gp.). W. I'. TapaxuHa cunta-
€T, YTO MOMNE3HOCTb MEXAYHAPOAHOr0 YaCTHOro Npasa Ans paspeLUueHns CopoB, BO3HUKAOLLMX U3 OTHOLLe-
HWIA TPaHCHALMOHAMNLHOTO CypPOraTHOr0 MaTepUHCTBA, HOCUT NPOBNEMHbIN U ANCKYCCUOHHBIN XapakTep. He-
KOTOpble roCyAapcTBa, KOTOpbIe 3anpeLyatoT 9TOT MHCTUTYT, OTKa3bIBAKOTCS NPeLOCTaBNATb rpaXaaHCcTBo Ae-
TAM, POXOEHHLIM MO NpOrpaMMam CypporaTHOro MatepuHcTaa [6]. Tak, 1M3-3a HanM4Ust MHOCTPAHHOTO ase-
MeHTa B AaHHbIX NPaBOOTHOLLEHNSX BO3HWKAIOT KOMM31KM, KOTOPbIE MOPOXAA0T NPobneMbl C y3akoHUBaHWEM
cratyca pebeHka 1 noapbiBatoT ero 6e30MacHOCTb. ATO YKa3bIBAET Ha TO, YTO HEOBX0AMMO co3daTh OTAENb-
HbIN MEXOYHAPOAHBIA aKT, KOTOPbIN Obl perynpoBan BONPOCHI CypporaTHOr0 MaTepuHCTBa, YHUMLMpOoBan
pa3o0bLeHHble HOpMbI U 3awymian uHTepecsl getei. KO.A. [IpoHoBa ynomuHana gaHHyto npobnemy B CBOEM
paboTe 1 0TMETUNA, YTO BCMEACTBIE PacnpOCTPaHEHUS NMPABOOTHOLLEHU B Cdepe TPaHCrPaHUYHOrO Cyppo-
raTHOr0 MaTepUHCTBA BO3HWKAKT BOMPOCHI, OTBETHI HA KOTOPbIE HEMb3S HANTU B AENCTBYIOLLEM HALMOHAN b-
HOM 3aKOHOLZATENbCTBE, YTO FOBOPUT O HEOBXOAUMOCTW CO3LaHWUS MEXOYHAPOAHbLIX akToOB, PErynmpyroLwmx
OTHOLLEHUS CYpPOraTHOro MaTepuHCTBa [7].

B noarteepxaeHue BbileykadaHHbIX no3uuuii npuseaem npumep. LLnpokyto ornacky nony4yuno “Aeno o
pebeHke Manmku”. B 2008 rogy k rpaxaaHke VHaum no BOMpoCy CypporaTHOrO MaTtepuHcTea obpartunach
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cynpyxeckas napa u3 AnoHun. OgHako nocne 3akmioyeHns 4Orosopa 0 CypporaTHOM MaTePUHCTBE rpaxiaHe
AnoHuM NpuHanu pellexne o passoge. OT CypporaTHOM MaTepu pogunach AeBoyka no umeHn Manmpxu. Op-
HaKo HW Bronornyeckas, Hu cypporatHasi MaTb He XOTENM YCTaHaBNWBaTb MaTePUHCTBO. Oneky Haj AeBOYKOM
X0TeN 0hopMUTL SAMOHCKWIA OTeL, HO Mo 3akoHogaTenbCTBy MHaMM pebeHok JomkeH ObiTb 3anucaH Ha oTua u
MaTb, OAMHOKWM MIOAAM 3anpeLleHo 3anucbiBaTtb Ha cebs peberka. ObpasoBanack KpuTuyeckas cuTyaums,
WHTepechl pebeHka Oblnn HapyLLeHbl, a ero CTaTyc okasancs HeonpeaeseHHbIM. B kayecTBe UCKNoYeHus Ye-
pe3 HECKOMNbKO MecsLeB NpaBnUTeNbCTBO MHAWMK paspeLunnio MyxyuHe 3abpatb 4oyb. OTO bbina nokasartesb-
Has cUTyaums, kotopasi 060CHOBbLIBAET HEOBXOAUMOCTL NPUHATUS e4UHOTO MEXAYHAPOAHOro akTa o BOnpo-
caM CypporaTHOro MaTepUHCTBA W onpeaeneHunio cratyca pebeHka.

Pa3Butne TexHn4eckon 6asbl NO3BOMMMNO COBEPLIEHCTBOBATL MPOLECCH UCKYCCTBEHHOW PEMpPOLYKLMM
JernioBeka, Hanpumep, NPoBeAEHNE KyMbTUBUPOBaHUS IMOPUOHOB B MHKybaTOpe, BHEAPEHUE Maen o co3aa-
HUW PO6OTOB-MHKYBATOP, CMOCOBHBLIX BBIHOCUTL pebeHKa B TeYeHUEe MONOXKEHHOTO AN BepeMeHHbIX cpoka.
OpfHako ypoBeHb TEXHOMOTMYECKOrO NPEBOCXOACTBA M YEMOBEYECKOrO CO3HAHUS NO3BOSNI BbINTK 3a Npeae-
INbl NpocTpaHcTBa 3emnu. Ha npoTsKeHUn AnuTeNbHOro BpeMeHn 06CyxaaeTcs naes O KOMOHM3aumm apyrux
NNaHeT COMHEYHON CUCTEMBI, YTO BbI3bIBAET BOMPOC O BO3MOXHOCTSX YEOBEYECKOTO OpraHM3Ma B BblKMBa-
HAW 1 Pa3MHOXEHUM BHE TEPPUTOPUM HaLer nnaHeTbl. TexHonornyeckas komnanus Spacelife Origin, Haxo-
pswasca B Huaepnangax noctasuna Lesfb BbISCHATb 3TO, HAMepeBasiCh OTNPaBUTb Ha OPBUTY XKEHLLMHY-
A06poBonbLa A5 BOCNPOM3BEAEHNS Ha CBET NEepBOro Yenoseka 3a npegenamu 3emnu [8]. B cBsa3mn ¢ atum
BO3HWKaET BOMPOC O CTaTyce HOBOPOXAEHHOMO pebeHka. Kakoe rpaxgaHcTo emy GydeT npucyxgateest: 6uo-
IIOrNYECKNX POAUTENEN, CypporaTHOM MaTepn Uu rpaxaaHCTBO rocydapcTea, B KOTOPOM 3aperucTpupoBaHo
KOCMUYECKOE CyaHO, Ha KOTOpoM ByaeT NpoucxoauTb NpoLlecc AeTopoxaeHus B cootsetctum co cT. VIl [Jo-
roBopa O MpuHUMNax AesTernbHOCTM rocydapcTB Mo UCCNEA0BaHMIO U UCMOMb30BaHUI0 KOCMUYECKOTO Mpo-
CTpaHCTBa, BKMtoyast JlyHy u apyre HebecHble Tena [9]? Ecnu faHHas uHuumatvea Oynet peanusoBaHa U
HangeT WWPOKoe NpakTUYeckoe NpUMeHeHue, Heobxoaumo BydeT Ha 06LLEeMUMPOBOM YPOBHE yperynupoBaTthb
BO3HUKLLWIA Npoben B 3aKOHO4ATENLCTBE.

Takum 06pa3oM, B 3aKIOYEHWE CTOMT OTMETUTb, YTO B MEXAYHAPOAHOM YaCTHOM NpaBe CyLIecTByeT
MHOXECTBO KOIIM3MOHHbIX BOMPOCOB, KacatoLMXCs OTHOLIEHWA B cdhepe CypporaTHoro MatepuHctea. OgHa-
KO, 370 0ByCcnaBnMBaeTcs TeM, YTO JaHHbIA UHCTUTYT NOSBUNCA HELABHO W ABNSETCS pa3BMBalOLLMMCS SBne-
HWEM B COBPEMEHHOM MUPE, YTO W nopoxaaeT npobnemsbl. [Ang Toro, YToBbl UCKNKOYNTL UIK e XOTS Bbl COo-
KpaTUTb UX BO3HWKHOBEHWE, HEOOXOAMMO NPUHSATL €AWHBIA MEXYHAPOaHbI HOPMATUBHO-NPABOBOW aKT, KO-
TOPbIV Bbl YHU(MLMPOBAN HOPMbI B AAHHOM Cdiepe W YCTpaHWN CyLecTBYoLMe npobenbl. JTo, npexae Bce-
ro, NO3BOANIO Bbl 3aWMUTUTL NpaBa LeTen W rapaHTUpPoBaThb UX 6e30MacHOCTb, YTO ABMSETCSH NPUOPUTETHON
3apaven. B jaHHOM akTe HeobxoauMo AaTb NOHSATUE LOrOBOPY CYpporaTHOrO MaTepuHCTBa, YCTaHOBUTL BCe
€ro CyLLeCTBEHHbIE YCMOBIUS N OTBETCTBEHHOCTb CTOPOH B CMy4vae HapyLUeHUs Aorosopa, nponucarb Heobxo-
OUMble rapaHTUM 3aluThl Npas pebeHka, a Takke YCTaHOBUTb MPenMyLLECTBEHHOe MpaBo Ha nepegavy pe-
BeHka ero reHeTyeckuM pogutensm 6e3 cornacus CypporaTHoi MaTepu, Tak Kak UMEHHO WX FreHEeTUYEeCKUiA
MaTepuman ucnonb3oBancs 415 3a4atus pebeHka.
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AHHoTauus: B HacTosllee BpeMs UCKYCCTBEHHbI UHTENNEKT HaXOMAWT LUMPOKOE MPUMEHEHNE B PasnuyHbIX
0bnacTsXx  YeroBeyeckol AEATEeNbHOCTM,  BKMOYas NPaBOOXPaHUTENbHbIE OpraHbl M CyAebHo-
KOUMUHANUCTUYECKYI0 NPakTUKy. COBPEMEHHbIE TEXHOMOTMM MalLMHHOTO 00yYeHns, 06paboTKM AaHHbIX U
aHanuaa GonbLunx 06bEMOB MH(OPMALMK OTKPLIBAKOT HOBbIE TOPU3OHTI AMNs PacCnefoBaHUs NPECTYNNEHWI,
ynydwast addeKTUBHOCTb paboTbl NPaBOOXPaHUTENbHBIX OPraHOB, YCKOPSIt MPOLECC paccnefoBaHns 1 no-
BblLLasi TO4HOCTb BbIBOJOB. B 31O/ CTaThe paccMaTpuBaloTCs KOUMUHANMCTYECKIE acTEKTbI UCNONb30BaHMS
MCKYCCTBEHHOTO MHTENMEKTA B PACKPLITUM 1 paccneaoBaHni NpecTyneHni.

KnioueBble cnoBa: WCKyCCTBEHHbII MHTENNEKT, packpbiTe W paccrefoBaHue NPecTynneHud, NpecTynHuK,
CreacTBeHHbIe [eiicTBIS, A0Ka3aTeNbCTBa.

FORENSIC ASPECTS OF THE USE OF ARTIFICIAL INTELLIGENCE IN SOLVING AND INVESTIGATING
CRIMES
llyinskaya Dayana Vladimirovna,
lllarionova Alina Alekseevna

Scientific adviser: Melnik Svetlana Lvovna

Abstract: Currently, artificial intelligence is widely used in various areas of human activity, including law en-
forcement and forensic practice. Modern technologies of machine learning, data processing and analysis of
large volumes of information open new horizons for crime investigation, improving the efficiency of law en-
forcement agencies, speeding up the investigation process and increasing the accuracy of conclusions. This
article examines the forensic aspects of using artificial intelligence in solving and investigating crimes.
Keywords: artificial intelligence, detection and investigation of crimes, criminal, investigative actions, evi-
dence.

AckycCTBEHHbI MHTENNEKT — CNOCOBHOCTL MHTENNEKTYanbHbIX CUCTEM BbIMONHATL Pa3finyHble TBOP-
yeckue yHKLMK, NpucyLyme Yenoseky. MckycCTBeHHbIM MHTENNEeKTOM 06nafatoT HTENNeKTyarnbHble CUCTe-
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Mbl- TEXHUYECKME M MPOrpaMMHble KOMMNEKChI, CNOCOOHbIE pelwaTh 3afayqn, OTHOCALMECS K TOW AW UHOW
npeameTHon obnactu [1, ¢.7].

Vicnonb3oBaHue UCKYCCTBEHHOTO UHTENMNekTa (M) B KpUMUHANUCTUKE OTKPbIBAET HOBbIE BO3MOXHOCTM
ANS NOBbILWEHNS 3Gh(PEKTUBHOCTN paccriefoBaHns NpecTynrneHni, ynyylleHns kavyecTBa aHanusa [okasa-
TENbCTB M YCKOPeHUs cyaebHbIX npoueccoB. VICKYCCTBEHHbIN UHTENNEKT NPefoCTaBNSET UHCTPYMEHTLI Af1s
06paboTk1 1 aHann3a 6onbLUMX 0O6BLEMOB JaHHbLIX, aBTOMATU3ALMN PYTUHHBIX 3a4a4y W BbISIBIIEHUS 3aKOHO-
MEPHOCTEN N NPeACKa3aHNs KPUMUHANBHBIX COObITUN.

PaccMOTpyM OCHOBHbIE acneKTbl MCMOMb30BaHUS UCKYCCTBEHHOTO MHTENNEKTa B KpUMUHAIUCTUKE. OHM
[EnaTCs Ha crnefytowme Buap!:

1. Anamu3 u obpaboTka pokasatenscTB. WV 3HauMTenbHO YCKOPSIET NPOLECC aHanmsa pasnuyHbIX
TUNOB AOKa3aTeNbCTBEHHOM Basbl AN paccrefoBaHNs NPECTYNNeHNit:

—  Bupeoananutuka. Cuctemsl Ha 6ase W moryT aBTOMatuyecku pacnosHaeaTb nuua, 06bekTbl unu
noJo3puUTENbHbIE AENCTBUS HA BUAEO3aNUCsAX C Kamep BUAEOHabMogeHNs, YTO obneryaeT uaeHTuduKkaLumio
NPECTYNHKOB;

—  AHanus usobpaxeHun. U MoxeT BOCCTaHaBNMBaTb MOBPEXAEHHbIE (hoTorpacuu, BbISBAATL
NPW3HaKW NOAAENKA U NPOWU3BOANTL AETanbHbIA aHanu3 CrefoB, OCTaBMEHHbIX HA MECTe MPEeCTYNNeHns.
Hanpumep, B NpoAyKTOBOM MarasnHe coseplueH rpabex. pabutens o6poHMn oauH U3 KpageHHbIX npogy K-
T0B. [0 Npuesay crneacTBEHHON onepaTUBHOW rpynnbl, ObiN NPOU3BEAEH OCMOTP MECTa NPOUCLLECTBUS U C
KpageHHOro NpoAyKTa U3bsnu oTnevaTku nanbLUeB. M3bsaTble oTneyaTkn nanbLes C ynakoBKu NPOAyKTa, KOTo-
PbI 0BPOHWM NPECTYMHUK, SKCNEPT-KPUMUHAMNMUCT 3aHOCUT B Basy W no pesynbTaTaMm BbinagaeT NpUHaanex-
HOCTb JaHHbIX OTNEYaTKOB NarbLeB K KOHKpeTHOMY muuy. 3Has ®MO nuua, no uHbiM 6aszam gaHHbIX, Hanpu-
mep, MB[-P MOXHO npobuTb MeCTO NPOXWUBaAHWA JaHHOMO N1La, NOA03PEBAEMOrO B Kpaxe W YCTaHOBUTb Me-
CTO HaxoXaeHWe JaHHOro rpaxgaHuHa.

Takke npu 3agepxaHun nuua, Nogo3peBaemMoro B NPECTYNNEHUU No NpUMeTaMm, Npu oTkase B Npeso-
CTaBIEHNN JOKYMEHTOB [jaHHbIM rpaxaaHUHOM, OH MOXET BbITb JOCTABIEH B JEXYPHYIO YacTb OTAeNa nonu-
Lnn. COTpyAHMK AEXYPHOM YacTu Yepes paclumpeHHoil nouck B 6ase, ucnonbays cuctemy AIUC «Manunoxy,
no oTneyaTkam nasbLeB CMOXET YCTAHOBUTL [IMYHOCTb AAHHOTO rpaXaaHnHa. 34ech HeobxoauMo OTMETUTD,
4To W cnocobeTByeT noucky MHGopmaLmm, KoTopas SBISETCS OPUEHTUPYIOLLEN N AoKa3aTenbCTBEHHON. Cu-
cTema, kak u cotpyaHuk MB[, Hanpumep, cnegosaTtenb, CNOCOBHA BbICUMTLIBATBL M CKNaabliBaTb B3aMMOCBSA3N
Mexay npectynneHnsamu. PasHuua B TOM, YTO criefjoBaTerlb HaxoauT MHGOPMaLMI0, OCHOBbLIBASCH HA 3HaH U-
SIX 3aKOHOZATeNbCTBa, NaMsTH, a NPorpaMMa, UMetoLLas UCKYCCTBEHHbIN UHTENNEKT CTPOUT CBA3b UCXOAS U3
3anoXeHHoON B Heil 6a3bl AaHHbIX. [2, €.1732].

— O6paboTka 3BYKOBbIX 3anmceil. MIckyCCTBEHHbIN MHTENNEKT CNOcOOeH aHanuaMpoBaThb ayamo3ani-
CM1, pacrno3HasaTb ronoca, onpeaensTb 3MOLUMOHaNbHOEe COCTOSHIUE FOBOPSLLEro, YTO MOXET ObITb MOMe3Ho
NPV aHanm3e 3BOHKOB ¥ NPW NPOBEAEHUN TAKOTO CIIELCTBEHHOMO AeCTBIS, Kak 4ONPOC NOA03PEBAEMOTO.

2. ABTOMaTM3aums W ynydweHWe npoecca paccnenoBaHns. C NOMOLLbK UCKYCCTBEHHOMO UHTENMEK-
Ta MOXHO peLlaThb PyTUHHbIEe 3a4aduun. OTO NOMOXET COKOHOMUTL BPEMS M PECYPChbI CHEACTBEHHbBIX OPraHoB.

— O6paboTka 1 aHanu3 6onbluMX 06bEMOB AaHHbIX. VICKYCCTBEHHbIN MHTENMEKT MOXET BbiCTpo 06-
pabaTbiBaTb 1 CUCTEMATU3NPOBaTL 6OMbLIKE 0BBEMBI MHGOPMALMM M3 PA3NUYHBIX UCTOYHUKOB (MOMMLMS,
6a3bl faHHbIX, CoLnanbHble CETU U T.4.), nomoras 6bICTpee HaxoanTb CBA3MN U KITKOYEBbIE YINK;

— ConocraeneHue gokasatenscts. UA-cucteMbl MOryT aBTOMAaTUYECKU COMOCTaBRATb Pa3fnyHble
YNWKW, Hanpumep, oTnevatku nanbues, cnedbl JHK, gaHHble ¢ kamep BuaeoHabntoaeHus, cosgasast kKoM-
NNEKCHbIE KapTOrpamMmbl ¥ BbIBOAbI.

3. PacnosHaBaHve nuy 1 ugeHTUgMKaums nogo3peBaembix. CUCTEMbI pacno3HaBaHUs ML, OCHO-
BaHHble Ha MW, CTaHOBATCA BaXKHBIM UHCTPYMEHTOM B MAEHTU(MKALMN NOLO3PEBAEMBIX:

— PacnosHaBaHue n uaeHTudukaums nuyHoctei. MA-cuctembl MOryT cpaBHUBaThL M30OpaxeHus ¢
6a3bl JaHHbIX NO4O3PEBAEMbIX UMK ML, 3aperucTpUpPOBaHHbIX B CUCTEME BUAEOHAOMIOLEHUS, 1 aBTOMaT U-
YeCKu BbISIBNATb COOTBETCTBUSA. Tak, HanpUMep, B HEKOTOPbIX MarasuHax, B 6ase kamep BuaeoHabnoaeHus
yCTaHoBNeHa (YHKUMA «pacrno3HaBaHue nuua». COTpyAHMK MarasiHa, npu NpOCMOTPE 3amicu B pPEXume
OHIalH, MOXET BbISBUTL JIULO, KOTOPOE PaHee yxe NPUXOAMMO0 1 COBEpLLANo Kpaxy npoaykToB. basa AaHHbIX
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NOEHTUDULMPYS NULO, HA OOHOM W3 Kamep, HaYMHaeT MopraThb, BblAeNsAs NMUo, TEM CamblM, yKa3biBas, 4To
nokynatenb yxe OblN paHee 3ameyeH 1 npuyacTeH k kpaxe TML,. CornacHo MHTEpHET ucTouHnkam, B 2018
rogy B Kutae 6bin 3agepxaH nogo3peBaeMblii B youictee 6narogaps cuctemMe pacrnosHaBaHWs fnL, Ha KOH-
LepTe non-3se3apl [3].

CucTtema pacnosHaBaHWs nuL, XOpOLLO pasBuTa M B coumarbHbIx ceTsx. Koraa nonbsosatenu sarpy-
XawT hoTorpacun Ha CBOK CTPaHWLY MnM NyBAKKYIT B COLCETAX, CUCTEMA aBTOMATUYECKU aHanuanpyet
9TV n306paxeHns. ITo MoryT BbiTb hoTorpacum Npoduns, CHAMKA B MOCTaX, KOMMEHTapUAX WK Aaxe
n3obpaxeHns B Bugeo. locne Toro, kak nMuUo obHapyXeHo, cucTeMa U3BIEKAEeT YHUKarbHble BruomeTpuye-
CKMe NMpU3HaKK, Takne Kak pacCTOsHWA Mexay rnasamu, hopma Hoca, nogbopoaka, MMHAW YeNCTU U apyrue
JepThl. [lanee cuctema pacno3HaBaHWs L, NbITAETCSA HAUTU COBNAAEHUS CPEAM Yxe U3BECTHbIX L B 6ase
AaHHbIX. CounanbHble CeTh MOryT BbITb NOME3HbI HE TOMNbKO ANS NOMCKa NPECTYMHWUKOB, HO U ANS HaXoXae-
HWS cBuaeTeneit unn coobLlHMkoB. MHoraa Ha hoTorpadusx, pasMeLLEeHHbIX B CETW, MOTYT ObITb 3admKCcup o-
BaHbl BaXHble MOMEHTbI, CBA3aHHbIE C MPECTYNNeHWeM, Unu NauW, KoTopble MOryT ObiTb NOME3HbIMKU NS
paccrnefoBaHus. Hanpumep, npu paccnegosaHun orpabneHns 6aHka MOXHO 0BHapyxuTb hoTorpacum ¢ me-
CTa NPOMCLIECTBUS, CAENaHHbIE APYTUMU NIOABMU, KOTOPbIE CIlyYaltHO OKasanuch psaoM. Mcnonbays pacno-
3HaBaHve nuu, MB[ MoxXeT HaiTu niogen Ha aTux ¢hoTorpadusax 1 CBA3aATLCS C HUMM 4118 NONYYeHWUs Noka-
3aHui. CoumanbHble CEeTU YacTo codepaT He TOMbKo dhoTorpaduu, HO 1 reoter — MHAOPMaLMO O MECTO-
nonoxeHuw, rae Geina caenaHa gotorpacus unm Buaeo. COTPYAHWKA OpPraHOB BHYTPEHHUX Aen MOryT uUc-
nonb30BaTh ATy UHMOPMALMIO ANS OTCNEXMBAHWNS NEPEMELLEHUA NOLO3PEBAEMOrO UK Ans 0BHapYKeHUs
€r0 HaXOXOeHWs B onpefeneHHbIX MECTax, CBA3aHHbIX C NPecTynneHrem. Ecnv npectynHuk nybnukyet goTo
C reoterom B6MM3u MecTa NPECTYNNEHNS, 3TO MOXET CTaTb AONOMHUTENBHBIM JOKa3aTeNbCTBOM B paccneso-
BaHuW. C NOMOLLbO reorpadpuyeckmx AaHHbIX CriefoBaTenit MOryT YTOUHUTb, FAe U Koraa bl NpecTymnHuK,
4TO MOMOraeT YCTaHOBWUTb €ro yyacTie B npecTynneHun. Cuctema pacnosHaBaHus Nl Yepes coumarnbHble
CETWN MOXET 3HAYNTESTbHO YCKOPUTbL NPOLIECC paccriefoBaHus U NoBLICUTL ero apdekTnBHOCTb. OgHako, pac-
No3HaBaHWe N1 He Bcerga MoXeT BbiTb TOYHbIM, 0COOEHHO ECnK KaYecTBO PoTOrpachnin Unn BUAEO HU3KOE,
4TO MOXET NPUBECTM K OLIMBKaMm.

4. KubepnpectynHoctb. C pa3sutnem TexHonoruin W aktueHo ucnonb3yetca ans 6opebbl ¢ knubep-
NPECTYNHOCTbHO:

—  AHanus ceTeBoro Tpagwmka n 6e3onacHoCTU. VICKYCCTBEHHbBIN MHTENMEKT MOXET NOMOraTh BblsiB-
NATb NOA03PUTENBHYI0 aKTUBHOCTb B CETY, aTaKytoLmMe LENCTBMUS, YTEYKM OaHHbIX U XaKepcKue nonbITku [4,
c. 116]. Tak, Hanpumep, Npu 3BOHKE MOLLEHHWKOB, NPEACTABNALLMMUCS ONepaTopoM TON UK WHOW COTOBOM
CBSA3M, 1 TPeBYIOLLMX OT rpaxgaH Kog U3 CMC-CO0BLUEHUS ANt NPOANEHNS CpoKa AENCTBUS CUM-KapTbl, MOXET
B311oMaTbCsl, AONYCTUM, MOpTan fIMYHOrO kabuHeTa rocycnyr, 0TKy4a MOLLUEHHMKIM MOTYT 3anpoCcuTb pasnny-
Hble CMpaBKW 4Ns NOATBEPKAEHUS NNYHOCTU U T.4. B HEKOTOPbIX Cryyasx, Korga rpaxgaHuH noHUMaeT, YTo
€My MO3BOHWIIN MOLLEHHWKN, KOZ U3 CMC-COOBLUEHMI He AUKTYET U NepecTaeT NoAAepK1BaThb C HUMM KOHTAKT,
noao3puTENbHAs akTUBHOCTb B CETW 3aMevaeTcs, TEM caMbiM nopTan BrokupyeTcs, y rpaxgaHnHa nosens-
€TCS BO3MOXHOCTb BOCCTAHOBMTb JOCTYM K CBOEMY NUYHOMY KabWHETy v CMeHUTb naponb. Hepeako nopo-
3puTenbHas akTUBHOCTb 3aMEYaeTCs MPU CHATUM KPYMHbIX HaNMYHbIX AEHEXHbIX CPEACTB Yepe3 6aHkomar, B
TaKoM cnyyae, 6aHKOMAT Ha Kakoe-TO BpeMsi BIOKMPYET CUMCTEMY CHATUSI KYNOpP, YBEAOMIAS, YTO CBSAXKETCS
onepaTop TOro WnK WHoro GaHka Ans NOATBEPKAEHUS OEUCTBUN rpaxdaHuHa. Takum obpa3om, B CBS3U C
BHeapeHneM M 3HaunTeNbHO YMEHbLLIAETCS PUCK CTaTb XEepTBON KNOEPNPECTYNNEHNS.

Vicxoos n3 BblILEen3NOXEHHOT0, HEOOX0ANMO OTMETUTb, YTO NpumeHeHne VW B KpuMuHanuCTuke Tpe-
OyeT BHUMATENLHOTO NOAX0AA K STUYECKMM W NPABOBbLIM BONPOCAM, @ UMEHHO WCNOMNb30BaHNE UCKYCCTBEHHO-
[0 WHTeNnekTa Ans pacno3HaBaHus nuu, 06paboTky AaHHbLIX UMM MOHWUTOPWHIA CeTn TpebyeT CTpororo co-
OnoaeHns HOPM 3aLUMTbl NEPCOHArbHbIX AaHHbIX U COBNoAeHMs NpaB rpaxaaH. Takke BaxHO, Y4Tobbl peLue-
HWS, npuHUMaemble W, Bbinn npo3payHbiMK U MOrnM ObiTb 06BACHEHLI, 0COBEHHO B Cryyasx, korga peLue-
HWS1 MOTYT NOBNUSATL HENOCPEACTBEHHO Ha NpaBa rpaxgaH (Hanpumep, B Aene 0 3afepKaHuu Unu apecte).

/icnonb30BaHME UCKYCCTBEHHOTO MHTENNEKTA B KPUMMHATIUCTUKE W B CNEACTBEHHBIX AENCTBUSAX 3HAYU-
TEMbHO pacLUMpsieT BO3MOXHOCTW NPaBOOXPaHUTENbHbIX OpraHoB Ans 60pebbl ¢ npectynHocTbio. WK nomo-
raet apheKTUBHO aHanM3nMpoBaTh A0OKa3aTenbCTBa, NPOrHO3MPOBaTh NPECTynneHns, 6opoTses ¢ knbepyrpo-
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3aMU, a TaKkKe YyCKOpAEeT N aBTOMaTuU3npyeT npoueccol paccrneaoBaHud. OpgHako gns yCnewHoro BHeApeHnA
3TUX TEXHONOrMM Heobxoanmo YYNTbIBATb 3TUHMECKUE, NPABOBbIE N TEXHUYECKUE I'Ip06J'IeMbI, 4TOOBI rapaHTu-
poBaTtb KX CripaBeannBoe n Be3onacHoe 1cnonb3oBaHue.
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AHHOTaLMA: HasHayeHWe W NPOM3BOACTBO CyAEOHbIX 3KCMEpPTU3 MO YronoBHbIM AenaM KOppyMLMOHHON
HamnpaBNeHHOCTM N0 NPaBY CYMTAETCS OAHM M3 SPDEKTUBHBIX CNOCOBOB (CPEACTB), UCNOMb3YEMbIX CyObe k-
TOM paccrieaoBaHus, st NONyYeHust AokasaTenbCTe. BmecTe ¢ TeM, B NPaKTMYECKON [esTensHOCTM No Npo-
W3BOLCTBY [JaHHOMO CMEeACTBEHHOMO AENCTBUS Hepeak OLWMOKM, CoBepLUaeMble aKCTepTaMu, KOTOpbIE MOTyT
NPUBOANTL K MOCTPOEHMIO HEBEPHbIX BEPCHIA 1 CYLLIECTBEHHO NPENATCTBYIOT paspeLLleHu o YronoBHOMO aena,
N0 CyLLECTBY.
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EXPERT MISTAKES WHEN CONDUCTING EXAMINATIONS IN CRIMINAL CASES ABOUT CORRUPTION
CRIMES

Petrova Anastasia Andreevna
Scientific adviser: Gritsenko Tatyana Viktorovna

Abstract: When initiating a criminal case, an investigator is faced with the task of collecting evidence. And one
of the most significant ways to collect evidence is to conduct a forensic examination. Having received the ex-
pert's opinion, the investigator in most cases receives an answer to the question whether the person commit-
ted this crime and in what way this crime was committed. This fully applies to the investigation of corruption-
related criminal cases. This article will consider the main mistakes that are made when appointing forensic
examinations in cases related to corruption.

Keywords: corruption, crime, forensic examination, expert, investigator, investigation.

Bo36yaus yronosHoe Aeno 0 NpecTynieHuy KoppynuMOHHON HanpaBieHHOCTH, CreaoBaTenb AOMKEH
pewwmnTb 3adadvy cbopa AokasaTenbCTB ANs YCNEWHOro paccnenoBaHns aaHHoro gena. K uucny Hawnbonee
3HauMMbIXx cnocoboB cbopa JokasaTensCTB OTHOCUTCS NpoBeaeHue cyaebHbIX akenepTua. B cooTBecTaum ¢ n.
3 4. 2 cT1. 74 YronosHo-npoueccyancHoro kogekca PO [1] 3akntoyeHne akcnepTa OTHOCUTCS K MEPEYHI0 JoKa-
3aTenbcTB. Bkyne ¢ gpyrumu cobpaHHbIMK [OKasaTenbCTBaMu 3akMoyeHe akenepTa opmmupyeT Aokasa-
TENbCTBEHHYO 6a3y N0 KOHKPETHOMY YrOfIOBHOMY Jeny.

[locTaTo4HO YacTo BOMPOC O HA3HAYEHWN TON UMM MHON CyaebHOM 3KCNEPTH3bI BO3HUKAET eLLUe Ha JTane
NPOBEPKU COOBLLEHMS O MPecTynneHnn. 3a4acTyto, He NosyymB OTBET Ha KIOYEBOW BOMPOC O cnocobe cosep-
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LLIeHUst NPECTYNIeHus], CneaoBaTenb HE MOXET YCTaHOBUTL OCHOBaHWE Ans BO3OYKAEHWS YronoBHOIO fAena.

3akrnioyeHne akcnepta AOMKHO 0bnaaaTh Npu3Hakamu HeNpOTMBOPEYNBOCTM, UCTUHHOCTM, JOCTOBEP-
HOCTU M TOYHOCTM, MOCKOSBbKY OT TOrO, HACKOMbKO Ka4eCTBEHHO NpoBeAeHa CyaebHas aKcnepTusa, 3aBuUCHT,
ByneTt nu npuaHaH TOT UMM MHOW UCTOYHMK LOCTOBEPHLIM AOKa3aTenbCTBOM MW ByaeT NpusHaH CyaoM Hu-
YTOXHbIM.

Owwnbku akcnepTa, gonyckaemble Npu NPOM3BOACTBE CyAebHON KCNepTU3bl, NOAPA3AENATCS Ha Npo-
LieccyarbHble OLUMOKKM, THOCEOIOTMYECKME OLWIMBKM 1 OnepaLMOoHHbIe (4esTeNbHOCTHbIE) ownbku [2, . 213).

K npoueccyanbHbiM owmnbkam akcnepTa npy NPOU3BOACTBE 3KCMNEPTU3bl OTHOCUTCSH UTHOPUPOBAHKE CO
CTOPOHbI 3KCnepTa YCTaHOBMEHHOW NpoLeaypbl NPOU3BOACTBA CyaebHOM KCnepTu3bl, NOMbITKa akcnepTa oOT-
BETUTb Ha BOMPOCHI, KOTOPbIE HE BXOASAT B €r0 KOMNETEHLMIO, NPOSIBIIEHWE W3MNLWIHEN, NOAYaC HE3AKOHHOW,
WHALMATVBbI NMPU SKCMEPTHOM WUCCreA0BaHUU, POPMyNIMpPOBaHNE BbIBOLOB AKCMEPTU3bl HE Ha pesynbTaTtax
NPOBEAEHHOrO WUCCMefoBaHWs, a WUCKMIYUTENbHO Ha MaTepuanax YronoBHOrO Aena, npefoCTaBneHHbIMM
cnepoBaTtesnieM.

K rHoceonornyeckum oLmnbkam akcnepTa OTHOCATCS OLUMOKM, KOTOPbIE BbI3BaHbI TEM, YTO NPOLECC 3KC-
NEePTHOrO NO3HaHWUS NPU NPOBEAEHUN KOHKPETHOWM SKCMEPTM3bl, ObiBaeT HEMOCUIBHBIM ANs 9KCnepTa B CUsly
CNOXHbIX MPaBWi NPOBEAEHNS SKCNEPTU3bI, BKIOYAKOWMX B Ce06S MPUMEHEHNE CROXHBIX TOTMYECKUX yMo3a-
KITHOYEeHUH.

K onepauuoHHbIM owmbkam aKkcnepTa OTHOCATCS OWMOKM, KOTOPbIE BO3HUKIN BCEACTBME HapyLLIEHNS
9KCNEPTOM OnpeaesieHHbIX onepaLuin 1 npoueayp Npy NpoBeAeHUM aKenepTuabl. [aHHble OWnOKM MOryT ObiTh
BbI3BaHbl, B YaCTHOCTW, HEMPABUbHOM PabOTON TEXHUYECKUX YCTPOMCTB NpU NPOBEAEHUN AKCNepTu3bl. MHO-
roa ycrnosusi NPOBEOEHWUS AKCMEepTU3bl He MO3BONSIOT UCMONb30BATh TOT MAWM MHOW NPMOOP, YTO ABMSETCS
MPWUYUHON BO3HUKHOBEHWS OnepaLyoHHon owmnbku [3, ¢. 751-753].

B kavecTBe obbekTa cyaebHbIx aKcnepTu3 no Aenam KoppynuMOHHOW HanpaBeHHOCTU OYEHb 4acTo
BbICTYNalT  [JOKYMEHTbl. [Ind  uCcnefoBaHWs — [OKYMEHTOB — CriefoBaTeflb  Ha3HayaeT — TeXHWUKo-
KPUMUHAIMCTUYECKYHO SKCMEPTU3Y LOKYMEHTOB. 3a4acTyto NpeaMeToM [aHHOW SKCMepTu3bl CTAHOBUTCS Bbl-
SIBMNEHMe NPU3HaKoB TEXHWYECKOW NOLATOTOBKM MPU U3rOTOBMIEHWUM JOKYMEHTA, a Takke YCTaHOBIEHWE Opuru-
HanNbHOCTU PEKBU3UTOB JOKYMEHTA.

K umcny ownbok npu npou3BOACTBE [AHHOMO BWAA 3KCMEPTU3 MOXHO OTHECTU THOCEONIOrMYeckue
oLwmBKu, fonyckaeMble 3KcnepTaMmu BBUAY HEAOCTATOYHOCTU 3HAHMI 0B YCTPOMCTBAX U TEXHONMOMUSX, NpUMe-
HSieMbIX MPECTYNHUKaMW NpU nogaenke AokyMeHToB [4, . 184-186].

OuyeHb YacTo Npu paccnefoBaHUy YronoBHbIX LeS, CBA3aHHbIX C KOppynuueit, cnegoBatensMi HasHa-
yaeTcs cyaebHas hoHockonuyeckas akenepTuaa. ITo 0ByCroBEHO TeM, YTO, CoBepLIast NPECTyNIeHNs Ko p-
PYNUWOHHOW HanpaBneHHOCTH, durypaHTbl oblialTes mexay coboi, obcyxaas AeTanu CoBepLUeHuUs npe-
CTYNNeHus, a 3anucb JaHHbIX Pa3roBOPOB NPOBOAUTCA COTPYAHUKaMM OnepaTuBHbIX Cyx6 B Xoae npoBefe-
HWS ONepaTUBHO-PO3bICKHBIX MEPONPUATUA. B HEKOTOPbIX CryYasx 3anucb pasroBopa NpeaocTaBnseT nuuo,
CTaBLUee XepTBOi NpecTynnexus. Mpu nonyveHu ayanosanucy y cnefosatens BO3HUKaeT npobnema naeH-
TUcMKaLMM N, 3ByYalmx Ha 3anucy. K umcny Hambornee 4acto BCTpeYatoLmxes OWMOO0K Npu HasHaveHun
(HOHOCKOMMYECKON KCMEPTU3bI NO Aenam KOpPPYNUMOHHOW HanpaseHHOCT BCTPEYaoTCs:

—  OWwMBKM Npu YCTaHOBIIEHWM TOTO, Kakas ayamosanucb NpefoCcTaBnseTcs Ha uccnegosaque (opu-
rMHan unu gyonukar);

—  owwubku, cBA3aHHbIE C NonyyeHneM obpasLoB Ans CPaBHUTENBHOIO UCCNEA0BaHNS (BCTpeYaeTcs
Hanbonee yacto) [5, c. 191-195].

HasHavast AaKTUIOCKONUYECKY0 SKCMepTU3y No Leny KOppYNUMOHHOW HanpaBneHHOCTH, CriefoBaTenb
MbITAETCS BbIACHUTL 0BCTOATENLCTBA COBEPLLEHUS NPECTYNNEHNS, @ UMEHHO, HAXOAMNCS I NPECTYMHUK BO
BPEMS COBEpLLEHUS NPECTYNIEHNs B yKa3aHHOM MeCTe, HaxO4UNCs N npeaMeT NpecTynieHus B pykax npe-
CTYMHUWKA, HaNpUMep, AeHeXHbIe Kyniopbl MO AeflaM O B3ATOYHUYECTBE.

K owwmbkam akcnepTa npu Npou3BOACTBE AAKTUIOCKOMMYECKOW IKCMEPTU3bl N0 AeNy O NPECTyNNeHUm
KOPPYNUMOHHON HanpaBneHHOCTU CriedyeT OTHECTU HETOYHOCTM MPU COCTaBMEHUM BbIBOAOB 3aKMKOYEHUS.
[Mogyac akcnepT, opMynMpys BbIBOAbI, AAeT OTBET TOMbKO MO CrefamM pyK, KOTopble NPUrofHbl Ans uccrne-
[0BaHUs, He 0TBEYas Ha BOMPOC O HEMPUTOAHOCTU OCTamNbHbLIX MPEeLCTaBMEHHbIX Ha UCCeaoBaHne crejax.
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Kpome Toro, MHoraa akcnepTbl He AatoT TOYHOTO ONUCAHKS B 3aKITHOYEHUM HOCUTENEN, Ha KOTOPLIX NpeacTas-
neHbl ucenegyemble 06beKTbI. Takke KCNepTbl AOMYCKaKT OWMOKM NpK 0ChHOPMIEHUN 3aKMTIOYEHNS, B YaCT-
HOCTM, HET yKa3aHUA Ha Hayvano W OKOHYaHWe SKCMEepPTU3bl, @ CaMW BbIBObI AKCMepTa Codepxatcs Ha OT-
AeNbHOM NIUCTE, YTO AeNaeT BO3MOXHbIM hanbcuduumMpoBaTh AaHHOE 3akmovdeHue [6, c. 38-41].

OuyeHb YacTo no fgenam KoppynuMOHHOW HanpaBIeHHOCTW HasHayaeTcs cynebHas Byxrantepckas aKc-
neptnsa, kotopas obragaet KOMMMEKCHbIM Xapaktepom W TpebyeT yvacTus cneuuanuctos, obnagatoLmx
Pa3MYHbIMM 3HAHNAMM B 3KOHOMUYECKO AEATENBHOCTH.

TunuyHbiMK owmbkamu akcnepTa npu NpoBedeHUy cyaebHon ByxranTepckom aKCNepTU3bl BbICTyNAKT
HenpaBubHOE NPUMEHEHWe NnaHa CHETOB ByxranTepckoro yyeTa, HEBEPHOE ONpeaeneHne NepeyHs nepsny-
HOW LOKyMEHTaLmK, owubKu npu rpynnupoBKe perncTpoB Byxrantepckoro yyeta [7, ¢. 42]. WN3yyeHue npuymnH
W YCNOBWA BO3HUKHOBEHMS OLUMOOK 3KcnepTa npy Npou3BOACTBe CyAebHbIX 3KCNepTM3bl MO Aenlam Ko ppynuu-
OHHOW HanpaBfEeHHOCTW NO3BONMUT BbIpaboTaTh AENCTBEHHbIE MEPbI, HANPaBMeHHbIE Ha UCKIHOYEHNE TaKUX
OLIMOOK B AKCMEPTHOM AEATENBHOCTM, @ 3TO, B CBOK 04epefb, CTAaHET 3an0roM YCreLHOro HanpaBneHns yka-
3aHHbIX YrONOBHbIX A€M B CYA W NPUBMEYEHNS BUHOBHbIX NNL, K YTONOBHOM OTBETCTBEHHOCTY.
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3HAYEHWE CYIEGHO-BANNNCTUYECKOK
JKCTMEPTU3bI B PACCJIE[IOBAHWN
[PECTYIUJIEHWNA

KOBPUTWHA AHACTACWA AH[IPEEBHA

MarucTpaHT
®rb0Y BO «l'ocygapCTBEHHbIN YHUBEPCUTET NPOCBELLEHNS»

AHHOTaums: npu paccnefoBaHUM NPecTynneHuin cobupanne LokasaTenbCTB OCYLIECTBNSETCS C NOMOLLbH
Pa3nnyHbIX YronoBHO-NPOLECCYanbHbIX CPEACTB, K YMCTY KOTOPbIX OTHOCUTCS HasHa4eHWe 1 NpOM3BOACTBO
pasnnyHbIx CyaebHbIx akcnepTns. OpHa n3 BocTpeboBaHHbIX — BannucTuyeckas akcnepTusa, 6e3 npoBeaeHms
KOTOPOW NpW paccneaoBaHnv LIMPOKOTO Kpyra NPECTYNNEHU He MOryT BbiTb YCTAHOBMNEHbI 06CTOATENLCTBA,
noanexalume aokasbiBaHuio. OnpegeneHne ponn aKCNepTU3 TOro BiAA B NPaBONPUMEHUTENBHON MpaKTuKe
cnocobCTBYET MOBLILLEHMIO 3GDEKTUBHOCTI pacCnefoBaHus, NO3TOMY B CTaTbe PACCMOTPEHbl OCHOBHbIE
BOMPOChI, ANS pa3peLLeHmMst KOTOPbIX NPOBOAATCS BannucTuyeckue cyaebHble aKCnepTuabl.

KnioyeBble cnoBa: cynebHo-6annucTnyeckas akcnepTusa, OrHECTPENbHOE Opyie, crnedbl BoicTpena, boe-
npunacel, cyaebHas bannmcTuka.

THE IMPORTANCE OF FORENSIC BALLISTICS IN CRIME INVESTIGATION
Kovrigina Anastasia Andreevna

Abstract: when investigating crimes, the collection of evidence is carried out using various criminal procedural
means, which include the appointment and production of various forensic examinations. One of the most in
demand is ballistic examination, without which, when investigating a wide range of crimes, circumstances to
be proven cannot be established. Determining the role of examinations of this type in law enforcement practice
helps to increase the efficiency of the investigation, therefore the article discusses the main issues for the
resolution of which ballistic forensic examinations are carried out.

Keywords: forensic ballistic examination, firearms, gunshot marks, ammunition, forensic ballistics.

Mo yronoBHbIM Jenam O NPECTYNNEHMSIX, CBA3aHHbIX C UCMOMNb30BAHUEM OTHECTPENBHOMO OPYXWS, BO3-
HUKAeT HeobXOAMMOCTb NPOU3BOACTBA CyAEOHbIX GANNUCTUYECKMX SKCMNEPTI3, KOTOPbLIE NO3BONSIOT OTBETUTbL
Ha MHOrVE 3HaYMMble BOMPOChI N1 paccriefoBaHus. B pamkax aToro Buaa UccrenoBaHns onpeaenseTcs Big
OpYX¥si 1 ero paboTocnocobHOCTb, YCTaHABNMBAETCS, ABNSETCS NU NPeACTaBMNEHHbI NpeaMeT Goenpuna-
COM, onpeaensieTcs 06CTaHoBKa, B KOTOPOW NPOU3BOAMUNCS BbICTPEN.

B pamkax cyneGHon GannucTikm 0BblYHO OCYLLECTBMSIETCS KOMNMEKC MUCCNEeA0BaHMIA, Ans Yero npu-
BMEKAOTCS CreuranicTbl U3 pasnuyHbix 00racTeil 3HaHWiA, YTO NOATBEPXAAET B3aMMOCBS3b CyaebHon 6an-
NIUCTUKY C MHBIMW OTPACTSIMA KPUMWUHATNUCTUYECKOM TEXHUKY, a TaKke APYruMI HayKamu.

Hy)HO 0TMETUTb, YTO cyaebHas GannMcTMKa 3HauuMa He TOMbKO ANSt NPaBOMPUMEHUTENBHON NPaKT -
KW, HO W ANSl HAYKW KPUMUHANUCTUKK. [ns Hayku 3HayeHue cyaebHoN GannmucTuky 3aKmioyaeTcs B TOM, YTO B
Hell HaKannuBaloTCs onpeaeneHHbIe 3HaHWS, KOTOPbIE BNOCMEACTBUN BHEAPSIOTCS B NPakTUKy, obecneynsas
3 heKTUBHOCTb PacCreaoBaHMs NPECTYNNEHMIA, CBA3AHHBIX C OTHECTPENbHBIM OPYXUEM.

OpraHam paccrefoBaHus cynebHas GannucTika 4aeT BO3MOXHOCTb paspellaTb BOMPOChI, CBA3aHHbIe
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C MCNOMb30BaHWEM creumManbHbIX 3HaHUIA B COOTBETCTBYIOLLEN Cepe, kak nyTemM NpoBeaeHust cyaebHbIX
3KCNepTn3, Tak 1 Npu NPOBEAEHNM CEACTBEHHbIX AencTBuiA [1, C. 3].

TpaguUMOHHO B pamkax Npou3BOACTBa 6annmcTUYecknx cyaebHbIX aKCnepTu3 BblLENSOT ABa Hanpas-
NeHus:

—  1CCreaoBaHWe OTHECTPESTbHOO OPYXMS U NAaTPOHOB K HEMY;

—  WccnefoBaHue CneaoB BbicTpena n 06CToATENLCTB NPOM3BOACTBA BhICTpena.

MpenmyLiecTBeHHO GannucTuyeckme cyaebHble aKcrnepTusbl HasHadvatoTes akcneptam KL MBL, u
MMEHHO K HIM 3a NOMOLLbI0 0BbIYHO 1 0BpaLLaoTCa criefoBaTeNy U 4O3HABATENN NPY HAa3HAYEeHU AKCNepT U-
3bl. Takas NOMOLLb 3a4acTyto Heobxoayma, NOCKOMbKY CneLManmucT MOXET ONpeaenuTb, kakne 06bekTbl Me-
tOTCS 11 KaKue BOMPOChI N0 HUM MOTYT BbITb 3aAaHbl, B KakoW (POPMYNMPOBKE. ITO OYEHb BaXHO, MOCKOMbKY
No3BONSIET SKCNEPTY NPU NPOU3BOACTBE UCCNELOBaHNUS He TpaTUTb BPEMS Ha OTNpaBKy criegoBaTensm xoaa-
TanUCTB O NPEAOCTaBNEHNI AOMNONHUTENBHBIX MaTepKarios, Ha peaakLmio BONPOCOB U T..4.

[Mpn Ha3HaYeHWUN AKCMEPTU3bl Ha pa3peLLeHre MoryT BbiTb NOCTaBMEHBI BOMPOCHI M3 pasHbIx obnacTen
cynebHoi BannncTukn. A uHorga ectb HeOBXOAMMOCTb Ha3HAUMTL M KOMUCCUOHHYIO CyaeBHy0 akcnepTuay
nmbo komnnekcHyto. ViHorga B xoae Npon3BOACTBA AKCMEPTU3bl CRedyeT Y4ecTb BbIBOAb! APYr X 3KCNEepToB —
Hanpumep, cyaebHbIX MeankoB. MoXeT BO3HUKHYTb M HEOBXOAMMOCTb B MPOBEAEHWUN COBMECTHbLIX MOAEMNb-
HbIX 3KCMEPUMEHTOB 3KCNepTaMu pasHbIX crneuuanbHocTen, YToObl NoMyYnTb OTBETHI HA BOMPOCHI, COAEpkKa-
LuMecst B NOCTAHOBMEHWN O Ha3HaueHWn cyaebHoM akcnepTuabl. M 30ech HeoLeHMa NoMoLLb cneupanueTa —
BannucTa, KOTopbI NOACKAXeT CrefoBaTento, Kakyo dKCNepTn3y M no Kakum BonpocaM HeobxoauMmo HasHa-
4NTb B KaX/IOM KOHKPETHOM Clyyae.

3HayeHue BannucTnieckmx cyaebHbIX aKCnepTM3 Npu paccrefoBaHny YronoBHbIX 4enl JOCTaTO4HO Be-
JIMKO, W 3TO KacaeTCs He TOMbKO CryvyaeB peLleHns MAEHTU(UKALUMOHHbIX 3adad. BaxHoe 3HauyeHue moryT
TaKkKe UMETb U ANarHOCTUYECKME UCCIIEA0BaHNS, HECMOTPS Ha TO, YTO 3a4acTyH OHW HEOOLEHMBAIOTCS [2, C.
146]. OgHako, HanpuMep, UMEHHO Takue cyaebHble AKCNepPTU3bl NO3BONSIOT YCTAHOBUTL TUM, MOAEMb OPYXUS,
naTpoHa, hakT OTHECEHMUS OPYXMS K OTHECTPENBHOMY, YTO 3a4acTylo 0bpasyeT OCHOBaHWE A5 BO30YKAEHMS
YrofnoBHOrO Aena.

[locTaTouHy0 pacnpoCTPaHEHHOCTb B HACTOSILLEE BPEMSI UMEIKOT NPECTYNNEHUS, NPU COBEPLUEHWUN KOTO-
PbIX MCMOMNB3YETCS OpyxmMe. BO MHOTMX Yron0BHO-NPaBOBLIX HOPMax (haKT UCNONb30BaHNS OPYXUs paccMaTpu-
BAETCA KaK KBanMMMULMPYIOLWMIA NPU3HAK, a Kak AesHWs, obpasyloLme He3akoHHbIA 0BopoT opyxus, kBanugu-
LMpoBaHbl MOryT ObiTb TOMbKO AENCTBUSI C TEMM MPeaMeTaMm, KOTOpble SBASKOTCA OrHECTPENbHbIM OpYXUEM
nnn 6oenpunacamu. PeLUmnTb 3TOT BONPOC MOXHO UCKIHOUMTENBHO NMyTEM UCMONb30BaHUS CeLmaribHbIX 3HaHWN
B 0bnacTu 6annmcTykW, AnNs Yero HasHavaeTcs 1 NPoBOAMTCS BannucTuyeckas cygebHas akcnepTusa.

Tak, Hanpumep, COrnacHo 3aKNOYEHMI0 AKCnepTa, 0OHAPYKEHHBIN 1 M3bATLIN y J1. NpeaMeT U3roToBneH
camogenbHbIM cnocobom. COOTBETCTBEHHO, AaHHbIN NPeaMET SBASETCS OCHOBHOM YaCTbl) OTHECTPENLHOro
opyxus. [aHHOe 3aKniuYeHre dKcrepTa BbLICTYNUMNO B KAaYeCTBE OCHOBaHWS Ans BO3OYXOEHWUS YrONOBHOMO
aenano cT. 222 n 223 YK PO [3].

X. OTpu1LIan CBOK BUHOBHOCTb B COBEPLUEHWI NPECTYNNEeHNs], NpeaycMoTpeHHoro Y. 1 ¢T. 222 YK PO, no-
CKOIbKy nonarar, YTo XpaHuMble UM NpeaMeThl Obini He NPUrogHbl Ans NPOM3BOACTBA BLICTPENa, Tak Kak «B
CTBOJSIAX HaXOAMINUCh METanNMYeckue BUHTLI B BuAe 3arnyluek. OgHako, aKCnepT NpuLLen K BoIBOAY, YTO Hanu-
4ne camodenbHbIX NErkOCbEMHbIX NEpeMbIYEK B KaHane CTBOMa He BMMSIET Ha Knaccudukaumo obbekTta uc-
cnepoBaHus. [puaHaHne CTBOMNA OCHOBHOI YaCTbH OPYXUs MOCHe YAaNeHUs U3 HEro 3aryLlek BO3MOXHOY [4].

[aHHbIA B SKCNEPTU3bl Takke AaeT BO3MOXHOCTb YCTAHOBWUTb MEXaHM3M COObITUSI MPEeCTynmneHus,
NPOBEPUTL MOKa3aHWS Y4aCTHWUKOB MPOWCLLECTBYUS, BbIABUHYTb CMEACTBEHHbIE BEPCUW, CMOAENMPOBaTh 00-
CTAHOBKY NPECTynneHust. HykHO OTMETWTb, YTO NMUa, NOA03PEBAEMbIE B COBEPLUEHWW NPECTYNEHUI, CBS-
3aHHbIX C UCMONb30BAHWEM OPYXMS, 3a4aCTy0 YTBEPXKAAKT O CBOEW HEMPUYACTHOCTM K NPECTYNEHNo nnbo
0 hakTe CryyaHoro BbiCTpena, 4tobbl 136exaTb YronoBHON OTBETCTBEHHOCTU 3a TSXKKME UM 0CODO TsKKMe
NPECTYNEHNS, 1 ONPOBEPXEHNIO UX MO3NLMKM Hepeako crnocobeTByeT npoBeaeHne cyaebHon Bannuctuye-
CKOM 3KcnepTuabl. Ee 3aknioyeHmne BoiCTynaeT BaxHbIM JOKa3aTeNbCTBOM, W, XOTS OHO HE UMEET npuopuTeTa
nepea OpyrvMu, 3aKiOYEHUI0 SKCnepTa BCEraa yAensaeTcs NoBbILLEHHOE BHUMaHME Npu AokasbiBaHum. Oue-
HWBas 3aKmioyeHne cyaebHon 6annmMCTUYECKON SKCNEPTH3bI, COMOCTABMAS €0 C MHbIMM UMELLMMUCS MO Ae-

I INTERNATIONAL SCIENTIFIC CONFERENCE | WWW.NAUKAIP.RU




n OPUIIMYECKOE OBO3PEHYE

1y [0Ka3aTeNnbCTBaMmu, MOXHO YCTAHOBUTbL MPUYACTHOCTb NULA K COBEPLUEHMIO NPECTynneHus, yoeanTecs B
€ro BUHOBHOCTM.

Tak B Ka4yecTBe MpuUMepa MOXKET BbICTyNaTb YrooBHOE Aeno, rae 06BMHAEMbINA yTBEPXKAAN O TOM, YTO
CMEpPTb NOTEPNEBLLEro HacTynuna B pesynbTaTte cryyYanHoro BeicTpena. OaHako, akenept — 6annucT aan 3a-
KIKOYEHME 0 TOM, YTO MPOM3BOACTBO BbICTPENA M3 MUCTONETa BO3MOXHO TOMBKO MPY HaXaTUW Ha CMyCKOBOW
KPIOYOK, MOCKOMbBKY CMYCKOBOE YCTPOWCTBO SBMSETCS SNEKTPUYECKAM, @ HE MEXaHUYECKUM, B CBSA3W C YeM UC-
KMovaeTcs crnyyanHoe npou3BOACTBO BbICTpena. [ocrne 03HaKOMMEHWs C 3aKmioveHneM akcnepta 0bBuHse-
Mblil Aan Npu3HaTenbHble NoKasaHus [9].

BaxHoe 3HayeHne umeeT n bannuctuyeckas cyaebHas akcneptusa no genam ob ybuncTeax, NocKonb-
Ky NO3BONSIET NOATBEPAUTL UM OMPOBEPrHYTH BEPCUID BUHOBHOrO. Tak, N0 YrONOBHOMY A€ny B OTHOLLEHUK
B., npuwen Kk BbIBOAY, YTO noTepnesLleMy Obifio NPUUMHEHO OrHECTPENbHOE ApoboBoe paHeHue. B xoge go-
npoca 3KCnepT NOSACHWI, YTO MMEIOLLIECS TENECHbIE NOBPEXAEHMS Ha Tpyne, Bbinn Hanbonee BepOSTHO Np u-
YMHEHbI NpK 06CTOATENLCTBAX, YKa3aHHbIX B. Ha npeasapuTensHOM CEACTBUM NPY NMOMOXEHUN NOTepreBsLL e-
ro nexa, 0 Yem roBopsT NPOCTPENSAHHbIE CKIAAKM Ha ero WraHax 1 Tpycax [6]. B gaHHOM criyyae npoBefeHue
9KCNepTU3bl MO3BOMWIO OMPOBErPrHyTb BEPCUIO NOLO3PEBAEMOr0 U NOMYyYMTb [0Ka3aTeNbCTBa €ro BUHbI B
COBEpLUEHUMN NPECTYNIIEHMS.

Kpome Toro, anarHoctuyeckme 6annmctnyeckme cyaebHble SKCnepTM3bl NO3BONSAKT PaspeLwnTb BOMPOC
0 TOM, BO3MOXHO N NPOM3BOACTBO UAEHTUDPMKALIMOHHBIX CyAEOHbIX IKCNEPTH3.

MocneaHve MMeKT elle Bornbluee 3HaYeHne, NOCKOMbKY NO3BOMAKT OAHO3HAYHO Pa3peLunTb MHOrve
BOMPOCHI, BaXHbIE AN pacCneaoBaHUs YronoBHOMO Aena, B YaCTHOCTW, WAEHTUDULMPOBATL OpYKMe, U3 KO-
TOPOro NPOW3BELEH BLICTPEN, @ 9TO, 3a4aCTYH0, BbICTYNAET OAHUM W3 BaXKHENLUUX AOKA3aTENLCTB BUHOBHOCTY
nvua, coBepLUMBLLero npectynnenue [7, c. 140].

Hanpumep, no yronosHomy aeny no cakty youinctea aKCnepT NpULEN K BbIBOAY O TOM, YTO 0OHapy-
XEHHas Ha MEeCTe NPOMCLUECTBUS TMMb3a SABMSAETCA YaCTbio MUCTONETHOrO MaTpoHa TPaBMATUYECKOro aAew-
CTBMS, koTopast Obina CTpensHa B U3bATOM B XUMNULLE NOACYAMMOro nuctonete [8].

Takum oBpa3om, Te BOMPOCHI, KOTOpbIe paspeluaeT GannucTuyeckas cyaebHas akcnepTusa, KpaiHe
BaXHbl AN YCTAHOBMEHMS (DaKTa COBEPLLEHNS NPECTYNNEHUs, 06CTOATENLCTB, NPW KOTOPbIX MPOU3OLLNIO CO-
ObITVe, YCTAHOBMNEHWS NULA, COBEPLLMBLLETO MPECTYNEHNE.
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AHHOTaLuA: AHTUMOHOMNOMbBHOE PerynupoBaHie B Pecnybnnke benapych 06ecneynBaeT KOHKYPEHTHYIO cpe-
[y B ycnoeusix rnobanusaumn. PaboTa aHanuaupyeT 3akoHoAaTesbHble OCHOBbI, MPOBNEMbI aHTUKOHKYPEHT-
HbIX COTMalLeHNi N JOMUHUPOBAHUS KPYMHbIX MPEANpPUSTII, @ Takke NepcrekTUBbI Pa3BUTUS, BKIOYas MeX-
[lyHApOAHOE COTPYAHMYECTBO W 3aLLMTY NpaB NoTpeGuTeneil, NofyYepkuBast BaXHOCTb paBHbIX YCNOBUA Ans
BM3HECa 1 YCTOMYMBOrO SKOHOMMYECKOTO pocTal.

KnioueBble cnoBa: aHTUMOHOMONLHOE PErynupoBaHne, KOHKYpeHLMs, rnoGanusauus, 3akoHOAATEeNbCTBO,
npaBa noTpeduTenei.

ANTIMONOPOLY REGULATION: PROBLEMS AND PROSPECTS IN THE CONTEXT OF
GLOBALIZATION

Ivanova Alexandra Dmitrievna
Scientific adviser: Lomako Alla Yurievna

Abstract: Antimonopoly regulation in the Republic of Belarus provides a competitive environment in the con-
text of globalization. The work analyzes the legislative framework, the problems of anti-competitive agree-
ments and the dominance of large enterprises, as well as development prospects, including international co-
operation and consumer protection, emphasizing the importance of equal conditions for business and sustain-
able economic growth.

Keywords: antitrust regulation, competition, globalization, legislation, consumer rights.

AHTUMOHOMOMBHOE PETYIMPOBaHNE CTaNO KIOYEBLIM UHCTPYMEHTOM 0BECNEYEeHMs KOHKYPEHTHOM Ccpe-
Obl B yCoBusx rnobanusaumm, korga 3kKOHOMUYECKME TpaHuLbl CTUPAOTCS, @ PbIHKKU CTaHoOBATCS Gonee B3a-
MMOCBA3aHHbIMW. OHO SBNSETCSH BaXHbIM 3IEMEHTOM rOCY4ApPCTBEHHOW NONUTWKW, HanpaBneHHoi Ha obec-
NeYeHne YECTHON KOHKYPEHLMM, 3alyuTy npaB noTpedutenei n cosgaHne pasHbIX YCrnoBuin Ans busHeca. B
ycrnosusx rnobanusauui HaumoHanbHbIe SKOHOMUKW CTaHOBSATCS 60nee B3auMOCBSA3aHHbIMU, YTO CTaBUT ne-
pen cTpaHamu, Bkntoyas Pecnybnuky benapycbh, HOBblE BbI30BbI B Cpepe aHTUMOHOMOMBLHOTO perynmpoBa-
HWS. B Taknx yCroBKUsX aHTUMOHOMOMbHbIE OpraHbl CTAaNKUBAKTCA C HEOHXOAUMOCTLI0 aganTaLuy CBOWX Nof4-
X0[0B N MeToL0B paboTbl, 4TOObI 3HPEKTUBHO 3aLLUMLLATL KOHKYPEHLMIO M MHTEPEChI noTpebuTenei.

BaXHOCTb @aHTMMOHOMONBLHOTO PErynMpoBaHNs B yCroBuaX rrobanusauuy TpyaHO nepeoueHntb. OHO
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3almLiaeT SKOHOMMYECKME MHTEPECHI rocyaapcTea, obecneynsas cTabunbHOCTL M NPEACKa3yeMOCTb Ha PbIHKE.

B benapycu aHTUMOHOMOMBHOE perynnpoBaHue ocyLlecTBnseTcs Ha ocHoBe 3akoHa «O npoTusogem-
CTBUM MOHOMOSCTUYECKOW LEATENBHOCTM M Pa3BUTUM KOHKYPEeHLMMY, Ykasa npeauaeHta Pecnybnuku bena-
pycb «O6 opraHax aHTUMOHONOBHOrO PerynMpoBaHMs U TOProBAMY W APYrnX HOPMATUBHbIX aKTOB.

OCHOBHbIMI 3a4a4amit PETYNMPOBaHNS ABNSIOTCS:

«  [lpoTuBogeicTBme 3110ynOTPEBNEHNI0 JOMUHMUPYIOLIMM NONOXEHNEM.

«  bopbba ¢ aHTUKOHKYPEHTHBIMW COrnaLLeHnamu (KapTensamm).

+  [penoTBpatleHne HegobpPOCOBECTHOM KOHKYPEHLMN.

*  KOHTpOnb 3a 3KOHOMMYECKOW KOHLIEHTpaLMEN (CIINSHUSMI 1 NOTTIOLLEHNAMY).

OCHOBHbIM OpraHOM, OTBETCTBEHHbIM 3@ aHTUMOHOMOMBHOE perynupoBaHne B benapycw, sBnseTcs
MUHUCTEPCTBO @HTUMOHOMOMNBHOTO perynuposaHus u Toproenn (MAPT). OHO oCyWlecTBnsieT KOHTPOSb 3a
cobntogeHneM aHTUMOHOMOMBHOIO 3aKOHOAATENbCTBA, NMPOBOAUT PacCrefoBaHuUs, aHanmaupyeT pblHOYHbIE
CTPYKTYPbI W MPUHUMAET peLLeHns N0 Aenam o HapyLueHusix [1].

MpobnemMbl aHTUMOHOMOMBHOIO PEryNPOBaHMS:

1. AHTUKOHKYpEHTHble cornalleHunst (0COBEHHO KapTenu) YacTo 3aKIYalTCs B 3aKpbIThiX opMax,
4TO 3aTpyAHseT ux obHapyxeHue. benapych, kak 1 MHOMME CTPaHbl, CTaNKMBAETCSA C OrpaHUYEHHLIMU TEXH U-
YECKUMM 1 aHanUTUYeCKUMK pecypcami Ans 3EKTUBHOrO MOHUTOPUHTA PbIHKA.

2. benopycckasi 9KOHOMMKa YacTO CTasKMBaeTCs C OrpaHUYEHNEM KOHKYPEHLMM 13-3a JOMUHUPOBA-
HWS KPYMHBIX NPEeAnpUsTUA, B TOM YUCne rocydapCTBEHHbIX. Manbi 1 cpepHuin GusHec, KoTopbin Mor Obl
CTUMYNMPOBAaTb KOHKYPEHTHYIO Cpeady, CTankuBaeTcs C agMUHUCTPATUBHBIMUA U (OMHAHCOBLIMU Bapbepamu,
4TO OrpaHNYMBAET €ro pa3suTHe.

3. bonblias Aons rocygapcTBeHHbIX NPEANPUSTUI B KNKOYEBbIX OTPACHSAX SKOHOMMKW OrpaHUuMBaeT
KOHKYpeHLMo. [ocyfapCTBEHHblE KOMMNaHUM 3a4acTyl0 UMEKT NPUBUNErMU nepes YaCTHbIM CEKTOPOM, YTO
MOXET NPUBOAUTD K 3r1I0YNOTPEONEHNIO UX PbIHOYHBIM NONOXEHWEM.

4. CyulecTBylollee aHTUMOHOMOMBHOE 3aKOHOAATENbCTBO TpebyeT AanbHenwen LopaboTkm ans
yyeTa HOBbIX BbI30BOB, CBA3aHHbIX C LM pOoBKU3aLMeN, TPaHCTPAHUYHON OEATENbHOCTLI0 KOMMNaHWA 1 pasBu-
TUEM 3MIEKTPOHHON KOMMEPLIN.

[MepcneKTBbl aHTUMOHOMOMBHOO PEryNMPOBaHMS

1. nobanusaums TpebyeT OT CTpaH aKTMBHOTO COTPYAHUYECTBa B 06/1acT aHTUMOHOMOMBHOTO pe-
rynupoBaHus. CoTpyaHNYECTBO C 3apyOexHbIMU aHTUMOHOMOMbHBIMIA OpraHammn W yYacTe B MexayHapoa-
HbIX OpraHu3auusx, Takux kak KoHgepeHums OOH no Toprosne u passutito (FOHKTAL), nOMOXeT noBbICUTb
3 (PeKTUBHOCTb HALMOHANBHOTO PerynnpoBaHus.

2. BHenpeHve COBPEMEHHbIX TEXHONOMA U aHANUTUYECKUX WHCTPYMEHTOB (Hanpumep, BOmMbLUMX
[aHHbIX 1 UCKYCCTBEHHOTO UHTENNEKTA) MOXET NMOMOYb B Bonee apdeKTMBHOM MOHUTOPUHIE PbiHKa W BbiSiB-
NEHUN aHTUKOHKYPEHTHBIX MPaKTUK.

3. YrnybneHue ¢hokyca Ha 3awiuTe npae noTpeduTenei B KOHTEKCTE aHTUMOHOMOMBHOMO Perynmpo-
BaHUS MOXET CMoCOBCTBOBATL YIyULLEHWIO KOHKYPEHTHOM Cpebl 1 NOBBILLEHWO Ka4ECTBA TOBAPOB W YCIYT.

4. CosgaHve b6naronpusTHbIX YCMOBUIA ANS pasBUTWUS Maroro U CpegHero npeanpuHUMaTensCcTBa,
BKIIOYas ynpoLLeHne agMUHUCTPaTUBHBIX NPOLeayp U ynyyleHne AocTyna K (oMHaHCUPOBaHUI, MOXET CTU-
MYIIMPOBATb KOHKYPEHTHYIO CPeay.

5. PerynupoBaHue LnMdpoBbIX PbIHKOB AOMKHO CTaTb NPUOPUTETHBIM HanpaBeHWeM, BKNoYas pas-
paboTKy creuunanbHbIX HOPM A1 NNaTdopM, UCMONb3YIOLMX anropUTMbl 415 LIEHOBOTO CroBopa Wi MaH u-
NyNALNAN PBIHKOM.

6. BaxHoi Mepon SBnSeTCS NoBbILLEHNe MHGOPMMPOBAHHOCTM BU3HECA M HACENEHUS O MPUHLMNAX
aHTUMOHOMOIBHOMO PErynupoBaHus, a Takke obecneyeHne Npo3payHocTu paboTbl aHTUMOHOMOMbBHbIX Opra-
HOB. OTO NOMOXET YKPEnuUTb JOBEPUE K rOCyAapCTBEHHbIM UHCTUTYTaM.

MpuBegem npumepsl ycnewHon pabotel MAPT B 1-m nonyroamm 2024 roga.

+  T[lposepeHo cbliwwe 1350 ToproBbix 06BEKTOB (75% OT 0bLLero ymcna).

*  AHanus gucTaHLMOHHON TOProBnu: nposepeHo 6onee 170 oHNanH-pecypcoB.

*  BbigaHo 1034 pekomeHgauum n 247 npefnucaHui o 3anpeTe peanusauni ToBapoB C UCTEKLUMMM
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CpOKaMm rogHOCTH.

«  [lpoBegeHo 22 nposepky (18 BbIGOPOUHBIX 1 4 BHEMMAHOBLIE).

«  [lpuBneyeHo K 0TBETCTBEHHOCTM 525 nuu, cymma WwTpacos cocTtasuna bonee 57 Toic. pyb.

*  YcraHoBneHbl HapyweHus y 159 cybbekToB, BblaaHo 78 npeanucaHui, npusnedeHo 81 ponx-
HocTHOE W 40 topuanyeckux nuy, (WTpadsbl cebiwe 1,3 MiH pyo.).

+  [lpoBegeHbl meponpusTs B oTHoWweHUn 6onee 2500 06bekTOB, BblgaHo 1389 pekomeHzauui w
128 npegnucanui, npuneyeHo 177 BUHOBHBIX Ny, ¢ Wwrpadamu onee 12 Toic. pyb.

B 2024 rogy MAPT cocpefotouunn ycunms Ha MOHUTOPUHIE 1 NPOUNaKTUKe HapyLUEHWA, 4TO NO3BOSK-
110 BbISIBUTb MHOXECTBO HECOOTBETCTBMI W MPUBIIEYb K OTBETCTBEHHOCTW 3HAYMTENBHOE KOSIMYECTBO CyObeK-
TOB X035IMCTBOBAHUS, YTO CBUAETENBCTBYET O MOBbILIEHN KOHTPONS 3a COBMOAeHNEM 3aKoHodaTeNnbCTBa [2].

AHTUMOHOMOMNBHOE perynupoBaHue B benapycu urpaeT kmoyeByto ponb B 06eCneyYeHnn YCTONYMBOro
9KOHOMWYECKOro pocTa U 3aLuThbl MHTEepecoB notpebuteneir. OgHako B yCrnoBusx rnobanusauyum BO3HUKaT
HOBbIE BbI30BbI, TPEOYIOLLME NEPecMoTpa CYLLECTBYIOLMX NOAX0L40B. [1epCrnekTUBbl aHTUMOHOMNOMBHOWM NON-
TUKU CBSi3aHblI C YKPENneHWeM NpaBONPUMEHUTENBHBIX MEXaHU3MOB, rapMOHM3aLMei 3aKoHoAATENLCTBA W
pasBUTUEM MEeXOyHapO4HOrO COTPYAHWYeCTBa. TOMbKO NpU KOMMMeKCHOM nogxode benapycb cMmoxeT
yCrMeLHO NPOTUBOCTONTL BbI30BaM rnobanbHON SKOHOMUKM M co3haTh BnaronpusTHble YCMOBUS NS KOHKY-
PEHTHOrO PasBUTUS.
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AHHoTauus: Hactosiwas cTatbsl MOCBALIEHA M3YYEeHUO aMUHUCTPATMBHOM OTBETCTBEHHOCTU B 0BmacTu
OXpaHbl OKpYXatoLLen NPUPOAHOI cpedbl Kak OLHOTO M3 KNKYEBbIX ANIEMEHTOB 0BECneyeHns IKONOrMYECKON
BesonacHocT B Poccuickoir ®egepaumn. PaccmoTpeHbl 0COBEHHOCTU MPUMEHEHWST afMUHUCTPATUBHBIX
HaKka3aHui1, aHanu3npyeTcs HopMaTUBHO-NpaBoBas 6asa, perynupytowas aaqHyto cdepy. MposeaeH cpaBHu-
TENbHbIA aHaNM3 POCCUMCKOro U MEXAYHAPOLHOrO OnbiTa, NPEAOXEHbl PEKOMEHAALMM NO COBEPLUEHCTBOBA-
HMIO 3aKOHOAATENbCTBA B YCMOBUSX IMOGANbHbIX 3KOMOTMYECKUX BbI30BOB.

KnioueBble cnoBa: agMMHUCTPATMBHAsA OTBETCTBEHHOCTb, OXPaHa OKpYXatoLLei cpeabl, 3KONOrmyeckoe npa-
BOHapYyLLEeHWe, MeXayHapoaHbIN OnbIT, 3konoruyeckast 6e3onacHoCTb, COBEPLUEHCTBOBAHWE 3aKkoHOAaTeNb-
CTBA, MEXAYHAPOAHbIE COrnaLleHms.

ADMINISTRATIVE RESPONSIBILITY IN THE FIELD OF ENVIRONMENTAL PROTECTION

Utrendeeva H.N.,
Kiseleva M.V.

Abstract: This article is devoted to the study of administrative responsibility in the field of environmental pro-
tection as one of the key elements of ensuring environmental safety in the Russian Federation. The features of
the application of administrative sanctions are considered, the regulatory framework governing this area is an-
alyzed. A comparative analysis of Russian and international experience has been carried out, and recommen-
dations for improving legislation in the context of global environmental challenges have been proposed.
Keywords: administrative responsibility, environmental protection, environmental offense, international expe-
rience, environmental safety, improvement of legislation, international agreements.

MocTaHoBKa npobnembl. AKTYanbHOCTb TeMbl CTaTbi 0ByCnoBneHa HEOBXOAMMOCTbLIO MOBbILLEHUS
9 eKTUBHOCTN Mep agMWHWUCTPATUBHOTO BO3AEMCTBUS Ha SKOMOTrMYECKME MPABOHAPYLUEHMS B YCOBUSX
YCUNMBAIOLLErOCs aHTPOMOreHHOro BO3AENCTBUS Ha Npupody. HapylieHue npupogooOXpaHHOro 3akoHoda-
TenbCTBa NPUBOAUT K Aerpagaummn aKocuctem, ytpare bropasHoobpasns n HeraTMBHbIM U3MEHEHUSM KNMa-
Ta. AOMUHUCTPATMBHAS OTBETCTBEHHOCTb, SIBNSASICb OQHUM U3 BaXHbIX MHCTPYMEHTOB 3KONIOTMYECKOro npasa,
HarnpaBfieHa Ha NpeaynpexaeHne u npeceyeHne nodobHbIX HapyweHun. OgHako B POCCUMIMCKOM MpaKTuke
NPUMEHEHWNS JAHHOTO MHCTUTYTA BbISIBISIOTCA MHOTOYUCIIEHHbIE NPOOMEMbI, CBA3aHHbIE C OTCYTCTBUEM CU-
CTEMHOCTU, HEAOCTATOYHON APEKTUBHOCTLIO CaHKLMM 1 CIIOXHOCTAMW NPABONPUMEHEHNS.
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Llenb cTaTbyu — aHanu3 CyLeCTBYIOLMX MOAXOA0B K peLLeHunto npobnem B 06nacT agMUHUCTPATUBHOMN
OTBETCTBEHHOCTW 3a 3KONOMMYeCcKMe npaBOHapYLEHWs W pa3paboTka pekoMeHaauuii Ans COBEPLUEHCTBOBA-
HWS COOTBETCTBYHOLLErO 3aKoHogaTenbCcTea B Poccuu.

AHanu3 nocnegHux uccnegoBaHud U nybnukauui. pobrematuka agMWHUCTPATUBHOW OTBET-
CTBEHHOCTW B 3KOSIOMMYECKOM Cpepe akTUBHO U3Y4YaeTCs Kak B OTEYECTBEHHOM, TaK U B 3apybexHON Hayke.
Cpeau poccuickux uccnegoatenen MOXHO Bblaenute pabotel A. @. Hosapayesa, B. C. bonoapeHko, H. E.
KowkuHa, NocBsLLeHHbIe BOMPOCaM TEOPUW U MPaKTUKA NPUMEHEHUS afMUHUCTPATUBHBIX HakadaHuin. Mex-
AYHapOaHbIA OMbIT OXPaHbl OKPYXXAaIOLWEN cpedbl aHanu3npyeTcs B Tpyaax 3apybexHbIX aBTOpOB, KOTOpbIE
aKUEHTUPYIOT BHUMaHWE Ha KOMMMEKCHOM MOAXO0AE K 3aliuTe NpupoAbl, COYETAlOLEM 3KOHOMUYECKUE CTUMY-
Mnbl ¥ aAMUHUCTPATUBHBIE MEPI.

U3noxeHne oCHOBHOro Matepuana. AQMWHUCTPATUBHAsS OTBETCTBEHHOCTb B Chepe OXpaHbl OKpY-
XaroLlen NpupoaHon cpedbl npeacTaBnseT coboit NPUMEHEHNE rOCyAapPCTBEHHBIMU OpraHaMmu YCTaHOBIEH-
HbIX Mep BO3AENCTBUS K NLaM, HapyLWWBLLMM 3KOSIOTMYEeCKne HOPMbI U npasunia. [JaHHbIN BUA OTBETCTBEH-
HOCTM HanpaBreH Ha NpeJoTBPALLEHUE U NpeceyeHne SKOOTMYECKUX NpaBOHAPYLLEHWA, a Takke Ha obecne-
YeHwe JKonoruyeckorn 6e3onacHoCTm.

CornacHo uccnegosaHuio boraapeHko B. .C. agMuHUCTpaTMBHAs OTBETCTBEHHOCTb 3a MpaBOHapyLue-
HWS B 0B1acTh OXpaHbl OKpYKatoLLen cpedbl BKToYaeT B cebs Mepbl aAMUHUCTPATUBHOTO MPUHYXOEHUS, NP u-
MEHSieMblE K HapyLLUMTENAM 3KOMOMMYeCcKoro 3akoHodaTenbcTea [2]. Takue Mepbl CNOCOOCTBYIOT NOAAEPKAHMIO
9KOSOMMYECKOro MpaBomnopsiaka 1 NPeA0TBPALLEHNIO HETaTUBHOMO BO3AEMCTBIUS HA OKPYXaloLLHO Cpesy.

B HayuyHOW nuTepaType NoAYEPKMBAETCS, YTO aAMUHUCTPATMBHbIE NPABOHAPYLLEHNS B Chepe OXpaHbl
OKpYXaloLLen cpebl SBNSOTCA 3HAUMTENbHOM rPYNNON NpaBoHapyLUEHUI, Tpebytolwmx 0coboro BHUMaHNS o
CTOPOHbI rocygapcTea u obuiectsa. KowkuH H. E. n Kocukosckuit A. P. B CBOUX Tpygax OTMEYaloT, YTo a¢)-
(HEKTUBHOE NPUMEHEHME MEP aAMUHUCTPATUBHOM OTBETCTBEHHOCTM CNOCOOCTBYET YKPENNEHNO 0bLieCTBEH-
HOrO NopsiAKa W NOBbILLEHMIO YPOBHSA dKONOryeckoin 6esonacHocTu [5).

AOMUHUCTPATMBHAA OTBETCTBEHHOCTb 3a 3KOSlornyeckue npasoHapyLlueHns B Poccumckon ®enepaumn
perynupyetcs Kogekcom Poccuiickon ®egepaumnn 06 agMUHUCTPaTUBHBIX NpaBoHapyLueHusx (qanee — KoAl
P®) [4] n DegepanbHbiM 3akoHoM «O6 oxpaHe okpyxatowen cpeabl» o1 10.01.2002 Ne 7-03 [7]. B rnase 8
KoAll P® 3akpenneHbl OCHOBHbIE BiAbl HAPYLUEHWA, Cpeamn KOTOPbIX 3arpsisHeHNEe BOAHbIX OOBEKTOB, Hapy-
LUeHVe npasun obpalLeHnsi C 0TX04aMu, He3akoHHas Bbipybka necos. Hanpumep, ctatom 8.1-8.42 KoAl P®
perynupyT OTBETCTBEHHOCTH 3a 3arpsis3HEHMe BOAbI, aTMOCCEPHOTO BO3AyXa U NOYBbI, @ TAKKE 3a YHUYTO-
XEHMe necHbIx MaccuBoB. OCHOBHOM 3afayeit 3aKoHO4ATENbCTBA ABNSETCA 3alyMTa 0BLIECTBEHHBIX MHTEpE-
COB, BKITH0Yas obecrneyeHre npasa rpaxaaH Ha bnaronpusTHy0 OKpyxaroLLyto cpeay. Mepbl HakasaHWi HOCAT
AN epeHLIMpPOBaHHbIN XapaKkTep, YYUTbIBAOLLMIA CTEMEHb TSHXKECTW NPpaBOHAPYLUEHUIA, a Takke cTaTyc Cy6b-
eKTa OTBETCTBEHHOCTM ((pu3n4ecKkoe Unu topuandeckoe nuuo).

Cpefan OCHOBHbIX Mep OTBETCTBEHHOCTM BbIAENSOTCS NPEAYNPEXAeHNs, WTpadbl, aAMUHUCTPATUBHOE
NPUOCTAHOBNEHNE AEATENBbHOCTU W KOHADMCKaUMs opyanii npaBoHapyLieHns. Ocoboe BHUMaHWe yaensiercs
9KOIOrM4eCKo 3KCNepTH3e, Ha KOTOPOI OCHOBLIBAETCS ONPEAEneHNe Mepbl HakasaHus.

BaxHbIM 3neMEHTOM agMUHUCTPATUBHON CUCTEMbI SBNSIETCA OEATENbHOCTb HAA30PHbLIX OpraHoB, Ta-
knx kak PocnpupogHaasop. VX ocHoBHas 3apava — KOHTPONb 3a COBMIOAEHMEM SKOMOMMYECKOro 3akoHoaa-
TENbCTBA W BbisIBNEHME HapyLeHuid. Mpoueadypbl BKMOYAOT NMAHOBbLIE U BHEMMNAHOBbIE NPOBEPKM, aHANM3
AOKYMEHTALMN, MOHUTOPUHI COCTOSIHWS NMPUPOAHbLIX 0ObEKTOB. Ha mpakTke OCHOBHOW ymop AenaeTcs Ha
NpeaoTBpaLLeHIe HapyLLEHWA, OOHAKO BbisSiBNEHWe (DaKTOB 3HAYNTENbHbIX HApYLLEHWUA HEPeaKo BeaeT K ad-
MUHUCTPATMBHBIM NPOU3BOACTBAM C NPUMEHEHNEM Haka3aHwi [1].

CornacHo gaHHbIM PocnpupogHaasopa 3a 2023 rog, KOnNMYeCTBO aAMUHUCTPATUBHBIX OEN B 3KOMOru-
yeckon ccpepe coctasuno Gonee 5000, a obwmin 06bemM HanoXeHHbIX WTpadgos npesbicun 400 MUNNMOHOB
pybnen. 3t Mepbl gokasanu CBOKW 3EKTUBHOCTb B NPEAOTBPALLEHNN MOBTOPHbLIX HAPYLUEHWA, OAHAKO
npobnema NPUMEHEHNS aAMUHUCTPATUBHbBIX HaKa3aHW COXPaHAETCS.

Cnaboe 3BEHO CMCTEMbI aAMWUHWUCTPATMBHOM OTBETCTBEHHOCTM — Pa3MbITOCTb HOPMATUBHBIX Onpeae-
neHuit. Hanpumep, TEPMUHbI «3KONMOMMYECKM yLlepb» W «3HAYMTENbHbIA Bpea» 4acTO TPaKTyKTCA Mno-
pasHOMy. OTO NPUBOANT K KONNU3NSM B NPaBOMPUMEHEHNN, YTO BbINIO OTMEYEHO B 0TYeTax BepxosHoro cyaa
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P® 3a nocnegHue nsatb ner [6].

AOMWHMCTpATUBHbIE HaKka3aHUs 3a4acTyl) OKa3blBAKTCA HEOOCTATOMHO CAEPXWBAILMM (PaKTOPOM.
Hanpumep, wrpadbl 415 OPUANYECKX NUL, PEAKO AOCTUraloT YPOBHS, KOMMEHCUpYioLero yuepb, HaHece H-
HbI OKpyXXatoLen cpeae. Kpome Toro, H1u3kas BbISIBSIEMOCTb HAPYLLEHW CHKaET 3(hPEeKTUBHOCTb afMMUH U-
CTPaTVUBHOM OTBETCTBEHHOCTM.

OfHUM 13 NepcneKkTUBHBIX HanpaBneHWn B UCCreayemorn obnact SBnseTcs WHTerpaumns UudpoBbIx
TEXHOMOTUIA B NPOLECC KOHTPOIS 3a COBM0AEHNEM 3KOSIOTMYECKUX HOPM. Hanpumep, ncnonb3oBaHue aBTo-
MaTU3MPOBAHHbIX CUCTEM MOHUTOPUHIa BbIOPOCOB, CMYTHUKOBOIO HabMOAEHNS 3@ COCTOSHUEM JIECHBIX Mac-
CMBOB W CUCTEM AMCTAHLMOHHOMO KOHTPONS Ka4yecTBa BOAbI MO3BOMSET ONepaTMBHO (OMKCMpOBaThb HapyLue-
HWS.. OTW TEXHONOMW aKTUBHO BHEAPSIOTCS B Pa3BUTbLIX CTPaHaX W NOKa3blBatOT BbICOKYH 3(h(EKTUBHOCTL B
NPeaoTBPaLLEHNUI IKOOTMYECKUX MPaBOHAPYLUEHWI.

[ononHMTENBHO CTOMT Yy4uUTbIBaTh OCOBEHHOCTU PErMoHoB. Hanpumep, B HedhTea0bbIBAOWMX U ra3o-
pobbiBatoLwmMx permoHax Poccumn Habntogatotcs cneynduyeckue npobnembl, CBA3aHHbIE C yTeYKaMn HeTH,
3arpsisHeHMeM BO3ayxa M nouBbl. [ Takux perMoHoB Heobxoanmo aganTupoBaTb agMUHUCTPATUBHOE pery-
NIMPOBaHUE C Y4ETOM MOBBILUEHHOTO 3KOSIOTMYECKOrO pPUCKa, BKMKOYAs YCTAHOBMEHWE AOMOMHUTENbHBIX Tpe-
BoBaHW K KOMNaHKUAM, paboTatoLwmm B AaHHbIX OTPACASX, U NOBbILEHKE YacToTbl NpoBepok [3]. B cybbekTax
C BbICOKOI1 3KOSTOTMYECKON Harpyskom TpebyeTcs BHEAPEHME CMELManm3MpoBaHHbIX MporpaMm MOHUTOPKHIA W
KOHTPONS. TO 0COBEHHO aKTyanbHO A1 PETMOHOB C Pa3BUTON MPOMBILLIEHHOCTLIO Y MHTEHCUBHBLIM MPUPO-
[0M0Nb30BaHNEM, Takux Kak Ypan unu Cubupb. MporpaMmbl 4OMKHbI BKOYATL HE TOMBKO MEPbI MO BbISBIE-
HWO HapYLUEHWIA, HO U CUCTEMY NOOLLPEHUIA AN NPeaNPUATANA, COBNIOAAILLMX MPUPOAOOXPAHHBIE HOPMBI.

MexayHapoaHbIA OMbIT Takke MOLYEPKMBAET 3HAYMMOCTb aLMMHUCTPATUBHON OTBETCTBEHHOCTY.
Hanpumep, B EBponeickom Cotose geinctayet Oupektusa 2004/35/EC, koTopas ycTaHaBnmBaeT obs3artenb-
CTBa MO BOCCTAHOBMEHWIO Yiiepba, HAHECEHHOTO OKpYXaloLen cpeae, Ans pugndecknx nud. Kpome Toro,
EC npumeHsieT mexaHu3Mmbl yrnepoaHoro Hanoroobnoxenns (CBAM), HanpaBneHHbIE Ha CHUXEHWE TpaHC-
rpaHu4HOro 3arpsisHeHus. B ctpaHax CeepHoit EBponbI LIMPOKO MPUMEHSIKOTCS AKOMOrMYeckue wrpadsl, 4o-
X0fbl OT KOTOPbIX UAYT Ha (PUHAHCUPOBaHWE NPUPOA0OXPaHHbIX nporpamMm. B CoeanHeHHbix LWTatax Amepu-
kn AreHTCTBO MO OXpaHe okpyxatoLei cpeabl (EPA) akTMBHO MCNONb3yeT MHCTPYMEHTLI aAMUHUCTPATUBHOMO
BO30EWCTBUS, BKIHOYas KPYMHbIE LITpadbl U NpeanucaHns no yCTPaHEeHW0 NPUYMHEHHOrO Bpeaa. AOMUHMK-
CTpaTVBHAs OTBETCTBEHHOCTb JOMOMHSAETCS rpaHTaMu U CybCUaMaAMM Ha BHEAPEHWE «3eMeHbIX» TEXHOMOTMA.
KuTait, HanpoTuB, AenaeT akLUEHT Ha CTPOroM KOHTPOME W XECTKUX CaHKUMSX, OLHOBPEMEHHO CTUMYMUPYS
BHEApEHWEe TEXHOMOMUI C HU3KUM YriepoaHbIM CreoM C NMOMOLLbIO rocyaapcTBeHHbIx cybeuaunit [8]. Poccus,
yyacrtaytowas B Kuotckom npoTokone v Mapwkckom cornaleHnn, MOXeT afanTupoBaTth fyyllme MexayHa-
pOAHbIE MPAKTUKKA, BKIKOYas BBEAEHWE YIMEPOAHOMO PerynmupoBaHns 1 yCUNEHUE PO AKOMOMMYECKON 3KC-
nepTn3bl. Takas npakTuka 4EMOHCTPUPYET 3hDEKTUBHOCTb PEMHBECTUMPOBAHNS a4 MUHUCTPATUBHBIX HapyLLe-
HWiA B 3KOSOTMIO.

BaxHbIM acnekTom SBNSeTCs CTUMYNMPOBAHME AKOMOMMYECKN OTBETCTBEHHOTO MOBEAEHMS Yepes JKO-
HOMWYECKIE MeXaHM3Mbl. Hanpumep, NpeaocTaBneHne HanoroBbIX NbroT 1 cybemanin KOMNaHusm, UCnosb3y-
HOLLMM «3EMEHBIE» TEXHOMOMM, MOXET 3HAUUTENBHO CHU3UTL KONMYECTBO HapyLieHnin. CoyeTtaHue CTUMynu-
PYIOLLMX M KapaTenbHbIX Mep CnocobHo obecneunTb GanaHe Mexay SKOHOMUYECKUM Pa3BUTUEM W 3KOSOTMYe-
CKoM 6e30MacHOCTbIO.

ViHchopMMpoBaHUWe rpaxdaH O NOCNEeACTBUSX SKOMOMMYECKMX HapYLLEHU 1 UX npaee Ha GnaronpusT-
HYIO OKPYXatoLLlyt0 CPeay MOXET MOBbICUTb OBLLECTBEHHYHO aKTUBHOCTb B BOMPOCAX KOHTPOMS 3a CobrnioaeH -
€M 3KOMOr4eckoro 3akoHoaaTenscTea. BeeaeHne 06pa3oBaTenbHbIX MPOrpamMm Ha TEMY 3KONOTMM B LLKONaX
1 By3ax cnocobCTByET hOPMMPOBAHIIO SKOMOMYECKI CO3HATENBHOMO NOKOMNEHUSI.

OnHUM M3 NepCnekTUBHLIX HaNpaBneHUn B UccneayeMon obnacti SBnsSeTCs pas3BuTUe COTPyaHUYe-
CTBa MEXAy rocyfapCTBEHHbIMM 1 YaCTHbIMM CTPYKTypaMu. Hanpumep, 3aknioyeHre cornalieHunii 0 CoBMeCT-
HbIX NpoeKTax B 0bnactv nepepaboTky OTXOAO0B UM BOCCTAHOBNEHNS HAPYLIEHHbLIX 3KOCUCTEM MOXET 3HauM-
TENbHO YCKOPUTL NPOLIECC PELLEHNS IKOMOrnyeckmx npobnem. Takon Noaxoa yxe NPUMEHSETCA B HEKOTOPbIX
CTpaHax, rge OGM3HEC akTWBHO BKMHOYAETCS B MPUPOLOOXPaHHbIE MPOEKTbI Ha YCMOBUAX FOCYAAPCTBEHHO-
4acTHOro napTHepcTBa [3].
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Kpome TOro, He06X0AMMO YCUIUTL KOHTPOMb 3@ AEATENbHOCTBH) OpraHM3aLyin, UCMOMb3YHOLLMX OnacHble
BellecTBa. BeegeHne Gonee ctpornx TpebGOBAHM K NULIEH3MPOBAHUIO U MEPUOAMYECKAM NPOBEPKAM TaKMX
NPEANPUATUAA NO3BONUT CHU3UTL PUCK 3arpsiBHEHUS OKPYXatoLei cpedpl, 4TO 0COOEHHO BaXHO B Cryyae KOM-
naHui, paboTatoLmx B chepe 40ObIUM NONE3HBIX UCKOMAeMbIX, XMMUYECKON MPOMBILLEHHOCTM U SHEPreTUKN.

BaxHon mMepoit Takke SBNSETCS MOBbILLEHUE NPO3PaYHOCTL npoLecca npasonpumeHeHuns. Onybnukosa-
HWe OTYETOB O HaNOXEHWN afMUHUCTPATUBHBIX HaKa3aHW, a TaKkke O pesynbTaTtax WX UCMOSHEHWS NO3BOUT
obecneumnTb 06LLECTBEHHBIN KOHTPOSTb 1 MOBBICUTL AOBEPUE K CUCTEME aAMUHUCTPATUBHON OTBETCTBEHHOCTY.

BbiBOAbI: agMUHUCTpATMBHAS OTBETCTBEHHOCTb B 006MaCTU OXpaHbl OKPYXatoLen nNpupoaHoi cpedpl
urpaeT BaxXHy posib B obecneveHnn akonornyeckon besonacHoCTU. [ns noBbleHUs ee 3hPeKTUBHOCTH
HeobX0AMMO YCTpaHeHWe CyLLeCTBYOWMX NpobenioB B 3aKOHOAATENLCTBE, BHEAPEHUE COBPEMEHHBIX TEXHO-
TIOrMiA KOHTPONS W akTUBM3aLms NpodmunakTuieckon paboTsl. Mcnonb3oBaHne MexayHapogHOro onbiTa nos-
BOMUT CO3AaTb AENCTBEHHYIO CUCTEMY NPABOBOrO PerynmpoBaHus, CNoCOOCTBYIOLLYIO CHKEHWIO KOMUYECTBa
9KONMOrMYecKk1x npaBoHapyLUEHWU M 0BecneyeHnto yCTONYMBOro pa3suTms obLyecTsa.
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KOHTPO/b 3A KOJITEKTOPCKOM
JEATENbHOCTBH): MYTH
COBEPLUEHCTBOBAHWA

KOCTINOB EBTEHMM EBIEHbEBIY

CTyOeHT
®rBOY BO «HOro-3anagHbIi rocyaapCTBEHHbLIN YHUBEPCUTET»

HayuHb1ii pykosodumens: BopoHoe EezeHull Hukonaesuy
douyeHm
®Ir60Y BO «H20-3anadHblli 20Cy0apCcmeeHHbIl yHUsepcumemy

AHHOTauma: B CTaTbe paccmaTpuBaeTCda pa3BuUTue KOJ'IJ'IGKTOpCKOVI [eaTenbHoCTH B Poccuickoi d)ep,epau,mw
¢ Havana 2000-x rogos, koraa POCT 3a0/MKEHHOCTW NO KpeauTam Mnpueesn K nodeBreHuo cneynanmsmpoBaH-
HbIX Opl'aHl/I3aU'l/Il7I, 3aHUMatoLLNXCA B3blCKaHNEM [OJIOB. 06pau.\aeTc9| BHMMaHWe Ha OTCYTCTBUE I'IpaBOBOﬁ
pernameHTauun oo 2016 roga, 4to cnocobcTBOBANO 3ﬂ0yﬂ0Tp96ﬂeHMﬂM CO CTOPOHbI KOJIITEKTOPOB, BKNOYad
HEe3aKOHHble MEeTOAbI BO3LENCTBUSA Ha JOMKHUKOB.

KntouyeBbie cnosa: KOJIMEKTOpbI, BaHk, gonr, KpeanToBaHne, KOJITEKToOpCKaa AeATernbHOCTb, PELLeHNe Cyaa.

CONTROL OVER COLLECTION ACTIVITIES: WAYS TO IMPROVE
Kostilov Evgeny Evgenievich
Scientific adviser: Voronov Evgeny Nikolaevich

Abstract: the article examines the development of collection activities in the Russian Federation since the ear-
ly 2000s, when the growth of debt on loans led to the emergence of specialized organizations engaged in debt
collection. Attention is drawn to the lack of legal regulation before 2016, which contributed to abuses by collec-
tors, including illegal methods of influencing debtors. In this article, the author examines ways to improve con-
trol over collection activities.

Keywords: collectors, bank, debt, lending, collection activities, court decision.

YBenuyeHne 3a40MKEHHOCTM MO KpeauTam CTasno NpuUYMHON NOSIBIEHNS HA PbiHKe CneynanusnpoBaH-
HbIX KOMMaHWi, KOTOpble 3aHUMalTCH paboTon C 3aeMLyKaMu, CTPEMSCb MOTUBMPOBATb UX K A0OGPOBOMBHO-
My BO3BpaTy NPOCPOYEHHbIX J0NroB. B ¢Bs3n ¢ aTuM, HaunHas ¢ 2000-x rogos, B Poccun Havan passmBaThCs
WHCTUTYT KONNEKTOPCKOMN AEeATENBHOCTU.

CnepgyeT nogyepkHyTb, YTo 40 2016 roga TOT MHCTUTYT HE UMEN YETKOW NpaBoBOW Baskl, YTO BbI3BAIO
3noynoTpebrneHns co CTOPOHbI KOMNEKTOPOB, KOTOPbIE MCMONb30BaNN HE3aKOHHbIE METOAb! ANS B3bICKaHUS
ponros. K uncny pacnpocTpaHeHHbIX METOLOB MX paboTbl MOXHO OTHECTU: NPECHEA0BaHNEe Kak Camux JOMX-
HWKOB, TaK WU WX CEMEM, OKa3aHne NCUXONOrMYeCcKoro AaBMeHNs:, a Takke cnam-ataku. [pu 3Tom yCTaHoBUTb
(haKT HapyLUEHWin CO CTOPOHBI KonmekTopa Bblno 4OCTaTOMHO CNOXHO, NOCKOSbKY Ha YPOBHE 3akoHoAaTeMb-
CTBa He CyLLEeCTBOBANO KakuX-nnbo OrpaHMYEHNin Ha UX AesTeNbHOCTL [2, ¢.36].

[laHHble NpOTMBOMpPaBHbIE AEUCTBUS CTanW KaTannsaTtopoMm paspaboTku u npuHatus depepansHOro
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3akoHa ot 3 mona 2016 r. Ne 230- ®3 «O 3awuTe npaB W 3aKOHHbIX UHTEPECOB (PU3NYECKUX UL, NPU OCY-
LLECTBNEHNN AEATENBHOCTW NO BO3BPATY NPOCPOYEHHOM 3340MKEHHOCTM, a Takke Bblnin BHECEHbI U3MEHEHNS
B ®efepanbHblil 3aKOH «O MUKPOGUHAHCOBOW AEATENBHOCTU U MUKPO(UHAHCOBbIX OpraH13aLmnsx», KoTopbIi
3aKpenun HopMaTUBHbIE OCHOBbI KOSIEKTOPCKOM AesTenbHOCTH [3, €.419).

HecmoTps Ha ynopsiioveHne KOMNEKTOPCKON AeATeNbHOCTM B NPAaBOBOM PErYNMpOBaHuM, B TEOPUN U1
NpaKT1Ke NPaBOMPUMEHUTENBHON AEATENBHOCTU OCTaNMCh BOMPOCHI M CyLLECTBYIOT CMOPbI, BbISIBNSIOTCS He-
3aKOHHble AENCTBUS CO CTOPOHbI KOMMEKTOPOB B OTHOLUEHUW JOSMKHUKOB.

BmecTe ¢ Tem, cuuTaeTcs, YTO B YCNOBUSX COBPEMEHHOW PbIHOYHOM cuUcTeMbI B Poccuiickon denepa-
LMK KONMeKTopckast AeaTenbHocTb ByAeT pa3BuBaThCs, SBAAACH OAHWM M3 NEPCNEKTUBHBLIX U 3aMaHUMBbIX
HanpaBneHun KoMmepyeckon gesTenbHocTU. O6 aTOM CBUOETENLCTBYET POCT KOMEKTOPCKUX areHTCTB, peru-
CTPUPYEMBIX B peecTpe.

[Mpu 3aTOM, Kak W nobas AedTenbHOCTb, CBA3aHHas ¢ paboTon C NMogbMM, 0COBEHHO, €CNK OHA HOCUT
XapakTep NPUMEHEHUsS Mep BO3LENCTBIUS, OrpaHNumMBatoLLyX npasa 1 cBoBoabl IMYHOCTU, KOPUANYECKUX MWL,
METOZOB MPUHYAUTENBHOTO 3Ha4YeHUs, HeobXo4MMa rpPamMoTHO M afieKBaTHO MPOAYMaHHas yHKUMS rocydap-
CTBEHHOrO Hag3opa (KOHTpons) 3a Hel.

CnegyeT noaYepkHyTb, YTO FOCYAAPCTBEHHbIE YUYPEXAEHMUS, 3aHUMAtOLLMECs UCMOMHUTENBHON BRa-
CTbl0, 3aHUMAIOTCS MOHUTOPUHIOM [eATEeNIbHOCTY KOMNEKTOPCKUX areHTCTB. K MX MOTHOMOYMAM OTHOCUTCS,
HanpuMep, BO3MOXHOCTb YaCTUYHOTO UMK MOSHOTO CMKCAHMS [OMI0B, a Takke PecTpyKTypu3aums 3ag0mKeH-
HOCTM, ECIY KPEAMTOP JAeT Ha 3TO cornacue.

Ocoboe MecTo B CUCTEME KOHTPONS 3a KOMNEKTOPCKOM AEeSTENbHOCTbIO 3aHUMaeT (edeparbHas
cnyxba cynebHbix npuctasos (ganee — @CCI1 PO). ®CCI B gaHHOe BpeMs BEAET rocyAapCTBEHHbIN peecTp
KOMNEKTOPCKUX areHTCTB, a Takke OCyLeCTBNSEeT degepanbHbli rocyfapCTBEHHbIA KOHTPOMb (Had3op) 3a
LEeATENbHOCTHIO PUANYECKNX JTULL, OCYLLECTBASIOWMX AEATENBHOCTb MO BO3BPATY NPOCPOYEHHOW 3a80MKeH-
HOCTU B Ka4eCTBE OCHOBHOIO BIAa AEATENBHOCTY, BKITIOYEHHBIX B rOCYAapPCTBEHHbIN peecTp. OgHako, Ha Halw
B3rNsi4, CoAepXaHne KOHTPOIbHbIX yHKUMIA y @CCI1 3a AeaTenbHOCTBH0 «KOINEKTOPOBY HEAOCTATOYHOE.

[Mpwn 3TOM, HENb3si FOBOPUTL, YTO KOHTPOIb 3a AeATENbHOCTb KONNeKTopoB co cTopoHbl PCCI1 PO non-
HOCTbIO 3akpblBaeT Bce noTpebHocTW. Bepenue peectpa ®egepanbHoit cryx6bbl cygebHbIX npucTaBoB
(CCIM) He obecneunBaeT peanbHOro KOHTPOMS 1 CBOAUTCS K PETUCTPALMOHHBIM M yYeTHbIM AeicTeuaM. Oa-
HaKO (DYHKLMM KOHTPONS 1 HaA30pa, a Takke UX CoaepxaHue, He pasbsACHAKTCA B 3aKOHO4ATeNbCTBE A0CTa-
TOYHO YETKO M nonHo. Hanpumep, B «AOMUHUCTPATUBHOM pernameHTe BbinonHenus ®CCI Poccum rocypap-
CTBEHHOW (PYHKLMW NO KOHTPOIIO (HaZ30py) 3a AeATENbHOCTLI0 OpraHn3aLyi, BKIOYEHHbIX B FTOCYAapCTBEH-
HbI PEecTp IOPUANYECKIX ML, 3aHUMAIOLLMXCS BO3BPATOM MPOCPOYEHHON 3a[0IKEHHOCTU Kak OCHOBHbIM
BMAOM AeATENbHOCTU», KOTOPbIN Bbin paspabotaH MUHUCTEPCTBOM HOCTULMM, YKa3aHO, YTO NpeaMeToM nna-
HOBOW NpOBepKM ABNSETCH cobnogeHne obs3atenbHbix TpeboBaHUI, KOTOPbIE JOMKHbI BbIMOMHATL HOPUAU-
Yeckue nuua B NpoLecce CBoen fedTensHoCTH [4, ¢.364).

Ha Haw B3rnsg, obnactb Hagsopa cneayet paclmputb, 406aBKB BbINOMHEHWE HOPM 3aKOHOAATESb-
CTBa, KacaloLerocs agMUHUCTPATMBHBLIX MPaBOHAPYLEHWA. OTO CBS3AHO C TEM, YTO COrnacHo ctatbe 28.3
Kopekca 06 agMuHMCTpaTMBHBIX NMpaBoHapylweHusx Poccuiickon depepaunn, JOMKHOCTHbIE nuua deae-
PanbHOr0 WCMOMHMTENBHOMO OpraHa BacTU OCYLLECTBASKT KOHTPOnb (Hagsop) 3a paboToi ropuanyeckux
INULL, KOTOPbIE BKMKOYEHbI B FOCYAAPCTBEHHDBI PEECTP U 3aHUMAKOTCS BO3BPATOM NPOCPOYEHHON 3a[0MKEHH O-
CTW KaK OCHOBHbIM BUOM CBOEW AeATeNTbHOCTM, B COOTBETCTBUM CO cTaTben 14.57 KoAlN PO [5, ¢.1139].

B npogomkeHne Tembl KOHTPONS Hag paboToN KONMEKTOPOB CTOUT OTMETUTb, YTO Ha AaHHbLIN MOMEHT K
[aHHOW Npodeccun He NpeSbaBNATCS cTporue TpeboBaHWs. 3a UCKIHYEHEM OTCYTCTBUS HEMOralleHHON
CYAMMOCTU MO NPECTYNNEHUAM, CBA3AHHBIM C IMYHOCTbIO, SKOHOMMKOW, rOCYAaPCTBEHHOM BAcTbIO M 06LLe-
CTBEHHOW Be30MacHOCTbIO, 3aKOH He yKasblBaeT Ha Apyrie obsizaTenbHble YCnoBus. Tem He MeHee, B 3TOM
KOHTEKCTE oCcTatoTCs €3 BHUMaHWS BaXHble KpUTEPUM, Takue Kak obpasoBaHue, BO3pacT, a Takke dusmnde-
CKOE W NCUXWNYECKOE COCTOSHIE, HeobX0anuMble ANS B3aUMOLENCTBIS C NMIOAbMU. TaKKe He YYNUTbIBAKOTCS MO-
panbHble Ka4ecTBa M ATUMECKIE HOPMbI, KOTOPbIE UrPAKOT 3HAUNTENBHYIO POfb B 3TOW Chepe.

Takum 06pa3oM, Mbl MOXEM 3akKmounTb, 4TO B Poccumn Tpebyetcs o6HOBNeHWe KOHTpons 3a paboTtoi
konnekTopo. Mbl nonaraem, YTO (PYHKUMM NULEH3UPOBAHWUS KOMMEKTOPCKUX areHTCTB cnefyeT nepenathb
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OenepanbHoit cnyxbe cyaebHbix npuctasos (PCCIM). B pamkax aton nuueHaun ®CCI gomxkHa ocyLyecTs-
NATb KaK ynpaBneHYeckue, Tak 1 KOOPAUHUPYIOLLMe MeponpusaTus. B kayecTBe npumepa MOXHO pacCMOTPETb
B3aWMOLENCTBME YaCTHOIN OXPaHHON AEATENBHOCTW U KOHTPONMpYIoLLero opraHa — Pocreapau.

ITnueHsnpoBaHne paboTbl KOMNEKTOPOB NPEACTABNSETCS BaXHbIM LIArOM, Tak Kak 9TO NO3BOSET Kax-
AOMY y4aCTHUKY NpoLecca 0CO3HaBaTb, YTO C HAM B3aMMOAENCTBYET «KOMMekTopy, obnaaatwnii noaTeep-
XOEHHON NpohecCcuoHarnbHOM Keanudukaumen. Takon cneynanuct JOMKeH UMETb COOTBETCTBYIOLMIA JOKY-
MEHT (pa3speLueHne) 1 NpoUTK CreunanbHyo MOAroTOBKY M 0TBOp. BaxHO OTMETUTL, 4TO 3a COBNIOAEHMEM
npaBun CreauT rocyfapCcTBEHHbIN opraH, a uMeHHo ®epaepanbHas cnyxba cyaebHbix npuctasos (GCCI),
KyZa MOXHO 06paTUTLCA B Clly4ae He3aKOHHbIX AeNCTBIMN.
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K BOMPOCY O PEANW3ALIWW YTPOLLLEHHOTO
[IPON3BO/CTBA B I'PAXIAHCKOM NPOLIECCE

LIEHLIEBA AHACTACWA TEHHAZIbEBHA

CTYAEHT
®Ir60Y BO «HOro-3anaaHbIn rocy4apCTBEHHbIA YHUBEPCUTET»

AHHOTauusA: B COBPEMEHHOM MUPE TEMM XWU3HU HEUMEHHO YCKOPAETCS, W NpaBoBas CUCTEMA HE MOXET
0CTaBaTbCs B CTOPOHE OT 3TOT0 MpoLecca. YNpoLeHHoe NpoM3BOACTBO, Oyayuu OAHUM M3 KIHOYEBbIX 3Jie-
MEHTOB IPaXIaHCKOro CyAOMpOU3BOACTBA, MPU3BAHO CHUXaTb M3OAEPXKM CTOPOH W pasrpyxaTb cyabl. Pac-
CMOTpEHUe Aen B YPOLLEHHOM NopsaKke npeanonaraeT MUHMMM3ALMI0 NPOLeCCyanbHbIX JeNCTBUIA U COKpa-
LLieHWe CPOKoB paccMoTpeHus. OfHako Bonpock aDEKTUBHOCTY U CNpaBeAnMBOCTM TaKoro Noaxoaa ocTa-
H0TCS IPEMETOM [IMCKYCCHIA CPELIN OPUCTOB U 3aKOHOAATENEN.

KnioueBble cnoBa: ynpoLLeHHOe Npon3BoACTBa, NpobreMbl, CPoku, cynebHoe pasbupaTenbCTBo.

ON THE QUESTION OF IMPLEMENTATION OF SIMPLIFIED PROCEEDINGS IN CIVIL PROCEEDINGS
Shentseva Anastasia Gennadyevna

Abstract: in the modern world, the pace of life is constantly accelerating, and the legal system cannot remain
aloof from this process. Simplified proceedings, being one of the key elements of civil proceedings, are de-
signed to reduce the costs of the parties and relieve the courts. Consideration of cases in a simplified manner
involves minimization of procedural actions and reduction of the terms of consideration. However, issues of the
effectiveness and fairness of this approach remain a subject of discussion among lawyers and legislators.
Keywords: simplified proceedings, problems, terms, trial.

lMpouecc ynpoLLeHHOro Cyaonpon3BoACcTBa B 06nacTu rpaxaaHcKoro npaBocyans buin agantuposaH u3
NpaKTUKK apOUTpaxHbIX CyA0B. OTa YNpoLLeHHas npoLeaypa noapa3yMeBaeT, YTo Aena peLakoTes B pamkax
COCTA3ATENLHOMO NpoLecca, rae yYnTbIBATCA nosuuynun obenx CTOPoH crnopa. MpeanoXeHHble U3MEHeHMs
OCHOBbIBAIOTCS HE TOMbKO Ha NpaKTuKe apBUTpaxHOro CyLonpoM3BOLACTBA, HO TaKKE YYNUTLIBAKOT POCCUNCKYHO
OPUANYECKYI0 NPaKTUKY MPUMEHEHUS YNPOLLEHHbIX MEXaHU3MOB pa3bupatensCcrTaa.

BHeapeHue ynpoLLeHHOro npoLecca Kak HOBLUECTBO B rpaXdaHCKOM CyOOMPOM3BOLCTBE MOXET Bbl-
3BaTb pasHornacus npu npUMEHeHU OTAENbHbIX HOPM Ha NepBOHaYanbHbIM aTane ero peanusauuu. OgHako
rNaBHbIM JOCTOMHCTBOM [@HHOMO HOBLUECTBA, HECMOTPS Ha €ro AWUCKYCCMOHHOCTb, SBMSETCS YeTkas perna-
MeHTaLus BPEMEHHbIX PaMOK.

VHCTUTYT ynpoLyeHHoro nponssogcTea perynupyetcsa rnason 21.1 [TIK P® [1]. 3akoHogaTens 3akpe-
MU BCEro NULLb YeTbIpe HOPMbI, PErMaMEHTUPYIOLWMX CreLmarbHbIi NOPSAOK U 0COBEHHOCTI PacCMOTPEHUS
rpaxaaHCKuX Aen B pamkax A4aHHOro Npou3BOACTBA.

OCHOBHas CMOXHOCTb, CBA3aHHAs C YCKOPEHWEM YrOfIOBHOTO MpoLecca, 3aknio4aeTcs B ero 0THOCU-
TENbHON CROXHOCTU. MI3BMEHeHNs), BHECEHHbIE 3aKOHOAATENEeM, B NEPBYIO oYepeab obrneryatot paboty cyaa, a
He KOPUCTOB UM Y4aCTHUKOB cyaebHoro pasbupatensctea. CtaHaapTHbIN cyaebHbI npouece 6onee NOHATEH
niogam 6e3 topuanyeckoro obpasoBaHusi, YeM YNpOLLEHHOEe NPOWM3BOACTBO. MM CNOXHO CaMOCTOSTENbHO
pa3obpaTbCs B HOpPMax rpaxaaHcKoro npouecca no ynpoLieHHoM npoueaype. MoaToMy ynpoLleHHoe npom3-
BOACTBO He JenaeT npasocyaune 6onee 4OCTYNHbIM Ans 00bIYHbIX rpaXaaH.

OcHOBHOE pasnuumne Mexay YNpOLLEHHbIM 1 «0BbIYHbIM» CYAONPOM3BOLCTBOM 3aKIHOYAETCS B TOM, YTO
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cynebHoe pelueHWe MPUHUMAETCs MCKNKYNTENbHO Ha 6a3e NpeaocTaBneHHbIX CTOPOHaMK MaTepuanos W
[0Ka3aTenbCTB, 6e3 BOAMOXHOCTM Y4aCTHWKOB Npouecca NpeacTaBuUTb AOMOMHUTENbHBIE Pa3bACHEHWS UM
BO3paxeHus. B TOM uucne, cxatble BPEMEHHbIE paMKu, NpedyCMOTPEHHbIe 3aKOHOAATEeNbCTBOM, MOTEHLK-
arnbHO CTaBAT NoA Yrpo3y peanusauyio NpuHLMNa CoCTA3aTeNbHOCTM Y4YacTHUKOB npouecca [2, ¢. 102].

YNpoLLeHHOe NPOMU3BOACTBO HaMPaBfIEHO Ha peanusauuio NpuHUMNa pasyMHOCTW CPOKOB CyaebHoOro
pasbupaTtenbCcTBa U NpoLeccyansbHOM 3KOHOMUK Beero npolecca B LesnioM. OCHOBHbIMM 3aavyamMu ynpoLLeH-
HOrO CyAONPOM3BOACTBA ABNSAIOTCSH YMEHbLUEHWEe CyAebHbIX pacxodoB A1 YHaCTHUKOB paaaHCKoro aena,
YCKOpeHue npoLecca paccMOTPeHNs onpeaeneHHbIX BUOOB [er, a Takke OfHa U3 CaMblX 3HAYUMbIX Lenen —
ynyyLeHre JocTyna K npasocyauo B Poccuu.

YCTaHOBIEHHbIE BPEMEHHbIE PaMKV BKMKOYAOT: MUHUMYM 15 OHeit Ha npenocTaBneHWe [okasa-
TenbCTB, He MeHee 30 AHen Ans nogaun o0BbSACHEHMN, 5-AHEBHbIN NEepuoa Ans 3anpoca MOTUBMPOBAHHOMO
peweHns n 15 aHen Ha obxanoBaHue. Takue BpeMeHHbIE OrpaHNYEHUs HanpaBeHbl Ha ONTUMU3aLMIO CyA0-
NPOM3BOACTBA, YTO OCOBEHHO BbIFOAHO AN UCTLA, NOCKOMbKY MO3BONSET eMy MOMyYnTb MCMONMHUTENbHBIN
AOKYMEHT B Boree KopoTKMe CpoKMU.

/13BECTHO, YTO MHOXECTBO CYZOB (B YaCTHOCTM, T, KOTOPbIE pacrnonaralTcs B LEHTPanbHbIX panoHax
KPYMHbIX HAaceneHHbIX MYHKTOB) HE CMPaBASOTCA C Harpy3KOM M 4acTo CTasKuBaloTCs C 3afepxkamu B OT-
npaBKke YBEAOMNEHWA U CyaeOHbIX JOKYMEHTOB. 3TO MOXET MPUBECTU K TOMY, YTO Y4aCTHUKK CyAeOHbIX pas-
BupaTensCTB NoMnyyarT U3BELLEHUS O 3acefaHusiX, KOTOpbIE YXe COCTOSNUCh, HanpuMep, Ha AeHb paHee.
[M03TOMY rOBOPUTL O COKPALLEHHBIX CPOKaX He MPUXOAMUTCS.

BaxHbIM MOMEHTOM SBNSIETCA NPaBUIBLHOE MCHUCIIEHWE U YCTAHOBMEHWE CPOKOB MPW BbIHECEHWN
onpegeneHui, a Takke farnbHenweM KOHTPOIe NPy PAaCCMOTPEHUM Len B yNpoLLeHHOM nopsgke [3, ¢. 71].

CTOpOHbI B TeYeHne 15 AHen OOMmKHbI NPeaoCTaBnUTb OOBSCHEHNS 1 BO3PAXKEHUS, UCYUCTIEHNE HaYu-
HaeTCs C JaTbl BbIHECEHUS Onpeaenenus. JTOT nepuog npeaHasHaveH Ans Toro, YTobbl OTBETYMK MOT Npes-
CTaBWUTb CBOW BO3PaXEHWS U YTOObI BCE Y4YaCTHUKM defia MO NpeabsBUTb [oKa3aTenbCcTBa, NOATBEPXa-
tOLLME WX MO3ULMIO U BO3PAXEHUS. YCTAHOBMIEHWNE CPOKOB MOXET OCYLLECTBAATLCA NMOO NyTeM Ha3Ha4eHus
KOHKPETHOW AaThl B KaneHaape, nubo nytem onpefeneHns BpeMEHHOrO MHTepBasna, KOTOpbIi Takke HaunHa-
€T OTCYMTBLIBATLCA C MOMEHTA BbIHECEHUS OnpeseneHus.

lMocne 3aBepLUEHs NEPBOTO YCTAHOBMNEHHOTO CPOKa CyAbs Ha3HaYaeT HOBbLIA Nepuod, B TEYEHUe Ko-
TOPOrO CTOPOHbI MOTYT NOAAaTh UCKIIOYUTENBHO HOBbIE AOKA3aTENbCTBA U NOSICHEHWS, HE CCbINasCh Ha yxe
UMeroLLMecs B fene matepuansl. BTopoil BpeMeHHOM MPOMEXYTOK YCTaHaBMMBAETCS MPOLOSIKUTENBHOCTBIO
He meHee 30 paboumx gHei ¢ OaTbl BbIHECEHWS| COOTBETCTBYHLLErO onpedeneHus. Mexay 3aBeplieHnem
nepeoro 15-4HEBHOMO Cpoka M Havanom BToporo 30-QHEBHOMO AOMKHO NPOUTU MUHUMYM 15 pabouunx OHEN.
Oba BpeMeHHbIX 0Tpe3ka SABMAKTCA NpeceKaTenbHbIMU U CYATAIOTCS TOMBKO MO paboynm AHAM.

YcTaHaBnuBas NpoLOSIKUTENBHOCTb CPOKOB, Cydy HEOOXOAMMO TaKKe YYMTbIBaTb CPOKW Ha [OCTaBKy
KOppEeCnOHAEHLMM, HaNPaBNAEMON N0 NoYTe, a Takke 06LLWIA 4BYXMECAYHbIA CPOK PACCMOTPEHUS Aena.

OnbIT NPaBONPUMEHEHNS MOKA3bIBAET, YTO NPU YMPOLLEHHOM PACCMOTPEHWUW TPaXOAHCKUX LeN YacTto
BO3HWKAOT CMOXHOCTM 13-3a OOLUMPHOrO crincka TpeboBaHWi, KOTOpble HEOOXOAMMO BbINOMHUTL. C LEMbIo
ynpocTuTb CyaebHbI npouecc 1 n3bexarb 3afepxek B paCCMOTPEHUN ena, 3aKOHOAATENbCTBO NpeaycMoT-
peno aty npoueaypy. OaHako NpoBepka COOTBETCTBUS BCEM KPUTEPUSM A1 NPUMEHEHUS YNPOLLEHHOrO Nnpo-
Lecca TpebyeT 3HaunTENLHOrO BpeMeHm cyaa [4, c. 30].

CnepoBatenbHO, He0BX0AMMO 3aKOHOAATENBHO KOHKPETU3MPOBATL NEPEYEHb rPaxaaHCKuX Aen, no Ko-
TOPbIM CYyZ, MOXET Ha3HaYMTb PACCMOTPEHUE B NOPSAKE YNPOLLEHHOrO NPOM3BOACTBA, B0 paclumpuTb TOT
nepeyeHb, KOTOpbIN 3akpenneH B N. 1 ¢T. 232.2 [TIK PO.

B cootsetcTBMM € n. 6 cT. 232.3 [TIK PO «npu pacCMOTpeHwUn aena B nopsigke YNPOLLEHHOTO Mpou3-
BOACTBA He NMPUMEHSAOTCA Npasuna o BeLeHWUM NpoToKona 1 06 oTnoxeHun pasbupatenscrea gena. Npeasa-
putenbHoe cygebHoe 3acefaHue no Aenam, paccmaTpyBaeMbiM B MOPSAKE YNPOLLEHHOTO MPOU3BOACTBA, He
NPOBOANTCSY.

YCTaHOBIEHHbIE NpaBKna cokpaLlaoT Bpems cyaebHoro pasbupatensCraa, Tak Kak y4acTHUKM npoLe c-
ca [JOJMKHbI NPEACTaBUTbL BCE JOKYMEHTbI, BO3PaXEHUS 1 CBOW JOBObI B ONpedeneHHble CydoM BPEMEHHbIE
pamku. OTAenbHOrO BHUMAHUS 3achyXuBatoT TPYAHOCTM NpW nofaye anennsuuy Ha pelleHus no genam
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ynpoLLeHHoro npoussoAcTBa. [pu nepecmoTtpe Aena ans obecneyeHns cnpaBean1Boro pesynbTaTa Leneco-
06pa3HO aHanM3npoBaTh He TOMbKO BbIHECEHHOE PELLEHWe, HO 1 MaTepuanbl fena, KOTopble NOCAYXMn OC-
HOBaHWeM Ans NePBUYHOMO CyAe6HOro0 MOCTaHOBIEHNS.

Ewe oaHa 3Haummas npobnema, CBS3aHHas C YNPOLLEHHbIM CyA0NPOM3BOACTBOM, 3aKNYaeTcs B He-
NPaBUNBLHOM UK 3afepaHHOM YBEeLOMIIEHUM O PAaCCMOTPEHUM [ena Unu B OTNpaBke PeLLeHUs nocrne ero
NPUHATUSA. OTO MOXET NPUBECTU K HeXenaTeNbHbIM NOCNEACTBUAM, TakUM Kak BO3MOXHOCTb OTMeHa peLue-
HWa cygda. B kavecTBe npumepa, OTBETYMK MOXET BbITb NPOMH(OPMUPOBAH O PELLEHWN MO ero Aesly yKe Ha
aTane, Korga OHO HaxOAMTCS B NpoLecce UCMOMHEHUs. Takue cuTyauun YacTo nobyxaatoT cyaen othaBaTth
NpeanoYTEHNE paccMOTPEHWIO Aen no obLLMM npaBuiiaM UCKOBOrO NPOU3BOACTBA.

Co3faHne 3NeKTPOHHOM CUCTEMbI YBEAOMIIEHWIA ANS YYACTHUKOB CyAeBHbIX pasbupaTensCctB MOXeT
cTaTb AP¢EKTUBHBIM CMOCOBOM peLLeHns cyLlecTaytoLlel npobnembl. Takoi Noaxon He Tonbko obecneumt
BbICTPOE MH(OPMUPOBAHME CTOPOH O XOAE Aena, HO U YMEHbLLUMT paboyyto Harpysky Ha COTPYAHUKOB CyAa,
OHOBPEMEHHO MO3BONISAS SKOHOMUTL BPEMS U (OUHAHCOBbLIE PECYPCHI.

Takum 06pa3oM, COBEpPLUEHCTBOBaHWE YMPOLLEHHOTO Npon3BoacTBa TpebyeT NOCTOSHHON aganTauum
npoLeccyarnbHOro 3akoHo4aTeNbCTBa W NPAKTUKM €ro NPUMEHEHUS K MEHSIIOLMMCS YCMOBUSAM, YTO npeanona-
raeT aHann3 aPeKTUBHOCTN AENCTBYIOLLMX MEP M BHECEHME HEOOXOAMMBIX NONPABOK W JONOHEHWI.
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KaHOMAAT TEXHUYECKUX HayK, AOLEHT kadeapbl «be3onacHoCTb B LUMMPOBOM MUPE»
MockoBckuid ['ocygapcTBeHHbIn TexHudecknin YHusepceuteT umenn H.O. baymaHa

AHHOTaums: B CTaTbe PacCMaTPUBAKOTCS akTyanbHbIE NPO6NEMbI MPaBOBOW OXpaHbl MporpaMMHOro obecne-
yeHus (MO) cnoxHomn cTpykTypbl B Poccuitickoinr ®epepaummn. ObpalleHo BHUMaHWE Ha 0COBEHHOCTU CTPYK-
TypHON cnoxHocTm 10, TpeboBaHWs K ero NpaBoBOi OXpaHe W NpobreMbl, BO3HUKAOLWME NpU 3aLnTe UCXOA-
HOro Koga, anropuTMoB W BbIYUCTIUTENBHBIX Mogdernei. MpeanoxeH KOMMEKCHbIN NOAXOA K NpaBOBOW OXpaHe
NPOrpamMMHOro 06ecneyeHnss CNOXHOM CTPYKTYpPbl B YCIOBUAX LM(POBU3ALMU U Pa3BUTUS UCKYCCTBEHHOMO
WHTennekTa.

KnioyeBble cnoBa: npaBoBas oxpaHa, NporpammHoe obecneyeHne, CnoxHas CTPYKTypa, UCXOAHbIA Kod, ar-
FOPUTMbI, BbIYUCAIUTENBHLIE MOAENMN.

MODERN PROBLEMS OF LEGAL PROTECTION OF SOFTWARE OF COMPLEX STRUCTURE
Molodtsova Yulia Vladimirovna

Abstract: the article examines current issues of legal protection of complex-structured software in the Russian
Federation. Attention is paid to the features of software structural complexity, requirements for its legal protec-
tion, and problems arising in protecting source code, algorithms, and computational models. A comprehensive
approach to legal protection of complex-structured software is proposed in the context of digitalization and arti-
ficial intelligence development.

Keywords: legal protection, software, complex structure, source code, algorithms, computational models.

HayyHble uccnenoBaHWs NOCNeaHNX NET BbISBUAM HeOBXOAUMOCTb YrnyBreHHOro 13yyeHns npobrnem
NpaBOBOI OXpaHbl NporpammHoro obecneyeHus (MO) pasnuyHoit CTENEHN CroXHOCTU. MporpammHoe obec-
MeyeHne CErofHs UrpaeT KnuyeByl ponb B cdepe MHGOPMaLMOHHBIX TexHonoruin, obecneunsas paboty
MHOXeCTBa CUCTEM W YCTPOWCTB. 10 Mepe pa3BuUTUS LMPPOBbIX TEXHOMOMMIA 1 ycnoxHeHus MO BospacTtaeT
noTpebHOCTb B Cneuyan13MpoBaHHOM NPaBOBOM 3alLMTE, YUYMTbIBAOLLEA OCOBEHHOCTU CTPYKTYPHOI OpraHu-
3auuun nporpamm. 310 HeOBX0AMMO ANS 3aLUMTbI MHTENNEKTyanbHOM COBCTBEHHOCTM pa3paboTuMKoB, CTUMY-
NIMPOBaHMS MHHOBALMOHHOW AEATENBHOCTY 1 06eCneyeHns YeCTHOM KOHKYPEHLMN Ha PhIHKE.

Ocoboe BHUMaHWe TpebyeTcs Bonpocam npaBoBOM OXpaHbl pasnuyHbix anemeHTos 0. B Poccum kog
NporpamMbl 3aLLMLLAETCS aBTOPCKM NPaBOM Kak NUTepaTypHOe NPOWU3BEAEHUE, MALLMHOYNTAEMblE AaHHbIE
— CMEeXHbIMU NpaBamu, UHTEPdENChl — Kak NPOMbILNEHHbIE 06pa3ubl. OOHaKO Takue BaXHbIE KOMMOHEHTHI,
KaK anropuTMbl U BbIYMCIIUTESNbHBIE MOAEMNM, OCTAKOTCA BHE MPaBOBOMO Nons. 3Ta CUTyauus orpaHuyMBaeT
pa3BuTHe poiHKa IT, BKMoYas 06nacTb HEMPOHHBIX CETEN, U 3aTPYAHSET YYET NHTENNEKTYanbHOM COBCTBE H-
HOCTU B pervoHax. [Ans AanbHeiwero nporpecca Heobxoaumbl Mepbl MO COBEPLUEHCTBOBAHWIO NPaBOBOMO
perynmpoBaHus v agantauum ero K COBPeMeHHbIM peanusm. [1]

OTa 3apaya TpebyeT yueTa MHOrOypoBHEBOI CTPYKTYpbI 10, YTO BaXHO ANS CTUMYNMPOBaHMS HHOBA-
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LR, 3alLMTbl NpaB aBTOPOB M obecneyeHnst cnpaBeIMBON KOHKYPEHLMM Ha pbiHke. ccnegoBaHue npaso-
BbIX aCMeKTOB OXpaHbl NporpamMMHOro obecneyeHns npuobpetaeT Bce GOMbLUY 3HAYMMOCTb B YCOBMSX
LmdpoBmM3aLmMmM IKOHOMIUKN 1 obiecta. CoBpEMEHHbIE CNOXHbIE H(hOPMaLMOHHbIe cucTembl (UC) Bkntoya-
toT nporpammHoe obecneyerne ([10) kak OCHOBHOM kOMMNOHeHT. [NpaBoBast oxpaHa 0 umeeT knoyeBoe 3Ha-
YeHWe 4N1s 3aWuTbl MHTENNEKTyanbHoM COBCTBEHHOCTI pa3paboTynkos, 06ecneyeHns 6e3onacHoOCTH faHHbIX
N MUHUMW3ALMN PUCKOB HapYLLEHWNA aBTOPCKWX NPaB.

B HacToswwee Bpemsa nporpammHoe obecnevenne (MO) npeactaenset cobo He NpPOCTO nporpaMmmy
ans OBM, a COBOKYMHOCTb NpOrpamMM ¥ JaHHbIX, NpegHa3HaYeHHbIX ANS BbIMOMHEHUS OnpeaenéHHbIX (yHK-
Ui Ha komnbtoTepe. OHO MOXET UMETb PasnMYHYO CTPYKTYPY M CTENEHb CROXHOCTH, 3aBUCALLME OT Ha3Ha-
YeHns, obbema u hyHKUMOHaNbHOCTU. B oTnnume ot nporpamm Ansg IBM, 3a nyckarowmxcs 415 BbINOMHEHUS
B OCHOBHOM Ha otaensHon OBM, coBpemeHHoe MO MoxeT pacnonaraTbCs Ha 0TAenbHbIX OBM B 3aBUCKHMO-
CTW OT WX ponu B 06eCrneyeHmmn ero NofHOLEHHOM W Ka4yeCTBEHHOM paboThl. [2]

[MporpaMmmHoe obecrneyeHne pasaenseTcs Ha HECKOMbKO YPOBHEN CTPYKTYPHOM CIIOXHOCTMU:

1. TMpoctoe MO: BkntovaeT HebonbLUKE YTUNNUTBI U CKPUNTBI, BbINOSHAOLLME OrpaHUYeHHble (DYHKLMM.

2. CpepgHee MMO: MpunoxeHns cpeaHero ypoBHS, Takue kak 0UCHbIE NPOrpaMMbl UM aHTUBUPYChI.

3. CnoxHoe MO: KomnnekcHble CUCTEMBI, BKMOYas OnepaLnoHHble cucTeMbl, 6asbl 4aHHbIX U KOp-
nopaTuBHbIE MHAOPMALMOHHbLIE CUCTEMBI.

4. OueHb cnoxHoe MO: MO, cogepxallee MHOrOYPOBHEBbLIE apPXMTEKTYPbI 1 BKIKOYAOLLEE 3NIEMEHTDI
MCKYCCTBEHHOIO UHTESMNEKTA 1 MALLMHHOIO 0BYYEHMS.

Takke Kk 10 0THOCAT NONb3oBaTENLCKUE MOAYN MHAOPMALMOHHBIX CUCTEM: rpadpuyeckune nHTepde i-
Cbl, KOHCOSbHbIE CUCTEMbI, BEO-MHTEPENCHI (B TOM YMCIIE BKMHOYAIOLME YCUMEHHbIE TEXHONOMW 3aLLuThI)
ANS B3aMMOJENCTBUS NONb30BaTENEN C CUCTEMON. B COBPEMEHHbIE YCMOBMS CyLLEeCTBOBaHMS 1 paboTbl pas-
TIMYHbIX BULOB CETEN NporpaMMHOe obecneyeHre BXOUT B COCTaB YacTel opraHu3auym JocTyna, KOHTpons 1
Be30nacHOCTU WX COEAMHEHUI: 3TO Pa3NNYHble MHTErPaLMOHHBIE MEXaHW3Mbl CBA3WN MEXOY pasivyHbIMM
KOMMOHEHTaMu CUCTEMbI M BHELLHUMU cucTeMami (API, Wwnto3bl, moaynu obmeHa). [8]

Paccmatpusas 10 no ypoBHIO CRIOXHOCTY CTPYKTYPbI, HEOBXOAMMO Y4NTbIBaTL NPABOBYH OXPaHy Kax-
[0r0 ee aneMeHTa.

Tak, Hanpumep, COBpeMeHHbIE LindpoBble MHPOPMALMOHHBIE NNATEOPMbI NPEACTaBNASOT COOOM MHTe-
rPUPOBaHHbIE NPOrpaMMHbIE NPOAYKTbI, BKIOYaoLLMe B cebs pasnnyHble KOMNOHEeHTbI Ans 0bpaboTku, Xpa-
HEeHUs U NPefoCTaBNeHNs AaHHbIX. [3]

[MpMMepoM Takux NporpamMMHbIX MPOLYKTOB MOTYT CRYXMTb MH(OPMaLMOHHbIE CUCTEMbI. EAWHBIN nop-
Tan rocyfapCcTBeHHbIX U MyHULUMnanbHbIx yenyr Poccunckon ®efepalim, LWMPOKO U3BECTHBIN Kak «[ocycny-
m» [9], npeacTaBnsieT coboil KOMMAEKCHYI MHAOPMALMOHHYID cUCTEMY, obecneunBatoLLyo rpaxagaHam u
OpraHusaumam OCTyn K rocy4apCTBEHHbIM U MyHULMNaNbHbIM yCyram B 9NeKTpoHHOM opmate. CTpykTypa
9TOW CUCTEMbI BKIKOYAET HECKOSIbKO KIHOYEBLIX KOMMOHEHTOB, 0becneymBalowmx ee yHKUMOHANbHOCTb
BesonacHoCTb:

1. EauHbI nopTan rocyaapCcTBEHHbIX M MyHULMNanbHbIX yenyr (EMTY).

2. EpwnHas cuctema ngeHtudomkaumm n aytentudpmkaum (ECUA).

3.  ®enepanbHblil pEECTp rocyAapPCTBEHHbIX U MyHULMNAmbHbIX yenyr (OPY).

4. WHTerpauus ¢ Be4OMCTBEHHbLIMU U PErMOHamNbHBIMU MHPOPMALMOHHBIMU CUCTEMAMM.

5. Cwuctema 3awwmtbl MHGopmaLumn n obecneyeHns 6e3onacHoCTM.

[MpaBoBas oxpaHa WHGOPMALMOHHOW cucTeMbl «[ocycnyrny ynpoLleHa TeM. YTO BCe npasa npuHaz-
nexart rocygapcTay Yepes ykasaHHble MWHWCTEpCTBa U rocyfapCTBeHHble opraHusauun. OgHako, npu pac-
CMOTPEHUN CTPYKTYPbI 1 OpraH13aLuy NpaBoBOW OXpaHbl OCTanbHbIX, HEFOCYAAPCTBEHHbIX MHDOPMALMOHHBIX
CUCTEM NPeLCTaBfIEHHbIX M 3aperncTpupoBaHHbix B Poccuiickoin efepalm BOHUKAET MHOTO BOMPOCOB M
CnopoB. B yactHOCTM, Npy OTCTamMBaHWM aBTOPCKUX MpaB B CyaebHOM nopsiake npuXoauTcs CTankmBaThbCs C
pPELLEeHMEM cropa O NepBUYHOM aBTOPCTBE MPOTOTUNA UK roToBoro npoekta MO Tonbko npuberas Kk nNpo-
rPaMMHOI1 3KCnepTU3e.

B nocnepnHee Bpems KoHKpeTHas nporpamMma unm N0 MoXeT SBUTLCS Pe3ynbTaToM ONpeaeneHHoN NH-
HOBALWMOHHOM pa3paboTku, | T-peLleHus, KoTopble NPeAcTaBnsoT 3 cebs bonbluee, Yem NPOCTO Habop 1 no-
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CnefoBaTesNlbHOCTb KOMaHL M AaHHbIX, OXPaHSEMbIX Kak NpousBefeHue. B Takom criyyae peyb JOmKHa MATH
06 06bekTe NPOMbILLNEHHON COBCTBEHHOCTM, KOTOPbIN 3alLMLLL@eTCs No NpaBuiam naTeHTHoro npaga. f1. 5 cT.
1350 MK P® nckntoyaet nporpammy ans OBM 13 nepeyHs 06beKToB naTeHToBaHus, Ho I T-paspaboTka, NpuH-
LUun uav MeTtog MoryT ObITb 3anaTeHToBaHbl kak 1306peTeHus. CrnoXHOCTW BO3HMKAKT Npu onucaHnn o p-
Mynbl U300peTEHNS], TaK Kak B 9TOM Clly4ae HeobXO0AMMO PyKOBOACTBOBATLCA rOCYAApPCTBEHHLIMU CTaHAap-
TaMmu, pernaMmeHTUpYLLMMK onncaHre hopmysbl 306peTEHUs CO CTOPOHBI IT-TeXHONOMA.

B Poccuiickon ®epepauuy TpebosaHms k MHopMaumoHHbIM cuctemam (MC) pernameHTupyotes ps-
A0M rocyfapcteeHHbIx ctaHgapTos (FTOCT), onpeaensiowmx pasnuyHble acnekTbl Ux pa3paboTku, BHeAPEHNS
W SKCnnyaTauum.

Tak FOCT P 59795-2021 "WHdopMaLmoHHble TexHonorun. Komnneke ctaHaapToB Ha aBTOMAaTU3NpO-
BaHHbIE CUCTEMbI. ABTOMATU3MPOBaHHbIE CUCTEMBI. TpeboBaHUS K COaepXaHMIo JOKyMEHTOB" yCTaHaBNM1BaeT
TpeboBaHUS K COAEepPXKaHMI0 JOKYMEHTaLMK, pa3pabaTbiBaeMON Npy CO34aHNN aBTOMATU3MPOBAHHBIX CUCTEM
(AC). OH onpegensieT BUAbl JOKYMEHTOB, UX KOMMIEKTHOCTb M NpaBuna ogopmreHus, obecneymsas eanHo-
obpasue 1 ka4yeCcTBO NPOEKTHOM JOKYMEHTaLMK. [4]

B FOCT 34.602-2020 "WHhopmaLmoHHble TexHonorun. KoMnneke ctaHgapToB Ha aBTOMaTU3MPOBaH-
Hble CUCTEMbI. TeXHUYEeCKoe 3afiaHue Ha Co3faHune aBTOMaTU3NPOBaHHOM cucTeMbl. TpeboBaHuMs K cogepxa-
HWO 1 OhopMIIEHNIO" YKa3aHbl TPeBOBaHWS K CTPYKTYpe U COAEPKaHMI0 TEXHUYECKOoro 3agaHnsa (T3) Ha co-
3AaH1e aBTOMaTU3NPOBaHHbIX MHGOPMaLMOHHbIX cucTembl (AC). B T3 gomkHb! ObITb OTpaXKeHsI:

—  O06wwe cBegeHns 06 0bbekTe aBTOMaTM3aLMN.

—  Uenu n HasHayeHune co3panus AC.

—  XapaktepucTuka 06bEeKTOB aBTOMaTU3aLMM.

—  TpebogaHus k cucmeme, ekoYasi (hyHKUUOHaIbHbIE, MEXHUYECKUE U IKCNTyamayUuoHHbIE.

—  Cocrtas v cogepxaHue pabot no cosgaHuio AC.

—  [lopspgok pa3paboTku, KOHTPONS U NPUEMKM CUCTEMBI.

—  TpeboBaHus K AOKYMEHTMPOBAHWIO 1 MOArOTOBKE 0ObEKTa K BBOZY CUCTEMBI B AENCTBYE. [5]

Takon nogxop obecrneynBaeT cuctemartmsaumio npolecca paspaboTtku 1 YeTkoe NoHUMaHwe Tpebosa-
HUIA K CO30aBaeMON cucTeme.

Cnegytowmn FOCT, koTopbli HEOBXOAMMO Y4UTbIBATH NPW OpraHM3auuy NpaBoBoit oxpaHbl M0 aTo -
FOCT P MCO/M3K 27002-2021 "UHdopmaLmoHHble TexHornorun. Metoael 1 cpeactea obecneyeHus 6es-
onacHocT. CBOZ HOPM M npaBun NpuUMeEHeHWst mMep obecrneyeHnss MHGopMaLmMoHHOW 6e3onacHocTu".[6]
CraHpapT npefocTaBnseT npakTUYeckne pekoMeHgaumum no Mepam ynpasneHns nHopmaLmoHHon besonac-
HOCTbH0, BKNKOYas:

—  [Monutuky 6e30NaCHOCTU MHAOPMALWN.

—  OpraHu3sauuto MHhopMaLmoHHOM Be3onacHoCTy.

— YnpaBrneHue aktusamu.

—  KoHtponb goctyna.

—  Kpuntorpaduyeckyto 3awuty.

—  ®unanyeckyto 1 akonornyeckyto 6e3onacHoCTb.

— YnpasreHue KOMMyHUKaLMsaM1 1 onepaLmusmi.

—  [puobpemeHue, pa3pabomky u conposoXOeHUE UHHOPMAaUUOHHBIX CUCMEM.

—  YnpaBneHue nHunMaeHTamu MHopMaLoHHoN 6e30nacHoCTL.

—  AcnekTbl UH(hopMaLMOHHO 630MacHOCTM B yNpaBneHny HEMPepbIBHOCTBIO0 AEATENBHOCTH.

—  CootsetctBue TpeboBaHMAM.

PekomeHgauum ctaHgapTa noMoratoT opraHusaumsm 3GeKTUBHO YNpaBnaTb PUCKaMM M 3alluLLaTh
WHOPMALMOHHBIE PECYPCb.

FOCT P 59853-2021 "MHbopmaumoHHble TexHonoru. Komnnekc CTaHoapToB Ha aBTOMAaTU3MPOBAH-
Hble CUCTEMbI. ABTOMATU3MPOBAHHbIE CUCTEMBI. TEPMUHBI U OnpefeneHus” - CTaH4apT yCTaHaBMBaeT ean-
Hbl€ TEPMUHbI W ONPEeAEeneHns:, UCnonb3yeMble B 061acT aBTOMaTU3NPOBaHHBIX CUCTEM, YTO CnocobeTByeT
€VHOMY MOHUMaHUIO U UHTEpNpeTaLu TEPMUHOMOTN Cpeay CrneynanucToB.
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Wcxogs Tonbko 13 nepeuncrieHHbix FOCToB, MOXHO BbIAENUTbL Takne SIBHbIE UX COCTABMSAOLLNE TEXHU-
4eckune YacTu, OTHOCSLLMECS K MPaBOBOW OXpaHe Kak:

1. TpeboBaHus K cucteme, BKOYas PyHKUMOHANbHbIE, TEXHUYECKe 1 akcnnyaTtaumnoHHble ( TOCT
34.602-2020);

2. [lpuobpeteHue, paspaboTky u conposoxaeHue nHgopmauroHHbix cuctem (FTOCT P UCO/MOK
27002-2021).

[ina onpeaeneHns HegoCTaLMX ANEMEHTOB NpaBoBoi oxpaHbl MO BblAenuM aBa OCHOBHbIX dTana
npaBoBoW oxpaHbl M0O:

1. ObBecneyeHne HannyyLlen oxpaHbl B NpoLecce perncTpaumm UCKIIYMTENbHBIX NpaB (npaBoobna-
[aTtens) W aBTOPCKUX NpaB B MpoOLECce perucTpauun nateHTa Wi CBUAETENbCTBA, AEMOHMPOBAHUN, peru-
CTpauumn B eauMHOM peectpe poccuidckoro MO nnm opopmMneHns B kKa4ecTBe HOY-xay.

2. ObecneyeHne Haunyylwen oxpaHbl NpaB aBTopa MnK npasBoobnagatens B npouecce nepegayu
npaB NoNb30BaHUS MO NIMLEH3NOHHBIM U MHBIM JOrOBOPaM.

[Mpu opraHusauum npaBoBoit oxpaHbl MO Ha 3TWX aTanax 4OSmKHbI CoBMoLaThCS:

—  ObGecneyeHve 3aWwmTbl NpaB pa3paboTunkoB Ha cosgaHHoe MO v anropuTMbl.

— CobntogeHne TpeboBaHWiA 3aKkOHOAATENbCTBA MO WCMOMbB30BAHWMIO AaHHbIX U 3aluUTbl aBTOP-
CKIX MpaB.

—  YcTpaHeHve NpaBOBbIX PUCKOB Npu 0BpaboTke NePCOHarbHbIX AaHHbIX U UCMOMb30BaHUN CTOPOH-
HWX KOMNOHEHTOB.

B noaxogax k sawute MO pasnuyHOi CTPYKTYPHOW CIIOKHOCTW B HACTOSILLEE BPEMS Ha3pena M akTUBHO
obcyxaaetcs npobnema 3awuTbl He TONbKO KOMMNOHEHTOB |T-CUCTEM M UX AW3aiHa, HO U BHECEHME JOMOMHM-
TEMbHbIX 3MEeMEHTOB 3alLWTbl, HANPUMEP, BbIYUCIIMTENBHBLIX Mogenei. «Ecnu nosBaTcs Takne copT-naTeHThb,
KOTOpPble OXPAHSIOT BbIYMCIUTENbHBIE MOAENW, TO MHOMME KOMMaHWW CMOTYT YCKOPUTL paspaboTky, Kynus ro-
TOBble 0OBLEKTHI MHTENNEKTyanbHOU COBCTBEHHOCTW. [la W 3aliMTa KOMMbTEPHbLIX NporpaMm, eciv B apce-
Hane yetBepToit YacTn MK BygeT Takas BO3MOXHOCTb, OLLYTUMO YCUAUTCS. OTO 0COBEHHO BaXHO, NOTOMY YTO
NnoA onpesenexHne BbIYMCIUTENbHBIX Mogenei nonagatT 0by4YeHHbIe HENPOCETH, PasNNYHOTO TUMa CUCTEMBI
MaLLMHHOro 0byyeHus. He BCe koMNaHu1 MOryT No3BOMUTL cebe MHBECTULMM B CO3[aHNe TaKuUX CUCTEM, @ BOT
MCMoNb30BaThb MX MO IULEH3NUW — cMOryT. Bce aTo BaxHO Ans GusHeca, LMgpoBOro CyBepeHUTeTa CTpaHbl 1
pa3BUTWS ee IKCMOPTHOro noTeHumanay - Kopuin 3y6os. [7]

B kayectBe npumepa npegnaraemoro obpasuya mogenen MO npu opraHusauu npaBoBOA OXpaHbl
npegnaraetcs paccMoTpeTb Mogenu MO, cospgaBaemble npu npoekTupoaHuu N0 1 oTpaxaemble B NPOEKT-
HOW JOKYMeHTaLuu. [naBHbIMU apryMEHTUPYIOLWUM MpU3HaKamMu Takux Mogenen sSBnstoTcs: obLyemMnpoBble
TpeboBaHus K UX onucaHuio, npeactaensemble Ha UML - yHudmumpoBaHHOM s3bike MogenupoBanus. Unified
Modeling Language — 310 A3bIk ANs OnpeaeneHns, NpeacTaBneHuns, NpoeKTUPOBaHUS U SOKYMEHTUPOBaHNS
NPOrPaMMHbIX CUCTEM, OPraHN3aLMOHHO-3KOHOMUYECKIX CUCTEM, TEXHUYECKIUX CUCTEM W pYrUX CUCTEM pas-
nuyHoi npupogsl. UML cogepxuT cTaHaapTHbIN Habop anarpaMm v HoTauuid caMbiX pasHoObpasHbIX BUAOB.
[10] C nomouwlbto Habopa auarpamm UML npeactaBnsietcs BO3MOXHbIM OnMCaTb COCTaB, Ha3HAYeHWe M
(yHKumK [T-cucTembl, 4to ByaeT SBNSeTCS JONONHUTENBHBIM arieMeHTOM 3awuTbl MO npu ee opraHusaunu.

Ha ocHoBaHUM NPOBEAEHHOTO aHann3a MOXHO caenaThb BbIBOA O HEO6XOAMMOCTI COBEPLUEHCTBOBAHUS
CMCTEMbI NPaBOBOI OXpaHbl nporpaMmmHoro obecneveHuns (M0) pasnnuHOM CTPYKTYPHON CRoXHOCTM B Poc-
cuiickon ®epepaunn. [pUMeHeHWe KOMMNMEKCHOTO NOAXO0AA, BKIHOYAOLLEro NCnonb30BaHne aBToOPCKOro npa-
Ba, 3aLUNTbI HOY-Xay W WHCTPYMEHTOB NULIEH3NPOBAHUS, NpeacTaBnsaeTcs Hambonee aPPEKTUBHBIM peLLEH -
em ans obecneyeHus npaB paspaboTunkoB M nonb3osateneit 0. Kpome Toro, BHeOpPEHWE CTaHAApPTOB
(FTOCT) u ucnonb3oBaHne MexayHapodHbiX MeToauk, Takux kak UML-mopenupoBaHue, co3gact LONOnHM-
TeNbHbIE rapaHTUM 3aLLMTbl NPaB UHTENNEKTYanbHON COBCTBEHHOCTY.
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MPOBAEMHbIE BOMPOCHI COBMPAHIA
NI0KAATENbCTB CTOPOHO! 3ALLMTbI B
YTOMOBHOM CY/IONPOM3BONCTBE
POCCHIACKOI BEAEPALIAY U KbIPTbI3CKOT
PECMYB/MKM: CPABHUTENbHO-MIPABOBOIA
AHAT3

MPUMKYN0B ANITbIHBEK ACbIIBEKOBUY

a[bIOHKT
Axapemus ynpasneHus MB[ Poccuu

AHHOTauus: B cratbe Ha ocHOBe aHanusa pOCCMﬁCKOI’O N KbIPrbI3CKOro YroJsioBHO-MpPoLECCYyalbHbIX 3aKOHOB
PacKpbIBAKTCA ﬂp06ﬂeMHbIe BOMpOChI, CBA3aHHbIE C YCTAaHOBIIEHNEM I'IpaBOBOVI npupoabl CBELEHNN, co6Mpa-
EMbIX CTOpOHOl7I 3alluTbl (SaLIJ,MTHMKOM, a,D,BOKaTOM), C nocrneayrowumMm npusHaHneMm KX AOOKa3aTesibCTBaMu.
ObosHavatoTes ﬂpO6J'IeMHbIe BOMNpOChI, CBA3aHHbIE C OTCYTCTBUEM YHM(*)MKaLI,MM HauMeHoBaHMUA COOTBETCTBY-
}om,e|7| OEATENTbHOCTH, HaﬂpaBﬂeHHOVl Ha rnony4YeHne AoKasaTesnbCrB. KOHCTaTMpyeTCﬂ 3Ha4YMMOCTb BKINHOYEHNA
B KbIPrbI3CKOM 3aKOHOAATENIbCTBE YKa3aHWA Ha TO, YTO A03HaBaATENlb OTHOCUTCA K YACIY NL, onpeaensowmx
HanM4yne unn oTCyTCTBME B COOTBETCTBYIOLLMX CBEAEHNAX 0bCToATENLCTB, MMEIOLLINX 3HaYEeHne an4a gena.
KntoueBble cnoBa: fokasaTenbCTBa, CBEAEHMUS, aABoOKaT, 3alLNTHUK, CTOPOHa 3alliThl, C06MpaHMe [oKa3a-
TENbCTB, JO3HABATE/b.

PROBLEMATIC ISSUES OF COLLECTING EVIDENCE BY THE DEFENSE IN CRIMINAL PROCEEDINGS
OF THE RUSSIAN FEDERATION AND THE KYRGYZ REPUBLIC: COMPARATIVE LEGAL ANALYSIS

Primkulov Altynbek Asylbekovich

Abstract: Based on the analysis of Russian and Kyrgyz criminal procedure laws, the article reveals problemat-
ic issues related to the establishment of the legal nature of the information collected by the defense party (de-
fender, lawyer), with subsequent recognition as evidence. Problematic issues related to the lack of unification
of the name of the relevant activity aimed at obtaining evidence are identified. The importance of including in
Kyrgyz legislation an indication that the inquirer is one of the persons determining the presence or absence of
circumstances relevant to the case in the relevant information is stated.

Keywords: evidence, information, lawyer, defender, defense party, evidence collection, investigator.

MocTaHoBka npobnembl. OgHM M3 BaXKHbIX HANPaBEHMI YrONOBHO-NPOLecCcyanbHon nonmTukk Kelp-
rbiackoi Pecny6nuku u Poccuiickon ®eaepaunn SBnsietTca (hopMUPOBaHNE TaKoro 3aKOHOAATeNbCTBa, KOTO-
poe byneT co3aasaTh YCNoBUS dPGEKTUBHON LEATENBHOCTM HE TOMBKO A1 NPABOOXPaHUTENbHbIX OPraHoB,
HO 1 NO3BONUT MaKCUMasnbHO peann3oBbIBabb KOHCTUTYLMOHHBIE NPUHLMMBI, FAPaHTUPYIOLLME 3aLLUUTY NINYHO-
CTW, ee npas v cBoboA, MHTEpeckl 06LLecTBa M rocyaapcTaa.
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B cootBeTcTBMM CO CT. 6 YronoBHO-npoueccyansHoro kogekca Poccuiickon ®epepaunn [1] (nanee —
YIK P®), HazHayeHreM yronoBHOro Cyaonpou3BOACTBa ABMSETCS 3allyuTa Npas U 3aKOHHbLIX MHTEPECOB JINLL U
OpraHu3auymi, NOTepPNEBLLMX OT NPECTYMEHWI; 3anTa NMMYHOCTM OT HE3aKOHHOMO 1 HEOHOCHOBAHHOTO 06B K-
HEeHWS, OCYXXOEHUS, OrpaHnYeHns ee npas 1 cB0OOA. AHAmNOrMYHble MO CMbICIY MOSMOXKEHNS COAEepXaTCs U B
cT. 6 YronosHo-npoueccyanbsHoro kogekca Keiprbiackoi Pecnybnuku [2] (nanee — YTK KP).

BaxHoe mecTo cpeay OCHOB YronoBHOrO CyAONPOU3BOACTBA 3aHUMAET NPUHLMM OCYLLECTBIIEHUS Yro-
IOBHOTO CyZOMPOM3BOACTBA HA OCHOBE paBeHCTBA W COCTA3ATENbHOCTM CTOPOH. CornacHo 0603HaYeHHOMY
NPUHLMNY, 3alUTHUKY NPEAOCTaBMSETCS MPaBoO yvacTBOBaTb B COBMpaHWM [OKa3aTenbCTB MO YrOnOBHO-
My Zeny.

Tak, cybbekTbl, OTHOCALMECH K CTOPOHE 3alUuTbl, HademneHbl npaBoM cobupaTtb 1 nogasaTth Aoka3a-
TENbCTBa NMBO MaTepuanbl — CBEAEHMS, Ha OCHOBE KOTOPbIX CMeLmarnbHO YNOSHOMOYEHHbIE CyObekTbl onpe-
AENST Hanuume unu oTCyTCTBIUE 0BCTOATENLCTB, NOANEXKALLMX AOKA3bIBAHWIO UM UMEKLLMX 3HaYeHue Ans
pena. OfHako, Ha cerogHs HabnoaalTes onpegeneHHbie NPobneMbl NPOLECCyarnbHOM pernaMmeHTaumn yka-
3aHHOW AeATEeNbHOCTH, KOTOPbIE HEraTWBHO BNWAKOT Ha peanu3auuio npasa rpaxgaH Ha cobupaHue fokasa-
TENbCTB CTOPOHOM 3aLUMTbI B KOHTEKCTE peanusauuy npasa Ha nNpocthecCuoHasbHyo NpaBoByo MOMOLLb.

[Mpn 3TOM, pocCUiCKas U Kblprbl3ckas NpaBoOBble AOKTPUHbI, @ Takke 3aKOHOAATeNbCTBO 0BOMX rocy-
AapCTB M0-pPasHOMY OMUCHIBAKT OCHOBbLI COOTBETCTBYHLLEN NPOLEeCcCyanbHON AesTeNbHOCTH, OCYLLeCTBse-
MOW 3aLLUMTHUKOB.

Llenbto ctaTbu SBNSETCS UCCNEAOBAHUE TEOPETUYECKMX MCTOYHMKOB, nonoxeHun YK PO u YTK KP,
WHbIX HOPMaTUBHBIX NPABOBbIX AKTOB, PErnaMeHTUPYIOLLMX NpaBa U 06513aHHOCTI CTOPOHDI 3aLUMTbI N0 COOK-
PaHW0 [0Ka3aTenbCTB B YrONIOBHOM CyAONPOM3BOACTBE, BbISBMEHWE CYLLECTBYHOLWMX NpobremM ykasaHHOM
AEATENbHOCTY W BHECEHWE NPEANOXEHUA MO YCTpaHeHuo npobenioB B NpoLecCyanbHOM 3akpenneHnn yka-
3aHHON (PYHKLMW CTOPOHbI 3aLLMTBI.

WU3noxeHne ocHOBHOro mMatepuana. [opsigok cobupaHust fokasaTensCTB CTOPOHOM 3aluThbl yperynu-
POBaH YrofoBHO-NPOLiecCyanbHbIM 3akoHoAaTenscTBOM Poccuinckon ®eaepaumm n Koiprbiackorn Pecrybnvkn.

Tak, B n. 1 4.2 ct. 53 YMNK KP «lMonHomouunsi agBokatay onpeaensercs, Cpean npoyero, YTo CTOpoHa
3almTbl UMEET NpaBo cobupatb W NPeacTaBnsaTb Matepuars! No YronoBHOMY Aeny, CBUAETENLCTBYHLME B
nonb3y NoA03peBaeMoro, 0BBUHAEMOrO, OCYXAEHHO0, ONPaBAAHHOrO, NOTEPMEBLLErO, IMYHO UMK C UCMOSb-
30BaHWEM YaCTHOrO JeTeKTUBA B COOTBETCTBMM C 3aKOHOM B AocyaebHOM NPOMU3BOACTBE W B Cyae.

brnskoe no cmbicny, X0TS M cofepKaTenbHO pasnuyHoe MOSIoKEHWe 3akpenneHo u B n. 2 4.1 1. 53
YK P® «lMonHoMoums 3aluTHUKaY, rae npegycMOTPEHO NpaBo cobupathb 1 NpefcTaBnsTb 4OKa3aTeNbCTBa,
HeobXxoauMble 415 OKasaHWS KPUONYECKON NOMOLLW, B NPeLyCMOTPEHHOM 3aKOHOM NOpsiaKe.

OuyeBnaHO, YTO B NPUBELEHHBIX HOPMaX YrofI0BHO-MPOLECCYanbHbIX 3aKOHOB peyb BEAETCH O CXOAHbIX
NPaBOOTHOLLIEHMSIX, OOHAKO UX OT/INYME 3aKIIOYAETCA B CReayHLLem:

1)  ykasaHwe Ha cobupanue aokasatenscTs B YK PO 1 matepuanos, CBMAETENLCTBYIOLMX B NOMb3Y
LA, B KbIPrbI3CKOM;

2) pasHOCTb CYOLEKTOB: B POCCMICKOM 3aKOHOAATENbCTBE peyb BedeTcs 0 cobupaHun Aokasa-
TEMNbCTB 3aLUUTHUKOM, B KbIPrbI3CKOM — aBOKATOM,;

3) KOHCTaTauus Lenm — : Oka3aHue HpuaNYECKO MOMOLLM B POCCUIMCKOM BapuaHTe unm cobupaxne 1
NpeaocTaBneHne MaTepuasnos, CBUAETENLCTBYIOLMX B NONb3Y AOBEPUTENS, B KbIPrbI3CKOM:;

4)  BO3MOXHOCTb COBMpaTb A0Ka3aTeNbCTBa IMYHO UMW C MPUBMIEYEHNEM YACTHOTO JEeTeKTMBa B 3a-
koHogaTenbcTBe Kbiprblackon Pecnybnku.

Obo3sHaveHHas Bbilwe Hopma . 2 Y. 1 ¢T. 53 YIK PO sBnsietca oTcbinoyHon. CornacHo ee nonoxeHu-
M, cobupaHue JoKas3aTenbCTB OCYLLECTBNSETCS CTOPOHOM 3aLLMTbl YTOMOBHOMO CyA0NPOU3BOACTBA B NOPSA-
ke, npeaycMoTpeHHoM 4. 3 cT. 86 YIK PO, B KOTOPOW KOHCTATMPYETCS, YTO 3aLUMTHUK B LEeNnsx cobmpaHus
[0Ka3aTenbCTB BNpase nonyvatb HE0BXoAMMble NpeaMeThl, JOKYMEHTbI U UHbIE CBEAEHWS; OnpallnBaTh Ny
C nx cornacus; uctpebosaTb CpaBku, XapakTEPUCTUKK, UHbIE NPEAYCMOTPEHHBIE 3aKOHOM JOKYMEHTbI.

C 0QHOM CTOPOHbI, TaKOe U3MOXKEHWE HOPMbl 3aKOHa yka3sbiBaeT Ha Ba3oBble MPUHLMMLI COCTA3aTEN b-
HOCT 1 NpefycMaTpuBAET CaMOCTOSTENbHOE OTCTaMBaHWE CTOPOHOW OOBWHEHMS U CTOPOHOW 3aluThl WX
nNpaBOBbIX NO3MLMIA, NpaB, CBOBOL 1 3aKOHHbIX MHTEPECOB.
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C Opyron CTOpOHbl — BO3HWKAET CepbesHblii BOMPOC OTHOCUTENBHO TOrO, LienecoobpasHo N MMEHo-
BaTb cOOpaHHble CBEAEHs AoKa3aTenbCTBaMu, Befb cornacHo n. 2 Y. 1 ct. 53 YK P® npsamo ykasbiBaeTtcs
Ha cobupaHue 1 NpeacTaBeHNe CTOPOHON 3alUTbl MMEHHO JokasaTensctB. Obpaienne k 4. 1 ¢T. 74 YK
P® no3sonsieT KOHCTaTMPOBaTh, YTO B POCCUIICKOM YrOMOBHOM CYZOMPOM3BOACTBE A0Ka3aTensCTBaMu SBns-
toTCs Mtobble CBeAeHMs, Ha OCHOBE KOTOPbIX CyA, NMPOKYpPOp, CreaoBaTesb, A03HaBaTeNb B nopsake, onpege-
NIEHHOM HacTosLMM KoaekcoM, yCTaHaBNMWBaEeT Hamuume unu oTcyTcTBue 0BCTOATENLCTB, NOANEXaLMX [0-
Ka3blBaHWIO NPU NMPOU3BOACTBE MO YrONIOBHOMY A€NY, a Takke WHbIX 06CTOATENbCTB, UMEILLMX 3HaYeHne Ans
yronosHoro gena. Kpome Toro, B u. 2 cT. 74 YIK PO yka3sbiBaeTcs, YTO UMEHHO JONYCKAETCS CYMTaTb JoKasa-
TENbCTBAMW. JTO NEpeYNCreHne SBMSETCH UCYEPMbIBAKOLWMM, 3@ WUCKITKOYEHUEM OTKPLITON (POPMYIIMPOBKY
N.6 4.2 ct. 74 YK PO «MHble JOKYMEHTbIY.

Tem cambiM, cobpaHHble 3alMTHUKOM B nopsake . 3 cT. 86 YIK PO npeameTbl, JOKYMEHTLI, CBeae-
HWS, a TaKkKe MaTepuarnbl onpoca Henb3s cYnTaTh JokasaTenbcTBamMu, XoTb M. 2 4. 1 ¢1. 53 YIK P® n gonyc-
KaeT Takyto (popMynmpoBKy. [epeyncrieHHoe JOMKHO pacLeHnBaTLCS NULLb Kak CBELEHUS, KOTopble B nopsaa-
ke 4. 1 cT. 74 YK PO moryT 6bITb (HO He 06s13aTensHO ByayT) pacLeHeHb! kak 06CToATENbCTRA, NoANexaLlme
[0Ka3bIBaAHWIO UMW UMEIOLLME 3HAYEHWE ANS YrONIOBHOrO Aena.

Heckonbko nHave cutyaumus obctout B Kbiprbiackon Pecnybnvke, rae npodeccoHasnbHbIM Y4aCcTHUKOM
YrOSIOBHOMO CyA0NPOW3BOACTBA CO CTOPOHbI 3aLUMTBI SBMSETCS He 3alUMTHUK, a aaBokaT. B cooTBeTcTBAM C
n.1 4.2 cr. 53 YMK KP, oH HapgensieTcs npaBoM NUYHO OO C MCMONb30BaHWEM YacTHOMO AeTEKTMBa cobu-
paTb 1 NPeaCTaBNATb HE [JOKa3aTeNbCTBa, @ Matepuarnbl No YrofloBHOMY €Ny, CBUAETENbCTBYOLME B NOSb-
3y nogo3peBaeMoro, 06BMHSEMOrO, OCYXAEHHOro. TeM cambiM, cobpaHHble aaBoOKaToOM B nopsigke . 4 ct. 91
YTIK KP cBefeHus B yCTHOM, MMCbMEHHOM W (M) 3reKTPOHHOM (hopMe, a Takke NpeaMeTbl U JOKYMEHTbI MO-
ryT ObITb NpeacTaBneHbl Ang NpuobLyeHns N B Ka4yecTBe AoKasaTensCTB K Aeny. B cootBetcTBMM C u. 1
ct. 80 YIK KP, 0603HayeHHble CBEAEHUS, B OTHOLLIEHWN KOTOPbIX CReaoBaTerb, NPOKypop, CyA onpeaenst
Hanuyue unn oTcyTCTBME 0BCTOATENLCTB, UMEIOLLMX 3HAYEHUE 4151 [ena, CTaHOBATCS JoKasaTensCTBaMu.

OpHako Gornee 060CHOBaHHLIM NMPEACTABNAETCA BApPUaHT, 3aKPENEHHbIA B KbIPrbI3CKOM YrOrOBHO-
npoLeccyarnbHOM 3aKoHe, B COOTBETCTBUM C KOTOPbIM COBpaHHble afBOKaTOM-3aLLUTHUKOM CBEAEHUS B YCT-
HOW, MUCbMEHHOW 1 (MNK) 3NEKTPOHHOI hopMe, a Takke NpeaMeTbl 1 JOKYMEHTbI He NOMMEHOBLIBAKOTCS 40~
Ka3aTenbCTBamMu, a PacLEHWBAIOTCS B KayeCTBe MaTepuanos Mo YrofioBHOMY Aeny, CBUAETENbCTBYOWMX B
nonb3y Nogo3peBaeMoro, 06BUHAEMOr0, OCYXXOEHHOrO, ONpaBAaHHOrO.

PaccmoTpeHHas npobnema ykasaHus Ha cobupaHue gokasatenscts B YIK PO n maTepuanos, cauge-
TEMNbCTBYIOLWMX B NOMb3Y NWLA, B KbIPTbI3CKOM, TECHO CBS3aHa 1 C Npobremoit KoHcTaTauu Lenm AesTenbHo-
CTW afjBoKaTa-3alluTHIKA. Peyb NAeT O BbILLEO3HAYEHHOM Pa3HOCTH (POPMYNMPOBOK, CBA3AHHBIX C OKa3aH1eM
OPUANYECKON NOMOLLM B POCCUICKOM BapuaHTe unm cobupaHuem 1 npefocTaBleHneM MaTepuaros, CBUAe-
TEMNbCTBYIOLMX B NONb3Y AOBEPUTENS, B KbIPrbI3CKOM.

34€eCb BO3HWKAET NOTUYHbIA BONPOC HECOBMAAEHUS TEPMUHOB «MaTtepuarbl No YronoBHOMY Aerny, CBu-
AETenbCTBYOLME B NOMb3Yy NOA03PEBAEMOr0, 0OBMHSEMOrO, OCYXXAEHHOrO, OnpaBAaHHoroy (m. 1 4.2 ct. 53
YIIK KP), «ncTouHukn gokasatenscty (4. 2 ¢1. 80 YIK KP), «gokasatensctsay (cT. 80 YIK KP), «CtopoHa
3alWuThl ... BNpase nonyyatb Heobxoaumble ceeaeHus» (4. 3 cT. 91 YIK KP), «cBeaeHus ... Ans nprobLyeHns
WX B Ka4eCTBe AokasatenscTsy (4. 4 ¢T. 91 YIK KP).

[Ins poccuickoro 3aKkoHoAaTenbCTBa Takke Gonee ymecTHbIM ByaeT ucnonb3oBaHue B n. 2 4. 1 ¢T. 53
YK PO BmecTo dhopmynmpoBki «cobupaTtb W NpeacTaBnsaTb Aokasatenscrea» obopota «cobupatb u npea-
CTaBNATb CBEAEHNS, HEOOXOAMMbIE AN OKa3aHUs KPUANYECKON MOMOLLW, AN NPUOBLLEHMS UX B KayecTBe
AoKas3aTensCTBy. AHanoryHo B 4.3 cT. 86 YIK P® npeacrtasnsiercs BMeCTO POPMYNMPOBKM « 3aLUMTHUK
BnpaBe cobupaTb JokasaTenbCTBa NyTem» 1Cnonb3oBaTb 060pOT «3alUMTHUK BripaBe cobupatb 1 npeacTas-
NATb CBEAEHNS ANs NPUOBLLEHNS NX B KA4YECTBE AOKA3aTENbCTB NyTEMY.

YkasaHHoe koppenupyeT ¢ MHeHnem C.A. LLeiichepa 0 ToM, YTO 3aWMTHUK cOBMpaeT He «aoKkasaTenb-
CTBa», a CBefeHus 0 paktax, Matepuanax, npeameTax, AOKyMEeHTax, KOTopble MOryT ObITb NoAaHbI CriefoBa-
TEn, NPOKYpopy, Cydy W CTaHyT foKa3aTenbCTBaMi TOMbKO NOCNE MPUCOEAMHEHUS WX K MaTepuanam yro-
NOBHOIO Cy0NPOU3BOACTRA [6, C. 148].

AnanornyHoro MHeHusi npugepxusaetca O.A. [leTpoa, koTopas OTMEYaeT, YTO NpefoCTaBneHHble
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nuuamm npeameTbl, JOKYMEHTbI, Apyrie MaTepuarbl, NoyYeHHbIE BHE YrOSIOBHOMO CyA0NpPOU3BOACTBA, MOryT
ObITb NPU3HaHbI JOKA3aTENbCTBAMM NMOCTAHOBAEHWEM NMLA, BEAYLLETO MPOLECC, TOMBKO MOCIE OLEHKW TOrO,
4TO MOLAETCH, C TOYKU 3PEHUS UX NPUHALNEXHOCTW, JONYCTUMOCTU U JOCTOBEPHOCTU B KayecTBe [oKasa-
TenbcTBa [5, . 196].

B cBoto ouepeapb, MN.A. JlynuHckas oTMedaeT, YTO «JOKYMEHTbI, NpeaMETbl, CBEAEHMS, KOTopble Oblnu
nonyyeHbl Unu UCcTpeboBaHbl B pesynbTaTe onpoca 3alMTHUKOM fIUL, He OTBEYAKT TakoMy obssaTeslbHOMY
CBOWCTBY [J0Ka3aTeNbCTB, Kak [OMyCTUMOCTb, TaK Kak OHU He MOMyYeHbl 1 He 3aKpenneHbl B NpoLeccyansHoM
nopsiake v npoueccyansbHomn hopmey [4, c. 254].

Ha cerogHs aaxe 1 npu OTCYTCTBUW Takoi npoLeccyarnbHOi (OPMbl HET OCHOBAHWA NS KaTeropuye-
CKOTO 3aKMKYEHNs O TOM, YTO 3aLUMTHUK HE coBupaeT «gokasaTenbcTeay. « CobpaHHbIe aABOKAaTOM CBEAEHUS
CTaHOBATCS [0Ka3aTeNbLCTBaMW HE B MOMEHT MPeLCTaBNeHuns B 4eno, a nocne ux cobupaHuns B COOTBETCTBUM
C 3aKOHOM, MOCKOSbKY A0Ka3aTensCTBa — 3T0 HE TONbKO hakTUYeCKu AOMyLIEHHbIE, HO M NOTEHUManbHO 40-
nycTUMble 4Ns NpoLeccyarnbHOro AokasbiBaHKs ceegenusy [3, ¢. 50].

YuutbiBas ykasaHHoe, Hanbonee 0BOCHOBaHHOW MpeacTaBnseTcs (HOPMYIMPOBKa «CBEAEHWUS ... ANS
NPMOBLLEHNS MX B KAYECTBE [0Ka3aTeNLCTBY, MOCKOMbKY OHa HanMbonee TOYHO OTpaXaeT M camy Lenb cobu-
paHWs COOTBETCTBYIOLLMX MaTepUanos, 1 UX COAepXaHue Ansa nocneaytLero onpeaeneHus cnegosarenem,
NPOKYPOPOM, CYZOM HanMU4ms Uu OTCYTCTBIS 0BCTOATENLCTB, UMEOLMX 3HAYEHE Ans Aena.

OTHOCHTENBHO UHBIX PasfnYniA, BbISIBIIEHHbBIX B POCCUIICKOM M KbIPrbl3CKOM YrONOBHO-MNPOLECCyarnbHOM
3aKOHOAATENLCTBE, TO OHU B KOHTEKCTE NPOBOAMMOrO UCCNEAOBaHNS NPEeACTaBASITCA HE3HAUUTENBHBIMU.

Tak, B BONpOCe PasHOCTH CyObEKTOB — 3aLLUMTHMKA B POCCUIICKOM 3aKOHOAATENLCTBE U afBOKATa B Kblp-
rbI3CKOM — B KOHTEKCTE COBUpaHns foKasaTenbCTB pasHuLa BUANUTCS HECYLLECTBEHHOM, MOCKOMbKY BHE 3aBU-
CMMOCTM OT HauMeHOBaHUsI, 0ba CybbekTa peanuaytoT 0bLLyH Lesb, CBA3aHHYH C 3aLlMTON NOL03PEBAEMOrO,
06BWHAEMOr0, NOACYANMOrO B CBA3M C peanu3aLyeil B ero OTHOLLEHWUN YrONOBHOTO NPECNeA0BaHNS.

Uto xe kacaeTcs ykasaHus B YIK KP Ha BO3MOXHOCTb cobupaTh AoKasaTenbCTBa NMYHO WM C Npu-
BMNEYEHWEeM YaCTHOrO AETEKTUBA, TO AN POCCUICKOrO OMbiTa 3Ta PasHOCTb MPEeACTaBNSAeTCs HECYLLeCTBe H-
HOW. Tak, BHe 3aBUCUMOCTM OT TOr0, J0ObITbI N COOTBETCTBYIOLLME CBELAEHNS C NPUBNEYEHNEM YaCTHOTO A e-
TEKTVBA, OHW CYUTAKOTCS NPEACTaBMNEHHbIMW afBOKAaTOM-3aLLMTHUKOM. Takum 06pa3om, 1x npoLeccyanbHbIi
PEXUM He U3MEHSETCS B 3aBUCUMOCTU OT CyObekTa, 3adeliCTBOBAHHOTO B MpoLeaype cobupaHus COoTBET-
CTBYHLLMX JOKa3aTeNbCTB (MaTepuanos).

BbiBoa. [poBeaeHHbIN aHanms OenCTBYIOLLEro YrofnoBHO-NpoLeccyansHoro 3akoHogatenscrea Poc-
cuinckont enepaumm n Koiproidckon Pecnybnvky gaet 0CHOBaHWS NPUIATK K BbIBOAY, YTO B HACTOSILLEE BPEMS
cyLiecTByeT psg npobnem, CBA3aHHbIX C CoBupaHMeM ceefeHuin ANns NpuobLLeHUs UX B KayecTBe AoKa3a-
TEMNbCTB CTOPOHOM 3aLLMTbI B YTONIOBHOM CyA0MNPOU3BOACTBE.

[MpuymrHa BbILLEYMOMSHYTbIX NPO6NEM HOCUT Npexzae BCEro TEPMUHONOMYECKUIA XapaKTep U cBA3aHa C
HEKOHKPETHOCTBIO OMpefenieHns, KakoBa npupoAa CobpaHHbIX 3alMTHUKOM (afBOKaTOM) CBefeHun. [ns
yCTpaHeHus 3Toi npobnembl NpeanoxXeHo MMEHOBATb COBEPLLAEMbIE 3aLLUTHUKOM (a4BOKATOM) AEeNCTBUS He
cobupaHunem JokasaTenbCTB, a CobUpaHMeM CBeaeHMIn Ans NpuobLLEHNs UX B Ka4ecTBe [oKa3aTenbCTB.
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MOHATUE N KNACCU®UKALIMA )
MHCLIEHUPOBOK 1PY COBEPLLERWA YBUUCTB,
JAMACKUPOBAHHDIX N0/] HECHACTHbIN
CAYYAW WK CAMOYBUUCTBO HA
XXENE3HOZ0POXXHOM TPAHCIIOPTE

[NTA3KOBA AHACTACMA IMUTPUEBHA

cTyaeHT [loHeukoro unnana
OrKOY BO «Bonrorpagckas akagemus Munuctepctaa BHyTpeHHUX gen Poccuiickon ®epepauumy»

AHHOTaLWMA: B NPE/CTABNEHHON CTaTbe PACCMOTPEHO TakKoe SBMEHIUe Kak UHCLIEHUPOBKM, KOTOPbIE SBNSIOTCS
CnocoBoM COKPLITUS MPECTYNNEHNI UMK MHBIX NPOTUBONPABHLIX AesHWUA. [laeTcs ux Knaccudmkauys B 3aBu-
CMMOCTY OT Pa3aniyHbIX OCHOBaHMI, MPUBOAATCS NO3NLMM UCCIeAoBaTENelA, AeNatoTCs aBTOPCKUE BbIBOALI N0
uccnegyemon npobnematuke. OTMEYaeTCs NOBbILWEHHASA CIIOXHOCTb BbISIBNEHUS U YCTaHOBMNEHWUS MHCLIEH -
POBOK YOWICTB, 3aMacKMPOBaHHbIX MOL HECYACTHbIE Crlyyau WUnKM CamoyouncTB, ANs peann3aLun KOTOpbIX
NPECTYNHUKaM1 U3BMPAETCS KeNe3HOA0POXHbIA TPAHCTOPT.

KnioueBble cnoBa: MHCLEHNPOBKa, CaMOYBMIACTBO, XeneaHOA0POXHbII TPAHCMOPT, HECYACTHBIN CryYan, UH-
CLIEHMpOBKa YBUIACTB, MaCKMPOBKa.

THE CONCEPT AND CLASSIFICATION OF DRAMATIZATIONS IN THE COMMISSION OF MURDERS
DISGUISED AS AN ACCIDENT OR SUICIDE ON RAILWAY TRANSPORT

Glazkova Anastasia Dmitrievna

Abstract: The article considers such a phenomenon as staging, which is a way to conceal crimes or other ille-
gal acts. Their classification is given depending on various grounds, the positions of researchers are given, the
author's conclusions on the studied problem are made. There is an increased difficulty in identifying and estab-
lishing staged murders disguised as accidents or suicides, for which railway transport is chosen by criminals.
Keywords: staged, suicide, railway transport, accident, staged murders, disguise.

Cneundvka Kene3HogopoXHOro TpaHenopTa 0byCcnaBnuMBaeT He TOMbKO NONMOXUTENbHOE BIUSHWE Ha
POCT 9KOHOMWKW rOCyapCTBa, ero fOrMcTUYECKUX CBSA3EW, HO W MpUBNEKAeT NPECTYNHWKOB AN COKPbITUS
CNenoB CBOEN MPECTYMHOM AEATENbHOCTU. YUNTbIBAs NPOTSHXKEHHOCTb XENe3HOAOPOXHOMO MOMoTHa, 3a4a-
CTYI0 MepeceyeHne MPOTSKEHHbIX MECUCTbIX WK NYCTbIHHBIX MECTHOCTEN, YacToe ABWXEHUe Henocpen-
CTBEHHO MOE30B, B ONPeLeNeHHbIX Criyyasx UMEHHO yKa3aHHOe MeCTo Bbibupaetcs Ans ybuicTs, camo-
yOuICTB, NpyU 3TOM HepeaKkn CUTyaLuu MHCLEHUPOBOK, Korga yOWCTBa CTapatoTCsl 3amackuposaTb Mog
HecyYacTHbIii Cryyan unu camoybuincTaa.

B paHHOM cTaTbe MHCLEHMpoBKa OygeT paccMOTpeHa Kak OAMH CMoCcOBOB COKPbITUS MPECTynneHNN,
npeAcTaBnsoWmi coboi onpeaeneHHyr COXHOCTb 415 BbISBNEHNS U paccnefoBaHus.
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3ameTnm, YTO B KPUMMHANMMCTUYECKON NUTEPATYPE MCCMEA0BAHMIO AAHHOMO SIBMIEHMS MOCBALLEHO JOCTa-
TOYHO MHOTO TPYAOB M3BECTHbIX KPUMMHANMMCTOB, CMELMAnMCTOB B 06r1acTn cyaebHoN MeanumHbI, MOCKOMbKY
€r0 BbISIBNEHNE 1 M300MNYEHNE BUHOBHbIX OTPaXaeT OCHOBHbIE 3aa4M YroIOBHOM CyA0NPON3BOACTBA.

[ina peanusauun ymbicna Ha WHCLEHWPOBKY, IULO OCYLLECTBASET AOCTATOYHO CIOXHYK MbICIUTENb-
HY0 4eATENbHOCTb, B KOHEYHOM CYeTe OCTaHaBNMBash CBO BbIOOP Ha Xene3HOAOPOXHOM TpaHCcnopTe nona-
ras, 4to cregpl ero NPecTynHon AedTenbHOCTY 6y ayT HAAEXKHO CKPbITHI.

BmecTe ¢ Tem, 0bobLias onbIT paccnenoBaHus Len JaHHOW KaTeropuu, YCTaHOBMIEHO, YTO Mpu Tl a-
TENbLHOM NOAXo4e U TiaTeslbHoM cbope AokasaTeNbCTBEHHON Basbl Ha MECTe NPOUCLLECTBMUS, COOTHECEHNE
MecTa 0BHapyXeHust onpeeneHHbIX CNeaoB U BO3MOXHbLIM MEXaHU3MOM X 0Bpa3oBaHus CyLLECTBYET BbICO-
Kasi BePOSITHOCTb BbISIBMIEHNS MHCLIEHUPOBOK [4].

Hapo ckasaTb, YTO CaM TEPMUH «MHCLIEHUPOBKAy HE Cpady Hallen CBOe OTPaXeHWe B Cneunanvsmpo-
BaHHOW NUTEpPaType, N3HA4YaNbHO NPUMEHANCA TEPMUH «CUMyNsAUmsy. CogepxaHuem CUMyNALUMN HasbiBam
WCKYCCTBEHHOE CO3[aHue BeLLECTBEHHOM 0OCTaHOBKW Ha MecTe npecTynneHus. B Bonee no3gHu nepuoj
BbIN0 BBEOEHO MOHATUE MHCLIEHMPOBKAY, ABNSAOLLEecs No cyTn bonee obbemHbIM 1 Bonee TOYHO nepepa-
oM TpeboBaHUs A3blka KpUMUHANMUCTUKK [8].

Ha cerogHsWHWA AeHb BbICKa3bIBAKOTCA Pa3Hble MHEHUSt OTHOCUTENbHO 06beMa NOHATUS MHCLIEHUPOB-
kn, 060BLIEHHO UX MOXHO NPEACTaBUTL TaKUMM TE3UCAMM:

—  co3aaHue 06CTaHOBKM, KOTOpasi NPaKTUYeCKU He COOTBETCTBYET NPOM3OLLEALWEMY Ha 3TOM MECTe,
MOXET JOMOMHATLCS NOXHbIMW CBEAEHNSAMM W NOBEAEHNEM KaK UCMOMHUTENS MHCLEHWPOBKY, TaK U UHbIX L,
CBSI3aHHbIX C HUM;

—  nnbo xe UCKYCCTBEHHOE CO3MaHue NPeCTyNHUKOM [OoKa3aTesbCTB, KOTOPble B COBOKYNHOCTM 0bpa-
3Y0T COBEPLLEHHO WHYK0 06CTAHOBKY, XapaKTEPHYH 4115 UHOTO COBbITUS;

—  0fHa n3 hopM NpoTMBOLENCTBIS paboTe NpaBOOXPaHUTESbHbIX OPraHoB Mo paccrefoBaHunio npe-
CTYNNEHUN, HanpaBneHHas Ha N3MeHeHe NepBoHaYanbHOM 0BCTaHOBKM NyTEM BHECEHUS NOXHBIX CBEAEHNN,
HanpaBneHHas Ha Ae30PMEHTMPOBaHNE Yka3aHHbIX CyObekToB [1; 7].

Takum 06pa3om cuMTaeM, YTO MHCLEHUPOBKA SBNSETCH KPUMUHANBHOM YMbILLNEHHON AEATENbHOCTbIO0
nuua, HanpaBneHHas Ha N3MeHeHre nepBoHaYvanbHoON 06CTaHOBKY NPOM3OLLEALLErO, CO3AaHNE NTOXHON Crie-
[0BOW KapTUHbI, HANPaBNEHHAs Ha MoMbITK CPOPMUPOBATL Y KOMNETEHTHBLIX OPraHOB NPEACTaBNEHNE O Cry-
yMBLUEMCS (haKTe, B HACTOSILLEM He UMELOLLEro MecTa, Tpebytowas TLaTenbHOro uccrefoBaHus, nobnuye-
HWS U NPUBIIEYEHNS BUHOBHBIX K YrOSIOBHOM Yallie BCEro OTBETCTBEHHOCTH.

F'0BOPSA 0 KnaccuukaLmMm MHCLEHNPOBOK, OTMETUM, YTO B HACTOSILLEE BPEMS TakKe CYLLECTBYIOT pas-
NIMYHbIE MO3ULMM B 3aBMCUMOCTW OT OCHOBaHWW Ans kateropuposaHus. OTAenbHble WccneaoBaTenu ocy-
LLECTBSIHOT KNnaccuukaumio:

1) no o6bekTy MHCLIEHWPOBKY;

2) MO HanpaBneHUo YMbICNa NPECTYNHUKa;

3) o CTeneHn KOPPENSILMOHHBIX CBA3en n3bpaHHOro cnocoba ¢ apyrMMu cnocobamu COKpbITUS npe-
CTYMHOW eATENbHOCTH [6].

Bcrpeyaetcs knaccudmkaums B 3aBUCUMOCTW OT Liener COKPbITUS, OT 06bekTa COKpbITUS, OT nuua, OCy-
LLeCTBISIOLLENO MHCLIEHMPOBKY, OT HaNpaBIEHHOCTY ero YMbICNa, OT BPEMEHM, B 3aBUCUMOCTY OT CoaepxaHus [5].

[0BOPS O COBEPLUEHUM YMbILNEHHbIX YOUICTB Ha Xene3HOJOPOXHOM TpaHCnopTe, OTMETUM, YTO
Hambornbluee pacnpocTpaHeHue NOSyyYunn B 3aBUCUMOCTM OT OBCTOATENbCTB WHCLEHWPOBKM MO4 BMAOM
HeC4acTHOro cnyyas, camoybuincTaa, CMepTy, HaCTYNUBLLEN B pe3yNbTaTe eCTECTBEHHbIX NPOLIECCOB.

Bbibop Takoro mecta, kak XenesHogopOXHbIA TPAHCMOPT, XeNe3HOA0POXKHOE NOMOTHO U B LIEMOM WH-
(hpacTpykTypa KenesHon Joporu uccnefoBatensmm o6bACHAETCA TEM, YTO, N0 MHEHUIO MPECTYMHUKOB, 3TO
Hanbonee BO3MOXHbIN Crocob COKPLITUSA, NPK KOTOPOM MPOLLE BCErO OCYLLECTBUTL MHCLEHMPOBKY W3-3a TOrO,
4TO MpW MonagaHUn NOTEPNEBLUETO (B NPWKU3HEHHOM COCTOSIHUM AW NOCMEPTHO) Ha PenbCbl, NPAKTUYECKN
BCerga MalWHUCT He YCNeBaeT BbINOMHUTL TOPMOXEHUE B CBA3W C ANMHHBIM TOPMO3HbIM MyTEM XeNe3HOA 0-
POXHOrO COCTaBa, YTO HeM3OEXKHO NPUBOAUT K Hae3ay.

B KpumuHanucTuyeckon nutepaTtype OTMEYEHO, YTO Ans cyaebHO-CNeACTBEHHOM NPaKTUKKU Hanborb-
LUYI0 CNIOXHOCTb NPEeACTaBNSIOT Cryyau, Korda noTepnesLUmMi nepes Haesnom bbin elle xmB. B Takom cnydae
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CyaeOHO-MeANLMHCKMIA 3KCNEPT HAcT 3aKMYeHNe O TOM, YTO MPUYMHON CMEPTU SBMAMCH MOBPEXAEHUS, Xa-
paKTepHble 115 XeNe3HOLOPOXHON TpaBMbl [3].

MpvBeaem npumep m3 cyaebHon npakTukn. Tpoe xuTenen nocenka YepHbiwkoBckuii Bonrorpaackon
obnactu pacnueanu CnMpTHble HanUTKK. B xoae BHe3anHO BO3HWKLLEN HEMPUS3HK, ABOE U3 HX 0ToBpanu Mo-
BunbHbIN Y noTepnesLIero 1 n3bunu ero 4o 6ecco3HaTeNbHOTO COCTOSHNS. 10Ce Yero Y HUX BO3HUK YMbICEN
Ha COKpbITME NMPECTYNIIEHNS NyTEM MHCLEHUPOBaHUS CamMOyBUACTBA Ha Xene3HOA0POXHbIX nyTsx. C aTon Le-
INbt0 NOTEPrEBLIET0 OTHECNN Ha Nepeess W eLle B XKUBOM COCTOSHUM OCTaBWNW, B pesynbTaTe yero bbin ocy-
LLeCTBIMEH Haesq IOKOMOTMBA W MOCNedHWA CKoHYarcs [2]. BUHOBHbIM Obiflo BMEHEHO COBEpLUEHME YMblLL-
NeHHoro youicTea rpynnomn nuL, no npeaapuTesisHOMY CroBOPY C LIENbI COKPbITUS APYrOro NPecTynneHuns.

MeHee CrnoxHbIM SBnsieTcs pa3obnayeHne MHCLEHMPOBKK, Korga Ha penbebl Bbl nonoxeH Tpyn. B Ta-
KX Criyqasix aKkCnepTy [OCTaTOYMHO PasfuMTb NPUKM3HEHHBIE MOBPEXOEHWS, SBUBLUMECS NPUYUHON CMEPTU
NOTepneBLLEro, U NOCMEPTHbIE MOBPEXAEHUS, XapaKTepHbIe ANs XeNe3HOA0POXHON TPaBMb.

HecMoTps Ha MOMbITKA BUHOBHBIX MWL CKPbITb Crefbl NPeCTYNneHNs, 3MEHUTb CESOBY0 KapTUHY,
BBECTU B 3abnyxaeHune opraHbl paccrefoBaHNs U HanpaBUTb UX MO MOXHOMY NyTH, HEOOXOAMMO MakcMMan b-
HO TLLATEMNbHO BbINOMHUTL OCMOTP MeCTa NPOUCLLECTBMS, YCTAHOBMB NPW 3TOM HavasbHYK TOYKY nonagaHus
NOTepneBLUEro NoA ABWXKYLLMACS COCTAB W KOHEYHYO TOYKY NOCIE OCTAHOBKW, MaKCMManbHO CONOCTaBUTb BCe
NonyYyeHHble JoKasaTenbCTBa, NPU Maneiwmnx COMHEHUS OTHOCUTESTBHO BO3MOXHOCTU WMHCLEHMPOBKM NpO-
pomkatb npopabaTbiBaTb AaHHYKO BEPCUIO B LiENsX pasobnavyeHns NpecTynHOro 3ambicria BUHOBHOMO nuua
WM rpynnbl L.

MoaBoAs UTOr CkazaHHOMY, OTMETUM, YTO WHCLEHUPOBKA HOCUT KPUMUHASBHBIA YMbILLSEHHbIA Xapak-
TEp AeATENbHOCTM NULA, HaNpaBEHHOM Ha CO3aaHne NOXHON CIEA0BON KapTUHbI, (hopMUpYOLLEN Y CyObeK-
TOB paccriefoBaHus NpeaCcTaBeHne 0 NpousoLweaLemM cobbiTm, He UMEIOLLEM MeCTa B peanbHOW AeiCTBu-
TEMNbHOCTH.
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MOHATWE U NPU3HAKW HENOBPOCOBECTHOM
KOHKYPEHLIWW: POBJIEMbI KBAJIN®UKALIK

BYPAHBAEBA AHA CABAPOBHA

MarucTp
®r60Y BO «OpeHbyprckuii rocyapCTBEHHbIN YHUBEPCUTET

HayuHb1ii pykogodumens: KoHonnsiHHukosa TambsiHa BanepbegHa
K.M.H, OOLEHT
®Ir60Y BO «OpeHbypackuli 20cydapcmeeHHbIl yHUsepcumemy

AHHOTaUMA: CTaTbs MOCBSLYEHA UCCMENOBAHMIO MOHSTUS W NPU3HAKOB HEA0BPOCOBECTHOM KOHKYPEHLM, a
TaKke npobnem, cBs3aHHbIX C ee KBanudukaumeir. B ycrnosusix rnobannsauum SKOHOMUKN U akTUBHOTO pas-
BUTMS PbIHOYHbIX OTHOLLIEHMIA BOMPOCHI He0GPOCOBECTHOM KOHKYPEHLMI NPpUoGPETatoT BCe GOMbLLYH 3HaY -
MOCTb. PaGoTa aHanmaupyeT OCHOBHbIE MOAXOAbI K ONpefeneHmio HeobpOCOBECTHON KOHKYPEHLIM, UCCe-
[IyeT opUaNYECKYI0 NPUPOAY ee MPU3HAKOB W NPeAnoNaraeT NyTy PeLLeHUs CyLecTBYIoLMX Npobnem B obna-
CTV KBANUUKALMM JAHHbIX HAPYLLEHWIA.

KnioueBble cnoBa: rpaxpaaHckoe npaBo, HeA0BPOCOBECTHAs KOHKYPEHLS, MPaBOBOE PEryNnpoBaHie, KBa-
nUcUKaLNS HapYLLEHWIA, PbIHOYHbIE OTHOLLIEHMS, opUaMYECKas Npupoaa.

THE CONCEPT AND SIGNS OF UNFAIR COMPETITION PROBLEMS OF QUALIFICATION
Buranbayeva Aina Safarovna
Scientific adviser: Konoplyannikova Tatyana Valeryevna

Abstract: The article is devoted to the study of the concept and signs of unfair competition, as well as prob-
lems related to its qualification. In the context of the globalization of the economy and the active development
of market relations, the issues of unfair competition are becoming increasingly important. The work analyzes
the main approaches to the definition of unfair competition, explores the legal nature of its signs and suggests
ways to solve existing problems in the field of qualification of these violations.

Keywords: civil law, unfair competition, legal regulation, qualification of violations, market relations, legal na-
ture.

B coBpeMEHHOM MUpe KOHKYPEHLMS SBNSETCS HEOTLEMIEMON YacTbio PbIHOYHOM SKOHOMUKM, CTUMY-
NIMPYS MHHOBALMK, MOBbILIEHWE KayecTBa TOBApOB U YCNYr, @ Takke NPesocTaBnas NoTpebuTensam Wpokuii
Bblbop. OfHaKo, He BCAKast KOHKYPEHLMS NPUHOCKUT NOMb3Y, U WX MOPOi arpeccyBHble (POPMbl MOTYT HAHOCUTb
3HAYMTENbHbIN BpeL SKOHOMUYECKUM CyObEKTaM W PbiHKY B LENOM. B Takux yCrnoBusIX BaXHO TLiATENbHO
N3y4nTb NOHSATIE U NPU3HAKWN HeLOBPOCOBECTHOM KOHKYPEHLMM, @ Takke Npobnemb! 1x KBanudgukalmm, 4Tobbl
obecneumnTb 3aLmTy AOOPOCOBECTHBIX YHACTHUKOB PhiHKA W NOAAEPXKaHUE 300POBOMA KOHKYPEHLWM.

Tak, no MHeHuto M.B. BpoHckoii, HejoBpOCcOBECTHAS KOHKYPEHLMS — 3TO SBNEHUE MEXOYHAPOAHOE, 1
[efCTBMS B 3TON Chepe YAMBUTENBHO CXOXM BO BCEX CTpaHax ¢ passuTomn Toproeneit [3, c. 132].

B.M. [oHrano, Hanpumep, cuMTaeT, YTo HeOOPOCOBECTHAA KOHKYPEHLMS — 3TO NpeaocTaBneHne no-
TpebuTENto NOXHOW UNK BBOAALLEN B 3abnyxaeHne nHhopmaummn, CnocobHOM OMCKPEANTNPOBATL KOHKYPEHTA
[5, c. 318].
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WN.A. 3eHnH Bugen HemoOPOCOBECTHYKO KOHKYPEHUMM «Kak AEMCTBME B TOProBMe M MPOM3BOACTBE,
HanpaBfeHHOE Ha NOMyYeHNe BbIrodbl MyTemM HegobPOCOBECTHLIX METOAOB, HApYLLALLMX YacTHble AenoBble
NpaKTuKK [7, C. 267]».

M.IO. Koanosa onpegensietr HeaobpOCOBECTHYHO KOHKYPEHLMIO KaK BMHOBHbIE AEMCTBUSA, MPOTUBOpE-
yalyue 4enoBbIM TPAAULMAM UK 3TUKE, KOTOPbIe MOTYT HaHeCTH Bpef [6, C. 154].

/. CBeyHukoBa OnMCbiBaeT HeLOOPOCOBECTHYH KOHKYPEHLMIO KaK COMEpHUYECTBO HE3aBUCUMbIX
YYaCTHUKOB pblHKa, CTPEMSLLMXCS 06PECTM NpenmyLLecTBa NyTeM (DOPMUPOBaHUS HEAOCTOBEPHOTO MHEHMS O
TOBapax KOHKYpeHToB [9, . 147]. Kak BuaHO, eanHoe onpeaeneHne HegobpocoBECTHON KOHKYPEHLMM B opu-
AVYECKOW NuTepaType A0 CUX NOp OTCYTCTBYET.

OBpaTumcs K neranbHOMY onpeaeneHno HegobpocoBeCTHOM KOHKypeHumuu. CornacHo ®egepansHomy
3akoHy P® Ne 135 o1 26 nonsa 2006 roga «O 3awuTe KOHKYPEeHUMN», KOHKYPEHLUS OnpeaensieTcs kak conep-
HW4YECTBO MeXaY XO3AMCTBYHOLMMM CyObEKTamu, rae CaMoCTONATENbHbIe AENCTBUS KaXA0ro U3 HUX UCKMKYa-
0T WK OrPaHNYMBAKT BO3MOXHOCTb OAHOCTOPOHHENO BIIMSHUS Ha 0BLUMe YCrOBUS NPOgaxu TOBApOB Ha CO-
OTBETCTBYIOLLEM pbIHKe [1]. YUTO KacaeTcs HeaobPOCOBECTHOM KOHKYPEHLMM, TO OHA B 3aKOHE OnpeaensieTcs
kak ntobble AENCTBMS CO CTOPOHbI XO3AMCTBYHOLLMX CyOBEKTOB (UM rpynnbl NKL), HAaNPaBMEHHbIe Ha Nony4e-
HWe MpenMyLecTBa B NPeanpuHUMaTeNnbCTBe, KOTOpble MPOTUBOpEeYaT 3akoHoAaTenbCTBy PO, mpuHATHIM
obblyasm genosoro 06opoTa, a Takke TpeboBaHWSAM YECTHOCTM, Pa3yMHOCTU U CMPaBEANMBOCTH, HAHOCAT
UMK MOTYT HaHEeCTU yuiepb ApyrM KOHKYPEHTaM Unv BPeasT WX 4eNOBOM penyTauuu.

lMpeanaraem cregytollee onpeaenexne HepobpoCOBECTHOM KOHKYPEHLMM: HegobpoCcoBECTHAS KOHKY-
PEHLMs — 3TO LieneHanpaBneHHoe 1CnoNb3oBaHNe HEKOPPEKTHBIX, HE3aKOHHbIX, HE3TUYHBIX METOA0B BeAe-
HWS BU3HECA C LIENbIO UCKAXEHMS PbIHOYHOW CUTYaLMK, CO3AaHUs NPEensTCTBUIA ANs YECTHOM AEATENbHOCTH
KOHKYPEHTOB U BHEAPEHUS HEJOCTOBEPHOM MHOPMaLMK B CO3HaHWE NoTpebuTenen C Lenbio nonyyeHus
KOMMEPYECKOW BbIroAb!.

[ns Gonee yeTkoi KBanumkaumm HegobPOCOBECTHON KOHKYPEHLMN HEOBXOAMMO BbIAENUTL e Kiio-
YeBble MPU3HaKK:

—  HEenpaBOMEPHOCTb AENCTBUM, YTO NOAPa3yMeBaET HapyLUEHWE YCTAHOBMEHHbIX NPaBOBbIX HOPM U
[06pOCOBECTHBIX AEN0BbIX NPaKTUK;

—  MpegHaMepeHHOCTb, 3aKniyatLlasca B LeneHanpaBneHHOM xapaktepe AedCTBUM, HanpasreH-
HbIX Ha NOJly4YeHne NPEeMMYLLECTB NyTeM HapyLIeHWs 4OBPOCOBECTHOCTH;

—  MPWYMHEHWE Bpeda KOHKYpeHTaM Unu notpebutensm, BbipaxaroLleecs B SKOHOMUYECKOM yulepbe,
noTepu penyTtauum nMbo B UHbIX OTPULATESNbHBIX MOCEACTBUSAX;

—  1cnonb3oBaHue 0BMaHHbIX METOLOB: BBEAEHWE B 3abnyxaeHne notpebutenen unm KOHKYpeHToB
nyTeM UCKaXeHUs MHCopMaLMK O TOBape UK ycryrax, Noaaenku, KonMpoBaHUs Unu Apyrim cnocobom;

—  UCKaXEeHWe KOHKYPEHTHOW Cpefbl, YTO NPUBOAMUT K HAPYLUEHWIO PaBEHCTBA YYaCTHWUKOB PbIHKA
CO3[aeT 9KOHOMUYECKME YCNOBMS, NPENATCTBYIOLLME YECTHON KOHKYpeHLmK [2, c. 20].

OhexTnBHas bopbba ¢ HegoObPOCOBECTHOM KOHKYPEHUMEN TpebyeT KOMNIEKCHOro noaxoda, npaso-
NPUMEHUTESBHBIE MEPbI U CTUMYIIMPOBaHWE BHEAPEHNS YECTHbIX U NPO3payHbIX CTaHAAPTOB BeaeHNs BusHe-
ca. BaxHo, 4Tobbl NpaBOBblE OpraHbl, @ Takke CaMW YYaCTHUKM pbiHKa, aKTWBHO y4acTBOBamnu B npoLecce
BbISIBNEHUS W YCTpaHeHUs aTx npobrem, obecneymBas TeM caMblM YCHOBUS AN YECTHOM WU YCTONYMBON KOH-
KypeHLum, koTopas cnocobCTBYeT yNyyLLEHUIo KayecTBa TOBapOB U YCIyr.

HecMOoTps Ha Hannume HOPMaTUBHOTO PerynMpoBaHUs, MHOTE acnekTbl He[o6POCOBECTHOM KOHKYpPEH-
LjMM OCTaK0TCS NPeaMETOM NPaBOBbIX AUCKYCCU.

[encTBytollee 3aKOHO4ATENbCTBO HE BCErAa NPefoCTaBnsieT YeTKMe M OAHO3HAYHble KpuTepun Ans
onpegeneHns HepobpOCOBECTHOM KOHKYPEHLMW, YTO CO3haeT NPeanoChifiku AN PacLUMpUTENBHOMO WUnn
OrpaHnYnTENBHOrO TONKOBaHMA [8, ¢. 560].

HepocTaTouHoe KOnMYecTBO CyAeOHbIX peLLeHnid B JaHHOW CGEPE CHKAET BO3MOXHOCTb MCMOMb30-
BaHUS NpeLeeHTHOro NpaBa B ka4eCTBe OPUEHTUPA ANs KBanuUKaLMm HapyLUEHWIA.

YacTo OblBaeT CMOXHO JOKa3aTb HAMEPEHHOE CTPEMIIEHNE NPESNPUATUS K MOMNYYEHUO KOHKYPEHTHOrO
npenmyLLecTBa NOCPEACTBOM HEA0BPOCOBECTHBIX AENCTBUM.

Tarkoke, TpebyeTcs KOMNNEKCHbI MOAXO0A C YYETOM HOPM FPaXaaHCKOro, KOHKYPEHTHOTO W KOPNopaTUBHO-
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ro 3aKOHOAATENbCTBA ANS TOUHON KBanndmkaumn. OTcyTCTBUE €AMHO0BPa3HON METOLONOMMM B NPaKTUKe npa-
BOMPUMEHEHMS Takxe ycyrybnset npobnemy ksanugukaumm HegobpOCOBECTHOM KOHKYpPEHLMM. PasHble KOH-
TPONMPYHOLLME OpraHbl 1 CyAbl MOTYT NO-pasHOMY MOAXOAMUTL K OLEHKe aHanornyHbix akToB 1 06CTOATENLCTB,
4TO MPWUBOAMT K NPABOBON HEONPELENEHHOCTU U HEMPeaCKkasyeMbIM MOCNEACTBUSM AN y4aCTBYOLLMX CTOPOH.

Kpome Toro, kntoueBomn npobnemoit ocTaeTcs ypoBeHb nMpodeccoHasnbHOM NOArOTOBKM CreLuanincToB B
06rnacTn KOHKYpPeHTHOrO Npaga, Y4acTBYIOLLMX B npoLeccax kBanudukaumn. HegoctatouHas KOMNETEHLMUS MO-
XET NPUBECTU K HEBEPHOMY TOMKOBAHWIO 3aKOHOZATESbHBIX HOPM W OLIMBOYHOM OLEHKE AENCTBUIM CyObeKToB
Ha pbiHke [4, . 57]. B cBsisn ¢ aTum, ocoboe 3HayeHWe NprobpeTaeT NoBbILLEHWE KBanuduKaLummn n obyyeHne
YHaCTHUKOB pbIHKa 3(h(HEKTUBHLIM METOAAM PACMO3HABAHMS W NpeceyeHns HeOBPOCOBECTHOM KOHKYPEHLIMN.

VIHTEpHaLMOHaNM3aums 3KOHOMUKM Takxe HaknadblBaeT CBOM OTMEYATKW Ha NpoLecc KBanugukaumm:
KOMNaHWW 4acTo paboTaloT B HECKOMBKUX KOPUCAMKLMAX, YTO YCIIOXKHSAET NPUMEHEHNE HAaLMOHATbHBIX HOPM O
He0BPOCOBECTHON KOHKYpeHUMW. Poccuiickue npeanpuatis CTamnkuBatTcs ¢ HEOOXOAMMOCTBIO YuYnUTbIBaTL
MeXZyHapoaHble CTaH4apTbl M NPaKTUKK, 4YTo TpebyeT aganTaumm HaLuMOHaNbLHOroO 3aKOHOAATENLCTBA M Npa-
BOMPUMEHMTENbBHBIX NPpoLeayp ¢ 3apybexHbiMu Noaxoaamu.

OTmeTum, 4To, ANs peleHns npobnem B obnactu KBanudukaumm HegoBpOCOBECTHON KOHKYPEHLMN
HeobX0AMMbI KOMMEKCHbIE MePbI: COBEPLUEHCTBOBAHME 3aKOHOAATENbHbIX HOPM, pa3suThe CyaebHon npak-
TUKM, NOBbILLEHNE NPOGECCUOHANBHOMO YPOBHS CNELManncToB, a Takke MHTerpauus MexayHapoaHbIX CTaH-
AapToB. TONbKO TakMM 06pa3oM MOXHO obecneunTb 3hPEKTUBHYIO 3aLMUTY 3aKOHHBIX MHTEPECOB CyOBLEKTOB
PbIHKa 1 co3aTb BraronpuATHLIE YCOBUS 415 YECTHOM KOHKYPEHLMN.

AHanu3 noHATUS U NPU3HaKoB HeAOBPOCOBECTHOM KOHKYPEHLMN NOLYEPKMBAET BaXHOCTb COBEPLLEH-
CTBOBaHMWS 3akoHogaTenbHomn 6asbl Poccuitckorn deaepauum ans obecneyvenuns apgekTBHON NpaBoONpUMEH u-
TENbHOW NPaKTUKLA. Heobxoanmo ycunuTb OTBETCTBEHHOCTb 3a HapyLeHust U pa3paboTaTb bonee YeTkue Kpu-
TEpWUW KBanuUukaLmn HegobpOCOBECTHON KOHKYPEHLMM, YTO MO3BONUT CO3AaTb CNPABEANMBYIO KOHKYPEHTHYIO
Cpeay Ha pblHKe. TOMbKO cornacoBaHHas paboTta 3akoHogaTenei, Cyaei n opraHusaumii, 3almuLatoLmx npasa
noTpebutenen, MOXeT MUHUMU3NPOBATb HEraTUBHOE BINSIHWE HEOBPOCOBECTHOM KOHKYPEHLMM.
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KACbAHOBA HALEX[1A BANIEPbEBHA

MarucTpaHT
®rBOY BIMO «ToNbATTUHCKUIA FOCYAapPCTBEHHbIN YHUBEPCUTETY

AHHoTauums: B HacTosen cTaTbe NPOM3BOAMTCS aHann3 NpaBoBOrO PerynmpoBaHns BONPOCa BO3MELLEHMS
ywep6a, NPUYMHEHHOTO TPAHCMOPTHOMY CPeaCcTBy notepnesLuero B pesynbtate ATIN. PaccMoTpeHbl OCHOB-
Hble (hOpMbI BbIMaThl CTPaxoBoro Bo3meleHust no gorosopy OCAIO, nopsiaok vx NpUMEHEHWUS U CROXHO-
CTM, BO3HMKAIOLLME B 9TOM NpoLiecce.

KntoueBble cnosa: ctpaxoBaHue, OCAI'O, noTepneBLUMA, CTPaxoBoe BO3MELLEHWE, BOCCTAHOBUTENbHbIN
PEMOHT, yLuepb.

FEATURES OF THE LEGAL REGULATION OF THE ISSUE OF COMPENSATION FOR DAMAGE CAUSED
TO A VEHICLE UNDER A CTP AGREEMENT

Kasyanova Nadezhda Valer'evna

Abstract: This article analyzes the legal regulation of the issue of compensation for damage caused to the
victim's vehicle as a result of an accident. The main forms of payment of insurance compensation under the
CTP agreement, the procedure for their application and the difficulties arising in this process are considered.
Key words: insurance, CTP, victim, insurance indemnity, repair, damage.

3akoH P® «O6 obs3aTenbHOM CTpaxoBaHMM rPaaaHCKOW OTBETCTBEHHOCTM BradenbLeB TpaHcnopT-
HbIX cpeacTB» BBefeH B fenctane 2003 roay.

3aKoHOAATENbHOE 3aKpenseHe AaHHOMo Buaa CTPaxXOBOrO MHCTPYMEHTA MMEHHO B KavecTBe o0bs3a-
TENbHOTO HA Hal B3NS4 BbI3BAHO COLMAnbHbIM 3anNpOCOM, U 30€Cb HEMb3s He COornmacuTbes C
A./.XyoskoBbIM, N0 MHEHUIO KOTOPOro «BBEAEHME CTpaxoBaHus B Ka4yecTBe 00si3aTeNbHOro onpeaenseTcs
BONEN3bsABNEHMEM FOCYAAPCTBA, TO Takoe CTpaxoOBaHWe BCErAa HOCUT COoLManbHbIN OTTEHOK U BbIpaXaeT ero
3ab0Ty No NOBOAY CTPaXOBOW 3aLiUTbl 0OBEKTOB, MEIOLLMX 3HAYEHME NS BCEro 0OLLEeCTBA B LIEMOM, UK Xe
A1 rocyAapcTBa B YaCTHOCTM.Y [9].

lMonaraem, 4To HeO6X0AMMOCTb NPUHATUS yKa3aHHOTO 3akoHa Obina CBsi3aHa C U3MEHMBLLMMUCS COL| M-
anbHO-NONMUTUYECKUMI YCTIOBUSIMA, POCTOM KONMYECTBA aBTOMOOMMEN, MHTEHCMBHOCTM JOPOXHOTO ABUXEHNS
W, Kak cnegcteme, pocta yicna [T v noctpagaBlumx B HUX.  [lpu 3TOM nosiBUNOCH Takoe HebnaronpusT-
HOe CrneacTBue, Kak 3noynoTpebneHne npaBammu y4acTHUKOB, @ TaKkKe WUCMONb30BaHWE BHEMPABOBbLIX MeXa-
HW3MOB B3biCKaHMs ylepba, 4To NPMBENO K POCTY COLManbHOMO 3anpoca Ha MosiBIIEHWE AOMNOMHUTENBHOTO
NPaBOBOro MeXaHW3ma perynupoBaHue faHHou cgepol. Mo MHeHunio XyaskoBa A.W. UMEHHO 3alumTHas gyHkK-
LSt CTPAXOBaHUS SABNSETCA OCHOBHOM[S]

TeM He MeHee, HECMOTPS MPaKTUYECKY0 peanulaumio 3akoHa 6onee 20 net HekoTopble NPOGNEMHbIE
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BOMPOChI, CBSA3aHHbIE C YPerynmpoBaHeM NpaB NOTEPNeBLUMX ¥ BUHOBHbIX B [T, Tak 1 ocTan1cb OTKpbITbI-
MW. YTO BELET K aKTyanusaumm cropoB 0 ero HeobXoAUMOCTH W NYTAX COBEPLUEHCTBOBAHMS, COXpaHeHus ba-
NlaHca VHTEPECOB M NOTEPNEBLLNX M CTPaxoBaTenem 1 CTPaxoBLLMKOB.

Kak otmevaet [1.A.leBuyk «Cneayet NOMHWTL, YTO 0643aTENLCTBO MO BbINATE CTPAXOBOro BO3MELL e-
HWS M 00513aTENLCTBO MO BO3MELLEHMIO BpeAa — ABa COBEPLLEHHO pa3Hblx 0bs3aTtensbcTea. OHKM pasnuyHbl 1 No
OCHOBaHMSIM BO3HUKHOBEHMWS, 1 NO COCTaBY Y4aCTHWKOB W MO MpaBuiaM OCYLLECTBMEHUS 1 NO MPaBOBbIM MO-
cneacTeuamM.»[6] Ho, K coxxaneHuio, B HbIHELLHWX YCIOBUAX U Y NpaBOMpUMEHEHUTENe 1 Y NpoCTbIX 0BbiBa-
TEne NPOUCXOAMUT CMeLLIEHNE 3TUX MOHATUIA. I3yyeHne npaBoBoii 6asbl, a Takke NPaKTUKK NpUMeHeHust 3ako-
Ha «O6 OCAIO» BbIsiBNSET NPO6NEMbI M HECOOTBETCTBUS KOTOPbIE BEYT HE TOMbKO K MPaBOBLIM KOMIU3NAM
HOpPMaTUBHOM 6a3bl, HO W YLLEMITEHWO NPaB 1 MHTEPECOB BCEX CTOPOH CTPAXOBOrO B3aMOOTHOLLEHNS.

C mMoMmeHTa BO3HUKHOBEHWMS camoro MHCTUTyTa OCAIO B Halwel CTpaHe perynsipHo NosiBSOTCS HOBble
CyObekTbl M 0COBEHHOCTM YperynupoBaHus AaHHOrO BUAa CTPaxOBaHWS, YTO Ha Hal B3rnsg TpebyeT gonos-
HWUTENbHOO UCCNEeA0BaHUs, YTO 1 0bycnaBnMBaeT akTyanbHOCTb UCCeayeMoro Bonpoca.

HecmoTps Ha ckenTudeckoe oTHowweHne K MHETUTyTy OCAIO Kak cTpaxoBateneit, NoTepneBLwnx Tak 1
CaMmux CTPaxOBLUMKOB AaHHbIN BMA CTPaxoBaHWS nMeeT BONbLLOe CoLManbHO-9KOHOMUYECKOE 3HAYEeHWe, Ha
HaL B3NS4 NPOLOSTKAT CBOE CyLLECTBOBAaHME, a, CnefoBaTeNlbHO, MeEXaHU3M peanusauun TpebyeT npusese-
HWe ero K ocHoBaM, 3anoxeHHbiM B 3 «06 OCAIO», a Takke 0CHOBOMONAratoLmMM NpUHLMNAaM rpaxaaHcko-
ro 3aKOHOAaTenbLCTBA.

Llenbto JaHHOW CTaTbk SABNSIETCS TEOPETUHECKWIA 1 NPAKTUYECKNN aHann3 Nopsiaka BOMELLEHMS! YLLEep-
6a, npu4mHEHHOro aBToMOBKIIo B pamkax gorosopa OCATO, BbisiBneHne npobnem 1 paspaboTkit BO3MOXH O-
CTe UX peLLeHus.

Kak yka3aHo BbiLLe, OCHOBHbIM HOPMATVBHO NPABOBLIM aKTOM, ONPeaeNsitoLLMM NOPSLOK BO3MELLEHMS
ywepba notepnesluemy no gorosopy OCAIO, asnsetcs ®eaepanbHblit 3akoH 0T 25.04.2002 N 40-93 "O6
06s13aTENBLHOM CTPaX0BaHMM rpaxaaHCKoON OTBETCTBEHHOCTM BrafeNbLeB TPaHCMOPTHbIX CPEACTB".

B cratbe 3 ykasaHHOro 3akoHa 3akpenneHbl 0CHOBHbIE NpuHLmMnbl OCATO Takue Kak:

rapaHTMpPOBaHHOE BO3MELLEHVE Bpeaa, NMPUYUHEHHOTO XIM3HU, 300POBBI0 UMK UMYLLECTBY NOTEPMEBLUMX;

BCEOOLIHOCTb W 00513aTENbHOCTL CTPAXOBaHWS rpaxgaHCKoW OTBETCTBEHHOCTW Brafenblamit TpaHc-
MOPTHbIX CPEACTB;

HeJonyCTUMOCTb UCMOSb30BaHUSA Ha Tepputopun Poccunckoin PeepaLmm TpaHCNOPTHbLIX CPeaCTB, OT-
BETCTBEHHOCTb KOTOPbIX He 3acTpaxoBaHa no gorosopy OCAIO;

9KOHOMWYECKasi 3aMHTEPECOBAHHOCTb BNafenbLeB TPaHCNOPTHLIX CPEACTB B NOBbILLEHWM Be3onacHo-
CTV SOPOXHOTO ABWKEHMS. [1]

lapbap A.B.oTMeuaeT, 4To «0bs3aTenbHOE CTPaxoBaHWe rpaxaaHCKoi OTBETCTBEHHOCTW BragesbLes
TPAHCMOPTHBIX CPEACTB UMEET LIENbo 3aLiMTy NpaB NOTEPNEBLUMX HA BO3MELLEHME BPeaa, MPUYMHEHHOTO UX
XM3HW, 300POBbIO UMK MMYLLLECTBY NPy Ucnonb3oBaHun TC uHbiMKu nuuamu. Hapsgy ¢ atum OCAIO nossons-
€T 3alMTUTb UHTEepeckl u BnagenbueB TC, No BUHE KOTOPbLIX MPOUCXOAWUT NMPUYMHEHWE Bpeda TPETbUM fnu-
LjaM, MOCKOIbKY OHKM 0CcBOBOXAATCA OT HEODXOANMOCTM BO3MELLEHUSI NPUYMHEHHOTO yulepba npu 1cnonb-
3oBaHuK ceonx TC B npegenax ctpaxosbix cymm no gorosopy OCAIOx. [4]

[TuMUT CTPaxoBOro BO3MELLIEHMS], YCTAHOBIIEHHbI 3aKoHOAATENLCTBOM PO npu komneHcaumm yulepba,
NpuYnHEHHOTO UMyLlecTBy notepnesLero coctasnset 400 000 pybnen. Mpu atom ecnu odopmnenne AT
npou3Boaunock 6e3 yyacTus COTPYAHNKOB NOMNULMK, Tak Ha3blBaeMbIN «EBPONPOTOKOM» pasMep noafiexale-
ro Bbinnare CTpaxoBoro BoamelleHus cHkeH go 100000 pybnei. OTaenbHO cneayeT OTMETUTb, YTO JaHHas
CyMMa pacnpoCcTpaHseTcs He TOMbKO Ha COBCTBEHHOCTb NOTEPNEBLUETO B BUAE TPAHCNOPTHOTO CPEACTBA, HO
N MHOE MMYLLECTBO, KOTOpoe Morno ObiTe noBpexaeHo B AT (06bekThl 6naroyCTpoicTBa, NUYHbIE BELLM,
MOTOSMMPOBKA U TA.), HO B JaHHOW cTaTbe ByaeT pacCMOTPEH MMEHHO BOMPOC BO3MELLEHMS yuiepba TpaHc-
MOPTHLIM CPEACTBAM, MOCKOSbKY OH Ha Hall B3rNsg SBMSETCS caMbiM BOCTPE6OBaHHbIM, CMIOPHbLIM 1 pacnpo-
CTPaHEHHBIM.

[1ns noHMMaHMs NpaBoCnoOCOBHOCTW NOTEPNEBLLEO B YacTy BbiIGopa (DOPMbI CTPAXOBOrO BO3MELLEHNS,
HeobXxo4MMOo pasnnyaTh Kakoe UMEHHO NULO (HOpUANYECKOE MM (PU3NYECKOE) 1 NO KaKOW KaTeropum TpaHCc-
MOPTHOTO CpeacTBa obpaLlaeTcs 3a Nony4eHeM CTPaxoBOM BbinaThl.
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B c1.15. ®3 «O6 OCAIO» ycTtaHOBNEHO, YTO BO3MeLLeHWe yuiepba, npu HaCTynneHun CTpaxoBoro
Ccnyyasi npou3BoOANTCS NO BbIBGOPY NOTEpnEBLLEro creayowum obpa3om:

OpraHu3aums 1 onnata peMoHTa TpaHCnopTHOro cpeactea notepnesLuero Ha CTOA,;

BaHKOBCKMI/MOYTOBBLIN NEepeBof CTpaxoBom Bbimnathl. [1]JHO nonoxeHus AaHHOM CTaTby He pacnpo-
CTPaHSIOTCA Ha NOTepnEBLUNX — DU3NHECKNX ML,

B ¢1.15.1. ykasaHHOro 3akoHa CopMynMpoBaHa OroBOpKAa TOM, YTO CTPaxOBOE BO3MELLEHWE npu
HaCTynneHu CTPaxoBOro cnyyas C nerkoBbiM aBToMoOUNEM, BnagenbLeM KOTOporo SBnseTcs dusnyeckoe
NMLO — rpaxaaHuH P® oCyLLeCTBNSAETCA UCKIIOYMTENBHO B HATyparbHOM (hopme.

To ectb ®3 «O6 OCAIO» ycTaHOBMEH NPUOPUTET HaTypanbHOM (HOPMbI BO3MELLEHNS (MHBApUaHT-
HOCTb) B OTHOLUEHWW NOTEPNEBLUMX «(OU3NYECKMX MWL, BNaLeNbLEB NErkoBbiX aBTOMOOGMNEN 1 BOSMOXHOCTb
BbiOOpa hopMbl BO3MELLEHMS NS OPUANYECKMX WL, @ Takke BnadenbLeB TPaHCMOPTHbLIX CPEACTB, WMHbIX
kaTeropui Yem «B».

Ecnu roBopuTtb 06 yXe YNOMSIHYTBIX «MCKIIOYEHWSIX» M3 NpaBuna NpuopuTeTa HaTyparnbHon (opMbl
BO3MeLLeHust, OHW nepeumncrenbl B €1.16.1. ®3 «O6 OCAIO» u sBnatoTcs cnegytowmumu. J10o:

a) nonHas rnbenb TPaHCNOPTHOTO CPEACTBa;

6) rnbenb notepnesLLero;

B)  TSKKMIA UNM CPEOHEN TSHKECTM Bpes 340POBbH0 MOTEPNEBLUETO;

r)  3asBuUTENb SBNSAETCS UHBANMAOM,;

[) NpEeBbILIEHNe CTOMMOCTW PEMOHTA, NIUMITA YCTAHOBNIEHHOTO 3aKOHOM IMMWUTA CTOMMOCTW PEMOH-
Ta W OTKa3 NOTepneBLUEro OT JOnnaThl;

e) Bblbop Takon hopMbl NOTEPNEBLUMM MO NyHKTY 15.2 ¢T. 16 unm ab3.2 n. 3.1 c1. 15 ®3- 40;

X)  3aKTl0YeHue CornallieHns B NMCbMEHHOM chopme. [1]

3aKpbITbIA NepeYeHb OCHOBaHUIA AN CMeHbl HaTypanbHOWM (hOpMbl BO3MELLEHWS HA AEHEXHYIO BbINna-
Ty Bbl3blBan MHOTO CMOPOB W TOYKY B 3TOM BONpoce noctasun BepxosHbin cyg PO B [NocTaHoBneHuu MNnexy-
ma ot 08.11.2022 N 31 "O npumeHeHu cygamu 3akoHogaTensctea 06 0bs3aTeNbHOM CTPaXOBaHWM rpax-
[1@HCKON OTBETCTBEHHOCTW BRaferbLEB TPAHCMNOPTHLIX CPEACTB" B KOTOPOM Yykasar, YTo NoTepneBLUnii CBO-
BoneH B Bbibope cnocoba CTpaxoBOro BO3MELLEHMS, HO KOMNEHcauust yiiepba, NpUYMHEHHOTO NOBPEXOEHU-
€M IEerkoBoro aBToMobmns, HaxoasLLerocs B CO6CTBEHHOCTH chnandeckoro nuua (8 Tom yucne WUMM) u sensto-
Lierocs rpaxaaHnHom PO, oCyLLeCTBAETCA CTPAXOBLLMKOM B HaType. [3]

MonoxeHuem baHka Poccun ot 01.04.2024 N 837-I "O npaBunax 06s3aTenbHOr0 CTpaxoBaHuUs rpax-
[aHCKOW OTBETCTBEHHOCTU BflafleNbLeB TPaHCMOPTHbIX CPEACTB» ONpedenéH nepeyeHb pacxodos, nogne-
XaLLux KoMneHcauuy noTepnesLLeMy Npy HACTYNIEHUM CTPaxXoBOro Cllyyas.

B cnyyae nonHomn rmbenn umyLLecTsa NOTepreBLUIEro CTPAXOBLUMK BO3MELLAeT JeNCTBUTENbHYI0 CTOW-
MOCTb MMYLLECTBA Ha [eHb HACTYNMEHUs CTPaxoBOro Cyyas 3a BbIYETOM CTOMMOCTH roAHbIX ocTaTkos. Cne-
LyeT OTMETUTb YTO «MonHas rnbenby aBToMobuns npegnonaraet He ero PaKTUYECKOe YHUYTOXEHWE, a TOT
Ccny4an, Koraa CTOMMOCTb BOCCTAHOBUTENBHOTO PEMOHTa aBTOMOGUNS NPEBLILLAET PbIHOYHYH CTOMMOCTb aB-
TOMO6MNA Be3 yyéta u3Hoca.

Ecrnu BoccTaHoBneHue aBTomobuns LenecoobpasHo, To BO3MELLATCSA pacxofbl NOTEPNEBLLEro, KOTo-
pble HY)XHO ByaeT NPonN3BECTM ANt BOCCTAHOBNEHNS UMYLLECTBA [0 COCTOSHMS Ha MOMeHT ATT. [2]

Takum 06pa3om, pacyéT OCHOBHOMO pasMepa CTPaxOBOr0 BO3MELLEHWS, MOANeXaLlero Bbinnare no-
TEpneBLUEMY, NPOU3BOANTCS ABYMS cnocobamu:

Npu NonHow rmbenu aBToMobUnsA BbiNauMBaETCs PblHOYHAA CTOMMOCTb MMYLLECTBA 38 MUHYCOM CTO-
WMOCTU FOAHBIX OCTATKOB

NPy NOBPEXAEHUN aBTOMOBMNS BO3MELLAITCH pacxofbl Ha OCYLLECTBIIEHNE PEMOHTA, TO eCTb Ha Npu-
BEAEHME UMYLLECTBA B COCTOSIHWE, B KOTOPOM OHO HAaXO4WUIIOCh A0 HACTYNEHUS CTPAX0BOro Criyyas.

B cnyyae nonyyeHus noTepneBLUMM BO3MELLEHWS MPUYMHEHHOTO Bpea B HAaType BOCCTAHOBUTENbHbIE
pacxofbl OnnaYMBatoTCs cTpaxosLumkoM no gorosopy co CTOA, HENOCPEACTBEHHO B aApec CTaHLMM TEXHU-
4eckoro 0bCnyXMBaHWS COrMacHo 3aKnYEHHOMY AOrOBOPY Ha PEMOHT TPAHCMOPTHbLIX CPEACTB NOTEPNEBLLMX
6e3 yyéTa usHoca.

Bblgaya HanpaBneHns NpoM3BOAUTCA CTPAXOBLLMKOM MOCIE OCMOTPa MOBPEXAEHHOTO TPAHCMOPTHOMO
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CpencTBa NoTepneBLUEro W (1num) NPOBEAEHUS ero He3aBUCUMON TEXHUYECKON JKCnepTu3bl. [1]

[pu onpeaeneHun pasamepa BOCCTaHOBUTESbHBIX PACXOA0B B LENSX BbinnaTbl CTPAX0BOTO BO3MELLEHUM
B IEHEXHOM (hOopMe YUMTLIBAETCS W3HOC AeTarei, y3noB v arperatoB. [pn 3TOM Ha NOBPEXAEHHbIE KOMMEK-
TYHOLLME (BeTanu, yarnbl 1 arperathbl) He MOXET HAYNUCIATLCA M3HOC CBbILEe 50 NPOLEHTOB UX CTOMMOCTH. [2]

[ns uenen onpeaeneHns pasmepa nofnexallero Bo3MeLLeHno yuepba oThensHO creayeT ocTaHo-
BMTbCS HA HE3ABMCHUMOMN TEXHWYECKOW SKCMEPTM3E TPAHCMOPTHBIX CPEACTB, OCHOBHbIE LIENM U NPUHLMMBI KO-
Topow onpeaeneHsl B ¢T. 12.1 @3 «06 OCAIO», a UMEHHO:

a) Kak onpegenseTcs paaMep pacxogoB Ha MaTepumarbl, KOMNMEKTYOLME, paboTbl MO PEMOHTY;

0) Kkak paccuMTbIBaTb M3HOC 3anaHHbIX YacTeln aBToMOOUNs B LENOM;

B) kak paccuutbiBatb FOTC npw noHoit rubenn TC,;

r) cpegHerogosble npobery asToMobunei;

[) ChpaBOYHWKM CPeaHen CTOMMOCTM 3anacHbIX YacTen, MaTepuanos 1 HopMoyacacos pabort.[1] Yka-
3aHHbI€ CNPaBOYHMKM JOMKHBI 0OHOBNATLCA He pexe 1 pasa B 6 MecsiLeB.

Takum 06pa3omM, pacyéT CTOMMOCTWU BOCCTAHOBWUTENBHOMO PEMOHTa aBTOMOOWNS Kak B LeNsiX OCy-
LECTBNEHNS JEHEXHOW BbINNaThl, Tak 1 B LENSX OpraHu3auum U onnatbl BOCCTAHOBUTENbHOTO PEMOHTA aB-
TOMOBMNSA NPOM3BOANTCA Ha ocHoBaHWK MNMonoxenust banka Poccum ot 04.03.2021 N 755-1 "O eanHoi meTo-
QVKE OnpeaeneHus pasmepa PacxodoB Ha BOCCTAHOBMTENbHbIA PEMOHT B OTHOLIEHWW MNOBPEXAEHHOTO
TPaHCMNOPTHOrO cpeacTaa”.

Hanbonbluyto npobnemy B LENsX opraHu3auuy BOCCTAaHOBUTENBHOTO PEMOHTa Ha Hall B3rnsig npef-
CTaBNSIOT JOCTATOYHO 06Lme W abCTpakTHble TpeboBaHMSI K OpraHu3auun BOCCTAHOBWUTENBHOTO PEMOHTA,
nepeyncnexHble B rnase 12 ©3-40.

3aKoHoAaTensLCTBOM ycTaHoBreH cpok B 30 pabounx gHeit Ans NpoBeAeHUs BOCCTAHOBUTENBHOIO pe-
MOHTa TPaHCMOPTHOrO CPeACTBa NoTeprnesLUero. Ho, HU AN1S KOO He CEKPET, YTO B CRIOKMUBLLMXCSH 9KOHOMUKO-
MOMMYECKMX YCNOBUSX BbINW HapYLLEeHbI LENOYKN NOCTABOK 3anacHblX YacTei, YCNOXHeHa UX NorncTuka, Bbl-
pocrna CTOMMOCTb KOMMAEKTYIOLMX, YTO BEAET K MPAKTUYECKON HEBO3MOXHOCTW OCYLLECTBIIEHNSI PEMOHTA B
YCTaHOBMEHHbIN 3aKOHOM CPOK.

PaccTosiH/e 0T MecTa JOPOXHO-TPAHCNOPTHOIO NPOUCLLIECTBUS, NMMBO MECTa XUTENbCTBA NOTepreBLLe-
ro go CTOA, c kotopoit y CTpaxoBLUMKa 3aKMto4€H JOrOBOP Ha OpraHn3aLmio BOCCTAHOBUTENBHOTO PEMOHTA
HEe MOXET npeBbiwaTb 50 K1IoMeTpOB.

BoccTaHOBMTENbBHbIM PEMOHT MOBPEXAEHHOTO aBTOMOBUNS, KOTOPbIA HAXOAMTCS Ha «3aBOACKOMY ra-
PaHTUK, TO €CTb C aTbl €ro BbiMycKa MPOLIO MEeHbLUE ABYX NeT, JOMKEH OCYLLECTBNATLCS UCKITIOYUTENBHO
Ha CTOA oduumansHOro aunepa npousBoanTENs.

MUHUManbHbBIA TapaHTUIHBLIA CPOK Ha paboTbl MO BOCCTAHOBWUTENBHOMY PEMOHTY MOBPEXAEHHOIO
TPaHCNOPTHOrO CPEACTBa [LOSMKEH COCTaBNATb 6 MecsLEB, a Ha Ky30BHble paboTbl 1 paboTbl, CBA3aHHbIE C
MCMONb30BaHWEM NakoKpacoYHbIX MaTepuasnos, 12 mecsaues. [1]

Takum 06pa3om, MOXHO caenaTb BbiBOA 00 onpeaenéHHON NPOTUBOPEYMBOCTM U HECOBEPLLEHCTBE
HOPM 3aKoHodaTenbCTBa B YaCTW OMnpederneHns nopsgka Bo3MmelleHus yuepba  NPUYMHEHHOTO
TpaHcnopTHoMy cpeacTay no gorosopy OCAIO, a MeHHO:

1. TpaBo Bbibopa crnocoba CTPaxoBOro BO3MELLEHMS (OEHEexXHas Wnu HaTtypanbHas opma)
NPUHAANEXAT TOMBKO OPUAMYECKOMY Ly, MBO Npu obpaLleHum ¢ 3asBNEHMEM O HACTyMIEHNN CTPaXOBOro
cnyyas ¢ HenerkoBblM aBToMobunem. To ecTb NoTpebuTernb YCnyrn CTpaxoBaHWS — rpakaaHuH CTaBUTLCS B
MeHee BbIrOAHOE NONOXeEHME.

2. O6bém komneHcauun yuwepba. 3akoHOOATENbLCTBOM NPEAYCMOTPEHa  «MoMHasy KoMneHcaums
ywépba, npu 3TOM Npu NOMyYEHUM CTPAXOBOrO BOMELLEHWUS B POPME OEHEXHOM Bbinnathl pacyéT OyaeT
Npou3BOAMNTCA C YYETOM M3HOCA TPAHCMOPTHOTO CPefcTBa, YTO 3a4acTyld He MOKPbIBAeT pacxodbl
NOTepneBLLErO Ha BOCCTAHOBUTESbHbLIN PEMOHT 1 BEAET K CreaytoLLei npobneme.

3. [lonoxeHne BMHOBHOW CTOPOHbI NPU YPETyNMPOBaHWM CTpaxoBoro cryvas. OfgHoi M3 uenen
[0roBopa 06s3aTenbHOr0 aBTOCTPaxoBaHUs SBNSeTcs cobnoaeHne GanaHca MHTEPECOB BCEX CTOPOH: Kak
noTepneBLLEero, CTpaxoBLyka Tak W BUMHOBHUKA. CTpaxosaTtens, 3akntodas gorosop OCAIO npegnonaraer,
4TO OrpaHNymMn CBOW MoTeHumanbHble yobITkM B criyyae [TI no cBoeit BUHE, HO Ha NPaKTUKE Npu BbinnaTe
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CTPaxoBOro BO3MELLEHMS NOTepreBLUEMY B AEHEXHON hOpMe BO3HMKLLIEE HA CTOPOHE BUHOBHUKA AEMUKTHOE
00s3aTensCTBO BEAET K ero 6e3ycnoBHON 06s13aHHOCTM BO3MeLLeHWs yulepba noTepneBleMy, KOTOPbIi
OyaeT paccuutaH Kak pasHuua mexgy aktuyeckum yiwepbom um pasmepoM NpOW3BEAEHHON CTPaxOBOWA
BbINnaThl.

Monaraem, 4TO [ANA paspelleHnss AaHHbIX NPOTMBOPEYMA HeobXoaMmo B NEpBYK ovepedb
NpeaocTaBuTb NoTepneBleMy — guanyeckomy nuuy Gonbluyto ceobogy BbiGopa OpMbl OCYLLECTBNEHUS
CTPaxoBOro BO3MeELLEHNs, pa3paboTaTb 3KOHOMWYECKM OBOCHOBAHHYO METOAMKY OnpefeneHus pearbHoro
pasMepa CTPaxoBOro BO3MELLEHUS U Kak CMeACTBME pa3mMepa CTPaxOBOM NPEMUN C YH4ETOM MHTEPECOB BCEX
CTOPOH: KaK NoTeprneBLUEro, TaKk 1 CTPaxoBOi KOMNaHuu, 1 BUHoBHKKa AT
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