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AHHOTaLMs: B HacTosILLEe BPEMS OFPOMHYIO POTb B (DYHKLIMOHMPOBAHUM CUCTEMbI MPUHLMMOB peanisaLum
couManbHbIA NpaB rpaxaaH NPeACcTaBnsioT MHPOPMALMOHHbIE TEXHOMOTAN C MPUMEHEHNEM, KOTOPbIX Tpeby-
eTcs pepopMUpOBaHNE BCEIl CUCTEMBI TakuX NpaB. B JaHHON cTaTbe YKa3blBaeTCst Ha HEOBXOANMOCTb TaKoro
pecopMMPOBaHMS, a Takke BO3MOXHbIE MyTW NPOBEAEHMS Takux pecopM.

KntoueBble cnoBa: CouuarnbHble NpaB rpaxaaH, pedopMMpoBaHne 3akoHOAATENbCTRA, LidpoBK3aLmus 06-
LiecTBa, coLmanbHoe obecneyeHre, NpaBsa rpaxaaH, NonpaBkv B KOHCTUTYLMIO.

ON REFORMING THE SYSTEM OF PRINCIPLES FOR THE IMPLEMENTATION OF SOCIAL RIGHTS OF
CITIZENS OF THE RUSSIAN FEDERATION

Grachev G.V.
Scientific adviser: Gorban A.E.

Abstract: currently, information technologies with the use of which requires the reform of the entire system of
such rights play a huge role in the functioning of the system of principles for the implementation of social rights
of citizens. This article points out the need for such reform, as well as possible ways to carry out such reforms.
Keywords: Social rights of citizens, legislative reform, digitalization of society, social security, citizens' rights,
amendments to the constitution.

B coBpeMeHHOM Mupe ocyLlecTBreHUs 06ecneyeHmns npaB U 3aKOHHbIX MHTEPECOB rPaXaaH, a Takke
BEPXOBEHCTBA OCHOBHOrO 3aKOHa HALIEro rocygapctsa nmpefcTaBnsieT coboi ocHoBOMonararwuee ycnoeume
Ans aanbHenwero passutis Poccuinckon deaepauym, kotopasi npeacTaBnseT cobon 4emokpaTnieckoro de-
[epaTuBHOE rocyaapcTBo.

Poccuiickas ®efepaunsi NOMHOCTLIO rapaHTUPYeT, a Takke MPU3HAET MpaBa M 3aKOHHbIE MHTEPECHI
MNI0AeN B COOTBETCTBUM C 0BLLENPU3HAHHBIMY MPUHLMNAMM, A Takxe NpaBuiamMmn MexayHapoaHbIX npas..

BaxHO OTMeTUTb, YTO roCyAapCTBo, B LIENOM YAENseT OrpOMHOE BHUMaHWe NOMnUTUKe, KOTopas CBs3aHa C
rapaHTMSIM OCHOBHBIM 3aKOHOM HaLLEro rocydapcTBa NOAAEPKKA CEMbY W BKIKOYAET B cebst nocobus pasnuy-
HOro pofa Ans ceMen ¢ AeTbMM, KOTOPbIM HEOOX0AMMbI CoLpanbHas NoAaepXKka (MHOrO4ETHbIE CEMbM U T.4.).

Bce obpalLeHus rppaxaaH B rocyAapCTBEHHbIE OpraHbl, Kak, K NpUMepy, OTAENEHME CoLMarbHON 3aLuThl
HaceneHus, 4aeT BO3MOXHOCTb MONY4nUTb NOALEPXKKY BO UCTONHEHWe nonoxeHunin KH PO. CriegyeT oTMeTUTb,
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4TO Y rpaxkaaH MMeeTCs BO3MOXHOCTb Ans noaaqn nogobHbIx 3aseneHni (CybbekTnBHOE npaso). [aHHble BuA
npaBa nogpasymeBaeT coboi, UTo 1t06OM YENMOBEK MOXET M BOCNONb30BaThCs 6€3 Kakoro-nnbo onaceHus.

OcHoBornonaramwmm MexaHW3MOM Takux MpaB CO CTOPOHbl FOCYJapcTBa BbIAENAKTCS Ha3HaYeHWe
00513aHHOCTY CyObEKTY [e/CTBOBATL B COOTBETCTBUM C YCTAHOBMEHHLIMY NPaBunamm.

BaxHo yunTbiBaTh, Uto cTathst 33 KH PO cogepxut npuHumn ceoboaHoro 1 fobposonbHoOro obpatwe-
HWS rpaxxaaH B rocyapCTBEHHbIE OpraHbl.

B KOHCTUTYLMOHHO-NPABOBOM acnekTe BO3HWKAKOT OnpesenieHHble TPYAHOCTU C NMPUMEHEHWNEM NPUHLM-
na afipecHOCTH, KOTOPbIN CneayeT Ha3eaTh credyowmm. MNpegocTaBneHe coLnanbHOM MOMOLLM OrpaHNYeHo
TOMNbKO CEMbSIM C HU3KUMIW JOXOAAMM, YTO MOXET BbI3BaTb s Bonpocos. CornacHo ctatbe 1 nyHKTy 2 ®3 Ne
418-03 «O exemecsyHbIX Bbinnatax ceMbsM, UMELLUM AeTely, poauTensM npesocTaBnseTcs npaso Ha
nonyyeHune nocobus Ha pebeHka TOMNbKO NPK HU3KOM COBOKYNHOM foxoge. OaHako, A. A. X0oaycoB ykasbiBaeT
Ha BO3MOXHOE NPOTMBOPEYNe C TEM, ABMSETCS N CoLManbHas NOMOLLb CBA3aHHOM C HU3KUM JOXO4OM Yne-
HOB CEMbM UMK OHA HanpaBreHa Ha NOAAEPKKY UHCTUTYTOB CeMbM, MAaTEPUHCTBA, OTLOBCTBA U [JeTeil camo-
CTOSTENBHO.

CnepoBatenbHO, poxaeHne pebéHka, a Takke CBA3b 9TOro CoObITUS C JOXOAAMM CEMbY Bbi3bIBAKOT BO-
npocbl. Mimeetcs HeobxoaumocTb pa3obpartbes B YEM 3aKIOYaeTCs 3aBUCMMOCTb pOXaeHWs pebeHka oT fo-
Xofa Cembi, NPUHUMAs BO BHUMaHUE, yBESNMYEHWe Yucna geTel npeactaBnseT coboi cnocob pelleHus pas-
NIMYHOTO Aemorpaduyecknx npobnem cTpaHbl’.

IMeeTCs HECKONMbKO OCHOBOMOMArarLWwmx MOMEHTOB CnpaBefriMBOCTW BO BCeM 0OLecTBe, KOTopble
npeacTaBnsioT coboit OrpoOMHOE 3HaYeHWe NS HaceneHus:

1) OpnHakoBble BO3MOXHOCTU Ans Nto6Ooro rpaxaaHuHa, He3aBUCUMO OT TOMO UMM MHOTO KpUTEpHUS,
Kak paca, HaLMOHamnbHOCTb UK NOT;

2) CnpaBennvMBoe pacnpefefieHne JoXo4oB U COOCTBEHHOCTU MyTeM NMPOBEAEHUs pacnpeaeneHus
CcpeacTs u3 bromxeTa.

YCTaHOBIEHHOE OCHOBHbBIM 3aKOHOM HaLLEro rocy4apcTea npaBoM Ha Tpy4 npeacTasnseT cobom 0CHO-
BOMONaratoLLyM NPUHLMNOM 4115 pacnpefeneHns Tpyaa, YPOBHS/Ka4ecTBa XU3HU.

YcTaHoBneHMe HeobXxoanMbIxX YCNIOBUN ANS CaMOCTOSTENbHON peanu3auum TBOPYECKOTO NOTeHUMana
JenioBeka, KOTopblii 06ecneunBaeT JOCTOMHYIO XW3Hb rpaxdaH. B CrioxuBLUECS NPaKTUKe UMEKTCS COMHE-
HWS B YAOBNETBOPEHHOCTM PELLEHUS TAKOro BOMPOCaZ.

B HacTosLee Bpems yaepkaHue JoBepus rpaxaaH K rocyaapcTay W 3aKoHaM, U34aBaeMblX NOCAEeaHAM
npeacTasnseT cobon 0CHOBOMOMaratoLLyto Yactb. B 3TOM npouecce akTUBHOE yyacTie AOMKHbI MPUHUMATbL
BCE 9NeMEHTbI:

1. rocydapcreo,

2. obuecTso,

3. KaXabli rpaXaaHnH B OTAENbHOCTMU.

Ewe B 2020 rogy Mpe3anpeHtom Poccuitckon depepauun npeactaBnsancs nNpoektT 3akoHa, KOTOpbIi
BHEC MOMpaBKW B OCHOBHOM 3aKOH HaLLero rocyaapcrsa.

V3HavanbHo, Takoe MPoekT 0b6s3blBancs NpogokaTb pas3BuUTE COLMANbHOrO rocygapcTea, a Takke
MOMHOCTbIO rapaHTUPOBaTh Takue Npasa rpaxgaH, 04HakKo, creayeT OTMETUTb, YTo bonee TiaTenbHoe u3y-
YeHue NoMoraeT caenatb BbIBOL O TOM, YTO ero Lenb ropasgo rmobanbHee, MOCKOMbKY OCHOBHOM 3aKOH
HaLLero rocyfapctaa npeacTaBnseT cobon He TOMbKO PUANYECKOE OCHOBAHWUE AENACTBYIOLLEN NONIMTUYECKON
CUCTEMBI, HO 1 TaKXe COLManbHO-3KOHOMUYECKYH CUCTEMY HaLLiero rocyaapcTsa.

MO MHEHMIO MHOTVX YYeHHbIX, YCTaHOBNEHME OnpeaeNeHHON MOLEN NEHCMOHHON CUCTEMbI B OCHOB-
HOM 3aKOHe MpeaCcTaBnsieT cobon BNOSHE HEPa3yMHOE PELLEHNS, B CBA3W C TEM, YTO Takoil BbIGop onTuMarnb-
HOM MOZENu JOMKEH OCTaBaTbCs 3a MPaBUTENLCTBOM. Takxe, MO WX MHEHMIO, CYLLEeCTBYET HEOOX0ANMOCTb
cBobopb! AeACTBUN ANs aganTauuy kK AeMorpadmyeckim N SKOHOMUYECKUM U3MEHEHNSAM.

CnepyeT OTMETUTb, YTO BKITHOYEHUE TaKMX MOMPABOK SBMSETCS COOTBETCTBMEM NONOXEHWAM O TOM, YTO

1 Xopyco, A. A. KOHCTUTYLIMOHHO-NPaBOBOE perynupoBaHue 3alLuTbl MaTepuHCTBa 1 feTcTea B Poccuitckon ®epepauyn // BecTHk MockoBCkoro rocyAapCTBEHHOO
obnacTHoro yHusepcuteTa. Cepusi: FOpucnpyaeHuus. — 2020. — Ne 2. - C. 64.

2 Hosonasnosckasi, E. E. Peanusauus npuHuuna couuanbHoi CripaBeAnuBOCTM NOCPEACTBOM MEXaHU3MOB KOHCTUTYLIMOHHOMO Cynonpou3soacTeal/BectHuk BIY.
Cepwus: MpaBo. — Ne 4. - 2019. — C. 104-115.
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B 9KOHOMWYECKOW YaCTK rocyfapcTBO AOMKHO UrpaThb KIHOYEBYHO porb. Takxke, nonpasku B KH PO nossonset
rocyfapcTBy OCyLlecTBNATL 6onee apdekTUBHOE ynpaBneHne BCEN NEHCUOHHOM CUCTEMON, a Takke obecne-
YEeHMEM CoLManbHOM 3alnTbIS,

To ecTb BNMsHKE Ha HOPMUPOBAHNE MPUHLMMOB peanu3aummn Kaknx-nnmbo onpeaeneHHbIX coumanbHbIX
npaB NpeACTaBNsOT MONPaBKA, KOTOPbIE BHOCATCS M UMEKT Noa coboi AeknapaTuBHbIN Xapaktep. Takue
AENCTBMSA NO3BONSAOT 0becneyuntb CoBMoAeHNEe NPUHLUMMNOB COLMAnbHOrO MapTHEPCTBA B TPYAOBbIX M MHBIX
NPaBOOTHOLLEHMSIX.

3710 obecneynBaeT BbIMOMHEHWE MPUHLMMOB COLMAmNbHOTO MapTHepPCTBa B 0Bnacti perynupoBaHus
TPYZOBbIX U APYTUX HEMOCPEACTBEHHO CBA3AHHBIX C HUMM OTHOLLEHWIA, NOAAEPXKY SKOHOMUYECKOM, MOUTU-
4eCcKOW M CouManbHOM CONMAApHOCTH, YCTAHOBNEHWE COLManbHOrO NapTHEPCTBA U paBHOBECUE Mexay npa-
BaMu 1 00513aHHOCTAMM rpaxaaHuHa. Takum 06pa3om, OCYLLECTBIIEHNE NOMOXEHUIA, YKa3aHHbIX B cTaTbe 75.1
n nyHkte 1 ctatbn 114 KoHCTUTYLMM, CTAHOBUTCS BOMOXKHBIM.

Tak cnegyeT pasrpaHNYMT MOHATWE NPOEKTa U UTOrOBOrO akTa: [pOeKT - 3TO NpeanoXeHue, KOTopoe
elle He ObINo NPUHATO B KAYECTBE 3aKOHA, @ 3aKOH YXe UMeeT HpUanYeckyto cuny u obssaTenbHOCTb A1
ncnonHeHust. NpoekT MoXeT BNUATb Ha 3aKOHOZATESbHbIN NPOLECC, NOTOMY YTO OH MOXET BbITb NepedaH Ha
PacCMOTPEHWE B 3aKOHOAATENbHbI OpraH, KOTOPbIA MOXET PELUMTb €r0 NPUHSATL UMK OTKIOHWTS.

Takum 06pa3om, BHOCUMbIE U3MEHEHMS, NPeacTaBnaloT coOO0M OCHOBOMONAratLWuin Wwar B pa3suTm
Poccuiickoin Gegepauuy 1 NpsMo NOMOrarT YKpenuTb cepy coumanbHOro 6rarococTosiHMA, a Takke NoBbl-
LUEHNS KavyeCTBa XM3HW. BHeapeHWe Takux U3MEHeHW No3BonseT NPaBUTENbCTBY NyYLle BbINOMHATL COLM-
anbHble 00653aTensCTBa Nepeq BCEM HaceseHneM CTpaHbl, a Takke co3aaTb GnaronpusiTHble YCIoBUS A1
BCEX cdep ku3Hu obLiecTsa.
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YK 368.1

[IPOBJIEMbI PEAJTN3ALINKA SALLITBI NPAB
[OTPEBUTENIEN CTPAXOBBIX YCIIVT

COK0/10BA AJIEKCAHIPA

MarucTpaHT
«PrbOY BO «HOro-3anagHbIn rocyAapCTBEHHbIA YHUBEPCUTETY

HayuhbIii pykoeodumens: LLlepeyHoea EneHa AHamonbegHa
K.l0.H., 0oyeHm
@I60Y BO «H0e20-3anadHblli 20Cy0apcmeeHHbIl yHugepcumemy

AHHOTaLMs: B CTaTbe WCCrieayeTcs NpaBoBOE MONOXEHWE NOTpebuTeneil CTpaxoBbIx yenyr. PaccmatpusaeT-
Csl COOTHOLLIEHWE 3aKOHOLATENbCTBA, PETYNMPYIOLLEr0 CTPaxXOBble NMPaBOOTHOLLEHUS M 3aKoHa O 3aLyuTe npas
notpebuteneir. B pabote uccrienoBaHbl OCHOBHbIE FapaHTUM, NPeaoCTaBNsieMble CTPAXOBaTemNo U BbIrOf0-
npuobpeTaTento kak y4acTHUKY AOroBopa CTpaxoBaHus, Tak U inuam, BbICTynatowym B ka4ecTse notpebute-
neit. Takke uccneaoBaHbl OCHOBHbIE MPOBIEMHbIE MOMEHTbI, CBSI3aHHbIE C peanuaalueil npaB 3acTpaxoBaH-
HbIX 1L} KaK CAMOCTOSITENbHbIX NMOTPEBUTENEN CTPAXOBbIX YCIIyT.

KntoueBble cnoBa: JOroOBOP CTpaxoBaHMsi, CTPaXOBLUMK, CTpaxoBaTenb, Bbirogonpuobpetatenb, notpedu-
Tenb.

PROBLEMS OF IMPLEMENTATION OF PROTECTION OF THE RIGHTS OF CONSUMERS OF
INSURANCE SERVICES

Sokolova Alexandra
Scientific adviser: Shergunova Elena Anatolyevna

Abstract: The article examines the legal status of consumers of insurance services. The relationship between
the legislation regulating insurance legal relations and the Law on the Protection of Consumer Rights is con-
sidered. The work examines the basic guarantees provided to the policyholder and the beneficiary, both as a
party to the insurance contract and to persons acting as consumers. The main problematic issues associated
with the implementation of the rights of insured persons as independent consumers of insurance services are
also explored.

Key words: insurance contract, insurer, policyholder, beneficiary, consumer.

CtpaxoBaHue, Kak O4HO 13 CPEACTB 3alWThl MPaB U 3aKOHHbIX UHTEPECOB rPaxaaH OT PasfnYHbIX He-
BnaronpusaTHbIX (hakTopoB, NO3BONSET 3HMPEKTUBHO COLENCTBOBATL YYaCTHWKAM rpadaHCKUX NMpaBOOTHO-
LUEHWIA B BOCCTAHOBIIEHUM X HAPYLIEHHBIX NPaB U BO3MELLEHUN MPUYUHEHHOTO yulepba.

du3mnyeckne nuLa Yalle BCero NpeanoYmnTatoT y4acTBoBaTb B JOrOBOPAX JIMYHOTO CTpaxoBaHWs (Meau-
LIMHCKOE CTpaxoBaHuWe, NEHCUOHHOe cTpaxoBaHue U ap.). OgHumu 13 Hanbonee nonynsipHbIX 4OrOBOPOB A06-
POBOJSIbHOTO CTPaxOBaHUs SBASKOTCS CTPAXOBaHWE XM3HW M CTpaxoBaHWE 300POBbS, PEXE BCTpe4alTcs
HaKOMUTENbHOE N MHBECTULIMOHHOE CTPaxoBaHWe, CTPaxoBaHWe Ha Criyyail noTepu TpyAoCnocobHoCTy.

Kpome TOro, Hepeako 3aknioyalTCs [OroBOPbl MO CTPAXOBaHWIO CPEACTB HA3EMHOMO TpaHCropTa,
CTPaxoBaHWIO UMYLLECTBA rpaxKdaH, CTPaxOBaHWIO rPaXaaHCKOW OTBETCTBEHHOCTW BradenbLeB aBTOTPaHC-
MOPTHbIX CPEACTB.
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B 2023 rogy, no faHHbIM baHka Poccun, 06bem CTpaxoBaHus XM3HU cOCTaBun 775 mnpa. pyonei, 4to
Ha 51,6% Gorblue, Yem B NPOLLIIOM rofy.

CambIM YacTbiM BUAOM cTpaxoBaHus B 2023 rogy Bbino HakonuUTenbHOe CTpaxoBaHue Xu3Hu — 15,4%
oT 0bLero obbema CTpaxoBoro pbiHka, - n ctpaxoBaHue no OCAIO - 14,2% [1, c.3].

OCHOBHbIM 3aKOHOZATENbHbIM akTOM, PErYIUPYIOLLMM 3aKIIOYEHE 1 UCTIOMNHEHWE JOTOBOPOB CTPaxo-
BaHus, copepxalymx B cebe pasnnyHble BUAbl CTPaxoBaHus, aensetcs paxaaHckuin kogeke Poccuickon de-
aepaummn (nanee — MK P®), a nmeHHo rnasa 48. BmecTe ¢ TeM, B YaCTW BONPOCOB, HEYPErynMpOBaHHbIX HOp-
Mamu TK PO, npuHAT psg cneumanbHbIX HOpMaTUBHBIX MPaBOBbIX aKTOB, KOHKPETU3UPYHOLLMX W JOMOSHAOLLMX
obLine HOPMbI rpaxaaHCKOro 3akoHoAaTeNbCTBa. Tak, K HUM oTHocsaTes 3akoH PO «O6 opraHmsaumm ctpaxo-
Boro gena B Poccuiickon ®enepauumny, GegepanbHbin 3akoH oT 25.04.2002 Ne 40-03 «O6 obsizaTenbHOM
CTPaxoBaHWW rpaxaaHCKo OTBETCTBEHHOCTY BraAenbLEB TPAHCMOPTHbLIX CPELCTBY U Ap.

HenocpencTBeHHbIMM CTOPOHaMM NoBOro 4OroBopa CTpaxoBaHUst SBMAKTCA CTpaxoBaTeNlb M CTpa-
XOBLLMK, re NepBblid BbICTYNaeT 3aKka34ukoM CTPaxoBbIX YCIyr, a BTOPOW — UcnonHuTenem. [1oroopbl CTpa-
XOBaHUS MOTyT 3aKno4aTbCs B MOSb3y CaMOro CTPaxoBaTENs MW Xe UHOTO TPETLEro Nnua — BbIroaonpuob-
petarens.

CtpaxoBatenu 1 Bbirogonpuobpetateny — uanyeckie nuua BbICTYNAKOT B paMkax CTPaxoBOro 40ro-
BOpa B kayecTBe noTpebutenei PrUHaHCOBbIX YCIyr, @ NOTOMY Ha HWUX PacnpocTpaHseTcs AeilcTue 3akoHa
P® o1 07.02.1992 Ne 2300-1 «O 3awumTe npae notpebuteneir».

PacnpocTtpaHeHWe Ha CTpaxoBble MpaBOOTHOLEHMS 3akoHa O 3alymTe npas notpebutenen obycrosneHo
Bonee cnabbiM NONOXeHWEM CTpaxoBaTens W BbIrofonpuobpeTaTens Mo OTHOLIEHMIO K CTPaxoBLUMKY [2, ¢.119].

[enctane 3akoHa 0 3aliuTe npaB NOTPEOUTENEN TaKkKe PaCNpPOCTPAHSETCA HA 4OTOBOPbI UMYLLECTBEH-
HOrO CTPaxoBaHUsi B TEX CRyyasix, KOrga OHM 3aKIoYeHbl B NINYHbIX, CEMENHBIX, AOMALUHNX, ObITOBbIX M UHbIX
LiensX, He CBA3aHHbIX C OCYLLECTBNEHMEM NpeanpPUHNMATENBCKON AeSTENbHOCTH.

B poroBopax IMYHOrO CTpaxoBaHus NOMUMO CTpaxoBaTens Unu BbirogonpuobpeTaTens Ha ux CTOpoHe
MOXET HaXOAMTLCA TaKkkKe 3aCTPaxoBaHHOE NULO, YbM XKU3Hb W 300POBLE CTPaXyeT CTpaxoBaTesb. 3acTpaxo-
BaHHOE NUUO B NMtoGOM BUAE NUYHOMO CTPAXOBaHUS SBNSETCH (DU3NYECKUM NULOM, a, CnefoBaTenbHo, no-
TEHUManbHbIM NoTpebuTenem.

Kak noTpebutesb, 3acTpaxoBaHHOE NULO, B CUMY YKa3aHHOTO Bbile 3akoHa, obrnagaeT npaBoM Ha no-
nyyeHne nHpopmaLmn 06 okazaHHbIX CTPAXOBbIX YCyrax, NpUBMeYeHne K OTBETCTBEHHOCTY CTPaxoBLLMKa 3a
HEeKaYeCTBEHHOE OKasaHue YCnyr UK MHbIX HapyLeHWid NpaB noTpebuTens, KOMMEHcauuo MaTepuansHOro
yuiepba n mopanbHoro Bpeaa [3, ¢.72]. Kpome Toro, eMy npeaocTaBneHo npaBo Ha 0cBOOOXAEHWe OT ynnaTbl
roCy4apCTBEHHOM NOLUMUHBI, @ TaKKe Ha anbTepHaTUBHOE OnpeseneHne NoaCYaHOCTH.

CTpaxoBLukamM LOBOMIbHO 4acTO COBEPLUAKTCS pa3nuyHble HapyweHus npaB cTpaxoBaTenew, 3a-
CTpaxoBaHHbIX NUL MnK BeirogonpuobpeTateneit. Tak, Hanbonee pacnpoCcTpaHEHHbIMI SBNAKTCS:

—  HenpeAcTaBneHue npeayCMOTPEHHOM 3aKOHOAATENbLCTBOM HEOOXOAMMOM M NOMHOLIEHHON MHAOP-
MaLumn 0 NpefiaraeMoM CTPaxoBOM nopTdene;

—  HeobBOCHOBaHHbIN OTKa3 B BbiNaTe CTPAXOBOro BO3MELLEHUS;

—  eMofiHas BbinfiaTa CTPaxoBOro BO3MELLEHUS;

—  3afepxka CTpaxoBOil BbINMaThI;

—  M3MEHeHWe YCIoBUiA CTpaxoBaHUs B OOHOCTOPOHHEM MOPSAKE;

—  BKJTOYEHWE B JOTOBOP CTPAXOBaHKS YCOBMI, YLLEMAKOLMX npaBa noTpebutens.

Ecnu npoaHanuaupoBaTtb HOPMbI, ONpeaensitoLLiee NonoxeHWe NoTpeduTtens Bo B3aMMOOTHOLLEHMSX CO
CTPaXOBLLMKOM, TO MOXHO OTMETUTb HEKOTOPYHO Pa3MbITOCTb MOHATUN [4, €.167].

C ofHoW CTOPOHbI, 3aKOHOAATENb NPEAOCTABASET 3aLMUTy CTpaxoBaTesnio (Bbirogonpuobperatento, 3a-
CTPaxoBaHHOMY NHLLy) NOSTHOCTbIO Kak NOTPeOUTEN0 COOTBETCTBYHOLMX YCIIYT:

—  MOMHOE BO3MELLEHME NpUYMHEHHOTO yulepba (cT.14 3akoHa «3awyuTe npas noTpedutenemny);

—  KOMMeHcauus MopanbHoro Bpeaa (CT.15 Balle ykazaHHOrO 3aKOHa);

—  HeycTonKa B pasmepe 3% pasmepa CTPaxOBOW MPEMUM 3a Kaxabli AeHb MPOCPOYKN UCMOMHEHMS
TpeboBaHus 0 focyaebHOM yperynmpoBaHum cnopa;

— wrpad B pasmepe 50% OT NpUCYKAEHHON CyOOM CyMMbl B NONb3y NoTpedbutens.
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Kpome Toro, notpebutensm uHaHCOBbIX YCIyr, KOUMW SIBNSIOTCS CTpaxoBaTenu 1 Bbirogonpuobpeta-
TENnW, NPegoCTaBnATCS AONONHUTENBHBIE rapaHTuu [9, €.42]. Tak, ecnn UMetTCH OTHOCUTESTbHO TOSTKOBaHUS
YCroBUiA OroBopa J0BPOBONBHOTO CTPAXOBaHWS, U3MOXEHHbIX B NOMMCE 1 NpaBunax CTpaxoBaHMs, 1 HEBO3-
MOXHOCTW YCTaHOBUTb AEMCTBUTENbHYIO OBLLYIO BOMIO CTOPOH C Y4ETOM LieNi AOroBopa AOIMKHO MPUMEHSTb-
Csl TONKOBaHwWe, Hambonee GnaronpusTHoe Ans noTpebutens.

OtHocuTenbHO 06s3aTenbHbIX BUOOB CTpaxoBaHWs Bce 6ornee MeHee MOHATHO. Kaxabld Takoi BuA
CTPaxoBbIX YCMyr perynupyeTcs oTAeNbHbIM heaeparnbHbIM 3aKOHOM, He MO3BONSOLLMM CTOPOHaM CaMoCTO-
ATEeNIbHO BHOCUTb T€ YCMNOBUS, KOTOPblE HE PErnamMeHTUpOBaHbl 3aKOHOAATENBHO.

Y10 e kacaeTcs 4OOPOBOMbHLIX BUAOB CTPAXOBaHMWS, TO HA AaHHbIE [JOTOBOPHbIE KOHCTPYKLWW B NOJI-
HOM 0BbeMe pacnpoCTPaHAKTCA NPUHLMM JO3BOMMUTENBHON HanpaBeHHOCTH U cBobodbl 4OroBopa, No3Bo-
NALLMEe CTOPOHAM BKMKOYaTb B YCMOBKS JOrOBOpa M060€ MHble YCroBuS.

Tem He MeHee, eCTb MHEHUWe, YTO B YCMOBKS OroBOopa A0OGPOBOMBHOIO CTPaxXoBaHUs C (U3NYECKUM
TIMLIOM MOTYT BbITb BKIIOYEHD! NULLb Te NOMNOXEHNS, KOTOPbIE HE NPOTUBOPEYAT NONoXeHUaM cT. 16 3akoHa o
3awmte npas notpebutenen. CyTb KOTOPbIX CBOAUTCS K YLLEMEHWO NpaB noTpebuTens.

B cnyyae HeHaanexallero UCMOMHEHNS CTPAXOBLLMKOM 0653aTenbCcTBa No NPeAOCTaBIEHNO CTPaxXo-
BOrO BO3MELLEHWs B HAaTypanbHOi (hopMe, CTpaxoBaTeslb MOXKET BOCMONb30BATLCA NpaBamu, NpeLoCTaBeH-
HbIMM eMy nyHKTOM 1 cTaTbn 29 3akoHa 0 3awuTe npas noTpebutenen (6e3B03mMe3AHOr0 YCTpaHeHNs Hego-
CTaTKOB BbINOMHEHHOM PabOoTbl, COOTBETCTBYIOLLEMO YMEHbLUEHNS LieHbl BbINOMHEHHON paboTbl 1 Ap.)

BmecTe ¢ Tem CyLecTBYyeT psif OrpaHYeHuid NpaBs camux CTpaxoBaterneil unn BoirogonpuobpeTarene.

Bo-nepBbiX, yCTaHABNMBAETCA IMMUT OTBETCTBEHHOCTU - MAKCUMarnbHble BbINfaThl CTPAXOBLUMKA Bbl-
rogonpuobpeTatento (CTpaxoBaTento) N0 OAHOMY UMM HECKONbKAM CTPaxoBbIM Cy4asim, KOTOPbIE HE NPEBbI-
LLAKT BCIO CTpaxoByto cymmy. [pobnema 3akmoyaeTcs B TOM, 4TO Hepeako oblias cymma ywepba 3Hauu-
TENbHO NPEBLILLAET CTPaxoByto CyMMy. 10 npaBuiaM CTPaxOBLUMK BbINna4nBaEeT TOMbKO CTPAXOBYK CyMMY.
OTO MOXET CyLLECTBEHHO HapyLUMTb npaBa noTpebutenein Ha KOMNEHCALMI0 NPUYMHEHHOTO Bpeaa 1 BO3Me-
LieHns ybbITkoB. BMecTe ¢ Tem, 3akoHoaaTenem npeanpuHUMaeTcs psg Mep no yCTpaHeHWo nogobHbIX no-
CNeACTBUIA, HO peann3oBaTb NOLOBOHbIE rapaHTUM BO3MOXHO NNLLb B OroBOpax 0653aTenbHOM0 CTpaxoBaHus
(NpepocTaBneHe 3acTpaxoBaHHOMY NuLy B COOTBETCTBUM C PeeparnbHbiM 3akoHoM 0T 25.04.2002 Ne 40-03
«O6 0bs3aTenbHOM CTpaxoBaHUM rpaxaaHCKoW OTBETCTBEHHOCTW BfafefNbLeB TPaHCMOPTHLIX CPELCTBY B
4acTW HeZoMoMy4YEHHOM CyMMbl CTPAXOBOTO BO3MELLEHNS MO UMYLLECTBEHHOMY YLiepby — Bonee 400 Thicsuy
pybnei - obpatutbes K BUHOBHUKY ATTT).

Kpowme Toro, HaunHasi ¢ 2019 ropa 6bin BBeAeH 0643aTenNbHbIN 40CYAEOHbIN NOPSAOK YperynmpoBaHus
CNOPOB CTpaxoBaTenei W CTPaxoBLMKOB — obpalleHne K (OMHAHCOBOMY YMOSTHOMOYEHHOMY (CTPaxoBOMY
ombyacmeny). CtpaxosaTenu (BbirogonpuobpeTateny Unu 3acTpaxoBaHHble nuua), hakTU4ecku, BbIHYXOEHbI
NPOXOANTb ABYX3TanHbIM AOCYAeOHbIN NOPSLOK pa3peLLeHst CNOPOB CO CTPAXOBbIMW KOMMAHWUAMM: CHavana
obpalLeHne HernocpeACTBEHHO B CTPAXOBYIO OPraHnU3aLmio, 3aTeM — K CTpaxoBomy OMOYACMEHY, 1 NLb no-
Crne 3Toro NosiBMSETCH BOIMOXHOCTL 00paTUTLCS HEMOCPEACTBEHHO B CyA. Kak uTor — 3aTarueaHue npouecca
BOCCTaHOBIIEHMS HAPYLLEHHbIX NPaB, NOSTyYEHNs COOTBETCTBYHOLLEN KoMNeHcauuu [6, ¢.136].

Kpome Toro, obpatLyasce 3a paspeLleHrem crnopa K CTpaxosomy oMByACMeHy, cTpaxoBaTesb nuilaeTcs
yacTu npaB, NPesoCTaBneHHbIX eMy 3aKOHOM O 3awuTe npas noTpebutenen. Tak, ecnu Npu BbIHECEHUM CY-
AebHoro pelleHus no genam o 3awuTe npas noTpedutenei npeaycMoTpeH Wrpad B pasmepe 50% ot npu-
CYXOEHHOW CyLOM CyMMbI B NOfb3y NOTPebUTens, To Npu BbIHECEHUN PELLEHNS (PUHAHCOBBIM YMOSTHOMOYE H-
HbIM TaKOW BO3MOXHOCTU HE NPeAyCMOTPEHO.

MMoaBoas MTOr BbILIECKAa3aHHOMY, Ha OCHOBE MPOaHaNM3nPOBaHHbIX HOPM, PETYMUPYIOLLMX NONOXeHUe
notpebutenei cTpaxoBbIX YCIyr, MOXHO CAenaTb HEOOHO3HAYHbIN BbIBOA O rapaHTMpPOBAHHOCTK WX npas. C
O[HOM CTOPOHbI, 3aKOHOZATENb PACcNpPOCTPAHSIET CyLLECTBEHHbIEe rapaHTUK npas noTpebutenen Ha cTpaxosa-
Tenen, 3acTpaxoBaHHbIX N, U Bbirogonpuobpetatenen. Bmecte ¢ Tem, psag cnewluansHbIX NpaBoBbIX HOPM
CYLLECTBEHHO OrpaHWN4M1BaIOT NPaBO ML, Ha BbICTPOe M NOMHOE NONyYeHUe BO3MELLEHUS MPUYMHEHHOTO Bpe-
[a 1 BOCMONHEHNS yBbITKOB. JTO BeAET K 3n0ynoTpebneHnsM Co CTOPOHbI CTPaXOoBbIX OpraHu3aumin. YcTtpa-
HEHVe WMEILLMXCH HeOOoCTaTKOB W MPOTUBOPEYMA JOIMKHO CTOSATb BO rMaBe yrra npu peopmMupoBaHum
CTPaxoBOro 3aKOHOLATeNbCTBaA.
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0bA3AHHOCT M OTBETCTBEHHOCTD bbIBLUWX
YNEHOB GEMbW COBCTBEHHWKA XWNOI0
[TOMELL EHWA

CUNIKWH ONEM BPAHKOBWY

CrygeHTt
Orb0Y BO «®duHaHcoBbIN yHUBEPCUTET npy MNpaButenscTBe Poccuiickon eaepaumy

AHHoTauma: Onmpasich Ha HbIHELIHEE 3aKOHOLATENbCTBO, BCE TSXKENEE pasrpaHMYMBaTh B3aMMOOTHOLLEHMS
Mexay 4neHamu U OblBLUMMM 4neHamu ceMbu. B OaHHOM cTaTbe, ONpedenuMm npaBOBOW CTaTyC
CODCTBEHHMKA, a Takke, ObIBLUMX YNEHOB CEMbW COBCTBEHHMKA XWUNOr0 nomelleHus. B yacTHocTw,
paccMOTpUM MNpaBoBble 00S3aHHOCTM TaKOBbLIX [PaxgaH W MOCNEACTBUS HEBbINOMHEHWs. [lpu 3ToM
PYKOBOZCTBYACh 3aKOHOAATENLCTBOM Poccuiickon defepaunn 1 pasbscHeHsMM BepxoBHOTo cyaa.
KntoueBbie cnoBa: ObIBLUME YNEHbI CEMbU; XWUOE MOMeLLEHNE; 0653aHHOCTM XUMbLOB; OTBETCTBEHHOCTb
XUMNbLOB; NpaBo COOGCTBEHHOCTM; HEABWXWMOCTb; COBCTBEHHMK MOMELLEHUS; MPaBOBOW CTaTyC; NpaBoO
Monb30BaHWS.

DUTIES AND RESPONSIBILITIES OF FORMER FAMILY MEMBERS OF THE OWNER OF THE DWELLING
Silkin Oleg Brankovich

Abstract: Based on the current legislation, it is becoming increasingly difficult to distinguish the relationship
between family members and former family members. In this article, we will determine the legal status of the
owner, as well as former family members of the owner of the residential premises. In particular, we will
consider the legal obligations of such citizens and the consequences of non-compliance. At the same time,
guided by the legislation of the Russian Federation and the explanations of the Supreme Court.

Keywords: former family members; living space; obligations of tenants; responsibility of tenants; ownership;
real estate; owner of the premises; legal status; right of use.

B Halwwe Bpemsi COBpeMeHHbIE B3aUMOOTHOLIEHWUS MEXAY CYnpyramu Ui Xe YrieHamm CeMbM, CTaHo-
BATCS BCE TPyAHEE pasrpaHuuuMBaTh C TOYKM 3pPEHUS 3aKoHa. BCE MCXOaMT W3 XenaHWi Kaxgoro cybbekTa
AaHHbIX NMPaBOOTHOLIEHWA. [103TOMY B Hallem cnyyae, nocrne pactopxeHuns bpaka unum, korga MeHseTcs ce-
MeiHOe NOMOXeHNe caMoro COBCTBEHHMKA, MOSBASKOTCA BOMPOCH! 0 e ObIBLUMX YrieHaX CeMbM U TO, KaKuMu
npaBamu OHW MOTyT 06naaaTh N0 OTHOLIEHWIO K XWUIIOMY MOMELLEHNIO COBCTBEHHIMKA KBAPTMPbI.

HayHéM C camoro rnaBHOMO - 370 C MPaBOBOrO cTaTyca ObIBLIMX YNEHOB CeMbW. [aHHbIA KpUTepuil
MOXHO OMnpeaenuTb NOCPeACTBOM HOPMATUBHO-NPABOBbIX aKTOB TakMX Kak: [paxaaHckuin kogeke, CemeitHblil
kogekc 1 XunuwHeln kogekc Poccumnckon ®egepaumm [1, ¢.152).

B gaHHOM acnekTe CTOMT ykasaTb, Y4TO cam 1o cebe nMpaBoBOW CTATyC MOXET 3aBWUCETb OT HaIM4ms
0hOPMIEHHOrO 4OroBopa Mexay ObIBLUMMM YrieHaMu CEMbW 1 CaMiM COBCTBEHHMKOM, TaK e MOXHO BKMHO-
4NTb CaMO peLLeHne Cyaa, ecrim CTOPOHbI He MPULLW K €AWHOMY MHEHUIO U PEeLUIN He 3aKIiyaTh A0roBop.
B obowux cnyyasx, ByayT npucytcTBOBaTh NpaBa W 06s3aHHOCTM CTOPOH. Camo NoMb30BaHWE XWUbIM NOMe-
LeHNEM MOXKET BbITb OrpPaHUYEHO WUNW aHHYNMPOBAHO MO CyAeBHOMY pelueHuMto, nMbo e No CornalieHnto
CTOPOH.
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Kacaemo 06s13aHHOCTEN ObIBLLMX YNEHOB CEMbM, KOTOPbIM NPELOCTaBUAN NONb30BAHMEM AaHHBIM XW-
INbIM MOMELLEHNEM, TO K HUM MOXHO OTHECTW: OBCnyXuBaHWe, PEMOHT U B NEPBYI oyepedb cobriogeHuns
npaBun Mo UCMNoNb30BaHUIO AAHHOIO XUIOro NMOMELLEHUS.

0606Las NpaBOBOM CTATyC MOXHO CKa3aTb, YTO OH SBMSETCA AMHAMUYHBIM U MOXET 3aBUCETb OT Ta-
KuX (PaKTOpPOB, Kak CornalleHne CTOpoH, Ibo e NoCTaHOBNEHWe cyaa, B KOTOPOM ByayT nponucaHbl npasa u
00513aHHOCTW, @ TakKe OrpaHUYEHHOE NPaBO M CPOK NONb30BAHNS XKWUbIM MOMELLEHNEM COBCTBEHHNKA.

B [aHHOi TeMe MOXHO paccMOTpeTb 0BCTOATENbCTBA, MPU KOTOPbIX COrMaLleHne Mexay CTOPOHaMM
MOXHO Ha3BaTb HapyLleHHbIM. K npumepy, BbIBLUMIA YneH cemMbh COBCTBEHHMKA JOMKEH obecneunBatb Yu-
CTOTY, MOPSIAOK W PETYNSPHBINA YXOA 3a nomeLleHneM. KoHeYHo xe, 3T0 JOMKHO ObiTb NPONMCaHo B cornalle-
HWK, HO eCIN He YKa3aHo, TO Ha NpekpaLLeHne Norb3oBaHNEM MOXHO CCbINaTbCs Ha 0bLMEe HOPMbI 3aKOHO-
patenbcTBa Poccuiickon ®epepauu [2].

lMocneaytoLwmMn 1 He Mano BaXHbIMM (PakTopamu SBASIOTCS (hMHAHCOBbIE 0653aTenbCTBa, KOTOPLIE B
9TOM crnyyae, LOMKHbI MCMOMHSATL 0Be CTOPOHbI, Tak Kak CaHKLMW TYT yxe MOryT ObiTb NPUMEHEHbI U K CO6-
CTBEHHUKY XWUSI0r0 NoMeLLeHns. Hanpumep, onnara KOMMyHamnbHbIX YCRYr, PEMOHTHbIX paboT 1 apyrux pac-
XO[0B, KOTOPbIE MAYT HA NOCTOSHHOE NOAAEPXaHUE XMNOro NMOMELLEHWS B NPUrOAHOM 415 MPOXMUBAHNS.

[pu pa3HuLe cornaleHns Mexay CTopoHaMu 1 CyaebHbIM peLleHeM, ecTb Takie acnekTbl, kak corna-
COBaHMWe pacnopsigka 4Hs, UCronb30BaHne 0BLMX NPOCTPAHCTB U APYruX AENCTBUIA, MPOUCXOASALLNX B XMUIOM
nomeLleHue. Mpobnema 3aknio4aeTcs B TOM, YTO NPU 3aKMOYEHNN COMMALLEHNS, TakUX KOMIPOMMCCOB NOy-
yaeTcs JOCTUYb OYeHb PEAKO, @ BOT BONensbsBeHne cOOCTBEHHMKA MO 3TUM TpeboBaHUsAM yxe B cyae, f40-
CTaTO4HO YaCTO BbIHOCUTCS pelleHne. Cam cya NpuHUMAaeT Takoe peLleHne NoToMy YTO 3T Mepbl Hanpasne-
Hbl Ha obecneyeHre NopsaKa U CNoKONCTBUS B COBMECTHOM MCMONb3YEMOM XWUSTOM NMOMELLEHNM.

HapyweHve 06s3aHHOCTEN BbIBLLMX YNEHOB CEMbM MO OTHOLLEHWIO K JKUMOMY MOMELLEHN0 COBCTBEH-
HUKa MOTYT UMeTb CepbE3Hble PUANYECKIe NOCNEACTBUS AN TakuX rpaxaaH U BOT HEKOTOPbIE U3 HUX:

B nepByto ovepeab, Y Hac UOET yTpaTa npasa Nosb30BaHNS TakuM MOMELLEHUEM B CUAY TOrO, YTO COB-
CTBEHHUK UMEET NOSIHOE NpaBo 0b6paTUTLCSA B CyA € TpeboBaHMEM O NULLEHUN BbIBLUMX YNEHOB CeMbM Npasa
nonb30BaHWEM €ero kBapTupoit. Mo Takum haktopam, KoTopble yxe Obii paHee 03BYYeHbl, CaMble pacrnpo-
CTPaHEHHbIE 3TO: OTCYTCTBME yX04a 3a NOMeLLEHNEM, Heynnata KOMMYHasbHbIX YCIyr.

Cnegyrowum aktopoM SBsieTcs Bo3MeLleHure yuepba cobetBeHHUKy. C TOYKM 3peHns 3aKkoHa, Takue
CyObekTbl MOryT ObiTb 06513aHbI BO3MECTUTb YLLIEPD, KOTOPBIE OHK CaMM NPUYUHUIL UMK Xe, 3a be3geicTBue
MO OTHOLLIEHMIO K KUMOMY noMeLLeHuio. K npumepy, B KBapTUpe NPOM30LLSIO KOPOTKOE 3aMblkaHWe W Havascs
noxap, Tak Ha3blBaeMbIE «XWMbLbl» HE MO3BOHWMN B NOXapHY0 Cnyxdy, 1 KBapTUpa cropena, xoTb Te, MO
NPEANPUHATB MOMbBITKN CNAcTU XMIOe NOMELLEHME.

[ononHuTtenbHble NPaBOBbIE NOCNEACTBUS. B 3aBUCMMOCTH OT KOHKPETHBIX 0BCTOATENLCTB HApYLLEHNS
00513aHHOCTEN TaKWX XMMbLOB, MOTYT BO3HUKHYTb NO TUMY afMUHUCTPATUBHOTO WTpada, agMUHUCTPATUBHOTO
WK YrOMOBHOTO HaKa3aHWs B CryYae YMbILWIIEHHOTO NPUYUHEHUS BpEAA UMYLLECTBY.

[103TOMYy MOXHO CKa3aTb, YTO HEWUCMNOSHEHME CBOUX 0OS3aHHOCTEN MOXET MPUBECTU K CEPbE3HLIM
OPUANYECKUM NOCNEACTBUAM. M3 NKOCOB MOXHO BbIAENUTb, YTO eCni cobriofaTh YCTaHOBEHHbIE NpaBuna
N 0653aHHOCTM, TO 3TO MOXET MPUBECTU K CTAabUbHBIM OTHOLIEHUSM U BraronpusTHOMY NPOXUBAHWIO faH-
HbIX rpaXaaH B O4HOM Xurom nometyeHuu [3, ¢. 180] .

He Mano BaxHbIM acnekToM B AaHHbIX MPaBOOTHOLLEHUSX 3TO (hakT npuBaTM3aLMM XUIOro nomeLle-
HWs. B cneacTeBum aHHbIX AEUCTBUS rpaxaaH BO3HMKANM npobnembl, Npu UCMOMb30BaHUMM AaHHOTO NMOMeELLe-
HUS.

Camon pacnpocTpaHEHHOM NpobnemaTikon SBnseTcs yTpata npas ObiBLIErO YreHa cembi COBCTBEH-
HWKa XMNOro NOMeLLEHUs. B KOHTEKCTE TOro, YTO JaHHbIE rPaXaaHe He 3Hamm UM He MOIMK 3HaTb O AaHHOM
npoueaype, a Takke, He UMeni BO3MOXHOCTI y4acTBOBaTb B MPOLIECCE, HEMOMHOTa MHGOpMaLmm unm buisa-
0T Cry4au, Korga NpoMCXOAAT ropuandeckne Hapyluenus. B ctatbe 35 KoHcTuTyumm Poccuiickon ®epepaium
3aKpennsaeTcs 1 rapaHTUPYeTCs NPaBo Ha XUnuLLe rpaxaaHuHa [4].

BocctaHoBneHue npaB rpaxaaHuHa sBnseTcs bonee AnuUTenbHbIM MPOLECCOM U caM (hakT AoKasa-
TENbCTBA MOXHO 0603HAYMTb, KaK TPyAoEMKYL0 paboTy. OHa MOXeT BKoYaTh B cebs obpalleHne B Cya Ans
NPU3HaAHWA HeLelCcTBUTENbHBIM (DAKT NpUMBATU3aLMKM, KOTOPAs OCHOBBLIBAETCSH Ha OPUANYECKUX HapYLUEHUSX
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WK HEAOCTaTOYHOM WH(OPMUPOBAHHOCTK CTOPOH. B rnase 13 «[MpaBo COBCTBEHHOCTW W Apyrie BeLyHblE
npaeay [paxpaHckoro kogekca Poccuiickon ®efepauumn yctaHaBnmBaoTcs obLme NonoxeHus 1 npasa cob-
CTBEHHOCTH, BKIto4as BONPOCk! Nprobpeterns u ytpatbl [5]. To eCTb, K HalleMy BONPOCY MOXHO NMPUMEHUTb
AaHHYI0 rMaBy HOPMATUBHO-MPABOBOIO aKTa.

Bo3melLeHue yiepba BOIMOXHO B AaHHOM acnekTe. [1oaTomy ecnu bbiBLuMe COBCTBEHHUKM NOTEPSNM
CBOE XMNOe NOMeLLEHVNe B pe3ynbTaTe NpuBaTU3aLyW, OHW MOTYT CTOMKHYTbCA C HEOOXOAMMOCTLIO hakTa
[0Ka3blBaHUs W nocne aToro yxe TpeboBaTb KOMNeHcaunto. [JaHHbIA npouece, elwé TpyaHee, Yem [okasbiBa-
HWe npaBa Ha NOMELLEHNE W 3a4acTyto He Y BCEX MOSy4aeTCs 4OCTUYb NONOXMTENBHOMO PELLEHUS U KOMMEH-
cupoBaTh noTepu. TyT HeMasno BaxHbIM (hakTOpPOM NpeAcTaBnsaeTcs UMEHHO PbIHOYHASA LieHa, B nepuop, Ko-
roa KksapTupa bbina npuBaTU3MpoOBaHa U B Halle BpeMs, LieHbl coBepLueHHo apyrie. ObbluHas koppensuus
poxoanT 4o 60-70%. Mopsaok 1 npoLecc MoXHO nocmoTpeTh B PefepansHoM 3akoHe «O npueaTtu3aumm roc-
YOAPCTBEHHOTO W MyHWLMNansHoro umyulectsay ot 21.12.2001 Ne 178-03 [6].

Ha [aHHbIN MOMEHT 3TO He SBNSETCS CUMbHO PaCnpPOCTPAHEHHLIM (haKTOPOM, HO Mbl CTapaeMcs Co-
BEpLLEHCTBOBATb HOPMATWBHO-NpaBoBylo 6a3y u Aenatb Tak, YToObl BCE paboTano kak «yacbl». [oatomy
HYXHO HanpaBWTb NPABOBbIE U3MEHEHWS Ha NpaBa ObIBLUMX YNEHOB CeMbM COBCTBEHHMKA XMMOro noMeLle-
Hus. [oBuTbCs cnpaBeaIMBOCTY U Mep MO BOCCTAHOBNEHMIO YTPAYEHHbIX NPaB B paMkax 3akoHa.

Y Hac umeetcsa noctaHosneHue MNnenyma BepxosHoro Cyda ot 24.08.1993 N 8 (pea. Ot 02.07.2009)
«O HekoTOpbIX B OMpocax npumeHeHus cyaammn 3akoHa Poccuitckoit Pegepaumn «O npuBaTU3aLmn XunuL-
Horo ¢poHga B Poccuickon ®efepauuny. [laHHOe NOCTaHOBMEHWE NPeAOCTaBNsSET CyAaM pa3bsCHEHWE, Kak
HYXKHO eicTBOBaThH Mpu TakoMm Bonpoce. OHO yka3blBaeT Ha TO, YTO MOXHO BOCCTaHaBNMBATb Npasa rpaxaaH
B Cnyyasix, koraa npueatusauums Obina ocyLecTBNEHa C HapYyLUEHNEM 3akKoHa [7].

K ToMy Xe, npaBoBble aKkTbl 1 NocTaHoBreHWe BepxosHoro Cyaa MMeeT BO3MOXHOCTb paccMaTpuBaTh
BOMPOChI O BO3MeLLEHNN yuiepba He TOMbKO MaTepuanbHOro, HO U MOpasbHOro, KOTOPOE CBSA3aHO C yTpa-
TOMN XUNbS.

[03TOMY B CMOXWBLUEACS CUTyaUUU CTOWUT YNOMSHYTb, YTO Halle 3aKOHOAATeNbCTBO MOXET ObITb
afanTUpoBaHO Moj COBPeMeHHoe OBLLECTBO, NOA UX CEMENHY0 CTPYKTYPY U opMbl COXUTENbCTBA. 103B0-
NUT pacwmpuTb onpeaeneHns ObiBLIKMX YNEHOB ceMbi, BYayT yuTeHbl (POPMbI CEMENHbIX OTHOLLEHWI n obec-
neyeHne NPaBOBOIA 3aLLMTbI B COBEPLLEHHO pasHbix cuTyaumsx [8, c. 718].

ATorom BCEro BbILLIENEPEYMCIIEHHOrO MOXHO Ha3BaTb TO, YTO ObiBLUME YneHbl CeMbW COBCTBEHHMKA
XMNOro NOMELLEHNS UMEIOT CBOM NpaBa W 00653aHHOCTY, KOTOPble MOryT OTHOCUTLCS HE TOMBKO K XWUIIOMY Mo-
MELLEHMIO, HO W K COBCTBEHHMKY. B 0COBEHHOCTM XOuY BbIAENUTL 0653aHHOCTM MO YXOAY 3a XWUbIM NOMeLLe-
HMeM. OTO MOXET BblpaxaTbCsl He TOMbKO B AEHEXHON (hOpME, HO U B AEMCTBMAX CBOMMM pykamiu. A BOT He
cobntogeHne Takux 0643aTenbCTB, MOXET Kak pa3 NpMBECTU K FIMLLEHMIO NpaBa Ha WUCMOSb30BaHWE XMUMOro
NOMELLEHS, aAMUHUCTPATUBHOMY LUITPAy M APYTUM CaHKLMAM, KOTOPbIE 3aKpenneHbl B 3aKOHOAATENbCTBE
Poccuitckon ®eaepavum.
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J10r0BOPE YYACTWA B 107IEBOM
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SAKOHOJIATENBCTBA

3ABOJIHAf AHHA AHQIPEEBHA

CrygeHTt
®Irb0Y BO «Capatosckas rocyaapCTBeHHas opuanyeckas akagemusi»»

AHHOTaUMA: B HACTOSILLEN CTaTbe aBTOPOM PaCCMOTPEHO BaXHEWLIee KOHCTUTYLMOHHOE MpaBO rpaxaaH
Poccuitckon degepaLun — NpaBo Ha XunuLLE M cnocob peanu3aLuy ykasaHHOTO NpaBa NOCPELCTBOM y4acTus
B [ONEBOM CTPOMUTENbCTBE MHOTOKBAPTMPHBIX AOMOB M WHbIX OOBEKTOB HEABWXMMOCTW. ABTOP MPOBOANT
aHanu3 nonoxeHui paxgaHckoro 3akoHoAAaTENbCTBA U creuuasnbHbIX HOpMaTUBHO — NPaBOBbIX aKTOB, pery-
NIMPYIOLLMX JOTrOBOPHbIE OTHOLIEHWS B 06M1acTi 4ONEeBOro CTpOUTENbCTBA.

KntoyeBble crnoBa: yyactve B JOIEBOM CTPOUTENbCTBE MHOTOKBAPTUPHBIX JOMOB, rpaxnaHe-y4acTHUKN 4O-
NeBOro CTPOMTENbCTBA, NPAaBO Ha XWUULLE, HEYCTOoWKa, KntoyeBas cTaBka LIb.

VIOLATION OF THE RIGHTS OF CITIZEN SHAREHOLDERS IN THE CONTRACT OF PARTICIPATION IN
SHARED-EQUITY CONSTRUCTION. ANALYSIS OF LEGISLATION

Zavodnay Anna Andreevna

Abstract: in this article, the author examines the most important constitutional right of citizens of the Russian
Federation — the right to housing and the way to realize this right through participation in the shared construc-
tion of apartment buildings and other real estate objects. The author analyzes the provisions of Civil legislation
and special normative legal acts regulating contractual relations in the field of shared—equity construction.
Keywords: participation in the shared-equity construction of apartment buildings, citizens participating in
shared-equity construction, the right to housing, penalty, the key rate of the Central Bank.

B Poccuitckon ®efepalimm 3awimta npas U 3aKOHHbIX MHTEPECOB rPaxiaH SBMSETCA O4HOW U3 NepBo-
CTENeHHbIX 3aZay B YCNOBMSAX HeCTabunbHOM coLuanbHO-3KOHOMUYECKO 0BCTaHOBKM.

[ns rpaxgaH Poccuitckon ®efepauny OQHUM M3 BaXHEMLUMX NpaB, NpeaycMOTpPeHHbIM KOHCTUTYLMEN
Poccuiickoin ®epepaunn, SBRSETCS NpaBo Ha Xunuie. B COBPEMEHHOM rpaXdaHCKOM 3aKOHOAATEenNbCTBE
OTCYTCTBYET NeranbHoe onpeaeneHne noHaTus «xunuwe». OgHako gymaetcs, 4To LenecoobpasHo npego-
CTaBUTb AeUHULMIO YKa3aHHOIO NOHATKS, B LIENSX YCTPaHEHUSt NPaBOBON HEOMPEEeNEHHOCTM.

AHanusnpys psg HOpMaTUBHO-NPABOBbIX aKTOB, CBA3aHHbIX C TONKOBAHWMEM PacCMaTpUBAEMOro MOHS-
TUS, MOXHO MPUIATK K BbIBOZY, YTO XUMULLE — 3TO HeKoe 06BEKTUBHO-CYLLECTBYIOLLEE Bnaro, uMetowee du-
3M4ECKOE BblpaxeHuWe BO BHE, OTBevalollee psidy 3aKOHOZATENbHO YCTaHOBMEHHbIX TPebOBaHWA K LaHHOW
KaTeropum BeLLeCTBEHHbIX Bnar, npuHaanexallee cybbekTy Ha OnpeaeneHHOM OCHOBaHWMW, U CNOCOBCTBYHO-
Liee YA0BMNETBOPEHMIO ero noTpebHocTeln.

[MpeacTaBnseTcs BO3MOXHbIM pPeanu3oBaTb KOHCTUTYLMOHHOE NPaBO Ha XMMULLE PasnnyHbIMKA CroCo-
Bamu. Tak, OOHUM M3 NPUMEPOB MOXET BbICTYNaThb Y4acTue B LONEBOM CTPOUTENbCTBE MHOTOKBAPTUPHbIX
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[OMOB W UHbIX 0GBEKTOB HEABKMMOCTI, MpaBoBON Ba3oit koToporo ssnsetcs PegepanbHbii 3akoH «O6 yya-
CTUM B JONEBOM CTPOMUTENLCTBE MHOTOKBAPTUPHBLIX AOMOB W MHbIX OOBEKTOB HEABWKMMOCTU M O BHECEHWM
W3MEHEHU B HEKOTOpble 3aKoHoAaTesNbHble akTbl Poccuickon ®epepauumny ot 30.12.2004 Ne 214-03 [1].
[JaHHbiM DefeparnbHbIM 3aKOHOM PerynupyroTcs OTHOLIEHUS!, BO3HUKAIOLIME NO MPUBMEYEHUIO [EHEXHbIX
CPEACTB rpaxkaaH W OPUANYECKNX NUL, AN AONEBOro CTPOUTENLCTBA MHOMOKBAPTUPHBIX LOMOB UMM MHbIX
00bekToB HeaBMxMMOCTU. CyObEeKTOM NMPUBNEYEHUS LEHEXHbIX CPEACTB SBMSAETCA 3acTpomwymk. CornacHo
CT. 2 npuBegeHHoro ®efeparnbHOro 3akoHa 3aCTPONLLMKOM MPU3HAETCS XO3ANCTBEHHOE OBLLECTBO, KOTOPOE
MMEET OMbIT y4acTust B CTPOUTENBCTBE MHOTOKBAPTUPHbLIX AOMOB 06LLen Nrowaablo He MeHee NATU ThiCsY
KBagpaTHbIX METPOB B COBOKYMHOCTW, NPU HaNM4nMK paspeLLeHnid Ha BBOZ B 3KCMyaTauuio Takux MHOTOKBap-
TUPHbIX JOMOB B Ka4eCTBe 3aCTPOLLMKA, U TEXHUYECKOTO 3aKka3uuka, U reHepanbHOro nogpsayumka B COOTBeT-
CTBWM C JOFOBOPOM CTPOUTENBHOMO noapsaa [2].

OcHoBaHMEM BO3HUKHOBEHUSI MPABOOTHOLUEHUIA MeXay rpaxgaHaMn U XO3AMCTBEHHbIM 0BLIECTBOM
SIBNSIETCA [OrOBOP y4acTus B 4ONEBOM CTPOWUTENbCTBE. PaccmaTtpuBaemble NpaBOOTHOLIEHUS BO3HUKAKOT W
nopoxaatoT 0b6s13aTeNbCTBa CTOPOH B MOMEHT MOAMMUCaHUs [OroBopa, YTo MOATBEpXaaeT OOHOBPEMEHHOe
€ro 3aKpensneHne B AOKTPUHAMNBHON NUTEpaType B KA4YECTBE «KOHCEHCYanbHOroy.

HopmaTtusHoi 6a3oi Ans perynupoBaHus ykasaHHOW BbilLE rPYNMbl OTHOLIEHWA BbiCTynaeT [paxaaH-
ckun kogekc Poccuickoin degepaunn, B KOTOPOM 3akpenneHbl obwyme npuHumnel [3]. Tak, cornacHo cratbe 1
IpaxaaHckoro kogekca P® 0gHWMM 13 OCHOBHBIX Havan rpaxgaHCcKoro 3akoHo4aTeNnbCcTBa ABNSETCA NPU3Ha-
HWe paBEHCTBA YYaCTHWUKOB PEryNMPYeMbIX OTHOLEHWA U 0becrneyeHne BOCCTAHOBMEHWUS HapYLUEHHbIX
npas[4]. Ctatbst 3 paccMaTpMBAEMOro 3aKOHa IMacuT, YTO HOPMbI rPaXgaHCKoro npasa, codepkalimecs B
ApPYrvx 3akoHax, JOMKHbI COOTBETCTBOBATH [ paxaaHckomy kogekcy PO [5].

®enepanbHbin 3akoH 0T 08.03.2022 roga Ne 46-03 (pen. ot 26.02.2024) «O BHECEHWUN U3MEHEHMI B
OTAenbHble 3akoHoaaTenbHble akTbl Poccuinckon ®egepauuny» Hagenun Mpasutenscteo PO npasom B 2022,
2023 n 2024 rogax npuHAMATbL PELLEHNs No BOMPOCaM YCTaHOBIEHNS 0CODEHHOCTEN NPUMEHEHUST HEYCTOMKM
(wTpada, neHu), MHbIX (IMHAHCOBbLIX CaHKUMA, a Takke APYriX Mep OTBETCTBEHHOCTM 3@ HEWUCMOSTHEHUE UMK
HeHaanexallee McnonHeHne 06s3aTenbCTB Mo 4OrOBOPaM y4acTusl B AONEBOM CTPOUTENLCTBE, YCTaHOBIIEH-
HbIX 3aKOHOAATENLCTBOM O JOSIEBOM CTPOUTENLCTBE [6].

BecHon 2024 ropa MNpaeutensctBoM PO Bbinio peann3oBaHo NpeaocTaBneHHoe npago. Tak, 18 mapTa
2024 ropa denepanbHbiM OpraHoM MCMONMHUTENBHON BnacTy Obino paspaboTaHo u yTBepxaeHo NoctaHos-
nexne «06 ycTaHoBNEHUM OCOBEHHOCTEN NPUMEHEHUS HEYCTONKN (LTpadia, NeHu), MHBIX (PUHAHCOBBIX CaHK-
Unid, a TaKkke ApYrMx Mep OTBETCTBEHHOCTM 3a HEMCMOMHEHWe WNKM HeHaanexallee MCnonHeHune obs3a-
TENbCTB NO JOrOBOPaM y4acTus B JONIEBOM CTPOUTENLCTBE, YCTAHOBMNEHHbIX 3aKOHOAATENLCTBOM O 4ONIEBOM
CTPOUTENLCTBEY.

[MpuBEaEHHBIN HOPMATUBHbIN aKT YCTAHOBWI, YTO B NEPUOL HAYNCIIEHMS HEYCTOMKM (NEHWU) MO LOrOBO-
paM yyacTusi B JONEBOM CTPOUTENLCTBE HE BKIHOYAETCS NEPUOA, UCHUCTISIEMBIA CO OHS BCTYMMEHUS B CUITY
lMocTaHoBneHus ao 31 aekabpsi 2024 r. skmounTensHo[7]. OaHako, 4. 2 ¢T. 6 ®egepanbHoro 3akoHa «O6
y4acTuu B JONEBOM CTPOUTENBCTBE MHOTOKBAPTUPHBIX JOMOB W MHbIX OOBEKTOB HEABWMKXUMOCTM 11 O BHECEHUN
W3MEHEHU B HEKOTOPbIE 3akoHodaTenbHble akTbl Poccumnckon ®epepaumnny ot 30.12.2004 r. Ne 214-03 3a-
KPEenneHo, YTo B CMy4Yae HapyLLleHWs NpeayCMOTPEHHOrO AOrOBOPOM CpOKa mepefayn y4acTHUKY AONEeBOro
CTpouTenbCTBa 06bEKTA AONEBOr0 CTPOUTENLCTBA 3aCTPOMLLMK YMNaunBaET YHaCTHIKY AONEBOrO CTPOUTENb-
CTBa HeycToKy (nenu). [aHHoe nonoxeHue 3akoHa oTpaxaeT Hopmy K PO, a umenHo ctatbto 401, cornac-
HO KOTOPOM NNLO, He ucrnonHuBLLee 0bs3aTenbCTBa B0 MCMOMHMBLLEE €0 HEHaanexallmm 0bpasom, HeceT
OTBETCTBEHHOCTb NP Hanuuuu BUHbI. Cpok nepegayn obbekTa AONEBOro CTPOMTENLCTBA SBMSETCA CyLle-
CTBEHHbIM W 0643aTeNbHbIM A1 BKIKOYEHWS B JOTOBOP, YTO NO3BONSIET OTIIMYUTL €r0 OT ApYriX. AHanNN3npys
AaHHbIE MOSTOXKEHWUS, MOXHO NMPUATK K BbIBOZY O TOM, YTO rpaxaaHe-y4acTHUKA JONEBOro CTPOUTESNbCTBA, He
NOnyYMBLLME B YCTAHOBMEHHBIN JOrOBOPOM CPOK OOBEKT HEABMXUMOMO MMYLLECTBA, HE UMEKT BO3MOXHOCTM
3aLLMTbI 1 BOCCTAHOBIEHWS CBOETO HAPYLLEHHOro npasa cnocobamu, onpeaenenHsimi B ¢T. 12 MK PO,

BmecTte ¢ Tem yacTbto 6 cTatbn 5 PegepanbHoro 3akoHa ot 30.12.2004 r. Ne 214-03 ycTaHOBNEHO, YTO
YYaCTHWK JONEBOrO CTPOMTENLCTBA, HAPYLLMBLUMIA CPOK BHECEHWS NnaTexa, JOMKEH YNnaTUTb HeyCTONKY 3a-
CTPOMLLMKY 33 KaxablM feHb npocpouku. [pueegeHHoe [loctaHosnenue [pasutensctBa PO wuckniovaer
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HauMcneHne Heyctoikn ¢ «18» mapta no «31» aekabps 2024 roga. BmecTe ¢ Tem, AeHexXHble CpeacTea, B-
NAWMECS CyMMON ONnaThl CTPOUTENLCTBA, HE HAMPaBMAKTCA HANPSMYH0 3aCTPOMLLMKY. YUYaCTHUK JONEBOro
CTPOUTENBLCTBA, BbICTYNAs B KA4YECTBe AEMNOHEHTA, HanpaBnseT AeHEeXHble CPeACTBa Ha CYET 3CKPOY, OTKPbI-
Tbll B@HKOM - 3CKpPOY-areHTOM, KOTOpble B nocneaytoLiem, B TedeHne 10 gHen npu nonyyeHun paspeLueHms
Ha BBOZ B 3KkcnnyaTauuio 06bekTa HEABMXMMOCTY ByayT NepPeYnNCneHbl 3aCTPONLLMKY.

MpoBOAS aHaNM3 NPUBEAEHHBIX BhILLIE CUTYaLWiA, MOXHO OTMETUTL creaytowee. [lpu HEBHECEHUM fe-
HEXHbIX CPEACTB 1 HAPYLLUEHWW MOMOXEHWA JOrOBOPa YYaCTHUKOM [O0NEBOr0 CTPOUTENLCTBA 3aCTPONLUMK He
obnagaet BbICOKMM YPOBHEM pUCKa, B CBSA3M C TEM, YTO CTPOMTENLCTBO HA MOMEHT peaniuaauun oCyLLecTB-
NFETCA He Ha NPAMYI0 AeHEeXHbIMW CPeCTBaMM rPaxaaH, a kak Obl «MOKPLIBAIOTCS» UMW B AANbHENLLEM, 3a-
CTPOMLLMK KaK OpUAMYECKOE NNLO HE MOXET OLLYLLaTh TSXEeCTb OPEMEHN HENOMyYeHNs AEHEXHbIX CPEACTB
OT KOHKPETHOro 3acTpoilimka. [esaTenbHOCTb HpUOMYECKOro Nua OCYLECTBSETCS CaMOCTOSTENbHO, Ha
CBOW PUCK, YTO NpegnoniaraeT Hanmu4mne «CaMONMYHOTO CTPaxoBaHUs» B NEPBYI o4epeab MHAHCOBOrO Xa-
pakTepa. Bo MHOTMX cryyasix, B CBSA3W CO CMOXHOW COLMAnbHO — 3KOHOMUYECKUM COCTOSIHUEM POCCUIACKOrO
rocyaapcTBa, rpaxaaHe, yyacTBylollMe B AONEBOM CTPOUTENBLCTBE, B CBA3N C He Mepeaaven pesynbrata
CTPOMTENLCTBA HECYT BpemMs yBENMYEHNs MaTepuanbHbIX U3AEPKEK, 0ByCnoBneHHoe 0653aHHOCTLI0 ynnaThl
apEHO0BaHHOIO XWIbsl, CTPEMUTENBHON W MOCTOSIHHO — PacTyLel LEHOM Ha mMaTepuarnbl Ans NpoBeAeHns
PEMOHTHbIX PaboT B nocnegyLem.

CornacHo n. 2 MNMoctaHoBnexus MNpasutensctea P® B nepuoa ¢ 1 nonsa 2023 r. no 31 nekabpsa 2024 r.
BKIMIOYMTENbHO pasMep MPOLEHTOB, HEYCTOMKM (LTpada, NeHM), UHbIX (PUHAHCOBLIX CaHKLMA MO AOrOBOPY
yyacTus B JONEBOM CTPOUTENBCTBE WUCYUCTISIETCS UCXOAS U3 TEKyLLen KoveBon cTaBkM LieHTpanbHoro 6an-
ka Poccuiickon ®emepaunn, OEACTBYIOLWIEN HA AeHb MCMOMNHeHWs 00s3aTenbCTB, HO He BbIlle Kroye-
Bom cTaBku LieHTpanbHoro 6aHka Poccuiickon ®egepaumnn, AeNCTBOBABLUEN MO COCTOAHMIO Ha 1 nons 2023 .
[8]. 3HaueHwe Kntouesoit cTaBku LIB PO B nepuop ¢ «1» uons no «31» aekabps 2023 roga 6b1no M3MEHEHO ¢
7,5% po 3HaueHus 16%. BeeneHue oaHHOM HOPMbI 0BYCNOBMMO HEKOE HEPABEHCTBO rPaxaaH B CPaBHEHWM
Apyr ¢ gpyrom. paxgaHe, ycneslwune obpatuTbCs K 3aCTPONLLMKY Nnbo B Cyd 40 AHSA BCTynneHus B cuny [lo-
CTaHoBMNeHus MpaBUTENLCTBA UMESNM BO3MOXHOCTb B3bICKAHUS HEYCTONKM B MOMHON MEPE, TO ECTb, MCHUCIAS
pa3Mep B 3aBMCMMOCTY OT CyLLECTBYIOLLErO npoueHTa cTaBku LIb PO, koTopbiit perynspHo BMAOU3MEHSINCS B
BonbLUnin ypoBEHb. 3aCTPOMLLMKK, HE YCneBLUME 0BPaTUTLCS C aHANOrMYHLIM TpeboBaHUEM, UMEKOT BO3MOX-
HOCTb B3bICKaHUSI HEYCTONKM B COOTBETCTBMM C nokasaTenieM KnoueBoit cTaBkoit B 7,5%, YTO CYLIECTBEHHO
N3MEHSIeT pa3mep MaTepuarnbHON Mepbl OTBETCTBEHHOCTH [9].

Ha ocHoBaHUM 3TOr0, MOXHO NPUIATK K cneayrowemy BeiBogy. [onoxeHne aaHHOM HOPMbI NPOTUBOPE-
4nT, B MEPBYI 0YEPEdb, NPUHLMMY POCCUIACKOrO 3aKOHOAATENbCTBA, ONPEAENSIOWLEMY PABEHCTBO rpaxiaH
nepen 3aKkoHOM, 3akpenneHHomy ctatben 19 KoHctutyuum PO, n HapyliaeT npaBa rpaxaaH B YacTu obecne-
YeHWst BOCCTAHOBMEHWS HapYLUEHHbIX NpaB, NPeAyCMOTPEHHOro ctatben 1 paxaaHcKoro kogekca.

B HacToSALMIA MOMEHT yyacTue B JOSIEBOM CTPOUTENBLCTBE, PE3KO OrpaHNYeHO B paMkax npuHLmna pa-
BEHCTBA Y4aCTHUKOB JOrOBOPHbLIX OTHOLUEHMI, 3a0EHHOM0 cTatben 1 [paxaaHckoro Kogekca u BbicTynato-
LEr0 MCXOOHBIM Ha4arnom rpaxaaHcko—npaBoBbix geiicteui [10]. CnegyeT nogyvepkHyTh, YTO 3TO BOBCE He
03Ha4aeT OrpaHWYeHne NO KPUTEPUIO BCTYMNEHUS U 3aKMTIOYEHUS LOrOBOpa y4acTus B JONIEBOM CTPOUTESb-
CcTBE, NMBO CyLLECTBOBAHME HEKMX NPUBUNENMPOBAHHBIX NPaB CTOPOH Aorosopa. OrpaHuyeHne npas 4ONbLM-
KOB paccMaTpuBaeTCsi Nog YrioM MpoBO3rNalleHnst 3aKOHOAATENEM PasfMYHOrO pPoAa MOOLLPEHWA U Nod-
AEPXKN 3aCTPOLLMKA, BO3MOXHOCTI COBEPLUEHUS LEACTBUI, XapaKTEPU3YIOLLMECS «OTXOXKAEHUEMY OT NoMo-
XEHW [OrOBOPa U HECEHME OTBETCTBEHHOCTH B MEHbLLEN MepE MO CPABHEHUIO C paHEE aHanormyHo — Cylue-
CTBYHOLLMMY NpeLeAeHTaMu.

Bo3MOXHbIM CNOCOBOM YCTpaHEHWS HAPYLLEHWA NpaB rpaxgaH — Y4aCTHUKOB AONEBOro CTPOUTENLCTBA
SIBNSIETCA YCTAHOBMEHME €AMHbIX, 0053bIBAOWMX B «OAMHAKOBOMY», PaBHOM 0OBEME HOPM 3akoHOAaTesb-
ctBa. [aHHbI cnocob BO3MOXHO peanu3oBaTb NOCPEACTBOM BO3BPALLEHME K NMPEXHUM MONOXKEHUAM 3aKOHO-
AaTtensCcTa. MHbIMM CrioBamu, MPUMEHEHNE MHCTUTYTA PECTUTYLMM B OBLLEM CMbICIE, YTO B AOCIOBHOM ne-
PeBOfE C NATUHCKOTO S3blka 03HAYaeT «BO3BPALLEHME NPEXHUX NPaB U NPEUMYLLECTBY.
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J10r0BOP NOCTABKH B I'PAXIAHCKO-
[IPABOBOW COEPE

PYIHEBA HATAJIbA UT OPEBHA

CcTydeHTKa 3 Kypca

MEPEMbILLNEHHNKOBA WHHA HUKOJIAEBHA

aCCUCTEHT kadheapbl rpaxgaHcKoro npaea v npolecca
Benropofckuin rocyfapCTBeHHbIN HaLMOHabHbIA UccnefoBaTensckuit yHueepcuteT HAY benl'y.,
r.benropoa, Poccus

AHHOTaLMA: rpaxnaHCKO-NpaBOBasi XapakTepuCTMKa JOroBopa NOCTaBkv MOAPOOHO OMUCHIBAET OCHOBHbIE
3MeMeHTbl 3TOr0 [JOroBopa C y4eTOM 3aKOHOLATENbCTBA W MPAKTUKM MPUMEHEHMS, B CTaTbe PAacCMOTPEHbI
OCHOBHblE TEPMUHbI [1OrOBOPa MOCTaBKW, MPUBEAEHbI MPEUMYLLECTBA WU HEOOCTaTkM [AHHOMO [4OroBopa, a
TaKkKe PaCCMOTPEH MexaH3M PerynnpoBaHnst U COCTaBeHUs JOrOBOpa.

KntoueBble cnoBa: oroBop NOCTaBKM, MOCTaBLUMK, NOKynaTenb, 06ecneyeHne npas 1 MIHTEPECOB CTOPOH.

THE CONTRACT OF SUPPLY IN THE CIVIL LAW SPHERE

Rudneva Natalia Igorevna,
Peremyshlinikova Inna Nikolaevna

Abstract: the civil law characteristic of the supply agreement describes in detail the main elements of this
agreement, taking into account the legislation and practice of application, the article discusses the basic terms
of the supply agreement, provides the advantages and disadvantages of this agreement, and also considers
the mechanism of regulation and drafting of the contract.

Keywords: supply agreement, supplier, buyer, ensuring the rights and interests of the parties.

[loroBop nocTaBku — 3TO cornalleHune, No KOTOPOMY MOCTaBLYMK 0Bs3yeTcs nepedaTb NOKynaTento To-
Bapbl B ONpefefieHHOM KOnM4ecTBe, acCOPTUMEHTE W B YCTAHOBMEHHBIN CPOK, a NokynaTens 0b6s3yetcs npu-
HATb W onnaTuTb 3TK ToBapsbl (CT. 506 MK PO) [1.¢.329]

CTtopoHamm oroBopa NOCTaBKM BbICTYNAKT MOCTABLUMK U NOKynaTesb.

[MpeameToM fOroBopa NoCTaBKK SABNAKTCSA TOBapbl. TOBapaMu NPU3HAKOTCS BELM U UHOE UMYLLECTBO,
KOTOpoe MoXeT BbITb NpeamMeToM kynnu-npogaxu (cT. 128 MK P®). Tosapbl — 310 06BbEKTHI MaTEPUANbHOM
Mupa, KoTopble MOryT ObITb NepeaaHbl OT NOCTaBLMKa K NoKynaTento. ToBapbl MOryT BbITb Pa3nMyHOro Buaa:
TOBapbl NPOU3BOACTBA, CbIPbe U MaTepuaribl, roToBas NPOAYKLMS 1 Apyrue BULbl TOBAPOB.

[loroBop nocTaBku OOMKEH codepkaTb MHGopMauuio 06 o6beMe NocTaBnsieMblX TOBApPOB, MX Kaye-
CTBE, aCCOPTUMEHTE, YNakoBKe 1 APYr1X XapakTepuCTiKax, BaXHbIX ANs BbINOMHEHUS 0653aTeNbCTB CTOPOH.

LleHa — 3TO feHexHas Cymma, 3a KOTOPYK MOCTaBLMK 0643yeTcs nepefatb TOBapbl MOKynaTento
[2,c.242]. LleHa MOXeT ObITb PMKCMPOBAHHOW UK U3MEHSIEMOI B 3aBUCUMOCTW OT 0Bbema NoCTaBku U yCro-
BWIA 4OroBopa.

B norosope nocTasku onpeaenstoTcs yCnoBrs onnaTbl TOBAPOB, CPOKM U NOPSLOK ONMaThl, BOSMOXHbIE
LTpaHble CaHKLMK 3a HecobnoaeHNe CPOKOB onnaThl U Apyrie (PUHAHCOBbIE YCIOBUS.

[loroBop JomkeH coaepxaTtb MHGOpMaLMio O CpoKax NOCTaBKM TOBApOB, JaTe Havarna noctaBku, npo-
MEXYTOYHbIX CPOKaX W AaTe OKOHYaHMS BbINOSHEHUS 00643aTeNbCTB CTOPOH.

B noroBope nocTasku onpenensioTcs YCrnoBus JOCTaBKM TOBapOB, OTBETCTBEHHOCTb CTOPOH 3a nepe-
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BO3KY M [JOCTaBKy TOBapOB, CTpaxoBaHu1e rpysa v Apyrue BonpocChl, CBS3aHHbIE C TPAHCNOPTUPOBKOW TOBAPOB.

[MocTaBLMK HECET OTBETCTBEHHOCTb 3@ CBOEBPEMEHHYIO MOCTaBKy TOBAPOB, UX COOTBETCTBUE YCOBU-
SIM JOrOBOPa, Ka4ecTBO TOBAPOB W Apyrue 0bs3aTenscTea no A0rosopy.

MokynaTenb 0653aH NPUHATL TOBApPbI B COOTBETCTBUM C YCNOBUSIMM 4OMOBOPA, OCYLLECTBUTbL ONnaty B
CpOK 1 cobntoaath Apyrie ycrnosus gorosopa. B cnyyae HapyLlueHus 0bs3aTenbCTB, nokynatens MOXET ObiTh
NPUBMEYEH K OTBETCTBEHHOCTMW.

OoHUM U3 BaxHbIX acrekToB rpaXAaHCKO-MPaBOBOM XapaKTEPUCTUKW AOrOBOpa NOCTaBKU SBMSIETCS
obecneyeHne npas U MHTEPECOB CTOPOH, 3alLMTa X 3aKOHHbIX NpaB NpuW 3aKMOYEHUN U UCNIONHEHUN LOTOBO-
pa, paspeLLeHne CnopoB W KOHQNKTOB, BO3HMKAIOLMX B NPOLECCe BbINOMHEHMs 06g3aTenseTs. pamoTHoe
otbopMrieHre JoroBopa NocTaBkM 1 cOBMoAeHNe 3aKOHOAATENbCTBA B 3TON 0611acTi ABNSOTCS OCHOBOM AN
YCMELHOro COTPYAHUYECTBA MeXAy NOCTaBLUMKOM W MOKynaTenem.

CTOpPOHbI MOrYT pacToOprHyTb AOrOBOP NOCTaBKW B NMto60e BpeMs Mo B3aMMHOMY cornacuio. [1ns atoro
HeobX0AMMO COCTaBUTL AOMOMHUTENBHOE COrMaLUEHNe O PpacTOPXXEHUM JOroBOpa, B KOTOPOM ykasaTb AaTy
pacTOPKEHUS U NOPSAZOK YPerynupoBaHus B3auMHbIX 06s3aTenbCTB.

B aononHuTensHOM cornatleHn 0 pacToPXKEHUM JOroBopa CTOPOHbI JOIKHbI ykasaTh [3,¢.227]:

e [laTy pacTopxeHus LoroBopa.

e [lopsipok yperynupoBaHus B3auMHbIx 0653aTenbCTB.

e  VHble ycnoBus, KOTOPbIE CTOPOHbI CYUTAKOT HEOOXOAUMBIMMU.

[MopspoK yperynmpoBaHWs B3auMHbIX 0053aTenbCTB MOXET OblTb YCTAHOBMEH B JOMOMHUTENBHOM CO-
rnaleHnn 0 pacTopXXeHU JoroBopa. Ecnv B JONOMHMTENBHOM COrMaLUeHU He ykasaH MopsidoK yperynmpoBa-
HWS B3aUMHbIX 0053aTeNbCTB, TO OH ONpeaenseTcs no obLyyM npaBunam rpaxgaHcKkoro 3akoHo4aTenbCTBa.

[Mpu pacTopxeHun JOroBopa NOCTaBKM NO COrMacui0 CTOPOH CTOPOHbLI 0CBOOOXAAKTCS OT AaNbHeuLe-
ro UcnornHeHus 0bs3aTensecTs no gorosopy. OgHaKo CTOPOHbI JOMKHbI UCNOMHUTL CBOM 0653aTENbCTBA, BO3-
HUKLLWe [0 pacTOPXEHUS AOroBopa.

K npumepy, ecnu nokynatenb NPUHSN 1 ONAATW YacTb TOBAPOB A0 PaCTOPXEHMS LOroBopa, TO npoaa-
Bel, 063aH BEpHYTb MOKYMaTento ynnaveHHyo cymmy. Ecnv npogasel, nocTaBun NokynaTtento YacTb TOBa-
POB, HO NOKyMaTesb UX HE MPUHSN 1 He OnnaTis, TO NokynaTtesnb 0bs3aH onnaTuTb NOCTaBMEHHbIE TOBAPbI.

MpeumyLiecTBaMn pacTOPKEHMS AOrOBOpPa MOCTaBKM MO COMNacutd CTOPOH BbICTYMatoT MPOCTON W
BbICTPbIA NOPSAOK PacTOPKEHUS [OrOBOPA, CTOPOHbI MOTYT CaMOCTOSTENbHO ONPeAenuTh YCIoBUS pacTop-
XEHUSI [OrOBOpa, PacTOPXeHWe A0rosopa No COrnacuio CTOPOH MO3BOMSET COXPaHUTL 4ES0BbIE OTHOLIEHNS
MeXzy CTOPOHaMM.

HepocTaTkamu pacTopXeHUst 4OroBopa NoCTaBKW MO COracuio CTOPOH SBASIOTCS cornacue obenx cTo-
POH Ha PacTOPXXEHWEe 40roBopa, CTOPOHbI MOTYT HE JOrOBOPUTLCS 00 YCNOBMSX pacTOPKEHUS 4OTOBOPa, pac-
TOPXEHME JOrOBOPA NO COrnacuio CTOPOH MOXKET NOBMEYL 3a COOOM AOMONHUTESNbHbIE PAacXodbl Ansi CTOPOH.

[loroBop nocTaBku MOXeT BbITb PaCTOPTHYT MO PELIEHNO Cyaa B cnegyrowmx cnydvasx [4,¢.57]. Cywe-
CTBEHHOE HapyLUeHMe YCNoBMM JOroBopa OAHOM U3 CTOPOH.

e  HeuncnonHeHue unu HeHagnexallee 1cnonHeHne 0bs3aTensCcTea no NOCTaBke.

e HeBO3MOXHOCTb UCMOMHEHMs 0Bs3aTeNbCTBA NO NOCTABKE.

[Ins pacTopxeHusi LOroBopa Mo peLeHntio cyaa Heobxoammo 0bpaTUTLCS B CYA C UCKOBLIM 3asiBNEHM-
eM. B nckosom 3asBrneHn HeobxoamMmo ykasaTb OCHOBaHUS ANS pacTOPXEHWUS JOroBOpa U A0Ka3aTenbCTBa,
noATBepPXaatoLLMe 3T OCHOBAHMS.

PacTopxeHue [oroBopa NocTaBKkM MO PELLEHUIO CyAa BO3MOXHO B CrieAyoWmX crnyvasx: CyLLeCTBEHHOe
HapyLUEHMe YCroBUI [OroBopa OAHOM U3 CTOPOH, HEUCMOMHEHWE WNW HeHaafexallee MCnonHeHne obssa-
TENbCTBA N0 NOCTaBKe, HEBO3MOXHOCTb UCMONHEHUs 0653aTenbCTBa N0 NOCTaBKe.

Cypn paccmoTpuT 4eno M BbIHECET PeLLEHNe O pacTOPXEHUM JOroBOpa NOCTaBku. PelleHune cyaa sBns-
eTcs 06s3aTeNbHbIM AN UCMOSNHEHUS CTOPOHAMM.

[Mpu pacTopkeHun JOroBopa NOCTaBKM MO PELUEHUI0 CyAa CTOPOHbI JOIKHbI BEPHYTb ApYr Apyry BCe
nomnyyYeHHoe no Jorosopy. Ecnn ogHa 13 cTOpoH ucnonHuna 0bs3atenscTBa no 4OroBOpY YacTUYHO, TO ApY-
rasi CTOpPOHa [0MKHA BO3MECTUTb €1 MOHECEHHbIE pacxodbl.

Kpome TOro, npu pacTopkeHuu JoroBopa nocTaBky MO PELUEHUI0 CyAa MOTYT BO3HWUKHYTb CriegytoLme
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NOCNeACTBUS: NOCTaBLMK 06513aH BO3MECTUTL MOKynaTesnio yObITKW, MPUYMHEHHbIE PaCTOPXEHNEM AOr0BOpa,
nokynaTenb 06s3aH onnaTuTb NOCTaBLYMKY CTOMMOCTb MOCTaBMEHHbIX TOBAPOB, €CNN OHW ObINi NPUHSATHLI 40
pacTOPXEHWUsI LOrOBOPa, €CMK AOrOBOP NOCTaBKM OblN 3aKIMKOYEH Ha ANKUTENbHBIA CPOK, TO CTOPOHA, PacTopr-
HyBLLasi 4OroBOp, MOXET ObITb 0Bsi3aHa BbINNATUTL APYro CTOPOHE KOMMEHCALMIO 3@ 4OCPOYHOE pacTopxe-
HWe JoroBopa.

lMpenmMyLiecTBaMW pacTOpXXEHUst AOTOBOPA MOCTABKW MO PELLEHMI0 Cyaa SBASIOTCS: BOSMOXHOCTb pac-
TOPXEHUs1 OrOBOpa NOCTaBKM B CMyvae CyLECTBEHHOrO HapyLUEHMsl YCOBMIA 4OrOBOpPa OAHOM M3 CTOPOH,
BO3MOXHOCTb BO3MELLEHNS YObITKOB, NPUYMHEHHBIX PACTOPXXEHWEM [OrOBOpa, PELleHe cyaa sensetcs obs-
3aTenbHbIM NS UCMOMNHEHUst CTOPOHaMK [5,¢.174]. HegocTtaTkamu pacTopXeHnst JOroBopa nocTaBkM Mo peLue-
HUIO Cyda SBNSOTCS: ANUTENbHBIA U CNOXHBIA NOPSAOK PaCTOPKEHNS [OroBopa, HeobX0AMMOCTb AOKa3blBa-
HWS OCHOBAHWI 41151 PaCTOPXXEHUst AOrOBOpa, CyAebHbIe pacxoabl, KOTOPbIE MOTYT ObiTb BO3MOXEHbI HA UCTLA.

Mpu pacTopXeHWn JOroBopa NOCTaBKW CTOPOHbI AOMKHBI BEPHYTb APYr APYry BCE NOMy4YEHHOE Mo Ao-
rosopy. Ecnu ogHa 13 cTopoH ucnonHuna obs3aTenscTBa No 4OroBOpY YacTUYHO, TO Apyrasti CTOPOHa A0KHa
BO3MECTUTb €M NOHECEHHbIe pacxob! [6,¢.888].

MocTaBLmk 06513aH BO3MECTUTb NOKYNaTento YObITKW, MPUYMHEHHBIE PACTOPXXEHEM AOTOBOPA.

MokynaTenb 0653aH onNnNaTMTb NOCTABLUMKY CTOMMOCTb MOCTABMEHHbIX TOBAPOB, ECAIN OHW Oblnn npu-
HATbI 10 PACTOPXeEHWs 4OroBopa.

Ecnu poroop noctaBku Obin 3aknioyeH Ha ANUTENbHbLIA CPOK, TO CTOPOHA, PAacTOPrHyBLIAs 4OrOBOP,
MOXeT BbITb 0653aHa BbINNATUTL APYron CTOPOHE KOMMEHCALWI0 3a JOCPOYHOE pacTOpXXEHUE AOroBopa.
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CPABHUTE/bHbIV AHANN3 HAUMEHOBAHMA
MECTA NPOMCXO0XEHWA TOBAPA W WHBIX
CPEACTB UHAUBNAYAJINSALIMH,
CBA3AHHDIX C I'EOr PAOUYECKUM
[OA0KEHNEM

JHEEB Xbl3bIP AMEBIY

CrygeHT 1 Kypca maructparypbl

tOpuanyeckuin pakynbTeT

®robY BO «®uHaHcoBbIN yHUBEPCUTET Npy MpaButenscTee Poccuiickon Gegepaiyymy
Mocksa

AHHOTaLus: B cTaTbe UCCNEayTCS 06LLME N OTINYNTENbHBIE NPU3HAKI HAUMEHOBAHUS MECTA MPOUCXOXKE-
HUS| TOBapa B CPaBHEHMM C MHbIMW CPeACTBaMK MHAMBWAYaNM3aLmmu, KOTOpble CBS3aHbl C reorpagmyeckum
nonoxeHnem. MpoaHanuaupoBaHbl, CXOXME MO KOHLIENLMM W NPUPOAE, OTEYECTBEHHbIE N MHOCTPaHHbIE KOH-
CTPYKLMW.

KntoueBble cnoBa: npaBo MHTEMMEKTyanbHOM COBCTBEHHOCTH, CPeACTBa WMHAMBMAYaNU3aLmuy, HauMeHoBa-
HUE MecTa MPOUCXOXAEHUs ToBapa, reorpachmyeckoe ykasaHue, rapaHTUpOBaHHbIA TPAAULMOHHBIN NPOAYKT,
PErMOHarbHbIE KOMNEKTUBHbIE TOBAPHbIE 3HAKM.

COMPARATIVE ANALYSIS OF THE APPELLATION OF ORIGIN OF GOODS AND OTHER MEANS OF
INDIVIDUALIZATION ASSOCIATED WITH A GEOGRAPHICAL INDICATION

Eneev Hizir Alievich

Abstract: The article studies the general and distinctive features of the appellation of origin of goods in
comparison with other means of individualization, which are associated with geographical location. Domestic
and foreign constructions similar in concept and nature are analyzed.

Key words: intellectual property, means of individualization, appellation of origin, geographical indication,
traditional specialty guaranteed, regional collective trademarks.

Ha coBpemeHHOM aTane pasBuTIS SKOHOMUKA MAPOBOE COOBLLECTBO NMPUXOMANT K OCO3HAHMIO HEObXo-
AMMOCTN pedhopMaLy 3aKoHOAaTENbCTBA B Chepe OXpaHbl CPEACTB MHAMBMAYanU3aLmMm, MOCKONbKY CyObek-
Tbl PbIHOYHbBIX OTHOLLEHWUA CTOMKHYMUCh C NMOTPEBHOCTBI0 B MOBbILIEHUS KOHKYPEHTOCNOCOBHOCTI TOBAPOB W
YCIyT, peanu3yemblX y4acTHUKamu pbiHKa.

CpeacTea MHAMBMAYanMU3aLMn NOMy4YMnM CBOE OTEYECTBEHHOE NPABOBOE OCMbICIIEHME MOCHE Nepexo-
[a CTpaHbl OT afMWHUCTPATUBHON SKOHOMMKN K PbIHOYHOM, T.K. B TOT MOMEHT He UMENock HeoGXoaMmocTy
ANS BbIAENEHUS KOHCTPYKTOB NMOAOGHOMO BMAA 1 He ObINo OCYLLECTBNEHO NMPOBEAEHUE OCHOBOMOMAratoLLmMX
UccrneaoBaHuUiA JaHHON TeMbl OTEYECTBEHHbIMU NpaBoBefaMu. Ha hoHe WHbIX CpeacTB WHAMBMAYanU3aLmum
BbIAENSAETCS HAMEHOBaHNE MECTa NPOUCXOXKAEHNS TOBApa.
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KoHuenums gaHHOW KaTeropum yHuKanbHa CBOMM OTHOLUEHMEM K UCKMKOYUTENbHBIM NpaBam. Pag yue-
HbIX CYMTAET HaUMEHOBaHWE MeCTa NPOUCXOXKAEHNS TOBapa KBa3U-UCKMKOYNTENbHBIM. [JaHHYI0 TOYKY 3peHUs
nopaepxusaet TpyHueckuit KO.B.: «HanmeHoBaHWe MeCTa NpoOMCXOXAEHNS ToBapa He MOXET ObiTb 06bek-
TOM MCKIOYUTENBHOTO NpaBa OTAENbHbIX IOPUANYECKUX UK (DU3NYECKMX MWL, B €ro KNacc4eckoM noHMMa-
HUM (KaK, Hanpumep, UCKIMIYMTENBHOE NPaBO Ha TOBAPHbIN 3HaK). [pyrMu CrioBamm, HUKTO He MOXET [o-
BUTHCS MOHOMOMMM Ha UCNONb30BaHWE Kakoro-nnbo HauMeHOBaHNS MecTa NPOUCXOXAEHUS ToBapa.». [1]

Cpepm y4yeHbIx ObITyeT M nHas Touka 3peHunst. OguH u3 Hux 3.M1. [aBpunos, Mo €ro MHEHWHo, «...NpaBo
Bnajenblia CBUAETENbCTBA HA HAMMEHOBAHWE, Ha UCMONb30BaHUE HAMEHOBAHWS He 3anpeLlaeT Ucnorb3o-
BaHWE 3TOrO € WK CXOLHOMO A0 CTEMEHW CMelleHns 0603HaYeHns BnaaenbLam Apyrx CBUAETENbCTB Ha
TOXOECTBEHHOE UINN CXOHOE HaUMEHOBaHWe, T.e. He AENCTBYET NPOTUB 3TUX JUL, KaK UCKNtounTensHoe. Op-
HaKo MPOTWB APYrvX NWL 3TO NpaBO AENCTBYET Kak WUCKMoumMTEmnbHOe. Takum obpasom, no cytu gena, aTo
NpaBo ABMSETCS UCKIIOYUTENBHBIMY.[2]

lMpupoga HauMeHOBaHUS MecTa NPOUCXOXOEHNS TOBapa, UMEET HEOAHO3HAYHOE MOMOXEHUE B Hayy-
HbIX Kpyrax.

OTHOCUTENbHO HEAABHO POCCUMMCKOE 3aKOHOAATENbCTBO MPETEPNeNo U3MEHEHWS, NOsSBUNAch HOBas
kaTeropus 06BLEKTOB WHTENNEKTyanbHOM COBCTBEHHOCTW «reorpaduyeckoe ykasaHue». [laHHas kateropus
Ka)XeTCA KpanHe MOXOXEN Ha HaMMEHOBaHME MECTa MPOUCXOXKAEHNS TOBapa, HO Aabbl UCKMKOUMTL X OTOX-
[EeCTBNEHNe HeobX0aMMO NPOBECTH KOMMIIEKCHOE CPaBHEHWE BbileHA3BaHHbIX OOBEKTOB UHTENNEKTyanbHOM
[EATENbHOCTH.

Ecnm ncxogutb 13 4eMHULMA AaHHbIX KaTeropyi, TO MOXHO 3aMeTUTb, YTO reorpacpuyeckoe ykasaHue Kak
KOHCTPYKLMS NPOLLE MO CBOE KOHLenLuK, 1 Ans BKOYeH!s 06bekTa B JaHHYIO KaTeropuio Heobxoanmo CooTBeT-
CTBME MEHbLLEMY KONMYECTBY YCIOBMIA HEXENN B CIy4ae C HaMMEHOBaHWEM MECTa NPOVCXOXAEHNS TOBapa.

l'eorpacuyeckoe ykasaHue — obo3HayeHne ToBapa, KOCBEHHO CBS3aHHOE C OMpefeneHHbIMU Kave-
CTBEHHbIMU U penyTaLWOHHbIMW XapaKTepucTukamu reorpacmyeckoro obbekta, Ha TEPPUTOPUN KOTOPOrO
ocyllecTBrneHa xota 6bl 0aHa W3 CTaguin NPOM3BOACTBA TOBapa. HauMeHoBaHWe MeCTa NPOMCXOXAEHWS TO-
Bapa B CpaBHEHUM C reorpadnyeckum ykasaHneMm umeeT bonee CnoxHYK CTPYKTYpY, T.K. BKIOYaeT B cebs
W3BECTHOCTb B pesynbTaTe UCMONb30BaHWS ToBapa, 0CobbIe CBOMCTBA KOTOPOTO MCKMIOYUTENBHO onpeaens-
tOTCS NPUPOAHBIMM YCIIOBUAMM W MIOACKAMM (hakTOpamm AaHHOTO reorpadmyeckoro 06bekTa, Ha TeppuTopum
KOTOPOro OCYLLECTBNATCA abCOMOTHO BCe CTaguW MPOM3BOACTBA TOBapa ANs (hOPMUPOBAHUS UCKIHOYK-
TeNbHbIX CBOWCTB NPOAyKTa

MobanbHO JaHHbIE KaTeropum SBASKOTCS CXOXUMW, HO HaUMEHOBaHWe MecTa NPOUCXOXAEeHUs ToBapa
Bonee nonuacnekTHO NO CBOEW NPUPOAE BBUAY CROXHOW NPOLeaypbl peanu3alum 1 perncTpaLmmn npasa.

Mpu CpaBHEHWM BbILEYNOMSHYTLIX CPEACTB WHAMBMAYaNM3aLmMM CnpaBeanuBbIM OyaeT 3aTpoHyTb ac-
nekT peructpauum. HeobxoauMbIM yCrioBUEM PETUCTPaLMM HAUMEHOBAHWUS MeCTa MPOUCXOXAEHUS TOBapa
SBNSETCS 3aKNYeHne YNONMHOMOYEHHOMO Ha 3TO rOCYAAPCTBEHHONO OpraHa O TOM, YTO B rpaHuuax onpege-
NEeHHOro reorpacuyeckoro obbekTa 3asBUTENb MPOM3BOAUT TOBAp, OTBEYaLMiA TpeboBaHWAM 3aKoHOAa-
TenbCTBa. B cnyyae ¢ reorpadmyeckum ykasaHuem, c60pom W npesocTaBneHneM LOKyMEHTOB B PocnaTeHT
3aHNMaeTCst HeMoCpPeCTBEHHO 3asiBUTEb.

Tarke Heobxognmo 0BpaTuTbCs K MEXZyHapoAHOMY OnbITy. MupoBas npakTika MMeeT B CBOEM apce-
Hane NoXoXue CpeacTBa WHAVMBMAYaNWU3aLmMm, UCNONb3yeMble NPeanpUHUMaTeNsM1 Ans OCYLLECTBIEHUS fe-
ATENbHOCTM!.

B ctpaHax 6nvxHero 3apybexbsi, Takux kak ApMEHMs, CyLLeCTBYET rapaHTUPOBaHHbIN TPaaWLMOHHBIN
NPOAYKT.

[apaHTUPOBaHHbIM TPAAMLMOHHBIM MPOAYKTOM CYATAETCS CEeNbCKOXO3ANCTBEHHAs MPOAYKUMS unu
NPOAYKTbI NUTaHMS, Crielndnyeckne CBOCTBA KOTOPbIX U3BECTHbI M KOTOPbIE 3apernCTpupoBaHbl B YCTAHOB-
NEHHOM 3akoHOM nopsiake.[3] MapaHTUPOBaHHLIN TPAAMLIMOHHBLIA NPOAYKT 06nafaeT TakuMK YHUKAmbHLIMY
NpU3HaKkamu, Kak CneLmguUYHOCTb 1 TPAAULIMOHHOCTb. CneumndnyHOCTLIO0 SBASIOTCS NOKa3aTenu, N0 KOTOPbIM
NPOAYKT SIBHO OTNMYAETCS OT APYroro NpoAyKTa TOro Xe Tna WK KaTeropum, a TpaguuMoHHOCTb BblpaxaeT-
Csl B NPeACTaBNEHUM Ha PbIHKE, B TEYEHWUN NPOLOIMKUTENBHOTO NEPUOLA BPEMEHN, YTO YKa3bIBAET Ha 0bCToS-
TENbCTBO Nepeaayn 0CobeHHOCTM NPOM3BOACTBA U3 MOKONEHNS K MOKOMEHMIO.
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lMpoBOASA aHanu3 AaHHOTO CpeacTBa WHAWBMAYanu3auun, Mbl 0GHapyxuBaem cBoeobpasue, 3aknoya-
toLLleecs B Npu3Hakax, Kotopble He 3akpensnieHbl B kKoHuenuun HMIT, a uMeHHO cneuuduyHOCTb 1 Tpaguuu-
OHHOCTb. Takke WHTEPECeH MOMEHT OTHOLUEHUS 3TOW KOHCTPYKLMM UCKITIOYMTENBHO K TOBapaM CerlbCKOXO-
3AMCTBEHHON NPOAYKUMM U NPOLYKTaM MUTaHWUS, NMOCKONbKY HaMMEHOBaHWe MecTa MPOUCXOXAEHUs ToBapa
BO3MOXHO MPUMEHUTb B OTHOLLEHWUW Pa3fnYHbIX BUAOB TOBAPOB.

KpaitHe 3aHMMaTeneH OnbIT SAMOHCKOrO 3aKOHOAATeNbCTBa B AaHHOM cpepe. Ha AaHHbIn MoMeHT Oc-
HOBHbIM 3aKOHOM ANOHWW 06 MHTENNEKTYanbHON COBCTBEHHOCTM M 3aKOHOM O TOBApHbIX 3HaKax perynupy-
l0TCA [Ba CpPeACTBa WHAMBUOYaNM3aLmMm, CBA3aHHbIX C reorpadnyeckumm obbekTamu: reorpadmyeckne yka-
3aHUS W pernoHasbHble KOMNEKTUBHbIE TOBAPHbIE 3HAKM.

PervoHanbHbIN KONMEKTUBHbIA TOBAPHbIN 3HaK — 0603HaYeHKe, co3gaBaemoe NbbiMu npeanpuHuma-
TENbCKUMU 06BEANHEHNAIMM, MPU YCIOBUM, YTO B PE3ynbTaTe 1CNoMnb3oBaHUs YrieHamu 06begnHeHNs, Takom
TOBapPHbI 3HAK CTan U3BECTEH cpeay noTpebuTenen Kak OTHOCALMACS K AeSTeNbHOCTU AaHHOTO 0bbeamnHe-
HWS UNW ero YneHoB.[4]

PKT3 nmeeT onpeneneHHble orpaHNyeHnst B HAMMEHOBAHUN: MOXET COCTOSITb TOMbKO U3 Ha3BaHus pe-
MMOHa W HaMMEHOBaHWS ToBapa WK ycnyru, Mo BkNKYaTh B Ce6s CUMBOMbI, KOTOPble 0BbIYHO YKa3bIBAKOT
Ha MEeCTO NPOUCXOXAEHUS ToBapa.

FIBHbIM OT/IMYMEM OT HAUMEHOBAHWS MeCTa MPOUCXOXAEHUS ToBapa SBMsSeTcs HeobXoaMMocCTb B CO-
30aHu 0BbeMHEHNS NpeanpuHUMATENEN AN PEruCTpaLmmn 1 OCYLLECTBNEHNS 3aLUMTbI NMPaB CBA3AHHbIX CO
AaHHbIM CPEACTBOM MHAMBMAYaNM3auuu, a Takke obssatenbHbiM TpeboBaHuem ByaeT ¢akTop M3BECTHOCTY
3Haka cpeaw notpebutenei. bonee TOro, CyLWECTBYIOT ONpeaeNieHHble OrpaHNYeHIs], CBA3aHHbIE C HAUMEHO-
BaHWeM ToBapa.

[MpoaHanuanMpoBaB OTEYECTBEHHbIA U MEXAYHAPOAHLIN OMbIT, Mbl NPUXOAUM K OnpeserieHHbIM BbiBO-
pam. Cpeactea WHAMBMAYanM3aLmm, CBA3aHHbIE C reorpadueit NPON3BOACTBA TOBApa, UMET COBCTBEHHYHO
cneunduky B 3aBMCUMOCTW OT FOCYAAPCTBEHHbIX, SKOHOMUYECKUX W UCTOPUYECKX OCOBEHHOCTEN pervoHa.
Bce YeTbipe KOHCTPYKUMK, NpOaHanu3npoBaHHble B paboTe UMEKT Cxoxue Lenu: 1) 3awumta npas npousso-
AuTenei, 2) coxpaHeHue KynbTypHOro Hacneaus, 3) obecneyeHne QOCTOBEPHOCTH MHAOPMALMK Ans NoTpe-
BuTenen ToBapoB W yCyr.

Takke Heobxoanmo 0603HauYMTb, YTO chepa NMPUMEHEHNSI HAUMEHOBAHUS MeCTa NPOUCXOXAEHUS TO-
Bapa LMpe WHbIX aHanmaupyembix KOHCTpyKumin. HMIT moxeT mcnonb3oBaTtbes B 0603HaYeHMM GOnbLuen
kaTeropuu ToBapoB 1 ycnyr, B otnudue ot 'Y, M n PKT3.

HaunmeHoBaHe mMecTa NpoucxoxaeHus ToBapa Bobpano B cebs psg KIYEBbIX MPU3HAKOB TakuX, Kak
OCYLLECTBIEHWE BCEX CTaANN NPOU3BOACTBA Ha ONpeaerneHHON TEPPUTOPUM; BIIMSHIUS NPUPOSHOIO U YenoBe-
4ecKoro (haktopa Ha xapakTepuCTUKM TOBapa; CBA3b HAaUMEHOBAHWS C Ha3BaHWEM MECTHOCTM MPOU3BOACTBA
npoaykTa.

V13y4eHHble KOHCTPYKLMW SBNSIOTCS LIEHHBIMIU MHCTPYMEHTaMu NS 3aLuThbl Ha3BaHWUi 1 0603HAYEHMIA,
CBSA3aHHbIX C KOHKPETHbIMU reorpaduyeckuMi pernoHamu. Boibop Hanbornee nogxoasiuen KOHCTPYKUMK 3a-
WKTbI ByAEeT 3aBMCETb OT KOHKPETHBIX Liener u TpeboBaHuii npoaykTa.
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[PAXAHCKIM MCK KAK CMOCOB SALUMTBI OT
HEOGHOBATEJIbHOI'0 0bOr ALLLEHWA B
CAEACTBAW KWBEPMOLLEHHWYECTBA

'HECTEPOBA MAPA CEPTEEBHA,
YYAVKWUH ANEKCARIIP HWKONAEBMY

CTygeHThl
®IBOY BO «[lanbHeBocTouHbIN MHCTUTYT (punuan) BIYHO (PTA Muntocta Poccum)»

HayyHb1ii pykosodumens: MunoeaHoea Hamanbsi AHamonbegHa
doueHm kaghedps! ['paxdaHCcKo20 npasa u hpoyecca
®rb0Y BO «[anbHesocmoyHb il uHemumym (punuan) BI'YKO (PlA Muntocma Poccuu)»

AHHOTaUmA: B CTaTbe pacCMaTPUBAIOTCS aKTyanbHble BOMPOCHI MPaXaaHCKOro 1cka kak cnocoba 3awuThbl oT
HEOCHOBATENbHOrO 0BOralleHnsl, a UMEHHO 3aliuTa B CreACTBMM KMOEPMOLLEHHNYECTBA. AHaNMU3NUPYOTCS
MPUYMHBI N OCHOBAHMS! BO3HUKHOBEHWS KOHAMKLMOHHBIX 00513aTeNbCTB.

KntoueBblie cnoBa: rpaxaaHckuid UCK, HeOCHOBaTenbHoe oborallexne, knbepMOoLLIEHHNYECTRO.

A CIVIL LAWSUIT AS A WAY TO PROTECT AGAINST UNJUSTIFIED ENRICHMENT AS A RESULT OF
CYBERBULLYING
Nesterova Maria Sergeevna,
Uchaykin Alexander Nikolaevich

Scientific adviser: Milovanova Natalia Anatolyevna

Abstract: The article deals with topical issues of civil action as a way to protect against unjustified enrichment,
namely protection as a result of cyberbullying. The reasons and grounds for the occurrence of conditional obli-
gations are analyzed.

Key words: civil suit, unjustified enrichment, cyber fraud.

0b653aTenbCTBEHHbIE OTHOLIEHWS - OAHU U3 CaMblX MHOrO06pasHbIX 1 pacnpoCTPaHeHHbIX rpaxaaH-
CKMX MpaBOOTHOLeHUN. OBsizaTenbCcTBa BCNeACTBME HEOCHOBATENLHOTO 0OOralleHns SBnslTCa (Hapsay ¢
0b6s13aTenbCTBaMU M3 NPUYMHEHUS Bpeda) CaMOCTOSTENbHbIM BULOM BHEAOTOBOPHBLIX 0053aTenbCTB, ypery-
NMPOBaHHbIX Ha YpoBHe oTaenbHor 60 [nasbl I'paxagaHckoro Kogekca PO.

lMog HeocHoBaTeNbHbIM 0BOralleHMEM NPU3HAETCS Yy)KOe UMYLLECTBO, BKNOYas AEHbIM, BELM, UHble
Bnara, KoTopble NMLO He3akoHHO Npuobpeno unu cbeperno 3a cyeT Apyroro nuua. B Teopum rpaxgaHckoro
npaBa Takoe 0053aTenbCTBO Ha3bIBAKT KOHAMKLUMOHHBIM. [laHHOe 0653aTenbCTBO HanpaBneHo Ha BOCCTa-
HOBMEHWe UMYLLECTBEHHON Cepbl NOTEPMEBLLErO, HapyLLEHWe KOTOPO CTano pesynbTaToM NoBeAEHUs npu-
obpetaTtens uMyLLecTBa, CaMoro noTepnesLIero, TPETbUX ML,

Cnegyet nmeTb BBMAay, Yto cornacHo cT. 1109 paxaaHckoro Kogekca Poccuiickon ®epepaunn He
noanexar BO3BpaTy B Ka4eCTBE HEOCHOBATENbHOMO 060raLLeHus:

1) uMyLWecTBO, nepefaHHoe BO WUCMONMHeHWe 0bs3aTensCcTBa A0 HACTYNNEHWS CPOKa MCMOMHEHNS,
ecrnu 0653aTenbCTBOM He NpeayCMOTPEHO UHOE;
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2) UMyLLeCTBO, NepefaHHOe BO UCMOMHEeHMe 06s3aTenbCTBa N0 MCTEYEHNN CPOKA MCKOBOW AABHOCTY;

3) 3apaboTHas nnata v NpUpaBHEHHbIE K HEW NNaTexu, NeHcMK, Nocobus, CTUNeHauN, BO3MELLEHWe
BpeAa, NPUYMHEHHOTO XM3HU UMK 300POBbLIO, aNMMEHTbI U UHbIE AEHEXHbIE CYMMbI, MPEAOCTABNEHHbIE TPaX-
AaHUHY B KayecTBe CPEACTBA K CyLECTBOBAHWIO, MPW OTCYTCTBUMM HEAOOPOCOBECTHOCTM C €0 CTOPOHbI 1
CYETHOMN OLINBKY;

4) [eHexHble CyMMbl W MHOE UMYLIECTBO, NPefoCTaBrieHHble BO WCMOMHEHWE HEeCYLIeCTBYHOLEro
obs3aTenbCTBa, ecnv NpuobpeTaTtenb LOKaXeT, Y4To nuuo, TpebyloLlee Bo3BpaTa UMyLLECTBa, 3Hano o6 oT-
cyTCTBUM 0Bs3aTenbCTBa NMBO NPesoCTaBMno UMYLLECTBO B Liensax 6naroTBOpUTENbHOCTMY.

OcHoBaHMEM BO3HWKHOBEHMSI 0053aTenbCTBa BCEACTBME HEOCHOBATENbHOMO 06OralieHms SBnseTcs
OPUANYECKNA haKT, NMOBNEKLWMUIA UMYLLECTBEHHOE oboralleHne npuobpetatens. pn 3TOM npasuna O KOH-
AVKUMOHHbIX 0053aTeNnbCTBax NPUMEHSIOTCSA HE3aBUCMMO OT TOrO, SIBUMOCH I HEOCHOBaTeNbHoe oborale-
HWe pe3ynbTaToM NOoBEAeHNs NpuobpeTtatens UMyLLeCTBa, Camoro NOTepneBLIero, TPETbUX ML, UK NPOKU30-
LUSIO NOMUMO UX BOMN.

Haunbonee pacnpocTpaHeHHbIM cnocoboM HeOCHOBaTeSbHOMO oboralleHne B nocneaHee Bpems cTano
knbepmoLLeHHNYeCcTBO. KnbepMOoLLIEHHYeCTBO — 3TO OAWH U3 BULOB KMOepnpecTynneHuit, Lenbko KOTOporo
SBNSAETCA NPUYNHEHNE MATEPUANbHOTO UMK MHOTO yiuepba NyTEM XULLEHNS NUYHOW UHCOPMaLMK NONb30Ba-
TENS.

CornacHo yronoBHoMy 3akoHogaTenscty PO, knbepmoLlieHHYeCTBO KBanuduumpyetcs no ct. 159.6
YK P®. [laHHbI BUA NpecTynneHns 3aKmio4aeTcs B XMLLEHUM YYXOro UMyLLECTBa Uiv npuobpeTeHun npasa
Ha 4yK0e MMYLLECTBO MyTeM BBOAQ, yAaneHus, BriokMpoBaHus, MoaUMUKaLMM KOMMBIOTEPHOM MHOPMaLmK
nbo MHOro BMeLaTenbCTBa B (PYHKLMOHUPOBaHWE CPELCTB XpaHeHus, 06paboTku unu nepeaayn KoMnb!o-
TEPHOW MH(OPMALMM U MHADOPMALMOHHO-TENTEKOMMYHUKALIMOHHBIX CeTel, B CIEACTBUN YEro, OCYLLeCTBNS-
€TCS HEOCHOBaTENbHOE 060raLLeHe KbepnpeCcTynHUKOM.

OCHOBHbIMI 3rEMEHTaMI HEOCHOBaTeNbHOrO oboralleHns B cdepe KnbepMoLeHHYeCTBa B paMKax
YrOSIOBHOMO 3aKOHOAATENbCTBA SABMSAOTCS:

1. TMonyyenne oborawieHusi. KnbepnpectynHuk omkeH nony4nts nobyto opmy Bbirogy. Yaiue sce-
r0 370 AeHbrM, NMBO UMYLLIECTBO XEPTBBI.

2. OtcyTcTBME 3aKOHHOMO OCHOBaHUS. B aHHOM criyvae fomkeH BbiTb dhakT HesakoHHOro oboratle-
HWS, NGO NPaBOBOrO OCHOBaHMS 0BOraLLeHUsI.

3. [lpnunHeHue ybbITKOB Apyron cTopoHe. HeocHoBaTenbHoe oboralleHne JOMKHO NOBMeYb 3a CO-
ol uHaHCoBbIE YObITKM.

[laHHbI BUA NPECTYNNEHN NpeACTaBNseT coboi Cepbe3HyHo Yrpo3y B COBPEMEHHOM Li)POBOM MUpeE.
K Hanbonee pacnpocTpaHEHHbIM cnocobam KnbepmoLLEHHNYECTBA OTHOCATCS:

1. MolueHHn4ecTBO CcBA3aHHbIE ¢ SMS-coobleHnamu. [lJaHHoe NpOTMBOMPaBHOE AEsHWE COBepLUa-
€TC4 YalLe BCero ABymsi cnocobamm.

1.1. KnubepnpecTynHuk co3gaeT akkayHT B coLuasnbHbIX CETSX M BbiaaeT cebs 3a CTaporo 3HakoMoro,
BbiNpaLLMBas NPK 3TOM AEHbIW.

1.2. KnubepnpecTynHuK B3nambIBaET YyXKOWM akkayHT B COLMArbHbIX CETAX, KOTOPbIE NPUHAANEXUT OpY-
romy nuuy, 1 BblbupaeT xepTB kKnbepMOLIEHHMYECTBA Cpeamn Apy3en nuua, KoToporo Banomasn. B gaHHOM
cnyyae KnbepnpecTynHuK MMeeT HauboNbLUMA LIAHC 3anonyyuTb Yyxue AEHEXHbIe CPEeLCTBA, MOCKOMbKY
Bornblue BTMpAETCs B AOBEPUE 3a CHET TOTO, YTO NPEACTaBNseTcs 6nmn3kuM 3HaKOMbIM.

2. MolueHH1YeCTBO B coupanbHbix ceTsX. [aHHbIn cnocob npectynneHuns BoipaxaeTcs B nybnuka-
LN B pasfiMYHbIX COLMAnbHbIX CETSX MMNEepCChINOK, Ha KOTOpble MepexoauT XepTea, He 3adyMblBasich O No-
CneacTBusIX.

3rOYMbILLMEHHUKN UCMOMb3YIOT pasfinyHble METOMbl, Takne Kak (DULLMHT, BPEAOHOCHOE MporpaMMHOE
obecrneyeHre 1 B3NOM akkayHTOB, YTOObI MOMYYNTb HECAHKLMOHUPOBAHHBIN JOCTYN K YY)XMM CPEACTBAM U WH-
(hopmaLuu. B pesynbTate xepTBbl KWOEPMOLLIEHHNYECTBA MOTYT NOHECTW 3HAYNTENBHbIE (PUHAHCOBLIE MOTEPY.

B pamkax uccnefoBaHus AaHHOM TeMbl, CrefyeT BbIACHUTb MPUYMHBI, NO KOTOPbIM rpaxaaHe noasep-
ratoTCs Npu COBEPLUEHUN B OTHOLLIEHWW HUX NPECTYNNEHNAM B cchepe KnbepMoLIEHHNYECTBa.

Tak, BblOensioT cregytoLme NpudnHbI JOBEPUMBOCTY rpaXaaH:
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1. Yenoseueckas npupoaa. J1toan CKNOHHbI 4OBEPSATHL APYTM, OCOBEHHO ECAIN OHU KaXyTCs aBTOpYU-
TETHBIMW NN 3acnyXuBalOWMMK AoBepus. MOLLIEHHUKM YacTo MUCMONb3YKT 370, co3daBas ybeauTenbHble
noaaenbHble Be6-CanTbl, ANEKTPOHHbIE NUCbMA W COOBLLEHMS B COLMANbHBIX CETSAX.

2. [eduuut 3HaHui 0 knbepbesonacHocTn. MHOrME Moan He 3HAKT O pasnMyHbIX MeTogax kubep-
MOLLEeHH1YecTBa. JT0 AenaeT ux bonee ysa3suMbIMK Ans atak. [JoBepUMBOCTb rpaxdaH Takke MOXET bbiTb
obycnoBneHa HegoCTaTKOM UHGOpMaLK O KnbepnPeCTyNHOCTY M cnocobax 3aluTbl OT Hee.

3. JloxHoe 4yBCTBO He3onacHOCTW. HekoTopble NoaM MOryT YyBCTBOBaTh cebsi B Be3onacHoCTH, Co-
BepLUas NOKYMKW Unu Apyrue TpaH3akuuv B UHGOPMALMOHHOWM CETU «MHTEPHET», MOTOMY YTO OHWU HE BUAAT
MOLLIEHHUKOB JIMYHO.

4. OMOLMOHANbHOCTb. MOLLEHHIKM YacTO UCMOMb3YHOT B CBOMX LIENsSIX SMOLMW XePTB, BbI3blBas Y HUX
YyBCTBO CPOYHOCTY.

5. TlogmeHa nMYHOCTW. 3MOYMBILLNEHHUKA NPEeACTaBNSOTCA COTPYAHMKaMu GaHKoB, npaBOOXpaHu-
TerbHbIX OPraHoB, a Takke BrIM3KUMIU NULAMK, YTO BbI3bIBAET JOBEPUE Y KEPTB.

6. OtcytcTBre 6amTenbHocTu. paxgaHe MOryT ObITb HEBHUMATENbHbI U HE YAENATb AOMKHOMO BHU-
MaHus feTansm, 4to aenaet ux 6onee ya3BUMbIMIA ANS MOLLEHHWKOB.

MpecTynnexus B cdepe kMOEPMOLLEHHNYECTBA ABNSETCH pacnpocTpaHeHHbIM siBneHueM B Poccuu,
TEM Boree B BEK COBPEMEHHbIX LIMPPOBLIX TEXHONOMN. PaccmatpyBas CTaTUCTUKY KubepMOoLLEHHUYeCTBa 3a
nepsoe nonyrogne 2024 roga yxe sapeructpupoBaHo 121813 npecTynneHun, npupocT NO CPaBHEHWO C
npeablayLLMM rogom coctasnset 12,7%.

Kak yxe 6bIno paHHee ckasaHo, 0T KMGEPMOLLEHHNYECTBA NOTEPNEBLLMM NMPUYNHSETCH MaTepuanbHbIn
ylwep6, noaTomy criegyeT paccMOTPeTb NpUMep MaTepuanbHoro yuepba, HaHOCUMOro NOTEPNEBLUUM W €r0
BO3MELLEHME HAa OCHOBaHUM CTATUCTUYECKNX AaHHbIX, MPEA0CTaBNEHHbIX NPOKypaTypoi XabapoBCkoro kpas.

Tak, cornacHo aTUM AaHHbIM, MaTepuanbHbli ywepb ot aTux npectynnexnit B 1 ksaptane 2024 roga B
CpaBHEHUM C MOKA3aTENsIMM aHarnorMyHoro nepuoga npowroro roga cocrasun 312 030 Tbic. py6. (384 645
ThiC. py6.), M3 KOTOPOro OBPOBOILHO MOraLleHo ToNbKo 3 272 Thic. pyb. (922 Thic. pyb.).

HesHauuTernbHas ee Bo3MeLLaeMoCTb 06YCNOBIIEHa HU3KOM PacKpbIBAaEMOCTbLIO MPECTYNNEHUIA, COBEP-
LIEHHbIX MOCPEeACTBOM MH(POPMALMOHHO-TENEKOMMYHUKALMOHHBIX TeXHONOrMn. OAHOM W3 rMaBHbIX CHIOKHO-
CTEl Npu paccrneoBaHny COOTBETCTBYHOLMX YrONOBHBIX 46N SBASETCA YCTaHOBMNEHWE KOHEYHOro nonyyarte-
NS MOXMLLEHHBIX LEHEeXHbIX CPEACTB, KOTOPbIE NOCNE NOCTYNNEeHs Ha GAaHKOBCKUI CYET KOHKPETHOrO nuua
nocnegoBaTenbHO NEPEBOAATCS MEXAY APYTMMI CHETaMK U OBHaNMYMBaLOTCS.

OgHnm 13 cnocoboB 3alnTbl NpaB NOTEPNEBLUMX B paMKax YrorioBHOrO CydOMpOM3BOACTBA B cdepe
KnbepMOLLEHHNYECTBA SBNSETCA Mofaya rpaxhaHCcKoro Ucka O HeocHoBaTenbHOM oboraleHuu. Mog rpax-
[aHCKUM WUCKOM NOHMMaeTcst TpeboBaHWe (h13NYeCcKoro Unu pUaMYecKkoro nuua O BO3MELLeHUM MMyLle-
CTBEHHOrO yLiepba 1 MopanbHOro Bpeaa, MPUYUHEHHOTO NPECTyneHneM, K 0BBUHIEMOMY UMK NnLam, Hecy-
LM MaTepuanbHyto OTBETCTBEHHOCTb 3a AENCTBMS 0OBUHSAEMOTO.

BaxHbIMW acnekTamu rpaxgaHckoro Mcka no HeoCHOBaTeNbHOMY 0OOralleHno B paMKkax YrofioBHOMO
CY4ONPOU3BOACTBA B CMEACTBIE KNBEPMOLLEHHNYECTBA SBNSIOTCS:

1. [okasatenbctBa. CobpaTtb AokaszaTenbCTBa KMOEPMOLIEHHMYECTBA MOXET BbiTb HEMPOCTO, 0CO-
OEHHO eCnn MOLLEHHWK UCNONb30BaN CMOXHbLIE METOAbI COKPLITUS CBOEW NIMYHOCTM U AenCTBUiA. Ho, K coxa-
TNeHNIo, He BCeraa nosyvaetcs cobpatb 4ONyCTUMbIE [OKA3aTENbCTBA, NOCKOMBbKY 3TO MOXET NPOTUBOPEUUTD
OenepanbHomy 3akoHy «O nepcoHanbHbIX AaHHbIx» oT 27.07.2006 N 152-93, cornacHo koTopomy nnua, no-
TNyymBLUKE BOCTYN K NEPCOHanNbHbIM AaHHbIM, 0653aHbl HE PackpbiBaTb TPETLUM NWLAM U He pacnpoCTPaHATb
nepcoHarbHble AaHHble 6e3 cornacus cybbekTa nepcoHanbHbIX AaHHbIX.

OpHako CyLLeCTBYIOT pa3nuuHble crnocobbl NonyyeHns aokadatenscTs. K Takum cnocobom, kak npasu-
110, OTHOCAATCS

—  CKPUHLLOTbI COOBLLEHMI;

—  BbINUCKM MO CYeTy;

—  JeTanu3aums TenedoHHbIX pasroBOpOB;

—  CBMAETENbCKME NOKa3aHUs U T.4.

2. BosawmeleHve ywepba. B gononHeHne K BO3BpaTy MoMyYeHHbIX HE3aKOHHbIM MyTeM CPeACTB WM
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MMyLLECTBA, NOTEPNEBLUNIA OT KNOEPMOLLIEHHNYECTBA MOXET Takke TpeboBaTh BO3MELLEHMS ApYruX YObITKOB,
MOHECEHHbIX B pe3ynbTaTe MOLLEHHUYECTBA. OTO MOXET BKMKYAaTb pacXodbl HA BOCCTAHOBIIEHWE (PUHAHCO-
BOrO NMOMOXEHWS!, MOPanbHbIN yLLep® W ynyLeHHYH0 BbIrogy.

Paccyxpaas 06 MHCTUTYTe rpaaaHCKoro 1cka B YroNoBHOM npoLecce, TO creayeT UMeTb BBUAY, YTO OH
He 1MeeT CUCTEMHOW pernaMeHTaLluu, a perynupytowme ero Hopmbl pasposHeHsbl B YK P®, yto ycnoxHser
NpaBoNpUMEHUTENBHYIO NpakTuKy. Ha Haw B3rnsag, cr.42 YMNK PO, 3akpennsiowas nepeyeHb npas notep-
neBLUEro, JOMKHA B 4.1 NpsMO npefycMaTpuBaTh NPaBo Ha NpeabsBlieHNe rPaxaaHCKoro Ucka o BosMeLe-
HUM Bpefda, NPUYUHEHHOTO MpecTynneHneM. Ho Mbl UMEEM NULLb MONOXKEHWe, COrNacHO KOTOPOMY «noTep-
nesLwemy obecneymBaeTcs BOMELLEHNE NMYLLECTBEHHOMO BPeaa, MPUYMHEHHOTO NPECTynneHnem», 4to, 6es-
YCIOBHO, BbI3bIBAET Psifi BOMPOCOB O TOM, KaK 3TO pearnn3oBaTh, C MOMOLLbIO Yero, K KoMy obpallaThCes.

lMoaToMy, yxe C Ha4anbHOro aTana NpeabsABEHNe rpaxaaHCKoro Ucka, BO3HUKAKOT CIIOKHOCTY peani-
3auMM NOTepneBLUMM AAHHOTO NpaBa, NMOCKONMbKY B paMkax NMPOW3BOACTBA YrOMIOBHOMO Aena, Ha MpakTuke
cnepoBaTeny He NOMorarT B 06ecneyeHnn NoOMOLLY NOTEPNEBLUMM 4115 NO4AYM PaxXaaHCKOro UCka B CBSA3N C
BonbLwUM 06 bEMOM Harpysku.

OpHako 6onbLLy ponb NPUHUMAET Ha cebs NPOKYPOp B nofave rpaxgaHcKoro 1cka npu 3Tom cnoco6-
CTBYS Hambonee MofHOMY, BCECTOPOHHEMY U ODBEKTMBHOMY MCCrefoBaHWK 0BCToATensCTB Aena u 6onee
ahchekTUBHOMY 1 ObICTPOMY peLLeHUI0 BOMPOCa 0 BO3MELLEHUM yiiepba, NPUYMHEHHOTO NPECTYNIEHNEM.

[MpenbsasneHne ucka B nopsake vactu 3 ctatom 44 YK PO npokypopoM SBRSETCS He CTOMbKO NpaBoM,
CKOIbKO ero 06513aHHOCTbIO, MOCKOMBKY MPOKYPOP B CUMY CBOETO AOMKHOCTHOIO MOMOXEHNS N BO3MOXEHHbIX
Ha HEero yronoBHO-NpoLEecCyanbHbIM 3akoHOM. [pu obHapyxeHun npobena npeaBapuTeNbHOrO paccnenoBa-
HWA UMW (haKTa HEBO3MOXHOCTU (HEeXenaHus) NoTepneBLUMM CaMOCTOSTENbHO OCYLLECTBMATL CBOW Npasa W
3aKOHHbIE MHTEPECHI B X04e M3yYeHus fena v NoAAepkaHns rocyaapCTBEHHOrO 0OBUHEHMS, OH JOIKEH Npu-
HATb Mepbl K UX YCTPaHEHMI0.

B uensix adhcpektmBHOM GopbbbI € KMbepnpecTynHMKaMm opraHam NpokypaTypbl, Ha Hall B3rnsa, Heob-
XOAMMO MOMMMO CaMOCTOSITENTbHOTO OKa3aHKs MOMOLLM rpaxgaHam npu NpeabsaBheHnn rpaxaaHckoro mcka,
TaKkke OCyLLeCTBNATb B3aUMOZENCTBUE C IOPUANYECKUMI KITMHUKaMI, AENCTBYIOLLMX Ha 6ase obpasoBaTesb-
HbIX YYPEXAEHUIA TOPOAA, B LIENSX CHIDKEHWNS HArpy3kn N HanboMbLUEro KONMYeCTBa OKasaHUs IOPUANYECKON
MOMOLLM NOTEPNEBLLMM OT KNOEPMOLLIEHHUYECTBA.

Takum 06pa3om, MOXHO cenaTb BbIBOL, YTO HEOCHOBATEMNbHOE oboralleHns B CneacTBum knbepmo-
LUEHHWYECTBA SBNSAETCS NPECTYNNEHNEM, KOTOpoe kBanuguumupyetcs no cT. 159.6 YK P®. [laHHoe npectyn-
TNeHne He SBNSEeTCH PeaKMM, MOCKOMbKY Mbl XXMBEM B 3MOXY KOMMbOTEPU3ALIMN, TAe Kaxabli YenoBek UMeeT
AOCTYN K MHOPMALMOHHON ceTW. bonbluoit npobnemoit JaHHOMO BMAa MPecTynneHus SBNseTcs To, YTO
BonbLuas YacTb NoTepneBLwyX 0bnagaet ManbiM1 3HaHUAMMU O KOEPMOLLEHHNYECTBE, B CNIEACTBUM YETO OHM
He 3Hal0T, KaK OCyLLecTBNATL 60pbby C AaHHbIM SBMNEHWEM U 3alLMLLaTb CBOW NpaBa U 3aKOHHbIE UHTEPECHI.
Kak pa3 ogHMM 13 camblx AECTBEHHbIX CNOCOOOB 3aLMThl CBOWX MPaB M 3aKOHHbIX MHTEPECOB OT Knbepmo-
LIeHHMYeCTBa SBNAETCA rpaxgaHCKui UCK, KOTOPOMY NOCBSILLEHA JaHHas TemMa UCCrnefoBaHus.

[paXOaHCKUA UCK O HEOCHOBATENbHOM 0BOraLleHnn SBASETCH BaXHbIM UHCTPYMEHTOM 3aluuThbl npas
XepTB knbepmolueHHnyecTa. [logaya Takoro ucka No3BONSET xepTBam TpeboBaTb Bo3BpaTa HE3AKOHHO
MOMYyYeHHbIX CPEACTB UMM UMYLLECTBA, a TakKe BO3MELLEHWNs ApYrX YObITKOB, MOHECEHHBIX B pesyrbTate
MoLeHHnYecTBa. OpHako cobpaTb AOMYyCTUMblE AOKa3aTenbCTBa MPOCTOMY YerioBeky, He obrnagatoLmm
OPUANYECKUMI 3HAHUSIMW B JaHHOe obnactu Oyaet oveHb Tskeno. OQHUM W3 peLleHuin AaHHbIX npobnem
sBnseTcs obpalleHne noTepnesLwKx B Npokypatypy PO, nnbo B topuanyeckme KNMHWKK, KOTOPbIE CMOTYT OKa-
3aTb Hanbonee 3HaYMMyt0 MOMOLLb B BO3MELLEHUN MaTepuanbHoro yulepba, NpUYMHEHHOTO AaHHbIM BUAOM
NPEeCTynnexus.

lMogava rpaxmaHCcKoro Ucka O HeOCHOBATENbHOM ODOralleHn He TOMbKO MOMOraeT XepTBaM BO3ME-
CTUTb CBOM YObITKM, HO U CMYXUT COEPXVBAKOWMM (DAKTOPOM ANs NOTEHUManbHbIX MoLweHHuKoB. Korga mo-
LUEHHUKI 3HAKT, 4TO OHM MOTYT BbITb NPUBNEYEHBI K OTBETCTBEHHOCTW 32 CBOW AEMCTBUS, 9TO CHUXAET BEPO-
STHOCTb TOTO, YTO OHW ByAyT coBepLIaTh KNBEPMOLLEHHNYECTBO B ByayLLEM.
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[PAXXAAHCKO-NPABOBAA OTBETCTBEHHOCTD:
[IPOBNIEMA NOHATHA MPUYNHHO-
CAEACTBEHHOW CBASW

TYPCYHOBA PYXILIOHA PYCTAMOBHA

CtygeHT 2 kypca Hanp. «HOpucnpyaeHumns»
OrAQY BO «Camapckuit rocyaapCTBEHHBIN SKOHOMUYECKUIA YHUBEPCUTET»

HayyHb1ii pykogodumens: fenbyoea Hamanbs BsiyecnasosHa
K.10.H., 0oyeHm
@IrAQY BO «Camapckutli 20cy0apcmeeHHbIl 3KOHOMUYeCKUL yHUsepcumemy

AHHOTaLMs: B JaHHOW HAy4HON CTaTbe paccMaTpUBAETCs Npobrnema NoHATUS MPUYNHHO-CIEACTBEHHOI CBS-
311 B KOHTEKCTE rpaxaaHCKo-NpaBoBOii OTBETCTBEHHOCTU. B aaHHOM paboTe NpoBOAMTCSA aHann3 MoaxodoB K
MOHUMAHUIO MPUYNHHO-CIIEICTBEHHOM CBSA3N, a TaKke PacCMOTPEHUE KITHYEBbIX KOHLIEMLMIA HOpUaNYECKON
OTBETCTBEHHOCTM B LierioM. Kpome Toro, JaHHOe HayyHOe UCCrieoBaHue BKMYaeT 0030p COBPEMEHHbIX TO-
YeK 3PEHNS Y4eHbIX Ha NPobnemaTky NPUYUHHO-CNEACTBEHHOM CBA3Y.

KnioueBble cnosa: topuanyeckasi OTBETCTBEHHOCTb, rPaXAaHCKO-NpaBoBasi OTBETCTBEHHOCTb, MPUYMHHO-
CrefICTBEHHas CBA3b.

CIVIL LIABILITY: THE PROBLEM OF THE CONCEPT OF CAUSATION
Tursunova Rukhshona Rustamova
Scientific adviser: Deltsova Natalia Vyacheslavovna

Abstract: This scientific article examines the problem of the concept of causation in the context of civil liability.
This paper analyzes approaches to understanding the cause-effect relationship, as well as the consideration of
key concepts of legal responsibility in general. In addition, this scientific study includes an overview of modern
scientific points of view on the problem of causation.

Keywords: legal responsibility, civil liability, causal relationship.

B npaBoBoit cucTeMe topuanyeckas OTBETCTBEHHOCTb UIPaeT BaXHYH posib, ONPEAEnss rpaHuLbl Npo-
BEeAEHWs npeaycmaTpuBasi CaHKLMK 3a HecobmioaeHe NPaBoBbIX HOPM. JTO NPUHYAUTENbHAS Mepa rocyaap-
CTBa, NPUMEHsiEMas K TEM, KTO HapyLaeT 3akoHoaaTenscTeo. Kopuanyeckasi OTBETCTBEHHOCTb MHOIOrpaHHa,
1 €€ (hopMbl BapbUPYHOTCS B 3aBUCMMOCTY OT 0B1acTu npasa.

HecMoTpsi Ha 0BLUMPHbIE UCCNEA0BaHMS, OPUANYECKOE COODLLECTBO Tak M HE MPULLIO K eQMHOMY MO-
HAMaHWIO CYLLHOCTb W XapaKTepUCTUK OTBETCTBEHHOCTW. B AaHHOW pabote OCHOBHOE BHUMaHWe ByaeT yae-
NEHO BOMPOCHI MPUYUHHO-CNIEACTBEHHON CBA3W B HOPUANYECKOW OTBETCTBEHHOCTM, B YaCTHOCTU B cdepe
rpaxgaHcKoro npasa.

TepMuH «rpaxaaHcKo-nNpaBoBast OTBETCTBEHHOCTbY YETKO He 3aKpenneH B 3aKOHOAATENbCTBE, OAHAKO B
OPUANYECKOI NUTEPATYPE Er0 TPAKTYHOT Kak Mepy OTBETCTBEHHOCTM, YCTAHOBNEHHYHO rOCyAapcTBOM. [laHHas
Mepa Mo3BONsieT MOTEPNEBLUE/ CTOPOHE MPUMEHSTH NPABOBbIE CaHKUMW B OTBET Ha NpaBOHapylieHue. B
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rpaXxaaHCKOM Npase YacTo NPOSBNSETCS B JOPME B3bICKaHWS UMYLLECTBEHHbIX YObITKOB C MPaBOHAPYLUMTENS.

lMpy aHanM3e KYEBbLIX KOMMOHEHTOB IPaXAaHCKO-NPaBOBOM OTBETCTBEHHOCTM 0COBOE BHUMaHWe
cnegyeT yaenuTb NPUYUHHO-CNECTBEHHOW CBSA3W Kak HEOTHEMIIEMOMY YCIOBWS ANS YCTaHOBIEHUS OTBET-
CTBEHHOCTW. [MPUYNHHO-CNIEACTBEHHAS CBSA3b — OAWH M3 OCHOBHBIX YCIOBWIA, NOASEXALUMX YCTAHOBKE Mpu
NPUBIIEYEHUN K OTBETCTBEHHOCTW JOMKHUKA 32 HapYLLEHWe UM rpaxaaHCKoro 3akoHodaTenbCTsa, mbo aoro-
BOPHbIX 0653aTENbCTB.

CornacHo mHeHuto npocheccopa O.C.Moddre, BO3HUKHOBEHME rpaXaaHCKO-NPaBOBO OTBETCTBEHHOCTH
0BycrnoBneHo Hannyrem npaBoHapyLLeHus. Bedb npaBoHapyLLeHre npeacTasnseT coborn Hanumyue puanye-
CKOrO COCTaBa, OZHWUM W3 3NEeMEHTOB KOTOPOTO ABASETCS NPUYNHHO-CNEACTBEHHAS CBSA3b.

3akoHofaTenbHoe OnpedeneHne MOHATUS MPUYUHHO-CIIEACTBEHHON CBSA3W OTBETCTBYET, MO3TOMY B
OPUANYECKON NPAKTUKE CYLLECTBYIOT pasnuyHble TOSKOBAHWS JAHHOTO TepMuHa. B coseTckoi nutepatype
npeobnapatoiei Bbina KoHUEeNUMs HeOBXOAMMON NPUYMHHOCTM, COTNACcHO KOTOPOW MPUYMHHAS CBS3b pac-
cMmaTpuBanach kak obsisatenbHas cBA3b Mexay CoBbITUSMMU, rae OAHO COBbITUE, KOTOPOE ABMSETCH KOPHEM
AaHHOM Npobriembl(NpuymnHa), NpeaLwecTByeT W Bbi3bIBaET BTOPOE COOLITUE, TaK Ha3blBaeMoe CreACTBME.

MMpu yCTaHOBNEHUN NPUYUHHO-CIEACTBEHHOM CBA3W 0COO0E 3HAYEHWE MMeeT KOHLenuus «BO3MOXHO-
CTW 1 BeNCTBUTENBHOCTMY, KoTopyto Takke npegnoxun O. C. Modde. CornacHo aToil KOHUENLMM, pasfnyHble
0bCToATeNbCTBA MOTYT NO-Pa3HOMY BAMSTL HA BO3HWKHOBEHME MpaBOHAPYLLEHUS W NpU4MHeHWe Bpeda. He-
KoTOpble 0BCTOATENBCTBA MOrYT CO34aBaTh NULb abCTPaKTHYH BO3MOXHOCTb HACTYMMEHWS HEraTUBHbIX Mo-
CNefCcTBUI, B TO BPEMS Kak ApYyrue yxe cosganu peasibHyto Yrpo3y nosiBNeHUst 4aHHbIX NocneacTsuid. Tonbko
Te 0b6CTOATENLCTBA, KOTOPblE CO34al0T pearibHyl BO3MOXHOCTb BO3HWKHOBEHUS Bpeda MOryT paccMatpu-
BaTbCS Kak NPUYMHHO-CBSA3aHHbIE C COBEPLLIEHNEM NPABOHAPYLLEHNS.

OTO [O0MOMHSAET KOHLENUMIO HeOOXOAMMON NMPUYUHHOCTM, COCPEAOTOMEHHYIO Ha 0Bs3aTeNbHON CBA3M
Mexay MPUYNHOM W CrefCTBUEM, TaKkke OHU MO3BONSOT Bofiee NOMHO OLEHWBATb NPUYMHHO-CIIELCTBEHHbIE
CBSI3W B rPaXKOaHCKMX NPaBOOTHOLLEHUSIX.

[MporHo3mpoBaHue NocneacTBUM NPaBOHAPYLLEHNS SBMSAETCA HEOTHEMIIEMOMN YaCTbKO KOHLENUMn npu-
YWHHO-CNEACTBEHHOM CBA3W. Be3 3Toro Kputepnst HEBO3MOXHO OMpeaeNnUTb CTeNeHb OTBETCTBEHHOCTM npa-
BOHapyLWuTens 3a npuunHeHHbIn Bped. CornacHo cynebHon npakTuke, u3noxeHHon B lNoctaHoBnexun MNne-
Hyma BepxosHoro Cyna Poccuiickon ®egepauum ot 24.0.2016 N7 (pep. ot 22.06.2021), npu ycTaHOBNEHNM
NPUYNHHO-CNESCTBEHHON CBSA3N CyAbl LOSMKHbI YYUTbIBATb BEPOSATHBIE MOCMEACTBUS, KOTOpble MOrK Bbl BO3-
HWKHYTb B OObIYHbIX YCIOBUSX rpaxgaHckoro obopota B pesynbTaTe HapyLleHns obssatenbcTea. 1O 03Ha-
YaeT, YTO NpaBOHapYLLNTENb HECET OTBETCTBEHHOCTb TOMBKO 3a Te MOCNEACTBUS, KOTOPbIE MOXHO Obifo pa-
3YMHO NpeaBUOETb MPW COBEPLUEHMM NpaBoHapyLweHus. dakTuyeckne NOCReACTBUS MOrYT OTNWMYaTbCS OT
NPOrHO3MPYEMbIX, OAHAKO OTBETCTBEHHOCTb HACTYNAET TOMbKO 3@ T€ U3 HUX, KOTOPbIE HAXOAWNNUCh B MPUYNH-
HO-CNEeLCTBEHHON CBSA3W C NpaBoHapyLieHueM. [loabITOXWM, MPOrHO3WpPOBaHWE NOCMEACTBMI MO3BONSET
OnpesenuTb rpaHuLbl OTBETCTBEHHOCTW MpaBOHapyLWMTens M obecneynTb cnpaBefMBOe pacnpeneneHue
PUCKOB B rpaXgaHCKMX NPaBOOTHOLIEHUSIX.

lMpoaHanuanpoBaB CyaebHy NpakTuKy, OTpaxeHHyto B lNocTtaHoBneHun MneHyma BepxosHoro Cyaa
P®, MOXHO BbIAENUTb 3HAYUMOCTb NPOTHO3MPYEMOCTM YObITKOB B 0BbIYHBIX YCIOBUSX rpaXaaHckoro 0bopoTa
KaK KMo4eBOro 9nemMeHTa NPUYMHHO-CNEACTBEHHOM CBA3M. HecMOTpst Ha OTCYTCTBME 3aKOHOAATENbHOMo
onpegeneHns NOHATUS NPUYMHHO-CREACTBEHHON CBA3M, CyaebHas npakTuka v JOKTpUHAaNbHas Teopus npo-
[OMKatoT pasBMBaTh PasfNYHbIE MOAXOAb! K €€ MOHUMaHMI0. 3TO 06YCMOBMNEHO CNOXHOCTBIO U MHOTOTPaHHO-
CTbi0 SIBMEHUS, @ Takke HeOOXOANMOCTbH) YYMTbIBATb KOHKPETHbIE OOCTOATENLCTBA KAXAOrO rpakaaHCKo-
NPaBOBOrO OTHOLIEHMS. WATaK, NOHUMAaHWE MPUYNHHO-CIIEACTBEHHON CBS3W B paMKax rpaaaHCKO-NpaBOBOW
OTBETCTBEHHOCTW OCTAETCS AMHAMUYHBIM W Pa3BMBAIOLMMCS NpaBOBbIM MHCTUTYTOM. CyaebHas npakTuka,
[OKTPUHA W 3aKOHOAATeNbHbIE HOBALWUW COBMECTHO (DOPMUPYIOT NPaBOBYH OCHOBY ANS YCTAHOBMEHMS OT-
BETCTBEHHOCTM NPaBOHAPYLLMNTENEN W 3aLUMTbI NPaB NOTEPMEBLLMX.

lMpoaHanuaupoBas CynebHyo NpakTuKy, OTpaxeHHyto B lMoctaHoBneHun MneHyma BepxosHoro Cypa
P®, MOXHO BbIgENNTb 3HAYMMOCTb MPOrHO3MPYEMOCTM YOBbITKOB B 0ObIYHBIX YCNOBUSIX rpaxgaHckoro obopoTa
Kak KIHOYEeBOro dneMeHTa MPUYUHHO-CREACTBEHHON CBA3W. HECMOTps Ha OTCYTCTBME 3aKOHOAATENbHOro
onpegeneHns NOHATUS NPUYMHHO-CREACTBEHHON CBA3M, CyaebHas npakTuka 1 JOKTpUHanbHas Teopust npo-
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[OITKaOT pa3sBMBaTh PasnnyHble NOAXOMb! K ee NOHUMaHM0. ATO 00YCMOBIEHO CMOXHOCTHH) M MHOTOTPaHHO-
CTbl0 SIBMEHUSI, @ Takke HeOOXOAMMOCTbIO YYNTbIBATb KOHKPETHbIE 0OCTOATENLCTBA KAXOOrO rpaaaHcKo-
NPaBOBOrO OTHOLLEHUS.. BbIXOAMT, YTO MOHUMAHME MPUYMHHO-CMEACTBEHHON CBA3M B paMKax rpaXmaHCKo-
MpaBOBO/A OTBETCTBEHHOCTW OCTAETCS AMHAMUYHBLIM W PA3BMBAOLLMMCS MPaBOBbIM MHCTUTYTOM. CynebHas
npaKT1Ka, AOKTPUHA M 3aKOHOAATENbHbIE HOBALMM COBMECTHO (hOPMMPYIOT NPaBOBYH OCHOBY AMNS YCTaHOB-
NEHNS OTBETCTBEHHOCTMW NPaBOHAPYLIUTENEN U 3aLLMTbI NPaB NOTepPneBLLX.

Mpobnema noHATUSI NPUYUHHO-CMIEACTBEHHON CBS3M OCTAETCs aKTyarnbHOW U TpebyeT JanbHedwmnx uc-
cnefoBaHuii 1 pa3paboTki YeTKMX kKpuTepues ans ee onpeaenexns. CyaebHas npakTika 1 TeopeTuyeckue pas-
paboTKM OOIMKHBI CTPEMUTLCA K co3aaHnto bonee eanHoobpasHoro nogxoda k AaHHoM npobneme, utobbl obec-
MeYnTb CNPaBEAnMBOCTb U 3aKOHHOCTb NPY PACCMOTPEHMN AN O rPakaaHCKO-NPaBOBON OTBETCTBEHHOCTH.
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[IPOB/IEMHBIE ACMEKTbI [10r0BOPA
KOMMEPYECKOW KOHLIECCWW B POCGUM

KIMMOBCKAA COdbfl AHAPEEBHA

CTyZeHT
ClY nm. IN. CopokunHa

AHHOTaums: B cTaTbe paccmaTpuBaeTcs npobrnematika NpakTUYeCKoro NPUMEHEHWS MOMOXEHUIA rpaxaaH-
CKOro 3aKoHofaTenbCcTBa 0 JOroBOpe KOMMEPYECKOW KOHLeCCMU. ABTOP MOAYEPKUBAET Pasfnyms Mexzay nu-
LieH3OHHbIM JOrOBOPOM W AOFOBOPOM KOMMEPYECKOW KOHLIECCUM, TaK KaK, ECMN He NPUHUMATL BO BHUMAHWE
0C0BEHHOCTM Kaxaoro M3 AOrOBOPOB, 3TO NPUBEAET K OLIMOOYHOM HOpPMANYECKON KBanMMdMKaLMM COOTBET-
CTBYIOLLMX OTHOLUEHWUI B NPaBONPUMEHUTENBHOM NPaKTUKE.

KntoyeBble cnoBa: JOroBop KOMMEPYECKOM KOHLECCUM, chpaHYai3nHr, CTOPOHbI 4OroBopa, npasoobnaga-
Tenb, NOMb30BaTeNb.

PROBLEMATIC ASPECTS OF THE COMMERCIAL CONCESSION AGREEMENT IN RUSSIA
Klimovskaya Sofya

Abstract: the article discusses the problems of practical application of the provisions of civil legislation on the
commercial concession agreement. The author emphasizes the differences between a license agreement and a
commercial concession agreement, since if one does not take into account the specifics of each of the agree-
ments, this will lead to an erroneous legal qualification of the relevant relations in law enforcement practice.
Keywords: commercial concession agreement, franchising, parties to the agreement, copyright holder, user.

[loroBop KOMMEPYECKON KOHLIECCUM - 3TO JOroBOp, B pamkax KOTOpPOro ofHa CTopoHa (npasoobnaja-
TEnNb) nepegaeT Apyron CTOPOHe (Monb30BaTEN0) NPaBO UCMOMNb30BaHNS CBOErO 0ObEKTa MHTENNEKTYaNbHOM
CODCTBEHHOCTM NS OCYLIECTBNEHNS NPEANPUHUMATENBCKONA AEATENBHOCTA B 3apaHee OnpeaeneHHbIX ycrno-
BusAX [1]. OGbEKTOM MHTENMNEKTYanbHON COBCTBEHHOCTH, B JaHHOM Crlyyae, SBMNSEeTCs KOHLECCUOHHOe npea-
NOXEHME, TO €CTb KOMMIEKCHbIA MaKeT SKOHOMWUYECKN 3HAYNMbIX MAEHA W TEXHOMOTUIA, KOTOPbIE MOMOTaioT
ynpaBnsaTb NPEANPUATAEM UM NPOU3BOACTBOM.

MpegmeT JoroBopa KOMMEPYECKOA KOHLECCUW BblpaXaeTcsl B COBEpLLEHMM npaBoobnagatenem aei-
CTBWN NO NPELOCTABNEHNIO NMOMNb30BATENH NPaBa Ha MCMONb30BaHWE KOMMIEKCA NCKMYMTENBHBIX NPaB.

[loroBop KOMMEPYECKOMN KOHLIECCUM SIBNSIETCS OAHUM W3 BaXKHEWLLNX MHCTPYMEHTOB pa3BuTus busHeca.
OH nosBonsieT NpeanpUHAMAaTENSM MUCMONb30BATh YKe CYLLECTBYHOLLYIO YCMELIHYK TOProByK MapKy, naTeH-
Tbl, HOY-Xay W pYyrie UHTENNeKTyanbHble Npasa Ans co3aanus npubbinbHoro npegnpusatis. OpHako poccui-
CKOe 3aKoHO4aTenbCTBO B 06MacTu KOMMEPYECKOH KOHLECCUN UMeeT psi NpoBneMHbIX acnekToB, KOTopble
TpebytoT CEepbE3HOr0 BHUMAHWS 1 AanbHenLen paboTbi.

Bo-nepBbix, HEAOCTATOYHAS YETKOCTb M HEOAHO3HAYHOCTb ONpeaeneHuii U YCoBIA AOTOBOPa KOMMEP-
4ecKon KOHLieccumn co3naeT npobnembl Npy ero 3akntyeHnn 1 UCnomnHeHnn. HeonpeaenéHHoCTb NOHATUIIHOMO
annaparta, OTMEYEeHHasi Hamu paHee, OTCYTCTBME MHOTUX MPAKTUYECKUX AEDUHWLMIA B 3aKOHOAATENbLCTBE,
NopoXaaeT HEOAHO3HaYHY0 NpaKTUKy. Hanpumep, He CyLecTBYET YeTKOro MoHATHS "KOMMepYeckas KOHLeC-
cust", YTO NPMBOANUT K HEONPELENEHHOCTH B NPAKTUYECKOM NMPUMEHEHUM HOPM JOroBopa. Takke OTCYTCTBYHOT
SICHbIE MPaBMIa OpraHW3auuy 1 NPOBEAEHNS NPOLEAYPbI YTBEPKAEHNS KOHLECCUOHHOTO NPEAJIOKEHNS, YTO
MOXET NPMBOANUTL K NPOKU3BONY M HAPYLLEHMIO NPaB KOHLLECCMOHepa.
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PewwmnTb aaHHy0 Npobremy BO3MOXHO NYTEM BHECEHWS TaKNX MOHATAN «dhpaHYanamHN N «chpaHLwmn3a»
['paxpaHckuin kogeke PO ¢ ux ogHO3HaYHON AehrHuLmen.

Bo-BTOpbIX, B JOrOBOPE KOMMEPYECKON KOHLECCUN MOXHO OBHapYXWUTb 3NEMEHTbI NIMLIEH3NOHHOIO A0-
roBopa, B [paxaaHCKOM KoZeKce NpsiMO YKa3aHo Ha NpUMeHeHWe NpaBus O JIMLEH3MOHHOM JOroBope K Aoro-
BOPY KOMMEPYECKOW KOHLieccu. B CBA3M € 3TUM 1ccnegoBaTeny AUCKyTMPOBanu Ha npeameT CamocTosATe N b-
HOCTU [OroBOpa KOMMEPYECKOU KoHUeccun. OHaKoO Mexay STUMK BUZaMM [OrOBOPOB UMEKTCH W OTIIMYUS,
oTMeyeHHble batTtaxosbiM [1. I1.[2], kK npumepy, NpeameT LOroBopa He OrpaHNYMBaETCs nepeaayert 06bekTos
WHTENNeKTyansHo CoBCTBEHHOCTM B MOMb30BaHWe, a BKNYaeT B cebs Takke dneMeHTbl J0roBopa Ha BO3-
Me3[HOe OKa3aHWe ycnyr, TOBapULLECKOro JOroBopa W Aaxe Aorosopa Kynnu-npodaxu. B otnuuve ot nuuyex-
3MOHHOrO JOroBOpa, rae NMLEH3NAT BO BHELUHWUX OTHOLIEHWSIX BbICTYNAET Kak L0, OTNIMYHOE OT NIULEH3Na-
pa, a npy KOMMEPYECKOW KOHLIECCUM BO B3aMMOOTHOLLEHMSX C NOTPebuTensammn pakTu4eckn MaeHTUYEH npa-
BooGnagaTento. B N1LEH3NOHHbIX OTHOLIEHWSX NMWLEH3MAT He BripaBe UCMoNb30BaTb koMMepyeckoe 0603Ha-
YeHue NuueH3napa, NpaBo Ha KOTOPOEe COCTaBNsSeT HEOOXOAUMbIN ANIEMEHT UMEHHO KOMMEPYECKOW KOHLeC-
cuun. MrHopupoBaHue 3aTux 0BCTOATENLCTB NPUBOAMT K OLUMOOYHON topuanyeckoin KBanmukaLmm cooTseT-
CTBYIOLLMX OTHOLLEHMI B NPaBONPUMEHUTENBHOM NPaKTUKE.

Eweé oaHon 3Haummoi npoueaypoin sBnsetcs 0643aTenbHOCTb rocy4apCTBEHHOM perucTpaunum npego-
CTaBMeHUs npaBa WUCMOMb30BaHWUA 0OBLEKTOB WHTENNEKTYanbHOM COBCTBEHHOCTW NpaBoobnaaarteneM nosb-
30BaTenNto No JOroBOPY KOMMEPYECKON KOHLECCUM B YMOMHOMOYEHHOM WCMOMHUTENBHOM OpraHe, TO eCTb B
degepanbHoin cnyxbe No MHTENNeKTyanbHON COBCTBEHHOCTMW.

B Poccuun mHorve npeanpuHuMaten He ogobpsatoT npoLeaypbl rocyAapCTBEHHON perucTpauuy npeao-
CTaBIIEHNS MpaBa WCNONb30BaHUS OOBEKTOB WHTENNeKTyanbHOM COBCTBEHHOCTU [OrOBOpa KOMMEPYECKON
KoHUeccun B PocnaTteHTe. BU3HeCMeHbI CYMTalOT, YTO Npoueaypa perncTpauum Jorosopa SBMSETCS 4acTbio
aOMUHUCTPATUBHOIO JaBneHus Ha B13HeC Co CTOPOHbI rocygapcTaa.

B uenom, npobnemHble acnekTbl JOroBopa KOMMEPYECKOM KOHLECCMM B POCCUIACKOM 3akoHoZaTesb-
cTBE TPebyloT KOMMMEKCHOro Noaxoda ANns yperynupoBaHus gaHHo ccepbl. Heobxoaumo nposectn rny6o-
KW aHanmu3 TeKyLlero 3akoHo4aTenbCTBa, BblpaboTatbh eAuHble CTaH4apTbl M Npoueaypbl AN BCEX YPOBHEN
rocyapCTBEHHOM BNacTu 1 06eCcneynTb OCTATOMHYIO HOPUANYECKYHO 3aLLMUTY MHTEPECOB CTOPOH MpU 3aksko-
YEHWUW W UCMIONTHEHUM [OTOBOPA KOMMEPYECKOW KOHLECCHM. TONMbKO Torga aToT MHCTPYMEHT ByAeT NomHoLEeH-
HO MCNONb30BaTLCS NPeANPUHUMATENSMI ANS pa3BUTUS cBoero busHeca B Poccuu.

Takum 06pa3om, MOXHO caenaTtb BbIBOL O HEOBXOAMMOCTU PACCMOTPEHUS U YperynupoBaHus npo-
BremMHbIX acnekToB [OroBOpa KOMMEPYECKOW KOHLECCUW B POCCUACKOM 3aKOHOAATeNbCTBE. OTO MOMOXET
npasoobnagatensm v nonb3osatensm 6onee 4eTko ONpeaenuTb CBOW npasa W 0653aHHOCTH, @ Takke CHU3UT
PUCKA N HEONpeLeNeHHOCTb B NPaKTUYECKOM NMPUMEHEHWW JaHHOTO BuAa AoroBopa. B Lenom, HecmoTps Ha
npobnemHble acnekTbl AEMCTBYIOLLEr0 3aKOHOAATENbCTBA, [OTOBOP KOMMEPYECKOW KOHLECCUM SBNSETCS
BaXHbIM WHCTPYMEHTOM COTPYAHMYECTBA MEXAY NpeanpuHAMaTENsMU W UMEET NepCrnekTVBbl PasBuTUS B
Poccuitckon ®epepaumun. [Ing 4OCTUXKEHMS 3TON Lien Heobxoaumo npoBecTn paboTbl N0 COBEPLLEHCTBOBA-
HUIO 3aKOHOAATENbCTBA, pa3paboTke CTaHAAPTHbIX (DOPM JOrOBOPOB KOMMEPYECKON KOHLECCUN M ynydlue-
HWKO KOHTPONS 3a uX cobnogeHneM. Torbko B TakoM Criyyae [OrOBOP KOMMEPYECKOM KOHLECCUMM CMOXET
cTatb 3)(HEKTUBHBIM MHCTPYMEHTOM KOHOMUYECKOTO COTPYAHMYECTBA 1 MHBECTULIMOHHOMO Pa3BUTHS.
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PEAJIN3ALIUA KOHCTUTYLIUOHHBIX NPAB
PABOTHWKA KAK NOKASATEJIb
(GOPMUPOBAHNA COLIMANbHOIO
[OCYIIAPCTBA

AHOPYEHKO BAPBAPA AJIEKCEEBHA

CTyZeHTKa
tOxHo-Poccuickuin nHeTUTyT ynpaenenus — ounuan b0y PAHXulC

HayyHb1ii pykosodumenb: Akonos mumpuil Py6eHoguy
K.l0.H., 0oyeHm
KOxHo-Poccutickuli uHemumym ynpasneHus — ¢ounuan @r60Y PAHXul C

AHHoTaums. TpeboBaHus obLiecTBa Kak ANMHAMWUYHON CUCTEMBI MOCTOSIHHO U3MEHAKOTCS, YTO 06ycnaBnnBaeT
HeobX0AMMOCTb TLUATENLHOW 1 CBOEBPEMEHHOW OLIEHKN AeiCTBUS 3aKOHOAATENLCTBA B Cdhepe CoLManbHoro
obecneyeHust. Mockonbky ypoBEHb PasBMTOCTW COLMarnbHON MHAPACTPYKTYPbI U YPOBEHb MOAAEPXKKM Tpax-
AaH HanpsiMyo KOPPEnupYIOT C APYrMMM HEMaNOBaXHbIMI acreKTamMm BHYTPU- 1 BHELIHENOMUTUYECKON XKIU3HN
rocyaapcTea. bonbLUMHCTBO rpaxaaH — 370 He TOMNbKO CyObeKTbI NpaBa, HO M TPYAOBOIA KanuTarn, BbicTynato-
LM OCHOBOW SKOHOMUKW COBpeMeHHOro obuiectsa. OT CTeneHn pa3BMTOCTU SKOHOMMKM FOCyAapCcTBa 3aBu-
CAT BCE Chepbl XNU3HW, B TOM YMCne W coupanbHast. Takum 06pa3om, ypoBeHb 61arococtosHns paboTHUKOB,
N3HAYanbHO VMEOWMIA COLMAnbHO 3HAUMMY0 NPUPOAY, OKa3blBaeT HEMOCPEACTBEHHOE BMSHME Ha peanu-
3aLMio coumarnbHbIX NPaB rpaxaaH BHE 3aBMCUMOCTH OT UX NPUBSA3KM K TPYAOBON AESTENBHOCTM!.

KniouyeBble cnosa.

CoumanbHoe rocyaapcTso, 3alyuTa TPyAOBbIX Npas, TPYAOBOE NpaBo, NPaBO CoLyanbHOro obecneveHns, co-
LnanbHble rapaHTum paboTHukoB, cBoboAa Tpyda

IMPLEMENTATION OF CONSTITUTIONAL EMPLOYEE RIGHTS AS AN INDICATOR OF SOCIAL STATE
FORMATION
Andrienko Varvara Alekseevna

Scientific adviser: Akopov Dmitriy Rubenovich

Abstract. The requirements of society as a dynamic system are constantly changing, which serves the need
for a thorough and timely assessment of legislation in the social security field. Since the level of social infra-
structure development and the level of support for citizens, directly correlate with other important domestic and
foreign policy aspects of the state life. The majority of citizens are not only subjects of law, but also labor capi-
tal, which is the economy of modern society basis. All spheres of society, including the social ones, depend on
the degree of development of the state's economy. To sum everything up the level of employees well-being,
which initially has a socially significant nature, has a direct impact on the realization of social rights belonging
to citizens, who are not necessarily employees.

Key words. Social state, protection of labor rights, labor law, social security law , social guarantees of em-
ployees, freedom of work
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Moes coumanbHon rocyaapCTBEHHOCTM NPOLOIKAET pa3BmBaThCs U NpuobpeTaTb BCE HOBblE HOPMbI,
OTBevatoLme pacTtylmm notpebHocTam obuecTsa. [nsa BHyTpeHHen nonutukn Poccuitckoin ®eaepauum no-
HATWE COLManbHOro rocyaapcTBa SBSETCA O4HUM M3 KITIOYEBbLIX, TaK Kak ero NoCTPOeHWe - OCHOBHAs Lefb
OTPOMHOrO NAacta CounanbHbIX HOPM, BbIPaXEHHbIX B HOPMATMBHO-MPABOBbIX aKTax OPUAMYECKON CUMbl
pasHoro ypoBHsl. [locTMxeHMe CTOMb MacluTabHOM 3agayun NPOM3BOAMTCS NYTEM €€ AeneHns Ha nogsajauu,
BbIpaXXEHHbIE Yepes (PYHKLMM CoumarnbHOro rocygapcTtea. K HUM OTHOCATCS CrieaytoLume:

— Co3gaHue ycnoBuMm Ans Kaxgoro rpaxaaHuHa, No3Bonsowmx emy obecneyntb HeobXoanMbIi
9KOHOMWYECKNIA YPOBEHD XM3HM

— 3aboTa 0 hm3nyeckoM 300pOBbE rpaaaH

—  Co3paHue npeanockbInok Ans cBO6OAHOTO pasBUTUS NMYHOCTM

—  ObecneyeHne maTepuarnbHOi 1 OpraHU3aLOHHON NOMOLLM AnS YA3BUMbIX KaTeropui rpaxaaH [1].

Peanusauus Bcex aTux yHKUMI HepocTuxkMMa 6e3 obecneyeHnss HeobXoanMoro YPOBHS SKOHOMUYE-
ckon 6asbl rocyaapcTea, opMUpOBaHNE KOTOPOrO BO3MOXHO NMib Bnarogapst athdekTUBHOM opraHu3aLmm
TPYAOBbLIX OTHOLUEHWI, M3HAYaNbHO ABMSOLLMX COOOM BaXHbIN OOBLEKT perynupoBaHns B obrnactu counanb-
HOW NONUTUKW. Kak B CBOEM MHTEPBbLIO Bbipasus JOKTOp dunocodckux Hayk EBreHnin Kapues, 3agada HOBOM
KOpnopaTUBHOW KynbTYpbl — M3MEHUTb OTHOLLEHWE K YeroBeYECKOMY kanuTany. Yenoseyeckue pecypcbl —
9TO TOT Xe NPOM3BOACTBEHHbIN KanuTan, B KOTOPbIM HAa4o MHBECTUPOBATD [2].

B cBs3n ¢ TeEM, YTO HOPMbI NpaBa, Bblpaxas BOMK rOCYAapCTBa, CNyXaT KIHYEBbIM UHCTPYMEHTOM,
NPeACTaBNSAOWMM MaeanbHy0 MOAenNb 0BLLECTBEHHbIX OTHOLIEHWIA, Pe3yNbTaTbl UX U3YYEHUS, @ Takke OLeH-
ka pa3paboTaHHOCTM TPYAOBbLIX HOPM MO3BONSET cAenaTh BbIBOAbI 06 YPOBHE CoLMarnbHON 3aluThbl Hacene-
Hus. Tak Kak 6asa ans (opMMPOBaHMS MHOMX WHCTUTYTOB TPYAOBOMO MpaBa CogepxuTcs B KOHCTUTYLMK,
ONMPasiCb Ha €€ MOSTOXEHNS MOXHO BbIAENNTb OCHOBHblE MEXaHU3Mbl U HanpaBneHus passuTUS TPyAOBOrO
npaea B Poccuu, koTopble B JanbHewem ByayT paccMaTpruBaTbCs B 9TON CTaThbe.

Hamu 6binun BbigeneHsl cneaytowwme: 1) npaso Ha cBoboaHbIn Tpya (4. 1 c1. 37, u. 2 ct. 37 KoHCTuTy-
Ln PO); 2) npaBo Ha 6e3onacHbIn Ans Xu3Hu 1 3a0poBbst Tpya (4. 3 ¢T. 37 KoHctutyuumn P®); 3) npaso Ha
BO3HarpaxgeHue 3a Tpyg (4. 3 1. 37 KoHcTutyumm PO); 4) npaBo Ha 3awwuty Tpyaosbix npas (4. 1 ¢T. 30, v. 4
ct. 37 KoHctutyummn PO); 5) npaBo Ha oTabIx [3].

[MpaBo Ha cBOBOAHBIN TPYA 03HAYaeT BO3MOXHOCTL CBOBOAHOMO onpefeneHns poga cBoeit npogeccu-
OHarbHOW AeATENbHOCTH, a Takke 3anpeT NpuHyauTenbHoro Tpyda. OHO HecrnyyanHo BbIno BblAENEHO OOHUM
U3 nepBbIX, NOCKOMbKY UMEeHHO Gnarogaps peanusauuy 3Toro npaea rocyAapcTtBO MOXHO CYMTaTb COLMarb-
HbIM, N0 PAAY NPU3HAKOB, N0 KOTOPbLIM NPaBO Ha CBOOOAHBLIN BbIGOP TPYAOBOM AEATENBHOCTY Npeanonaraert:

—  BO3MOXHOCTb COLMasbHOM MOBUMBHOCTY, YTO SBMISIETCS OAHUM W3 MPU3HAKOB COLMAnbHOro rocyaap-
CTBa, BbleneHHbIx J1. PoH LLTenHOM, OAHUM 13 pOAOHAYarbHUKOB MOHSTUS «COLManbHOo rocygapcTaay [4].

—  [BOCTYN K KanuTany v CpeacTBaM NMPOU3BOACTBA, YTO OTBEYAET eLLE OAHOMY KpUTEPUIO COLMAnbHO-
ro rocygapcrea no Oxotckomy E.B. n Boryyapckoit B.A, a uMeHHO: 06ecneymnBaeT CHKEHNE YPOBHS MaTepu-
anbHOro HepaBeHCTBa [5].

—  BO3MOXHOCTb 60pbObl C NPOGhecCHOHaNbHON HEKOHKYPEHTOCMOCOBHOCTLIO, TakkKe BblAENSEMON
Oxortckum E.B. v Boryyapckoit B.A. kak kpuTepuit coumanbHOro rocygapcrea.

[MpaBo Ha cBOBOAHBIN TPYS KOHKPETU3MpYeTCa B 4.2 €T.2 1 4.3 ¢T.2 TpyaoBoro kogekca [6]. TekcT aan-
HOM CTaTbW AOMNONHSET NONOXeHNs KOHCTUTYLMKM CrefyowyMin HopMamm, CBULETENLCTBYOWMMI O cBoboae
TpyAa:

—  «PaBEHCTBO MpaB ¥ BOIMOXHOCTEN PabOTHUKOBY

—  «obecneyeHne paBeHCTBa BO3MOXHOCTEN pabOTHWUKOB 6e3 BCAKOM SUCKPUMUHALMW HA NPOABUKe-
HWe no paboTe ¢ y4eTOM NPOM3BOAUTENBHOCTY TPYAA, KBanuMKaLmm 1 ctaxa paboTbl Mo cneyuanbHOCTH, a
Takke Ha NOLArOTOBKY M AOMOMHUTENBHOE NPodeccoHansHoe 06pasoBaHme»

—  «coumarbHoe MapTHEPCTBO, BKMKOYatllee NpaBo Ha yvacTue paboTHWKoB, paboTogatenen, mx
06beanHeHni B JOrOBOPHOM PEryIMPOBaHUM TPYAOBLIX OTHOLIEHWA W WHBIX HENOCPEACTBEHHO CBSA3aHHbIX C
HUMW OTHOLLEHUNY

YnomuHas npuHumn cobofdbl Tpyda OCOBEHHO BaXHO MOAYEPKHYTb 3anmpeT ero NpUHYAUTENbHOCTY,
MOCKOSTbKY UCTOPUM POCCUIACKOM rOCYapCTBEHHOCTU U3BECTHDI CIy4aun NpUpaBHUBAs MHCTUTYTA TPyaa K KaTe-
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ropun 0653aHHOCTEN, a He MpaB rpaxxaaHnHa. [laHHble NONOXEHUs OTPaXKeHbI, Hanpumep, B CT. 12 . 1 Koh-
ctutyumn CCCP 19360oro roga[7], AaBluen OCHOBY Anst u3gaHus nocnegyrowero ykasa H.C. Xpyweésa «O6
ycuneHnn 6opbbbl € nMUamm, YKMOHSKOLMMMCS OT 06LLECTBEHHO-NONE3HOMO TPyAa W BedyLMMm aHTobLLe-
CTBEHHbII MapasuTuyeckuit 0bpas xmu3Hu». CornacHo aToMy AOKYMEHTY, nuua, He paboTaBlume B TeYeHue
YeTblpex MecsueB B rogy, Nognexany yroroBHOM OTBETCTBEHHOCTU. [laHHas Hopma nmpocywectsosana 30
neT BNNOTb 40 NpUHATUA 3akoHa «O 3aHATOCTU HaceneHus B Poccuickoin ®eaepauuny», cogepxalimecs B
HEM NONOXEHMS NPSMO YKa3blBaOT Ha 3anpeT NpuHyauTenbHoro Tpyaa(cr.2). [8]

VcTopuyecknin onbIT Nokasan SBHYK PenpeccBHOCTb AAHHOTO HOPMATUBHO-NPABOBOrO aKTa, a Takke
€ro HeadeKTMBHOCTb, NOCKOMBbKY OH MCMONb30BAncs He TONbko Ans 6opbbbl ¢ Muuamu, BEAYWMMI amo-
panbHbIA 06pa3 XU3HK, HO W KaK MHCTPYMEHT 415 peLleHnst npobnem NonmuTUYeCcKoro xapakrepa, npuMeHse-
MblIii NPOTUB AeATenen KynbTypbl, B pamkax 60pbObl C MHAKOMbICTIMEM; @ Takke Kak Cnocob MrHOpPMPOBaHMUS 1
3aMOpPO3KN Pa3BUTUS Pa3NUYHbIX TUMOB SKOHOMMYECKUX OTHOLLEHWI: YaCTHOTO MpeanpUHUMATEnLCTBa, UH-
CTUTYTa apeHzbl 1 pyrux.

UneH pefakuymMoHHOro coBeta XypHana «Couuanuctnyeckas 3aKOHHOCTbY, a Takke KpYrnHbI cneyua-
nucT no npobneme TyHesacTea H.H. KoHapallkoB cuMTaeT faHHbIN yka3 crnocoboM yCTaHOBNEHMS coumarb-
HOW CrpaBea/IMBOCTH, NOA KOTOPOW OH MOHUMAET NPUOPUTET UHTEPECOB OBLLECTBA HAJ MHTEpPEcaMm OTAESb-
HOW nnyHocTy. [9] OAHaKO MMEHHO TakoM MOAXOZ CBMAETEeNbCTBYET 06 OTCTanocTu pasBuUTUS rocyaapcTsa,
MOCKOMbKY HE TOMbKO Cy)aeT NpaBoBOe Mone AeiCTBIUS HOPM TPYLOBOro Npasa [0 MexaHu3ma akcnyarauum
rpaxgaH, Ho U NUWaeT rocyAapCcTBO BO3MOXHOCTU CO3UOAHUS HOBbIX 9KOHOMMYECKUX (DOPM B3aUMOOTHOLLe-
HWA rpaxzgaH, a 3Ha4MT 1 TOPMO3UT ero SKOHOMUYECKOe pa3suThe. KpoMe TOro, OCHOBOMOSOMHUK NOHUMAHMS
«CoLManbHoM CNpaBeanMBOCTUY Kak CBETCKOW koHUenuuu [xoH Poyna yTBepxaan, Yto obLiecTso cnpaBes-
fIMBO MpW YCNoBMM COBMIOAEHNS 3X MPUHLMMOB, NEPEKNUKAIOLLMXCS C NPUHLMNAMM, ONPeaenstoLwMMi rocy-
[apCTBO KaK couuanbHoe:

—  [apaHTus 0CHOBHbIX cB0OBOZ ANs BCEX Noae

—  PaBHble BO3MOXHOCTY AN BCEX YneHoB obLecTBa

— CoxpaHeHue HepaBeHCTBa, MPUHOCALLEro Monb3y 06e3noneHHbIM (3awuTa ysa3BUMbIX KaTeropum
Hacenexus).

CTOUT OTMETUTb, YTO KOHLENUMS «COLMaribHON CNpaBeanmMBOCTMY CTana 0COBEHHO akTyanbHa U BOC-
TpeboBaHa B HaLW HK B CBA3M C pa3suTem gemokpatiu. B 2007 rogy MeHepanbHas Accambnes OpraHusa-
unm OBbeamHeHHbIX Haumn obbssuna 20 despans BcemupHbIM gHEM cOLManbHOM CnpaBeasiMBoCcTy, a B
2008 rogy MexayHapoaHas opraHusaums Tpyaa npuHsna [deknapauuio MOT o counansHOM cnpaBeanmBocTy
B MHTepecax cnpaseanueon rnobanusaumn. CornacHo faHHOW Aeknapaumu, Bce rocydapctsa - yYneHsl Opra-
HM3aLMK JOMKHbI NPOBOAWTL MOMMTUKY, OCHOBaHHYI0 Ha cTpaternyeckux uensx MOT (3aHsTocTb, couuanb-
Has 3aLuTa, coumarbHbli Auanor u NpaBo Ha Tpya), Aenas ynop Ha BCECTOPOHHUIA M UHTErPUPOBAHHbIN NOA-
X0, K HUM. Hu KOHLenuus nepBOMCTOYHMKA MAEN O COLManbHOM PaBEHCTBE, HU €€ NocrneaytoLlee BonsoLLe-
HWe B HalM OHW He koppenupyeT ¢ ugesmu KoHapallukoBa, YTBEpXOAlLWMMU BO3MOXHOCTb MOCTPOEHUS
crpaBeanuBoro obLiecTsa Yepes AMCKPUMUHALMIO OTAEMbHBIX KaTeropuin HaceneHus.

[MpaBo Ha cBOBOAHbINA TPy HAXOANUTCA B TECHOM B3aUMOCBSA3M C NPaBOM Ha OTAbIX. [OHATUE BpeMeHH
oTAbIxa onpegeneHo B cT. 106 Tpyaosoro kogekca. B cOOTBETCTBUM C Heil BPeMS OTAbIXa - BPEMS, B TEYEHME
KOTOpOro paboTHUK cBOBOAEH OT MCMOMHEHWS TPYA0BbIX 0BS3aHHOCTEN U KOTOPOE OH MOXET WUCMONb30BaTh
no csoemy ycmotpeHuto. OfHaKo, Kak MOKasblBAaeT MpaKTWKa, 3a4acTyio paboToaaTenb, CKNOHEH 31oyno-
TpebnATb CBOMMU MOMHOMOYMAMM, NPUHYXKAAS PabOTHUKOB BbINOMHATL pasfiyHble 3adaqn BO BHepaboyee
Bpemsl, npegHas3HayeHHoe Ans otabixa. Mo gaHHbIM POCCUMIMCKOrO COo3a NPOMBILNEHHUKOB U NpeanpuHuMa-
Tenen (PCIM) B ctpaHe 8 MnH paboTHWUKOB TpyaaTcs no 12 4acoB B [€Hb, YTO 3HAYMTENBHO NPEBbILAET
npegensl paboyero BpeMeHH, YCTaHOBNEHHbIE TOCYAAPCTBOM Kak OnTUMarnbHble. HeHopMMpoBaHHbIA pabo-
4Nl feHb HaNPSIMYH0 CKa3blBAETCS Kak Ha (PU3NYECKOM, TaK U MCUXMYECKOM 340p0Bbe Hauun. O4eBUaHO, YTO
ycTanbln paboTHWUK MO OKOHYAHUM CMEHbI HE B COCTOSIHUM BbINOMHATD AONONHUTENBHYIO Harpy3Ky C NpexHen
WHTEHCUBHOCTBIO.

OpHako B CMCTEME POCCUICKOrO 3aKOHOAATENbCTBA €CThb M NONOXUTENbHbIE NPUMEPbI PETYNMPOBAHNS
npaBa Ha OTAbIX. TaK, HaNpUMep, 3TO OTPAXEHO B CO3LaHNN OCOBbIX YCMOBUIA PEXMUMA BPEMEHW OTAbIXa OT-
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AENbHbIX KaTeropuin paboTHMKOB, MMELLMX 0cobbIi XxapakTtep paboTbl (pabOTHWUKOB TpaHcmopTa, CBA3N U
Ap.), OHM onpefensoTcs B nopsiake, ycraHaenueaemom lNpasutenscteom PO (4. 2 c1. 100 TK). MocTaHoBne-
Huem [Mpasutensctea P® ot 10.12.2002 Ne 877 «O6 ocobeHHOCTAX pexuma paboyero BPEMEHU U BPEMEHM
0TAbIXa OTAENbHbIX KaTeropuin paboTHUKOB, MMELOLMX 0COObIN XapakTep paboTbl» NPegyCMOTPEHO, YTO OCO-
BeHHOCTH pexuma paboyero BpeMeHU W BPeMeHU OTAblXxa OTAEeMNbHbIX KaTeropuit paboTHWUKOB, UMEOLLMX
ocobblit xapakTep paboTbl, ONpeaensioTcs COOTBETCTBYOWMMI heaepanbHbIMU OpraHamut UCMONHUTENBbHOM
Bnactu. [10] B atom cryyae rocyfapctBo NPUMEHSIET UHAMBMAYaNbHLIN NOAX0L AN PerynupoBaHns TpyLo-
BbIX OTHOLLEHUI, Y41TbIBas Kak cneuuduky camon LesTenbHOCTU paboTHUKA, Tak U ero CyObekTUBHbIe Mno-
TpebHoCTH.

BCé e Henb3s He MPUITK K BbIBOAY O HEAOCTAaTOMHOM pa3paboTaHHOCTM NpaBa Ha OTAbIX, HApYLLEHME KO-
TOPOrO HE TOMbKO MPOTUBOPEYUT NPUHLMMNAM COLMArbHOTO roCyAapCcTBa, HO W CAYXMUT NPUYMHON 4NN YXYALWEHMS
rnokasaTenen UHbIX KpUTEpUEB COLManbHOM 3aLMLLEHHOCTY rpaXaaH, B TOM YKCIe KOHCTUTYLMOHHOMO NpaBa Ha
BesonacHblit 415 XU3HW W 300POBbS TPYA. ITO CBA3AHO C TEM, YTO ANUTESNbHbIE CMEHbI NOBBILLIAKT PUCK TpaBs-
MUpOBaHWs paboTarowmx Ha 37% Mo CpaBHEHWMIO CO CMEHaMK HOpMasTbHOM 8-4acoBOM ANUTENbHOCTM, PUCK aBa-
PUIAHOCTW W TpaBMaTu3ma BO3pacTaeT C POCTOM KONMYeCTBa YacoB, 0TPaboTaHHbIX 3@ AeHb UMK HeZenHo.

lMpaBo Ha 6e3onacHbIN TPyA KOHKPETWU3MPOBAHO LienbIM psSgoM cTaTei TpyaoBoro kogekca, nponuchbl-
BalOLLMX: 3anpeT Ha paboTy B onacHbIX ycrnosuax Tpyaa (cT. 214.1.); rapaHtun npaea pabOTHUKOB Ha TpyZ B
yCroBusiX, COOTBETCTBYOLWMX TpeboBaHMAM oxpaHbl Tpyaa (cT.216.1); HageneHue paboTHUKA NpaBoM Ha no-
nyyeHne uHhopmaumm 06 ycrnosusx u oxpaHe Tpyga (cT.216.2); obecneyeHne npaBa paboOTHUKOB Ha CaHu-
TapHo-ObIToBOE 0bcnyxmuBaHue (cT.216.3). OxpaHe GesonacHOCT pabOTHUKA MOCBALLEH OTAEMbHLIA HOpMa-
TUBHO-NPaBOBOW aKT - npukas Muntpyga Poccum ot 29.10.2021 N 774H «O6 yTBepxaeHumn oblumx Tpebosa-
HWiA K opraHu3aLumn BesonacHoro paboyero mMecray.

B cuny noBbilweHHON 3HAUMMOCTM cepbl 6e30MacHOCTM, OLEHKY €€ NpaBOBOM 3aluUTbl CneayeT npo-
W3BOAMTbL MYTEM OLEHKW YPOBHS KOHKpeTM3aLun TpeboBaHui k e€ obecneyeHmnio npeabasnsemblx k paboto-
[aTento, a Takke Yepes ANarHoCTUKY agMUHUCTPUPOBAHUS AaHHOM cepbl CO CTOPOHbI FrocyaapcTea. Tpyao-
Bas LeATEeNbHOCTb, N0 ONPEAEneHno, He MOXET SBNATLCH OLHOPOAHOM B CUITY MHOXECTBEHHOCTU W audde-
PEHLMPOBAHHOCTM 06nacTen e€ NPUMEHEHNs, NO3TOMY OCOOEHHO BaXKHO paccMaTpMBaTb Kaxaylo KOHKpeT-
HYt0 Chepy 1 BblaenuTb Hanbonee TpaBMooNacHble 13 HUX. 10 AaHHBIM rOCYAAPCTBEHHOM MHCNEKUMM Tpyaa
B PocToBckoit 0bnacTtu 3a neprog ¢ sHeaps no ceHTsdpe 20220ro roga ToNbKO Ha TeppuTopumn cyobekTa bbl-
10 3aperncTpupoBaHo 176 HecYacTHbIX Cryyvaes, MPOM3OLLEALLMX HA NPeanpPUATAM W MOBNEKWNX TSKENbIE
nocnefcTsus. 18 13 HAX OKOHYMAMCb CMepPTENbHBIM UCX040M. CornacHo faHHbIM NPEACTaBMEHHON CTaTUCTU-
Ku, ogHOW 13 Hanbonee TpaBMoONacHbIX cep sBnseTcs obpabaTbiBatoLlee NPOU3BOACTBO. M3yyeHne 3ako-
HopaTtenbcTBa PO, kacatowerocs BONpocoB 6e30nacHOCTY Tpyaa, Nokasano NpakTuKy BblAeNeHUst OTAEMbHbIX
HOPMaTMBHO-NPABOBbIX aKTOB, AEUCTBME KOTOpbIX ObecrneynBaeT 6e30nacHOCTb peanu3auu TPyOOBbIX
(hYHKUMA B Npefenax ykasaHHbIX Bbilwe cep. [ns obecnevenns GesonacHocTv B cdepe obpabaTtbiBatowlero
npou3BoACTBa ObiN M3gaH Lenblil NepeyeHb HOPMATUBHO —NPABOBbLIX aKTOB. AHANM3MPYs NpeacTaBMeHHbIN
CMMCOK MOXHO NMPUITK K BbIBOZY O BbICOKOW CTENEHN pa3paboTaHHOCTW HOPM, OTBEYatLLMX 3a 6e30nacHOCTb,
TaK KaK OH BKMoYaeT B cebs Kak oblime nonoxeHns TpeboBaHuil K Be3onacHoCTH: (heaepanbHblid 3aKOH OT
21.07.1997 r., Ne 116-®3 (pea. ot 04.03.2013 r.) «O npombiwneHHon 6€30MacHOCTM OnacHbIX NPOM3BOA-
CTBEHHbIX 0OBEKTOBY; TaK U PA3BETBNEHHYID CETb HOPM, BCECTOPOHHE PErMaMEHTUPYIOLWMX NpoLeaypy KOH-
Tpons 3a cobnoaeHnem npasun 6esonacHocTy : noctaHoBnexue MNpasutensctea PO o1 10.03.1999 r. Ne 263
«O6 opraHu3aumumn 1 OCyLLECTBNEHUN MPOU3BOACTBEHHOIO KOHTPONS 3a cobnoaeHnem TpeboBaHuin NPOMbILL-
neHHon 6e30nacHOCTY Ha OMacHOM MPOW3BOACTBEHHOM 0ObekTey, npukad depepansHoit CryxObl Mo dKomo-
rMYeCcKoMy, TEXHOMOrMYeckoMy u atomHomy Hagaopy ot 29.01.2007 Ne 37 (pea. ot 15.12.2011, ¢ uam. ot
19.12.2012); kpome TOro, ecTb MepeyeHb aKToB, PErynupytoLLmx Npoleaypy NOATOTOBKM M aTTectauum Co-
TPYAHMKOB, OTBETCTBEHHbIX 3a cobnogeHne npaBun 6e30MacHOCTY Ha NPEANPUSATUM : Npukas PocTexHaasopa
o1 30.06.2015 Ne 251 «O BHeceHumn n3meHeHui B MNonoxeHne 06 opraHmsaumm 0byyeHnst 1 NPOBEPKN 3HAHWN
pabounx opraHu3auuii, nogHaa3opHblx depepanbHoit cryxbe No 3KONOrMYECKOMYy, TEXHOMOrMYECKOMY W
aTOMHOMY Haa30py, yTBEpXaAeHHoe Npukasom PefepanbHoit CryxObl N0 3KONOMMYECKOMY, TEXHONOTMYECKOMY
n aToMHOMY Hagsopy ot 29 aHeaps 2007 r. Ne 37», npuka3 ®eaepanbHoi CryxObl N0 3KOMOTMYECKOMY, TEX-
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HOMOrN4YECKOMY M aTOMHOMY Haasopy ot 29.12.2006 Ne 1155 "O6 yTepxaeHNN TUNOBOM NporpaMMbl Mo Kyp-
cy «[pombilneHHas, akonornyeckas, aHepreTudeckas 6e3onacHoCcTb, 6e30nacHOCTb rMAPOTEXHUYECKUX CO-
OpPYXeHWn» ANs npeaaTTecTaunoHHON (Npefsk3aMeHauMoHHOM) NOAroTOBKA PYKOBOAUTENEN U CeLManicToB
OpraHusauui, nogHag3opHblx degepanbHoit cnyxbe No 3KONOrMYECKOMY, TEXHONOTMYECKOMY U aTOMHOMY
Haasopy ,npuka3 denepanbHoil CnyxBbl MO 3KOMOMMYECKOMY, TEXHOMOMMYECKOMY U aTOMHOMY Haa30py OT
06.04.2014 r. Ne 233 (c nsmeHenmamu Ha 11.09.2014 r.) «O6 yTBepxaeHun obnacten attectaumm (MpoBepku
3HaHWIA) pyKOBOAWUTENEN U CNeLunanicToB opraHu3aumin, NoaHaa3opHbIx PeaepansHor cnyxbe no akonoruye-
CKOMY, TEXHOIOrMYECKOMY 1 aTOMHOMY Haa30py», npuka3 PoctexHaasopa ot 05.07.2007 r., Ne 450 «O6 op-
raHmsauum oby4eHns 1 NpoBEPKW 3HaHWMA pabounx opraHM3aumin, nogHag3opHbix PegepanbHoit cnyxbe no
9KOMOrNYeCcKOMY, TEXHONOrMYECKOMY 1 aTOMHOMY HaJ30py» U UHbIE aKTbl.

BBeneHuwe B feiicTBME JaHHbIX HOPMATUBHBIX aKTOB MPUHECO CBOM pe3ynbTaThl, Tak 1o gaHHeIM Poc-
cTara 3a nocregHue 6 net ypoBeHb NPOU3BOACTBEHHOrO TpaBMaTtusMa B Lienom no Poccuu cHuauncs B non-
TOpa pa3a (B ToM uucne B 1,4 pasa, 3akaH4MBalOLLErocs netanbHbIM UCX04OoM). TeM He MeHee cTaTtbu Tpygo-
BOr0O Kofekca UMET HekoTopble HepocTaTku. KaHamaart topuanyeckux Hayk A6bacosa E.B. B cBoeit cTaTbe
nuwet: «B cratbe 209-1 TpynoBoro kogekca, HECMOTPS Ha MHOMOMIAHOBOCTb MEPOMPUATUN, CBA3AHHbIX C
OXpaHoi Tpyada, He YYWUTLIBAKOTCS NMPUPOLHOKNUMATUYECKUE YCMOBUS TOW MECTHOCTH, A€ OCYLIECTBNSETCS
TPYy£oBas LesTeNbHOCTb. BO3MOXHOCTbL UX BO3LENCTBUS Ha 340pOBbe PabOTHUKOB B psife Cly4YaeB KOMMeEH-
CUpyeTcs NpeaoCcTaBneHneM AONONHUTENbHBIX OMayMBaeMblx OTMYCKOB, HaNpuMep, B paroHax KpaiHero
CeBepa 1 MeCTHOCTSX, MPUPABHEHHBIX K HUM, UM B BbICOKOTOPHBIX panoHax. BMecTe ¢ TeMm, Koraa cknagbl-
BaKOTCA Ype3BblyaiHble CUTyauun 13-3a becnpeLiefeHTHO BbICOKO TemMnepaTypbl, HANpPUMEP, 13-3a FopSLLMX
TOP(SHWUKOB, NTECHBIX NOXAPOB, HABOAHEHWA, NPEANPUATUS B CUNY Pa3HOrO pofda NMPUYMH He BCeraa okasbl-
BaOTCA rOTOBbIMU K UX paspeLueHnto.» [11]

Bonbluoe 3HayeHre Ang NOCTPOEHNUS CoLManbHOrO rocyaapcTea UMEET NPaBo Ha BO3HarpaxzgeHue 3a
TPYA, TaK Kak pasBuTE MEXaHU3MOB MOTUBALMM K KAYECTBEHHOMY W BbICOKOI(PAEKTUBHOMY TPYAY- OAWH U3
KpuUTepueB onpeaeneHns rocygapctea kak counansHoe, no MHeHuto borydapckor B.A. Hopmbl, pernameHTu-
pyloLme BbinnaTy 3apaboTHbIX CPEACTB, COCTABNSAT OTAENbLHYIO rnasy TpyaoBoro kogekca. B cr. 133 Tpy-
[0BOro Koaekca roBoputcsa 06 obszatenscree pabotoaartens BuINAaTUTb COTPYAHWK NnaTy 3a ero paboty He
HWXe MPOXMTOYHOTO MUHUMYMA, COCTaBISIOLY MUHUMANbHBIA pa3mep onnatbl TpyAa. 1o CoCTosHMIO Ha
2024111 rog, B PO peiictByeT theaeparnbHbli 3akoH ot 27.11.2023 Ne 82-03, cornacHo KOTOPOMY MUHUMAb-
HbI pa3Mep onnatbl Tpyda coctaBnseT 19242 pybnen B mecay. [12] B 4aHHOM onpeaeneHnn BbICOKOe 3Ha-
YeHMEe UMEKOT NOHATUS «MPOCTble paboTbi» U «HOPManbHble yCrnoBus Tpyaax. Iog npoctbiMiu pabotamu no-
HUMaLOTCS (DYHKLMM paboTHWKA, NPEeAYCMOTPEHHbIE NOMOXEHUSMI JOrOBOpPA, NOA HOPMasbHbIMIA YCIOBUSMA
Tpyga — ycnosus, obecneumsatowme cobniogeHne TpeboBaHWin 6€30MacHOCTU M MUIMEHBI. ITO HaNPSMYyHo
KOppenupyeT ¢ peanusauuei npas rpaxgaH Ha cBoboaHbIn 1 6e3onacHbln Tpya, Tak kak obecneynsaeT ra-
PaHTUN KOMMEHCALMOHHOIO XapaKkTepa CO CTOPOHbI paboTofaTensi, BblpaXeHHbIE B YBENIMYEHUN YPOBHS MO-
TMBALMU COTPYAHWKOB K Tpyay (MpemuarbHble U WHble BbiNmaThbl 3@ AOMOMHUTENbHbIA TPyA paboTHWKa) U B
(hopmMmpoBaHUM MaTepuanbHOM OTBETCTBEHHOCTU paboToaaTtens nepen COTPYAHUKOM B Chyyae yXyALUeHWi
yCrnoBum Tpyaa.

HemanoBaxHoW SBNSETCA ykasaHWe 3akoHoaaTenst B TpyaoBOM KOAeEKce Ha TO, YTO (hopMUpOBaHMe M-
HUManbHOTO pasmepa onnaThbl Tpy4a HAXOQUTCSH B COBMECTHOM BeaeHUM PO 1 cy6bekToB, Npu yCrnoBUW HEBO3-
MOXHOCTW cokpalleHus pasmepa MPOT cybwbektom. ( cT. 133. 1) 370 BaxHast Hopma, CBUAETENLCTBYIOLASA HEe
TOMNbKO O (peaepaTBHOM xapaktepe Poccuu, HO W CoLMarnbHON HanpaBEHHOCTW BHYTPEHHEN MOMNUTUKK TOCy-
papctea. CouuanbHasi OPUEHTUPOBAHHOCTb [JaHHOM HOPMbl OOBACHAETC HEeOBXOAMMOCTbIO obecneveHns
HaceneHns [OCTaTOMHOW MOKynaTenbCKoM CrnocOOHOCTLI0. OYEBMAHO, YTO B CUMY PasHWLbl KIMMaTUYECKMX
ycnosuin cyGbektoB PP, cTOMMOCTL NOTPEOUTENBCKON KOP3UHBI B KaXOOM M3 HUX HEOAMHAKOBA. B CBS3n € yem
rocyaapCTBO NPEA0CTaBMUI0 KaXkaoMy U3 CyObEKTOB BO3MOXHOCTb YBEMWNYUTL pa3Mep MPOXMTOMHOrO MUHWUMY-
Ma, 0becneyrB TeM CamMbIM PABEHCTBO U 3aLLUMLLEHHOCTb rpaxaaH B NPOAOBONLCTBEHHON Ciepe.

Ocoboit cTeneHbld 3HAYMMOCTK B MPaBOBOW cpefe 0bnafaloT MexaHu3mbl OXpaHbl M 3aliuTbl NpaB
rpaxgaH. bes peanusauun aToit PyHKUMM BCHO CUCTEMY FOCYAAPCTBEHHOMO YNPaBneHNs MOXHO CYMTaTb He-
pesynbTatueHoi. OpHako Ans 3hEKTUBHOMO OCYLLECTBNEHNS KOHTPONS 3a COBMoAeHMEM npaB rpaxhaH
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rocyaapcTay HeobXoaMMO NpeaycMOTPETb MeXaHU3Mbl 06paLLeHs rpaxaaH B YNONHOMOYEHHbIE OpraHbl AN
3almTbl CBOMX Npas. HopMbl KOHCTUTYLMW NpeanaraioT rpaxaaHam BO3MOXHOCTb 3aLLMThbl CBOWX NpaB Yepes
y4acTtue B TPYAOBbIX CMOpaXx C MCMOMb30BaHUEM YCTAHOBMEHHbIX heaepanbHbiM 3aKOHOM cnocoboB vx pas-
PELLeHus, BKNoYas npaBo Ha 3abacTtosky. (4.4 ct1.37, ¢1.21 TK P®), a Takke opMupytoT dyHAAMEHT ANs
CO34aHMs NPOdCo030B, NPKU3BaHHbIX 3alMLLaTh npasa Tpyaawmxcs (4.1 ¢t.30 TK PO).

Mpobnema 3awnTbl NpaB BCTAET B paMKax KOHKPETHOro cropa, Tpyaosoe npaso PO pasnnyaert gga
BMAA CMOPOB: WHAMBUAYASbHbIE U KONMEKTUBHbIE. MOHATUE WHAMBMAYANBHOTO Cropa CoLepxuTcs B CT. 381
TpyzoBoro koaekca: «HaMBuUOyanbHbIM TPYOOBLIM CNOPOM MPU3HAETCS Crnop Mexay pabotogatenem w nu-
LiOM, paHee COCTOSIBLUMM B TPYAOBbIX OTHOLIEHWAX C 3TUM paboTogaTenem, a Takke NULOM, U3bABUBLLNM
XenaHue 3akmiounTb TPYAOBOM AOroBOp € pabotoaatenem, B Cnyyae otkasa pabotopatens OT 3aKnyeHus
Takoro gorosopa.» CTOUT OTMETUTb, YTO MOMOXEHUS AAHHON HOPMbI 3ALLUMLLAKT JaXe «He COCTOSIBLUErocs»
paboTHuKa. JleranbHoe onpeaeneHne KONneKTUBHOro crnopa copepxutcs B cr. 398 Tpyposoro kogekca. Co-
rMacHo [aHHOMY OMpefeneHuio NOHATUE KOMEKTUBHOMO criopa OT/IMYAETCA OT MOHATUS MHOMBWAYAIbHOrO
NULWb KonnyecTBoM cybbekToB. OaHako rpagaums Mexay aTuMmu ABYMs BULAMW KOH(PMWKTOB BaxHa, TaK Kak
OHa AnddepeHumpyeT cnocobbl 3aLuTbl HapyLWeHHbIX NpaB. PaspeLuenunio MHAMBUOYaNbHbIX TPYLOBbIX CMO-
poB nocesileHa rnasa 60 TpyaoBoro Koaekca, noapobHO pacnuebiBatLLas nocnefoBaTenbHOCTb PELLEHUS
KoHmKTa. VIHAMBMAYanbHbIN TPYAOBOW CMOp, KOTOPbIA He Bbin yperynupoBaH NyTEM NeperoBopos, paspe-
LUaeTcs YNOMHOMOYEHHOW Komuceuen nnm cygom. (cT.382 TK P®). BaxxHO OTMETUTb, YTO KOMUCCHS MO TPYAO-
BbIM Criopam B CBOEM (HOPMMPOBAHWW ONMWPAETCA Ha AEMOKPaTUYECKMA MPUHLMN PaBEHCTBA: KONMYEeCTBO
npencTasuTenen paboTH1Ka paBHO KONMMYECTBY NpeacTasuTenen paborogatens. Takke, cornacHo cT. 387 TK
P® crnop He paspelaetcs 6e3 npucyTcTBus paboTHUKA WK ero nNpeacTaBuTens, YTo obecneunBaet cnpa-
BEANMBOCTb MPUHUMAEMOrO KOMUCCUEN pelueHus. PelueHne kommucenn moxeT ObiTb 0bxanoBaHo B Cyae.
CnepnyeT OTMETUTb, YTO 3asBneHMe ¢ TpeboBaHNEM 3aLuTbI NpaB paboTHMKa MOXeT 6biTb NoAaHO NPodCcoko-
30M, Kak opraHusaumen, obecneunsatowen cobnogeHne npas paboTHuka. MepeyeHb OCHOBaHWA Ans pac-
CMOTPEHMS cnopa B CyaebHOM nopsiake 4OCTAaTOYHO LUMPOK: CyA paccMaTpuBaeT Aena o ANCKpUMUHaLMKM pa-
BoTHMKa paboTopaTtenem, 0 BOCCTAHOBNEHWW Ha paboTte, 06 u3MeHeHUM Aatbl U HOPMYNMPOBKA MPUYMHDI
YBOIbHEHMs!, O NepeBoae Ha apyryto paboty, 06 onnare 3a BpeMs BbIHYXAEHHOMO nporyna nmbo o BbinnaTe
pasHuLbl B 3apaboTHOI nnaTe 3a BPeMs BbINOMHEHWS HBKeonnaYnsaeMon paboTel, O HENpaBOMEPHbIX el
cteusx (6e3pencTaum) pabotogatens npu obpaboTke v 3awWmTe NepCoHanbHbIX AaHHLIX PabOTHMKA, O KOM-
MeHcaumm MopanbHOro Bpeda, MPUYMHEHHOrO paboTHWKY HenpaBOMepHbIMK AedcTBusMM (Ge3neicTeuem)
pabotogatens. (c1.391 TK PO). LLUnpoknin cnekTp NOACYAHOCTM NPaBOBbIX CNOPOB B Chepe 3alynThl Npas pa-
BoTHMKa, a Takke 0CcBOBOXAEHWE PabOTHMKOB OT CyAebHbIX PacxodoB CBUAETENLCTBYHOT 06 OPUEHTUPOBAH-
HOCTY rocyapcTBa Ha obecneyeHne coumarnbHbIX rapaHTuin Tpyaa.

Mpouenypa paccMOTPEHWS KOMMEKTUBHbIX CropoB Gonee CrnoxHa. HaunHaetcs oHa C BbIABWKEHMS
TpeboBaHuiA, MHULMATVBY MOTYT NPOSIBUTHL Kak 4neHbl paboyero KonnekTuea, Tak 1 npodcotosbl. Creaytowas
CTagus — CTagus NPUMUPUTENBHBIX MPOLEAYP, ANS KOTOPbIX CO3AAETCA NPUMUPUTENBHAs Kommuccust. MpaBu-
na opMUpOBaHNS NPUMUPUTENBHON KOMUCCUM NPAKTUYECKN UOEHTUYHBI NpaBunam (OpMUPOBAHNS KOMUC-
cum no TpyaosbIM crnopam. CornacHo ¢1.401 TpyaoBoro kogekca «PaboTHWUKWM UMEKT NpaBO B YCTAHOBIEH-
HOM befeparibHbIM 3aKOHOM MOpsiAKe MPOBOAWUTL COOPaHUs, MUTWUHMM, OEMOHCTpauuW, NUKETUPOBaHME B
NOAAEPXKKY CBOWX TpeboBaHUi B Mepuoa PacCMOTPEHWS M Pa3peLleHn st KOMMEeKTUBHOTO TPYLOBOrO Cropa,
BKIKOYas Nepuog opraHu3auuy 1 nposedeHus 3abactoBku.». [lanee paspelueHne cnopa MOXET NepenTn Ha
CTaQMIO peLleHns KOH(IMKTa Yepes NocpeaHnka, a 3aTeM Ha paccMOTpeHWe B TpyaoBow apbutpax. Takoe
pacLuMpeHmne Lienu cTaauii HeCny4vamHo, NOCKONbKY KOMNEKTUBHBIA TPYAOBO Cnop 1MeeT Gonee MacluTabHbIi
XapakTep, YeM MHAMBUOYanbHbIA. YKe Ha aTane aHanuaa craTeit TpyaoBOro kogekca B cdepe NpaBOBOrO
perynmpoBaHus Crnopos, (HOPMUPYETCS OLHO3HAYHBIN BbIBOS O BbICOKOW CTEMEHM AeTanusauun npoueaypbl
3alWuTbl NpaB paboTHuKa. Kpome Toro, U3yyeHne HOpM KOLeKca Nnokasano paBeHCTBO YYaCTHWUKOB TPYAOBOMO
cnopa 1 NpuopuTeT NPUHLMNG 3aKOHHOCTU B €r0 YPErynmnpoBaHum.

A3y4nB OCHOBHbIE KOHCTUTYLIMOHHbIE NpaBa pabOTHMKA M UX BOMMOLLEHNE B HOPMaX MHbIX HOPMaTHB-
HO-NPABOBbIX AKTOB, PACCMOTPEB 1 COMOCTABMB MOMOXEHNS COBPEMEHHOTO 3aKOHOAATENLCTBA C HOPMaMM
NPOLUMbIX NET, @ TaKKe U3Y4MB CTATUCTUYECKME LaHHbIE Y AKOHOMWYECKUE NOKa3aTenu, Mbl NPULLNK K BbIBO-

XVII INTERNATIONAL SCIENTIFIC CONFERENCE | WWW.NAUKAIP.RU




n OPYCITPYIEHLIAA, FOCYIAPCTBO  TPABO

[y, MOATBEPXaatoLeMy npuHaanexHocTb Poccuiickon ®eaepauun Kk coupanbHbIM rocygapctam. OaHako
Hamu Oblnn BbISIBNEHbI M MUHYCbI, HYXOAlOLWMECs B CBOEH KOPPEKTMPOBKE, HO, Kak ObiNo OTMEYEHO BbiLLe,
couuarbHas cdepa —oaHa 13 camblX AMHAMUYHBIX: C € pa3BUTMEM pacTyT U noTpebHocTK obLiecTsa, UMeH-
HO NO3TOMY TaK BaXHO Kak MOXHO Yalle OLEeHMBaTb CTENeHb «COBPEMEHHOCTU» W «CBOEBPEMEHHOCTU» CY-
LLIECTBYIOLLMX NPABOBbIX HOPM AJ151 YOBNETBOPEHS NOTPEBHOCTEN HAaceneHus.
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AnHoTaums. [laHHas cTaTbs MOCBSILLEHA aHanM3y POCCUMCKOrO 3aKoHoAaTenbCTBa B cepe GHomKETHOro
nnaHupoBaHMs. PaccMOTpeHbl OCHOBHbIE acnekTbl YrpaBfieHns PUHaHcaM B BOOPYXKEHHbIX cunax Poccui-
ckon ®enepaumu. Llenb aToN cTaTbit — BbISCHUTL 3a4aqyu, NOCTaBMNeHHbIE Nepes opraHaMmu UCMOMHUTENBHOE
BNACTW 1 BOEHHOIO ynpasrneHus no 06ecneyeHnto aToi AesTeNnbHOCTH

KnioyeBble cnoBa: 610pxeTHOE NpaBo, BIOMKET, OpraHbl BOEHHOTO YNpaBeHNs, BOWHCKas YacTb, NNaHMpo-
BaHue, pacnpegenexue.

BUDGET PLANNING AND FINANCIAL MANAGEMENT IN THE ARMED FORCES OF THE RUSSIAN
FEDERATION
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Konovalov Petr Petrovich

Scientific adviser: Radaeva Elena Aleksandrovna

Abstract. This article is dedicated to the analysis of Russian legislation in the field of budget planning. The
main aspects of financial management in the Armed Forces of the Russian Federation are considered. The
purpose of this article is to clarify the tasks set before the executive authorities and military management in
ensuring this activity.

Keywords: budget law, budget, military management bodies, military unit, planning, allocation.

BlogxeTHOE NnaHMpoBaHWe 1 ynpaeneHne uHaHcamMm B BOOPYXeHHbIX cunax Poccumnckon ®egepalimm
SBMSIETCA OOHOM W3 KMOYEBbIX (OyHKLMKM, koTOpas obecneynBaeT (iMHAHCOBYH YCTOMYMBOCTb U dh(heKTUB-
HOCTb BOEHHOI OpraHu3auun. B gaHHOM ctatbe ByayT pacCMOTPEeHbl OCHOBHbIE acnekTbl BogXeTHOro nna-
HUPOBaHWA 1 yNpaBneHust rHaHCaMM B BOOPYXEHHbIX cunax Poccuu, a Takke ux porb B obecneyeHnn 060-
POHOCMOCOBHOCTH CTPaHBI.

BlopxeTHOe nnaHWpoBaHME B BOOPYXEHHbIX cunax Poccun SBnSieTCS CNOXHbIM M MHOTOYPOBHEBLIM
NPOLLECCOM, KOTOPbIN BKMKOYAET B cebs paspaboTky, yTBepxaeHne 1 ucnonHexune 6romxketa. OCHOBHOM LENbIO
BI0KETHOTO NAHMPOBaHKSA ABNSETCS obecnevyeHne PUHAHCOBON YCTONYMBOCTY U 3GEKTUBHOCTUN BOEHHOW
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OpraHu3aLym, a Takke peanusauus cTpaternyeckux Lenei u 3agad rocyaapctaa B obnactu 060poHsI [1].

BromxeTHble acCMrHOBaHUS Ha HYXZbl BOOPYXXEHHBIX ¢ Poccum popmmupyioTcs Ha OCHOBE aHanusa no-
TpebHOCTEN 1 3agay, CTOALLMX nepes BOEHHOM opraHu3aumen. [1ns 3Toro npoBOAMTCS KOMMEKCHOe NaHu1po-
BaHWe, BKtovatoLlee B cebs onpegeneHne 06bEMOB 1 CTPYKTYPbl PAaCX0A0B, y4eT (MHAHCOBbIX PECYPCOB, aHa-
113 3chPEKTUBHOCTH UCMONb30BaHMS OIOMKETHBIX CPEACTB W MPOrHO3MPOBaHNE (HMHAHCOBbIX NOTOKOB [2].

OpHoN 13 OCHOBHbIX 3a4ay BIMKETHOrO NNaHMPOBaHUS SBNSETCS ONpeAeneHne NpuopuTeToB B pac-
npeaeneHy BrogxeTHbIX CpeacTB. BoopyxeHHble cunbl Poccun MMetoT MHOXECTBO NOTPeBHOCTEN, HauMHas
OT 3aKyNKU HOBOTO BOOPYXEHWSI U TEXHUKM OO0 OBecneyveHus XU3HeLesaTenbHOCTU BOEHHOCYXalmX. MMpu
9TOM HeOBXOAMMO y4WTbIBaTb OrPaHUYEHHOCTb (PMHAHCOBBIX PECYPCOB U CTPEMUTLCA K OMTUMAnbHOMY WC-
Nonb30BaHWI0 BHaKEeTHBIX cpeacTs [3].

OfHMM M3 WHCTPYMEHTOB OHOMKETHOMO NNAHMPOBAHMS SBMSETCS COCTaBMEHWe OHOMKETHON CMETbI.
BropkeTHas cMmeTta npeacrtasnsieT coboil JOKYMEHT, B KOTOPOM ONPEAENsoTCA pacxoabl Ha Hyxabl BOOPY-
XEHHbIX cun Poccuu no pasnunyHbiM cTatbsM. B cocta BiogxeTHOM CMeTbl BXOAAT 3aTpaThbl Ha cofepxaHue
n obecneyeHne BOEHHOCHYXaLLWX, 3aKyNKy U MOAEPHU3ALMIO BOOPYXXEHNS U TEXHWKW, CTPOUTENLCTBO U pe-
MOHT BOEHHbIX O6BEKTOB, U ApYrie pacxogp!.

YnpaBneHne uHaHcamn B BOOPYXEHHbIX cunax Poccum OCyLLeCTBASETCA Ha PasfuyHbIX YPOBHSX U
BKMKOYaeT B cebs NnaHWpoBaHue, OpraHu3aLmio, KOHTPOMb U aHanu3 uHaHCoBbIX onepaunid. OCHOBHOM Lie-
INbt0 ynpasnexus rHaHcamn sBnseTcs obecneyveHne ahPEKTUBHOMO UCMOMNb30BaHWS BIOMKETHBIX CPELCTB 1
LOCTKEHUE CTpaTErMYeckux Lienen B 06nactn 060poHb!.

[Ans adhheKTMBHOTO ynpaBneHus pruHaHcamMn B BOOPYKEHHBIX cunax Poccum Heobxoanmo MMeTb cu-
cTeMy (DMHAHCOBOrO y4eTa U KOHTPONs. PUHAHCOBbIN yYeT NO3BOMSET OTCMEXMBATL ABMKEHUE OIOMKETHbIX
CPEeACTB, KOHTPONMPOBaTb MX UCMOMb30BaHWe M aHanM3nMpoBaTb APGEKTUBHOCTL pacxofoBaHus. KOHTposb
(bMHaAHCOBBIX Onepauui BKNKOYaeT B cebs NpoBEpKY COOTBETCTBUS PACXOLOB YTBEPXKAEHHbIM BHOMKETHBIM
CMeTaM, a Takke OLEHKY Pe3ynbTaToB UX UCMOSb30BaHNS.

BaxHbIM acnekTom ynpaBrneHus uHaHcamMu B BOOPYXKEHHbIX curnax Poccumn senseTcs Takke uHaH-
COBOe MfaHupoBaHue. PUHaHCOBOE NNaHMPOBaHME MO3BONSET ONpeaenuTb 06beMbI U CTPYKTYPY (MHAHCO-
BbIX PECYPCOB, @ Takke paspaboTaTb CTpaTErvio U TaKTUKy UX UCNOMb3oBaHus. Mpn aToM HeobXxoaumo yuu-
TbiBaTb (haKTOPbI, BAUSKOLLME HA (DMHAHCOBOE COCTOSIHE BOEHHOW OpraHu3auuu, Takue Kak MHPnaums, Kype
BasltoThbl, U3MEHEHWE CTOMMOCTU BOOPYXXEHWS U TEXHUKN 1 apyrue [4].

OpnHol M3 BaxHbIX 3aday ynpasneHns (ouHaHCaMK B BOOPYXeHHbIX cunax Poccumn sBnsietcs obecne-
YyeHne OMHaAHCOBOI YCTONYMBOCTM U YCTOMYMBOTO Pa3BUTUS BOEHHOW OpraHuiaumun. [Ans atoro Heobxoammo
NPOBOANTb aHann3 (PUHAHCOBOTO COCTOSHWSA, NPOrHO3MPOBaTb PUHAHCOBbIE MOTOKW U MPUHUMATL MEPbI MO
YCTPaHEHNIO BO3MOXHbIX (OMHAHCOBbIX PUCKOB [5].

Takum 0bpasom, 610LKETHOE NaHUPOBaHWe 1 yNpaBrneHne PuHaHCaMM B BOOPYXEHHbIX cunax Poccum
SBMISIETCS CMOXHBIM M MHOrOYPOBHEBBLIM NMPOLECCOM, KOTOPbIA TpebyeT KOMMMEKCHOro Noaxoda v yyeta MHo-
xectBa (hakTopoB. OCHOBHOM LieSbio 3TUX MPOLECCOB ABNSETCS obecneyeHne PUHAHCOBON YCTONYMBOCTY
9(h(PEeKTUBHOCTI BOEHHOW OpraHu3auum, a Takke peanusaumns cTpaTernyeckux Lenen n 3agad rocygapcrea B
obnacT 060poHbI. BaxHbIMW MHCTPYMEHTaMu BIOIKETHOTO MIaHUPOBAHWSA W ynpaBneHns uHaHcammn SBns-
toTCa BromKeTHas cMeTa, (MHAHCOBBIN YYET U KOHTPOMb, @ Takke (MHAHCOBOE nnaHupoBaHue. OaHako Ans
BOCTKEHUST APEEKTUBHOCTM M YCTOMYNBOCTM HEODXOANMO NOCTOSIHHO aHANW3KMPOBaTb (PUHAHCOBOE COCTOS-
HWe, NPOrHO3MpPoBaTh (HMHAHCOBbLIE NOTOKW M MPUHUMATL MEPbI N0 YCTPAHEHMIO BO3MOXHBIX PUCKOB.
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HayuHbIii pykoeodumens: Hemyoea Hamanbs BnaducnasoeHa:

douyeHm KagheOpb! KOHCMUMYUUOHHO20 U aOMUHUCMPamuUHo20 npasa, kaHoudam 3KOHOMUYECKUX HayK
YOY BO "Cubupckuti topududeckull yHusepcumem”,
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AHHOTaumA: B cTaTbe PAacCCMOTPEHbI 0COBEHHOCTW MPaABOBOMO PEryMPOBaHNS Hanora Ha Aoxodbl usnde-
CKMX NUL, NO 3akoHoaaTenbcTBy Poccuickon ®efepaumn n oTaenbHbIX 3apybekHbIX CTpaH. Ha ocHoBaHum
NPOBELEHHOr0 CPaBHUTENBHOMO aHann3a Obinn caenaHbl BbIBOAb!I O BO3MOXHOCTAX MPUMEHEHUS MOSOXU-
TENbHOTO OMbITa ¥ NEPCnekTMBaxX AasbHEeNLWero pa3suTIsS NPaBOBON perfiaMmeHTalumuy A4aHHOro Hamora B oTe-
4eCTBEHHOW NpaKTuKe.

KntoueBble cnoBa: Hanor Ha Joxoabl hU3nYeckux UL, NPaBoOBOE PerynmpoBaHue, OTEYeCTBEHHAs U 3apy-
BexHas npakTuka, COCTOSIHWE, NEPCNEKTUBBI.

PERSONAL INCOME TAX IN THE RUSSIAN FEDERATION AND SOME FOREIGN COUNTRIES
Lychenkova Anastasia Alekseevna
Scientific adviser: Nemtsova Natalia Vladislavovna

Abstract: the article considers the specifics of the legal regulation of personal income tax under the legislation
of the Russian Federation and certain foreign countries. Based on the comparative analysis, conclusions were
drawn about the possibilities of applying positive experience and prospects for further development of the legal
regulation of this tax in domestic practice.

Key words: personal income tax, legal regulation, domestic and foreign practice, state, prospects.

Bonpockl HanoroobnoxeHnst 3aHUMaKOT TPAOMLMOHHO BaXHOE MECTO B CUCTEME rOCYAapCTBEHHOrO
ynpaeneHus. Hanorosasi cuctema obecneymBaeT MHaHCOBbIE MEXaHW3MbI rOCyAapcTBa. basoBble aKOHOMU-
yeckne npuHUMnbl BasupytoTea Ha nonoxenusx Konctutyuum PO (cT.cT. 8, 74 v ap.) n AuKTYI0T Heobxoam-
MOCTb B3UMaHWS1 HaoroB C CyOLEKTOB, MPOXMBAIOLLMX Ha TeppuTtopun Poccuickoin defepaummn B COOTBET-
ctBum co 1. 57 KoHctutyuum PO [1]. 3 gaHHOM YacTi (hopMUPYOTCS HanoroBsble JoXoabl.

COOTBETCTBEHHO, MCKIMIOUYMTENBHYIO BaXHOCTb MPUOBPETAOT HOpUANYECKME MEXaHWU3Mbl U CPEACTBa,
obecneumBatoLe paboTy BCelt HanoroBoi cucteMbl. Mokasatenu paboTbl HANOroOBOM CUCTEMBI U COOTBET-
CTBYIOLLMX HANOroBbIX OPraHOB OKa3blBAKOT BMMSHIE HA MHOTME 3KOHOMMYECKIE npoLecesl rocydapcTaa. H.3.
3otukos, M.B. JlbeoBa, O.M. ApnaHoBa oTMeuvatoT: «Hanorosble NOCTYNNEHNS SBNSHOTCS OCHOBHBIM UCTOYHU-

XVII INTERNATIONAL SCIENTIFIC CONFERENCE | WWW.NAUKAIP.RU



ﬂ OPYCITPYIEHLIAA, FOCYIAPCTBO  TPABO

KOM [OXOAHOM YacTu beaeparnbHoro Gromketa u aP@eKTUBHbIM MHCTPYMEHTOM rOCYOapCTBEHHOTO perynu-
POBaHMS COLMANbHO-3KOHOMUYECKNX OTHOWEHUAY [5]. C ykazaHHOW No3vUmMen cnegyeT B MOSHOW Mepe Co-
rnacuTbCs.

CoBpeMeHHOE perynmpoBaHine BOMPOCOB HANOrooBnoXeHUs (U3NYECKMX NUL LOCTaTOMHO BaXHO.
[MpUHLMNMANBHO BaXHbIE MOMEHTbI, CBA3aHHbIE C NPaBOBbLIM PETYIMPOBAHNEM HANOTOBON Cepbl, HaXo4aT
oTpaxeHue B HK P®, kak OCHOBHOM HOPMAaTUBHOM NPaBOBOM aKTe KOAMULMPOBAHHOIO Xapaktepa, oTpaxa-
toLLleM BOMPOCHI HaroroB M HanoroobrnoxeHus. Hanor Ha goxodsl duanyeckux nuy (aanee — HA®I) cogep-
XUT 00LLMe Npu3HakW Harnora, yctaHoBreHHble B 4. 1 ¢1. 8 HK P [1].

Llenecoobpa3Ho OTMETUTL NOAXOAbI, CIIOXMBLUMECS MO OTHOLIEHWIO K HAnNory PU3MYECKUX nuy n ero
MecTy B 06LLel CTpyKType HanoroobnoxeHns. Mo MHeHmto A.M. TepexuHoit: «Hanor Ha fOX0Abl (PU3NYECKNX
N1, MOXeET BbITb ONpeaeneH Kak KOHCTUTYLMOHHAs 00S3aHHOCTb Y4acTus rpakaaH YacTblo CBOWX JIMYHBIX
[0xof0B B chopmupoBaHum Brogxeta Poccuiickon depepauui Ans nokpbITMS 06LLECTBEHHO 3HAYUMbIX pac-
XOZO0B Ha YCroBusX MHAMBKUAYansHoM 6e3803me3aHoOCTH 1 6e3Bo3BpaTHOCTH. OBsA3aTENLHOCTL YNnaThbl Hano-
ra Ha JoxoZb! (hU3n4eckux nuu, obecneynBaeTca Mepamu rocyaapCTBEHHOMO NpUHyXaeHus» [9, ¢. 9].

[Mpu3Hakm HanoroobnoxeHns U3NYECKUX NUL: NPSMoe LeNCTBIUe Hanora; ero NepcoHanbHbIM Xapak-
TEP; 3aBUCUMOCTb HaNoroobnoXeHNst OT HANOroBOro cratyca nnatenbuyka. HO®J1 BbicTynaet ogHum 13 Bu-
[10B HanoroobnoxeHNs OU3MYECKNX NIL, HapsSY C TPAHCMOPTHLIM HASIOrOM, 3eMeSTbHbIM HarloroM U HasioroM
Ha MMYLLECTBO (hU3NYECKMX NNLL.

B rn. 32 HK P® «Hanor Ha nMyLLecTBO (hM3NYECKMX UL PaCcKPbIBAKOTCS KITloYeBble 0COOEHHOCTU OT-
HOCUTENBHO B3WMaHWs AaHHOro Buaa Hanora [3]. MNpeactasnsertcs, yto HO®J, Bxoas B 06Ly0 CTPYKTYpY
HanoroB NpeacTaBnseT (PUHAHCOBYH OCHOBY CyLLECTBOBAHWS roCyAapcTaa, npu NOMOLLM HanoroobnoxeHus
npomcxoanT 0bpa3oBaHne LeHTPanm3oBaHHbIX POHAOB AEHEXHbIX CPeacTB. HanorosbIiM npaBoOTHOLLEHWAM
no noeoay Baumanus HO®J1 xapakTrepHbl MMNEPATMBHOCTb M aAMUHUCTPUPOBAHME, 0COBO 3HaYUMbIEe B NPoO-
Liecce peanusaumm rocyaapCTBEHHOTO MexaHn3Ma.

Kak npasuno, saumanue HO®J1 6asupyetcs Ha uenom psge NpUHLMNOB, Npesonpesensiowmx Lesbli
psp ocobeHHocTei npouecca obecneyeHns nybriMyHbIX WHTEPECOB B HANOrOBOW Cdepe: NPUOPUTETHOCTb
rocyfapCTBeHHbIX UHTEPECOB (CT. 57 KOHCTUTYUMM PO®); 3aKOHHOCTb;, HENTParbHOCTb; 3alyuTa MHTEPECOB
HanoronnaTenbLUMKa; 3KOHOMUYECKOE PaBEHCTBO HANOroNaTeNbLUMKOB; COPa3MEPHOCTb HaroroBoro bpeme-
HW; €AMHCTBO HanoroobnoXeHNs; HaNoroBbIN hegepanmam.

MpegcrasnseTcs, Yto Uenb B3umanus HO®J — obecneunts (hrHaHCOBLIE WHTEPECH! rocygapcTea Mno-
CPEeaCTBOM 3a4MCNEHNs HAroroB B JOXOAbl OIOMKETOB COOTBETCTBYIOLWMX YPOBHEN. A 3adauu no B3UMaHWKO
HO®J1 BkntoyatoT B ce0S: yCTaHOBNEHME HOPMATMBHOWM OCHOBbI 1 0COBeHHOCTEN B3umanns HO®IT; hopmmposa-
HWEe 1 NMPUMEHEHNE Pa3bsCHEHUI co cTOopoHbI PHC Poccumn 1 nHas AesTenbHOCTb MO HOPMOTBOPYECTBY BHYTPY
BEAOMCTBa; npouecc Baumanns HO®I1 B koHTekcTe paboThbl HAMOrOBLIX OPraHOB; B3MMAHWE HEAOMMOK U1 Ap.

Cybbekramu HO®J1 BhICTYNAKT (huanyeckue nuua, SBRSOWLMECS HANoroBbIMK pengeHtamm PO n du-
3u4eckne nuua, nonyyarlme Ooxodbl OT UCTOYHUKOB, B P®, He SBASKOWMECS HAMOroBbIMU pPe3ngeHTamu
Poccuickon ®egepauum (4. 1 ct. 207 HK PO). He 3atparusas nogpobHoctn npumeHenust HA®J, uenecoob-
pasHO OTMETUTb CyLLeCTByOLWMe Npobnembl ero npumeHeHns B PO 1 0cobeHHOCTU NPUMEHEHUS AaHHOMO
Hanora B HEKOTOPbIX 3apyBexHbIX CTpaHax.

Viccneposatenn oTmeyaoT HekoTopble ocobeHHocTn Baumanua HO®I B 3apybexHbix ctpaHax. [.10.
MMaHcunos npoaHanuauposan cneundguky Baumanus B CLUA eaepanbHOro nogoxo4Horo Hanora, rae npea-
nonaraeTcs nojada HanoroBow Aeknapauui Ha HanoronnaTenbLyka UM Ha JOMOX035MCTBO (C CyMMUPOBa-
HWeM JOXO[0B BCEX YNIEHOB CEMbM M BbIYETOB MO BCEM CreLmanbHbIM npasunam). B oTaenbHbIX cryyasx 4o-
NyckaeTcs NonyvyeHWe BblYETa Aaxe NPy OTCYTCTBUM B3WMaHWS Hamnora B TEYEHWE KarneHaapHoro roga. He
B3umaetca HO®IT ¢ foxodoB, MOMYYEHHbIX OT MyHMUMNANbHLIX obnurauuini, AEMCTBYET CTPYKTYpa Nporpec-
CMBHbIX HanoroBbIx CTaBok (15-35 %). HO®J1 coctasnsiet 37% B CTpykType Hanorosbix noctynneHuin CLUA.
Bo ®paHuun Takke AENCTBYET NPOrPECCUBHAS LKana Harora Ha A0X0Abl AOMALUHWUX XO3SMCTB (OXoauT A0
75 % npw cpegHeaywesom goxoge ot 1000001 eBpo B roa). [lecTBYET NPOrpeccMBHas LUKana nogoxo4Horo
Aoxofa B AnoHWK, 0TMeYaeTcs HekoTopas creunduka obnaraemMblx 4OXOLO0B (BanoBbIil 4OXOA OT 3aHATOCTMH,
[0X0 OT NPUPOCTa KanuTana, UHBECTULIMOHHbIA AOX04 — MaKcuManbHbIn pasmep Ao 37 %) [8, ¢. 317-318].
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B ykasaHHbIX npumepax OTMeyaeTcs ObLMPHOE NMPUMEHEHWE MPOrpPeCcCUBHON CUCTEMBI B MpoLecce
B3uMaHna HO®J B psge cTpaH ¢ yuétom, yto gonst HOPIT B 0bLiel CTPyKType HamnoroB COCTaBSET 3HaUYK-
TenbHbIA NpoueHT. CpaBHMBas € (YHKLMOHMPOBAHWEM HANOrOBOM cUCTeMbI B PO, cnefyeT OTMETUTb, YTO 3a
CYET Noao6HOro pacnpeneneHns, B paCCMOTPEHHBIX CTPaHaX CHKAETCS A0S KOCBEHHbIX HANOroB B 06LLei
CTPYKTYpe HanoroobnoxeHus.

VHTepeceH OnbIT OpraHn3almm HanorooBbnoXeHUs rU3NYECKUX NuL, AENCTBYIOWMIA B ['epMaHni, B CBS-
31 C HanuumeM onpeaenéHHbIX CXOACTB B 0BLLEN CTPYKTYpe rocyaapCTBEHHOTO MeXxaHWu3Ma (NMpUHaANexXHOCTb
K pOMaHO-TepMaHCKOW NpaBOBOW CUCTEMe, Hanuuve (pefepanbHOW CUCTEMbl 3akoHOZaTeNbCcTBa U perno-
HanbHOM OpraH13aLumn perynupoBaHus, BepTukanbHas U ropusoHTanbHas opraHusauus BNactv u ap.).

H.3. 30TukoB NpuXoauT K BbIBOZY O Hanuumm cxoacTs: «epmanus, kak 1 Pocecus, aenssce deaepanb-
HbIM FOCYJApCTBOM, UMEET 3-XYPOBHEBYIO OIOMKETHYIO CUCTEMY: LieHTpanbHbIi, BomKeT dheaepanbHbix 3e-
Menb, BromkeT obwuH. B atom Hanorosas cuctema epMaHm UMEET CXOACTBO C POCCUACKOM HANOroBon Ci-
ctemon. B otnnume ot Poccun B [epMaHuM NpUMEHSETCS COXHAA HanoroBas CMCTeMa, HacuuTbiBatoLLlas
Bonee 40 Hanoros. Hanorn B ®PI o6ecneunsatot okono 80 % BromKeTHbIX 40X0A0BY [6].

B cTpykType HanoroobnoxeHus Mepmannv Ha NOAOX0AHbIN foxod npuxoauTtcs nopsigka 40 % B obLyen
CTPYKTYpe B3UMaeMbIX B CTpaHe Hanoros. HA®J BbicTynaeT ogHNM U3 BUAOB HAnoroobnoxeHust onuanyeckux
nu (kak B 1 P® nMeeTcs HECKOMNbKO BULOB HArOroB): HANor Ha A0X0Abl (B UX CTPYKTypy oTHocuTes HO®IT),
Ha UMYLLECTBO, Ha caenku u notpebnexue. B yactu B3umanua HO®J cnegyet oTMeTUTL Hanuume nporpec-
CUBHOW CTaBKM (MakcumanbHas ctaBka foxoaut Ao 80 %), AercTByeT WeCTb KnaccoB anddepeHumamm (co-
rmacHo nomnyyaemomy goxogy).

A.A. XaHgpamait, C.O. Ky3HeloBa OTMEYAOT Hanuuue B NPOrpPECCUBHON CUCTEME HArOroobnoxeHns
(bu3nyeckux nuy, F'epMaHnn NATW 30H HaYMCneHWs Hanora: cBoboaHas oT Hanoroobnoxenus 3oHa (0 %);
HWXHSS 30Ha NporpeccuBHoi ctaBku (14-24 %); BepXxHss 30Ha NPOrpeccuBHOM CTaBku (24-42 %); nepsast
(hukcupoBaHHas 30Ha (42 %); BTOpas uKcupoBaHHas 30Ha (45 %). Takke OeNCTBYET LUECTb HarloroBbIX
KnaccoB, BIMSIOWMX Ha BenuunHy nogoxogHoro Hanora [10, ¢. 145-146]. Ha aToM ocHOBaHuu, B3WMaHwe
Hanora ¢ JOX0L40B (PU3NYECKNX NN CTAHOBUTCS AMPdEPEHLMPOBAHHBIM U MO3BOMNSET YYNTbIBATL CTENEHDb
MaTepmarnbHon 0becrneyeHHoCTU cybbekTa HanoroobIoXeHus.

Cnegyet 0TMeTUTb, YTO B Poccuu B nocneaHue rogpl, Nocne MHOMOYUCIIEHHbIX 0OCYXAEHUA U ANUCKYC-
CUI, NPOM3OLLNN COBUMN W U3MEHEHMS B 0COBEHHOCTSIX npaBoBoro perynuposanus HA®I. Tak, ¢ 1 saHBaps
2021 r. bbina BBEAEHA NporpeccyBHas LWkana HanoroobnoxeHus (cT. 224 HK PO). Obwas ctaBka coctasns-
et 13 %, ecnu cymma Hanorosblx 6a3 (n. 2.1 ¢t. 210 HK P®) 3a Hanorosbl Nepuog COCTaBnSeT MeHee 5
MWUNANOHOB pybnen unu pasHa uM. MNpeaycMoTpeHo, YTo NpuMeHeHue ctaski 15 % 1 650 Tbicay pybrei ec-
N1 Hanorosble 6a3sbl coctaensoT Gonee 5 MunnoHoB pybnei (4.4. 1, 3.1 c1. 224 HK PO).

Kak npaBuno, yuuTbiBalOTCA BCE JOXOAbl (PM3MYECKOro Nnua, KOTOpble NoAnexaT HaroroobroxeHuo
COrnacHo AencTayloLleMy 3akoHogatenbcTy (kpome n.n. 1.1, 2, 5, 6 ct1. 224 HK P®). CnenyeT 0TMeTUTb Cy-
LLLeCTBOBAHWE HANOroBoW CTaBku B pasMepe 35 % A1 HEKOTOPbIX OXOLOB: BbIMIPbILLM, NPU3bl U Ap. (4. 2 CT.
224 HK P®). MpumensieTcs ctaska 30 % ans nuy, He peanaeHToB P® (4. 3 cT. 224 HK P®) 3a HekoTopbiMu
UCKIIOYEeHNAMM (yqacTue B AesTENbHOCTW opraHnsaunii PO, paboTa B kayecTBe NpurialleHHoro BbICOKOMpo-
(hunbHOro cneumranucTa v ap.).

B Poccum asontoums nporpeccusHon ctaskm HO®JT uMeeT cpaBHUTENBHO Marbli MPOMEXYTOK BpeMe-
HW. VccnenoBaTtenu HEOOHOKPATHO OTMeYarny BO3MOXHOCTM ANS UCMOMb30BaHWUSI HAKOMMEHHOMO MOMNOXU-
TEMNbHOro OnbiTa 3apybexHbIMK CTPaHaMK B OTEYECTBEHHOM NPaBOBOM CUCTEME.

C.10. l'ypoBa, A.l. LUMneeB oTMeYatoT NONOXUTENBHLIN APEEKT OT COLMANbHON OPUEHTUPOBAHHOCTY
Hanoroobnoxenus B Kutae (C ManommyLLmx rpaxaaH Hanor 6epétcs MuHumaneHbin): «Onnata Tpyaa obna-
raeTcs N0 NPOrpeccUBHON LuKane cTaBok oT 3 A0 45% 3a BbI4ETOM MUHUMANLHOMO He obnaraemoro Hanorom
MUHUMYMay [4, ¢. 33]. Takoe NoNoXeHWe NO3BONSET Oka3aTb COAENCTBME B NOBLILLEHWN COLMANBbHOMO YPOBHS
rpaxgaH v pa3suTus otaenbHbix (GegHeniunx) obnacteit. [pu 3TOM NOBbILEHHbIN HAMOT B3UMAETCS C rpax-
AaH, Yel [OX04 MHOTOKPATHO NPEBbILLIAET BESMYUHY NPOXMTOYHOTO MUHUMYMA.

3atparusas BONpOCh! B3aNMOCBA3M HAroroobnoXeHNs U COLManLHOTO acnekTa XM3HU HacemneHus, Xo-
Tenocb Gl 0TMeTUTb nosuyuto K0.B. MankoBoit 0 Heob6xoAMMOCTM NP UCMOMNb30BaHMU MPOrPECCUBHON LLKa-
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INbl HANOro06N0XEHNS NPUMEHATL NONOXEHUS O HeobnaraemMom Hanoramm MUHUMyMe (OTMEYast Takyo nonu-
TUKY BO MHOMUX 3apyBexHbix cTpaHax). B Poccun Heobxoanmo paclumpsTe Hanorosble BblveTsl. FO.B. Manko-
Ba aKLEHTUpYeT BHUMaHKe Ha npumeHeHun B CLUA n BenukoGputaHum BeNuYMHbI Bbl4ETOB (Heobnaraemoro
MWHUMYMa) NPOMOPLMOHANBHO CyMMe A0X0Z0B (hU3MYeCcKoro nuua, T.e. Mpu BO3pacTaHMM JOXOLa Bbille
OnpefenéHHo CyMMbI, He NpeAarnonaraeTcs noflyyYeHne BoIYETOB (B Poccuu, Hanpumep, U3 CXOXWUX KOHCTPYK-
UMA NpUMeEHSIETCA BblYeT Ha feTen). B oTaenbHbIX CTpaHax aKkTWBHO WMCMONb3yeTcs Hamnor Ha 6oraTcTso
(PpaHums, Yexus) [7, c. 60-65].

CnenyeT OTMETUTL, YTO B HEKOTOPbIX CTPaHax CyOBLEKTOM HanoroobnoxeHns BbICTynaeT cembs (I'ep-
MaHus, ®paHums, CLUA). Ucnonb3ytoTcs HEKOTOpbIE NbroTHbIE Tapudbl ANSt CEMEMHOMO HanoroobnoXeHs.
MonobHas Mogenb HanoroobnoXeHUs Bbl3bIBAET TakkKe WHTEPEC, Tak Kak MO3BOSISET CHU3UTb HANoroByio
Harpy3ky Ha CeMbi, B 0COBEHHOCTH, UMetoLme geTeit (Mpu yxoge 3a pebEHKOM OfHUM U3 YNEHOB CEMbU U B
WHBIX MOXOXMWX CIy4asx).

Takum 0Bpasom, NPUMEHSIOTCS JOCTATOMHO pa3HoobpasHble Noaxodbl B HanoroobnoxeHun gusnye-
CKUX UL, W UX JOXOA0B, NO3BOMAOLIME YYNTbIBATH CTEMEHb peanbHOoi 06eCneveHHOCT rpaxaaH u ux cemen-
HOrO COCTOSIHUS, YTO MO3BOISIET MPUMEHSTb AaHHbIN OMbIT U B OTEYECTBEHHOM PEryNMPOBaHMM.

Mo pe3ynbTatam NpoBEAEHHOTO UCCNEAOBaHNS, HEOBX0AMMO caenaTh psif BbIBOLOB:

1. Hanor Ha goxoabl dusnyeckux nuy B Poccuiickon ®eaepaummn n 3apybexHbIx CTpaHax (B KOHTeK-
cte paboTbl ObiNK 3aTPOHYTbI OTAENbHLIE CTPaHbI) — BaXHbIN 3NIEMEHT HAroroBoro MexaHuama, obecneuma-
OLWMA (MHAHCUMPOBaHWE TOCYAAPCTBA W rapaHTUPYIOLEro BO3MOXHOCTU ANS COLMaribHO-9KOHOMUYECKOro
pa3suTus. HO®J TpagnumMoHHO BbICTYMaeT O4HUM M3 3HAYMMbIX HANOroB, NPUMEHUMBIX K PU3NYECKUM ULaM
W B CTPYKType GIOMKETHON CUCTEMbI 3aHUMAET BECOMYHO AOMH.

2. WccneposaHue 3apyBexHOro onbiTa NO3BONSET CAeNaTh BbIBOA O NPUMEHEHUN NMPEUMYLLECTBEH-
HO NPOrPECCHBHOM CUCTEMbI HArOroobOKEHNS (PU3NYECKUX MWL, U HANPABIEHHOCTW Ha coLManbHble acnek-
Tbl, @ UMEHHO MOBbLILLIEHWE Ka4YeCTBa XU3HU HACEeNeHUs NOCPEACTBOM YCTaHOBNEHNS ANns HUX Bonee Laas-
LMX HAMOroBbIX PEXWUMOB (MMEET 3HauYeHe BOMPOC COOTHOLLEHUSI pearbHbIX AOXOA0B MeXay PasHbIMU rpyn-
namn Hacenexus).

3. Poccuiickas ®enepaums B 3BOMOLMOHHOM pa3suTim HOPJT uMeeT MeHbLIMI OMbIT NO ASIMTENBHO-
CTU W CTPYKTYPHbIM M3MeHeHusM. Tonbko ¢ 2021 1. B CTpaHe NpOCNEXMBAOTCS OTAENbHbIE 3NIEMEHTbI NPO-
rPECCMBHON CUCTEMbI Hanoroobnoxenus. MpeacTaBnseTcs, YTo NEPCneKkTUBHbIM NYTEM Pa3BUTUS MOXET
cTatb cHuxeHue yposHs HO®I ans 6enHenwero HaceneHus (B ka4yecTBe OCHOBHOMO KpUTEPUS, MOXHO UC-
nonb30BaTb, HANPUMEP, NPOXUTOYHbLIA MUHUMYM) M NOBbILLEHNS YpoBHA HO®IT B pasnuyHoi nporpeccui Ans
UL, UMEIOLLMX AOXOL, MHOMOKPATHO NPEBbILLAIOLLMIA BENNYMHY NPOXMTOYHOrO MUHUMYMA.

4. TloMMMO yKa3aHHOrO, MepPCMEKTUBHBIM BUAMTCS YYET CRIEAYIOLLEro NoNoXMTENbHOM OnbiTa Hamno-
rooboXeH!s (PU3MYECKUX NUL, NPUMEHUMOTO B 3apybexHbIX CTpaHax: BO3MOXHOCTb CEMbW BbICTYNaTb
cybbektom ans pacyéta HO®J1, BBegeHne HeobraraeMoro MUHUMYMa B KOHTEKCTE YPOBHSI 06eCneYeHHOCTH
(Mp1 [OCTVXKEHMM BbICOKOTO pasmepa A0XOA0B — He MPUMEHSTL), YBENUYEHNe pasMepa HanoroBbIX BbIYETOB
Ha OCHOBaHUM MUHUMarbHON CYMMbI [OX0Aa, Heobxoaumoi Ans obecneyeHns YpoBHS XU3HN.

CnuncoK UCTOYHUKOB

1. KoHctutyums Poccuiickon ®egepauumn (npuHsita BceHapogHbiM roriocoBaHueM 12.12.1993 ¢ uns-
MeHeHusMK, ogobpeHHbIMK B xoge obepoccuitckoro ronocosanns 01.07.2020) // OduuynanbHbin MHTEPHET-
noptan npasoBom uHopMaumm http://www.pravo.gov.ru. — 04.07.2020.

2. Hanorosblit kogekc Poccuitckon ®egepaumn (Yacte nepsasi) ot 31.07.1998 Ne 146-03 (ped. ot
23.03.2024) /I CobpaHue 3akoHopaTensctea PO. —03.08.1998. — Ne 31. - Cr. 3824.

3. Hanorosein kopgekc Poccuitckon ®epepaumm (Yactb BTopas) ot 05.08.2000 Ne 117-03 (pegd. ot
22.04.2024) /| CobpaHue 3akoHogatensctea P®. —07.08.2000. — Ne 32. - Ct. 3340.

4. Typosa C.1O., lnnees A.I'. N3 onbita Hanoroobnoxexus dusnyeckux muy KHP: yto npurogutcs
Poccun // BecThuk Poceuinckoro yHusepcuteta koonepauuu. — 2015. — Ne 4 (22). — C. 31-34.

XVII MEXIYHAPOIHAA HAYYHO-NPAKTHYECKAA KOH®EPEHLIUA | MLIHC «HAYKA i NPOCBELLLEHUEN



IOPYCTIPYIEHLIAR, FOCYIAPCTBO  IPABO

5. 3otukos H.3., JleBoBa M.B., Apnatosa O.M. OcobeHHOCTM hopMmUpoBaHNS SOXOA0B heaepanbHo-
ro GwompkeTa // BecTHuk espasuickoin Hayku. 2019. [OnekTpoHHbid pecypc]. — Pexum poctyna: URL:
https://cyberleninka.ru/article/n/osobennosti-formirovaniya-dohodov-federalnogo-byudzheta (gata o6pawieHus:
26.05.2024).

6. 3otukos H.3. OcobeHHOCTH HanoroobnoxeHus guandeckux nuy B F'epmanum // BectHnk EBpasuit-
ckom Haykn. — 2020. — Ne 4. - T. 12 [OnekTpoHHblr pecypc]. — Pexum pgoctyna: URL:
https://esj.today/PDF/61ECVN420.pdf (nata obpaLieHus: 26.05.2024).

7. Mankosa F0.B. 3apy6exHblit ONbIT NOLOXOAHOMO HANOroo6moXeHNs (U3NYECKUX UL U BO3MOX-
HOCTb ero umnnemeHTauum B Poccum // Hanoru n Hanoroobnoxenue. —2018. — Ne 10. - C. 49-66.

8. Mandgwmnos [.t0. Hanor Ha goxodbl mandeckux nul B Poccum 1 3a pybexom // ®opym Monogpix
y4eHbIx. — 2018. — Ne 11 (27). - C. 315-319.

9. TepexuHa A.M. MpaBoBOI MEXaHM3M HanoroobnoXeHNs JOXOAO0B (PU3MYECKUX ML POpMMpOBa-
HWe W peanusaums: guc. ... Kanauaata topuguyeckux Hayk. — M., 2012. - 161 c.

10. Xangpaman A.A., KysHeuosa C.O. CpaBHutenbHbli aHanus npumeHenus HO®M B8 Poceun v 3a
pybexom // HayuHoe 0603peHue. Megarornyeckue Hayku. —2019. — Ne 2 (4. 2) — C. 145-147.

© A.A. llblueHkoBa, 2024

XVII INTERNATIONAL SCIENTIFIC CONFERENCE | WWW.NAUKAIP.RU



n OPYCITPYIEHLIAA, FOCYIAPCTBO  TPABO

SEMEJIbHOE MPABO.
[IPUPOIOPECYPCHOE MPABO.
JK0J10r MYECKOE MPABO.
ArPAPHOE MPABO




IOPYCTIPYIEHLIA, TOCYIAPCTBO M MIPABO n

YIK 34

AKTYAJIbHbIE MPOBNIEMbI TPOKYPOPCKOI0
HAJ130PA 3A COBJIOIEHNEM
JAKOHOLLATENBCTBA B CDEPE
SEMJIENO/Ib30BAHUA B BOUCKAX

bAPAHOB BNIALINC/IAB BUTANTbEBHY,
KOHOBAOB NETP NETPOBMY

KypCaHTbI
OIrKBOYBO BY um. Knsizs Anekcangpa Hesckoro MO PO

HayuHbIti pykoeodumens: Mapkenoe Cepeeli Bnadumuposuy
NOJTKOBHUK, K.0.H., 00UEHM
®IrKBOYBO BY um. Knsiss AnexkcaHdpa Hesckozo MO P®

AHHoTaumA. [laHHas cTaTbsl MOCBSLLEHA aHanu3y POCCWUACKOrO 3akoHodaTenbCTBa B Cpepe npoBeneHUs
NPOKYPOPCKOro Haa3opa 3a cobniogeHneM 3eMenbHOro 3akoHoaaTensctea Poccuiickoin ®egepaumm B BOMH-
CKUX YacTsax. PaccmMoTpeHbl npobneMHble acnekTbl NPOBEAEHUS MPOKYPOPCKOM NPOBEPKM B aHHOM obnacTw.
Llenb 9101 CTaTby — BbISCHUTL Hanbosiee ocTpble BOMPOCH! HAA30pa U BLIHECTW NPEANOXEHNE MO PELLEHIIO
0603HaYEHHbIX CIIOXHOCTEN.

KntoueBble cnoBa: 3emenbHOe MpaBo, NpokypaTtypa, NPOoKypop, BOWHCKAs YacTb, HAA30p, 3aliuTa, OXpaHa,
NPOKypopckast NpoBepka.

CURRENT ISSUES OF PROSECUTORIAL OVERSIGHT OF COMPLIANCE WITH LAND LEGISLATION IN
THE MILITARY

Baranov Vladislav Vladislavovich,
Konovalov Petr Petrovich

Scientific adviser: Markelov Sergey Vladimirivich

Abstract. This article is dedicated to the analysis of Russian legislation in the field of prosecutorial oversight of
compliance with the land legislation of the Russian Federation in military units. Problematic aspects of prose-
cutorial inspection in this area are considered. The purpose of this article is to identify the most acute issues of
oversight and make proposals for resolving the identified difficulties.

Keywords: land law, prosecutor's office, prosecutor, military unit, oversight, protection, defense, prosecutorial
inspection.

Keywords: land law, prosecutor's office, prosecutor, military unit, oversight, protection, defense, prosecutorial
inspection.

3emnsi, kak 1 UHble NPUPOAHBIE PECYPChI SBNSETCS OCHOBOM XM3HW U JesTeNbHOCTM YerioBeka, NoaTo-
My 3eMerbHble NPaBOOTHOLLEHNS Beerda ByayT Hanbonee 3HaunMoit chepol 3aKoHOLATENBHOMO Perynnpo-
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BaHus. OgHWUM 13 HanpaBneHUn eaTeNbHOCTM NPOKYPaTYpbl ABNSIETCA HaA30p 3a COONIAEHNEM 3EMENBHOMO
3aKoHodaTenbCTBa.

B cBO 04epesb OCHOBHbIM NPaBOBbLIM CPEACTBOM BbISIBNEHUS HAPYLUEHWA, NPUYMH 1 YCIIOBUIA UM Cro-
CODCTBYIOLLMX, @ TaKKe BUHOBHBIX MWL, M NPUYMHEHHOTO Bpeaa v yiepba SBnseTcs NpoKypopckas npoBepka.

lMpoKypopckasi NpoBepka NpeacTaBnsieT coboi COBOKYMHOCTb MPOBOAMMBIX MPOKYPOPaMK C y4eToM
npeayCMOTPEHHON KOMMETEHLMM B OTHOLLEHWW NOAHAL30PHBIX MM OPraHoB U MHBIX UL, MeponpusTU, UMe-
IOLLMX CBOEM LieNbto OLEHKY COAepXaHMs eATENbHOCTM YKa3aHHbIX 0OBEKTOB 1 CyObEKTOB Ha NpeaMET COOT-
BeTcTBMS ee TpeboBaHusm KoHcTutyuumn PO [1] n 3akoHOB, AENCTBYOLWWMX Ha Tepputopumn PO.

B xofe npoBepok UCMONHEHUst 3eMeNbHOTO 3aKOHOAATENbCTBA CreayeT Y4YNTbIBaTb, YTO BOMbLUMHCTBY
NOAHAA30PHbIX BOMHCKMX YacTen, opraHusauuii u yupexaeHnin MuHobopoHsl Poccuu, Apyrx CMnoBbIX MUHM-
CTepcTB, BEAOMCTB W OPraHOB 3eMenbHble y4acTku npegocTasneHbl 50 - 80 net Hasag.

B cBS13K ¢ 9TM NpaBOyCTaHaBMBAKOLLMMI JOKYMEHTAMU, B COOTBETCTBUM C KOTOPbIMU Y HUX BO3HUKMO
NpaBo MOCTOSIHHOIO (6ECCPOYHOr0) NOMb30BAHMS 3TUMM yYacTKaMK, SBSKOTCS COOTBETCTBYHOLLME NPaBOBbIE
aKTbl (MOCTAHOBNEHMS, PELLEHMS, PaciopsiKeHUs) BbICLIMX rocyaapcTBeHHbIX opraHoB CCCP n PCOCP (LieH-
TpanbHbIN UCTIONHUTENbHBIN KOMUTET, COBET HApOAHbIX kommuccapo, CoBeT MUHUCTPOB) O CHOPMMPOBAHMM,
nepeancnokaLmm unn pasmeLLeH BOMHCKMX YacTell, OpraHn3aumin 1 yYpexaeHuit, a Takke NpaBoBbIe aKTbl
OpraHoB BflacTW Ha MecTax (ropoAckue, cenbckne CoBeTbl HAPOAHBLIX AEnyTaToB WK WX UCMOMHUTENbHBIE
KOMUTETbI) 00 0TBOAE 3EMENb U X PaHMLaXx.

OpfHako Hepeako U3faHue akToB O 3eMNEe0TBOAE He COMPOBOXAANOCh Bblgayen cybbekTam npasa no-
CTOSIHHOTO (BEeCCPOYHOro) Mob3oBaHWA Kakux-nubo NpaBOMOATBEPXKAAILLMX AOKYMEHTOB. B Tex cnyyasx,
Korga TakvMe OOKYMEHThI BblAaBanMCh BOMHCKUM YacTsM, OHU 3a4acTyto Bbinn yTpayeHbl Npu nepeayucnoka-
Lun 1 nepedhopMUPOBaHNN BOMHCKUX YacTem, OpraH13auui, yYpexaeHnin u npeanpusTun.

B nanbHenwewm, nocne pacnaga CCCP un obpasoBanus Poccuiickoit ®egepauum mHorne banaHcoaep-
Xatenu 3emernb 060poHbI M 6e30MacHOCTY Takke He Nony4nnu oT deaepanbHbIX OPraHoB UCMOMHUTENBHOM
BMacTW, OpraHoB rocydapCTBEHHOW BracT cybbektoB Poccuickon degepauum N opraHoB MECTHOTO Camo-
yNpaBneHus Kakux-nnbo AOKYMEHTOB, NOATBEPKAAMLMX MX MPaBa Ha 3aKPENnneHHble 3a HUMW 3eMeNbHbIE
Y4acTKu.

BblwenepeuncnerHble 06CTOATENbCTBA CO34AKT ONPedeneHHble TPYAHOCTM AN OCYLLECTBIIEHUS
Hag3opa B Cdepe 3emrenonb30BaHNs OpraHaMm BOEHHOTO YNpaBNeHNst B CBA3M C OTCYTCTBMEM HOPMATMBHO-
ro NOATBEPXAEHMS NpaBa NOCTOSHHOMO (6eCCPOYHOro) NOMb30BaHMUs, YTO ABNSETCA akTyanbHOW Npobnemoi 1
Mo cen AeHb.

3eMenbHble y4acTKW, Haxoaswmecs B MOCTOSHHOM (GECCPOYHOM) MOMb30BAHUM OPraHOB BOEHHOMO
ynpaBneHus, B COOTBETCTBUM C TpeboBaHusmMu PefepanbHoro 3akoHa ot 24.07.2007 Ne 221-03 «O rocygap-
CTBEHHOM KafacTpe HefBwXUMOCTU» [2] n nocTaHoBneHus [pasutensctBa Poccuiickon depepauun oT
16.07.2007 Ne 447 «O coBepLUeHCTBOBaHUM YyeTa (heeparnbHOro umyLlectsay [3] nocne npoBeAeHUs nNpo-
Leaypbl MexeBaHus JOSKHbI OblTb 3aHECEHbI B rOCYAAPCTBEHHbIA 3eMEeNbHbI KaaacTp ¢ NPUCBOEHUEM WH-
AVBMAYanbHOMO KagacTPOBOrO HOMEpA, a Takke B PeecTp dhefeparnbHOro MMyLLECTBa.

lMocne npoBefeHNs MexeBaHWs 0bbekTa 3eMreyCTPOoCTBa, BHECEHUS CBEAEHWUN O HEM B rocyaap-
CTBEHHbI 3EMENbHbIA KagacTp 3eMNenob3oBaTesio BblAAOTCS CBMAETENLCTBA O rOCYAAPCTBEHHON peru-
cTpauum npas.

BHeceHue cBeeHUin 0 3eMesbHbIX y4acTkax, HaXOAsLMXCs B (heaepanbHOn COBCTBEHHOCTU, B PEECTP
(henepanbHOro MMyLLECTBA (C Bblgayer COOTBETCTBYIOLLEr0 CBUMAETENLCTBA) ocyLlecTBnseTca deaepanbHbiM
areHTCTBOM MO YNpaBfEHNO roCyAapCTBEHHLIM UMYLLECTBOM W €0 TEPPUTOPUANBHBIMU OpraHamim.

IMEHHO cBefeHNs:, NONYYEHHbIE U3 TUX UCTOYHUKOB B BOMBLUMHCTBE CyYaeB SBASKOTCA €AUHCTBEH-
HbIM JOCTOBEPHbLIM UCTOYHUKOM YCTAHOBIIEHWUS HE TOMBKO NPUHAAMIEXHOCTM 3EMMKU, HO W NPOBEPKU NPUMEHE-
HWS1 ee Mo LieNeBOMY Ha3HaYEHMIO.

Takke, CTOUT OTMETUTb, YTO K Yncry Hamboree pacnpoCTpaHEHHbIX OTHOCATCA HapyLUeHus JlecHoro u
3emenbHoro kogekcoB Poccuickon denepaunn [4], beaepanbHbix 3akoHoB «O6 OxpaHe OKpyxatoLen cpe-
ab» [5], «O nepeBoge 3emerb Unu 3eMenbHbIX Y4aCTKOB 13 OAHOM KaTeropuu B Apyryto» [6], BeAOMCTBEHHbIX
HOpMaTuBHbIX akToB MuHOBOPOHbI 1 MuHnpupoabl Poccum, CBA3aHHble C NOPSAKOM y4eTa W peructpauum
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npaBa coOCTBEHHOCTN Poccuiickoit defepaliit Ha NecHble Y4acTkW, PacromnoXeHHble Ha 3eMmsix 060POHbI,
HenpaBOMEpPHbIM 3aBMAfEHNEM U U3BATUEM 3EMENbHbIX YY4aCTKOB, 3aHSTbIX NECHbIMA HAcaXOeHUsIMU, 13
theaepanbHol CoBCTBEHHOCTY, HEHaANEeXalUMM NPOBEAEHNEM MEPONPUSTUI MO OXpaHe, 3aluuTe U BOCTpo-
W3BOACTBY NECOB, HE3aKOHHbIMK pybkamu, B TOM uYuCre AOMyCKAaeMbIMU MPU NOMYCTUTENBCTBE W y4acTUm
[OIMKHOCTHBIX MWL, BOBHHbIX NNECHUYECTB; HAPYLLIEHWS! MPaBUN MOXapHON M CaHUTapHOI Ge3onacHoCTM B Ne-
cax W apyrve HapyLLeHusi, CONpsiKeHHble C HEMPABOMEPHBIM PacropsiKEHUEM W UCMONb30BaHWEM Pacnono-
KEHHBIX HA 3eMNsIX 0DOPOHbI NMECOB, MX YHUYTOXEHWUEM, MPUYUHEHMEM 3KOMOMMYECKOTO U MaTepuarbHOro
ylwep6a rocyaapcTsy (OTAEeNbHbIE NPUMEpb! BbISIBNEHHbIX HAPYLIEHWI 3aKOHa OTpaXeHbl B npunaraeMbix [0-
KyMEHTax NpOoKypOPCKOro pearMpoBaHus).

Takum 0Bpa3som, OCyLLECTBINEHIE HAA30pa U NPOBEAEHE NMPOBEPOK HAa COOTBETCTBUE 3aKOHY AENCTBUS
[OMMKHOCTHbIX MWL, OPraHOB BOEHHOTO YrNpaBlieHUs IBNSIETCsl Hanbonee 3HauMMbIM HanpaBneHneM, Tak OHO
HEe TOMbKO CBSI3aHO C 3aLLMTON 3aKOHHbIX MHTEPECOB rocyAapcTea M 0bLLecTBa, HO YacTo CBsi3aHo ¢ Gesonac-
HOCTbIO rOCyaapcTBa.

Mo HaleMy MHEHMIO, PELLEHNEM CHOXMBLLENCS NPOBIIEMHbIE BOMPOCHI COCTOSIHUSI 3aKOHHOCTM U npa-
BOMOPSiKa, a Takke NPaKTUKW Ha30PHO AeATENBHOCTM B Chepe 3eMnenonb30BaHus CrieayeT BbIHOCUTb Ha
PaCCMOTPEHME KOMNEriin, KOOPANHALMOHHBIX M ONepaTUBHbIX COBELLAHMI C BbIPAabOTKOM Mep, HanpaBeHHbIX
Ha NoBbiILLEHE 3GhHEKTUBHOCTI MPOKYPOPCKOrO HAA30pa U YKpenreHue 3akoHHOCTH [8].
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AHHOTaumA: B CTaTbe paccMaTpuBalOTCA BOMPOCHI KBanuUuKauuy NpecTynrneHus, npegyCMOTPEHHOrO CT.
206 YK P®, B 4aCTHOCTM 0 pasrpaHU4eHnn NOHATUN «3axBaT» U «yaepxaHue» — NpeAcTaBneHbl pasHble npa-
BOBble NMO3nLMK UX MHTepnpeTauun. Ocoboe BHUMaHWE yaenseTcs UccrnefoBaHnio XxapakTepucTuki cocTasa
npecTynnexns, npegycMoTpeHHoro cT. 206 YK P®, nsyyeHnto pazHoobpasHbixX 4OKTPUHAMBHbIX MOAXOAO0B Npy
OLIEHKN OBBEKTUBHBIX U CyObEKTUBHBIX MPU3HAKOB AAHHOMO NPECTYNNEHUS.

KnioyeBble cnoBa: 3axBaT 3anoXHuWKa, yaepxaHue, 0BLIECTBEHHbIN NOPSAOK, TpeboBaHue, kBanmmKaLms
NpecTynnexus.

CRIMINAL LAW CHARACTERISTICS OF THE CRIME PROVIDED FOR IN ARTICLE 206 OF THE
CRIMINAL CODE OF THE RUSSIAN FEDERATION

Lenshina Polina Olegovna
Scientific adviser: Voropaev Sergey Alexandrovich

Abstract: The article deals with the issues of qualification of the crime provided for in Article 206 of the Crimi-
nal Code of the Russian Federation, in particular, on the differentiation of the concepts of "capture" and "reten-
tion" — different legal positions of their interpretation are presented. Special attention is paid to the study of the
characteristics of the corpus delicti provided for in Article 206 of the Criminal Code of the Russian Federation,
the study of various doctrinal approaches in assessing the objective and subjective signs of this crime.

Key words: hostage-taking, detention, public order, demand, qualification of a crime.

lMepen aHanu3om cocTaBa NpecTynnenus, npeaycMotperHoro cT. 206 YK PO Heobxoanmo yTouHWTb
COOTHOLLEHWE Ha3BaHWS CTaTbi C COLEPXaHUEM AWUCMO3NLMM HOPMbI. YTONOBHOE 3aKOHOAATENbCTBO COAEp-
KUT CreayHoLLyto Ancnosnumio: «3axeaT UK yaepxaHue nuua B KauecTBe 3anoxHUKa, COBEPLUEHHBIE B LiENsX
MOHY)XAEHUS TOCYAapCTBa, OpraHu3auum Wnu rpaxaaHnHa COBEPLNTb Kakoe-nnbo OeicTBue unu BO3aep-
XaTbCs OT COBEPLUEHUS KaKOro-nnbo LeilCTBUA KaK YCrnoBUS OCBOBOXAEHWS 3anoxHUKka». MoXHO 3aMeTuTb,
4TO 3aKOHOZATeNb B Ha3BaHWM CTaTbi 0B03HAYMN TOMBKO MOHATUE «3axBaTay, HO B AUCNO3NULMN Y. 1 npucyT-
CTBYET YNOMUHAHWE TepMUHA «yAepaHuey». AHanu3 AaHHOrO BOMpoca MOMOXET MPOBECTU pasrpaHuyYeHie
MOHSATUIM 1 UX NOHUMAHMS, a TakKe 4acT BO3MOXHOCTb B JaribHeNLWeM pasnnyaTth 3axeaT 3an0XHUKOB OT ApY-
MMX COCTaBOB MPECTYNNEHUN, KOTOPble UMEKT cxoxune moTuebl. [1; 110]. B pamkax gaHHOro uccrenoBaHns
MOXHO BbIAENUTb [BEe OCHOBHbIE NMPaBOBbLIE MO3WLMKW, KOTOPbIE NPpeanaralT pasnuyHble Nogxoabl K onpeae-
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TIEHMIO NOHATUN «3axBaT» W «ydepxaHue». [epsas no3nums npeanaraet YeTkoe pasrpaHuyeHne Mexay aTu-
MW OBYMS MOHATUAMM, CYUTAs UX HE3ABUCUMBIMU U OTAENbHbIMW. COrnacHo 3ToM NO3WLMK, «3axBaT» OTHO-
CUTCS K aKTy (DM3MYECKOro OBMafeHNs 3arnoXHUKOM, B TO BPEMS KaK «yaepxaHue» nogpasymeBaeT npoaos-
XUTErNbHOE ero yaepxaHue B cBoein Bractu. CriefyeT oTMeTUTb, YTo B 4. 1 cT. 206 YK PO 3akoHogatens uc-
NOMb3yeT COK3 «UMK», TEM CaMblM pasrpaHMym1Bas AaHHbIe NOHATUSA: «3axBaT UNK yaepxaHue nuua B kaye-
CTBE 3anoxHuka...». [1.B. CuHbkoB v E.A. PeabknHa B Hay4yHoi paboTe NOAYEPKMBAIOT, YTO B TAKOM Cyyae
HeobxoamMo Obino Bbl «LenecoobpasHbiM OTpasuTb M 3axBaT, U yaepKaHe B HaMMEHOBaHUM CTaTbiy, Mo-
CKOMbKY B AanbHEMLLEM MOTYT NPOMCX0AMTb NPobnemMb! ¢ kKBanudukaLmen npectynneHuin. Kpome Toro, B cuny
NCMONb30BaHNA coto3a «umm» B 4. 1 cT. 206 «6onee topuandeckn BepHbIM 6binio 6bl MICNONb30BaHWE COKO3a M
(Mnun)», KOTOPLIA Nofpasymesan Obl Kak nocrefoBaTenbHoe, Tak U aBTOHOMHOE COBEpLUEHUE AaHHbIX Les-
HWity. [2; 487].

Btopas no3uuus, HanpoTVB, NpeanaraeT BKMOYUTL MOHATME «YyAEpXaHUe» B COAEpXaHWe MOHATUSA
«3axsat». CornacHo 1ol No3nLuu, «3axeaT» BKMOYaeT B cebs He TONMbKO akT (U3n4ecKoro oBnafeHus 3a-
NOXHUKOM, HO ¥ ero nocnegywulee ygepxaHue. Takum obpasom, «ygepxaHue» paccMaTpuBaeTcs Kak
HeoTbeMMeMas cocTaBnswLas «3axsatay. [lo mHennto B.J1. Kyapssuesa B MexayHapogHoit koHseHumn «O
Bopbbe C 3axBaTOM 3anoXHUKa» COOEPXUTCS ONpeaerneHne «3axsaray yxe BKMvarowero B cebs TepMuH
«yOepxaHue» u npegnonaratowlero ero. [3; 117].

AHanuaunpys coctaB npecTtynneHns, npegycmotpeHHoro cratben 206 YK P®, MOXHO BblOENUTh He-
CKOMbKO 311EMEHTOB. Bo-nepBbIX, pogoBbIM 0OBEKTOM AAHHOTO NPECTyneHus sBnsetca obuiectBeHHas bes-
onacHoCTb U 0bLiecTBeHHbIN nopsgok. CornacHo n. 4 KoHuenuuu obuiectBeHHoi 6esonacHocTn B PO (yTB.
Mpe3snaeHtom PO 14.11.2013 N Mp-2685) noa obLiecTBeHHOM 6e30MacHOCTbI0 NOHUMAETCA «COCTOSIHME 3a-
WMLLIEHHOCTN YenioBeka W rpaxaaHuHa, MaTepuanbHbIX W QyXOBHbIX LeHHOCTEN obLecTBa OT NpecTynHbIX U
WHBIX NPOTUBONPABHBIX NOCArATENbCTB, COLMArbHbIX U MEXHALMOHAMbHBIX KOH(MMKTOB, a Takke OT Ype3Bbl-
YaiHbIX CUTyaLMn NPUPOLHOMO M TEXHOreHHOro xapaktepay.[4; I]. meHHo Gnarogapsi onpedeneHuto B gaH-
HOM COCTaBe MpecTynneHnsl PO4oBOro 06bekTa, MOXHO BbISBUTb PasfinumMs CXOXMX C 3aXBaTOM 3aSlOXKHMKA
COCTaBOB, TakWX KaK MOXMLLEHWE YenoBeKa UNN He3akoHHOE nuiieHne ceoboabl. Aucnosuuyus ct. 206 YK PO
TaKKe YKa3blBAET Ha Hanuyme Takoro akynbTaTUBHOIO Npu3Haka obbekTa NPeCTynneHns Kak noTepneBLUMit.
B AaHHOM criyyae noTepneBLUMM SBASIETCS 3a0KHUK, YTO YKa3blBaEeT, Ha TO, YTO 9TO 00643aTeNbHbI NPU3HAK
COCTaBa, NOCKOSbKY OH COAEPXUTCS B CaMOi CTaThbe.

3axsar 3anoXHMKa SBNSETCH MHOrOOOBEKTHBIM MPECTYNNEHNEM, MOCKOMbKY MOXET nocsaraTb Ha He-
CKOINbKO OGBEKTOB COBEPLUEHHOTO AesHWS. OTOT 0ObEKT Ha3blBAeTCH AOMOMHUTENbHLIM. [ONONHUTENbHBIM
HenocpeacTBeHHbIM 06bekToM B cT. 206 YK PO sBnstoTca npasa u cBo60AbI YENOBEKA W rPaxaaHnHa, a Tak-
€ €ro XM3Hb 1 300POBbE, OTHOLLEHUS COBCTBEHHOCTM U apyrue. [5; 391]. To ecTb, Npn 3axBaTe 3anoxHuKa
MOXET ObITb HapyLUeHa He TOMbKO 0bLiecTBEHHas Be30MacHOCTb, HO U NUYHbIE NpaBa YenoBeKa U rpaxnaHu-
Ha, rapaHTupoBaHHble KoHcTuTyuuein PO.

BTopbIM anemeHTOM sBnSeTCS 06bekTMBHAs cTOpoHa. Camo AesHue — 3axBaT 3a/l0XHMKa- BblpaXkaeT-
CS B aKTUBHbIX AEMCTBUSX NULA, NPEACTaBNEHHbIX CAMUM 3aXBaTOM, a Takxe yAepXaHUEM YenoBeka B kaye-
CTBE 3anoxHuka. Ho cornacHo AMCnosuuuy ctatbi, U3 JaHHbIX ABYX AESHWUA 4SS HanMW4Ms cocTasa npecTyn-
neHus, npeaycmoTtperHoro cT. 206 YK P®, goctaTtoyHo COBEPLUMTbL Kakoe-nnbo 0AHO, MOCKOMbKY Ha 3TO YKa-
3bIBaE€T COK3 «WNK» B CTaTbe. 3axBaT 3arnokHuKa He COAEPKUT Apyrux 0bs3aTenbHbIX NpU3HakoB 06bEKTUB-
HOW CTOPOHbI, OAHAKO MOXHO TaKKe YNOMSHYTb U O paKynbTaTUBHbIX Npu3Hakax. Tak, M.KO. MaBnuk nuwet o
cnocobe CoBepLUEHNst AaHHOMO OBLLECTBEHHO-0MACHOMO AESHNS: «OH MOXET BbiTb COBEPLUEH TOMBKO C Npu-
MEHEHWeM Hacunus, kak OnacHoro Ans 13HU unu 30opoBbs (M. «B» Y. 2 cT. 206 YK P®), Tak 1 He onacHoro
(4. 1 cT. 206 YK PO)» [6; 18].

Kpome TOro, 3axear 3anoxHuka sBIseTcs NpecTynneHnemM, OCHOBHON COCTaB KOTOPOro SBNseTcs op-
ManbHbIM. 3axBaT 3anoXHMKa SBMSETCS OKOHYEHHLIM NPECTYNeHNeM Toraa, Korga nuuo npeabssuno Tpebo-
BaHWS roCydapCTBY, OpraH13aLmm Unm rpaxxaaHnHy B KauecTBe YCroBust 0CBOBOXAEHWS 3anoxHuka [6; 21]. B
AanbHenLweM NoHYMaHe 3Toro Bonpoca NOMOXeT oTrpaHuumBath CT. 206 YK PO o1 cMexHbIX ¢ HAM npecTyn-
TNEHNiA. ITOT BOMPOC SBMSETCS AUCKYCCUOHHBIM, TaK Kak B AUCMO3WLMM FOBOPUTLCSA «...B LIENSX MNOHYXOEHMS. .. ».
lpeanonoxum, 4to cHavana bbina 03ByYeHa Lenb, Hanpuvep, TpeboBaHWe BnacTam 0cBO6OAUTL KOro-TO U3
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MECT NuLeHns cBoBOabI MHAYe BUHOBHbIE 3aXBATAT B 3aNOKHWKM YYALUMXCH OAHOM U3 CTOMMYHBIX LUKOS. Mpy
9TOM (haKTU4eCK1e AENCTBIS MO 3aXBaTy UMK YAepXaHWK OHWU COBEPLLAT MOCHe BbiCKa3aHHOM Lienu.

Ele ogHMM anemeHTOM cocTaBa NPecTynneHus SBNSeTCa xapakTepuctuka cybbekta u CyObekTMBHOMN
CTOpOHbI. Tak, cornacHo cT. 11 u 12 YK P® «cybbektom coBeplueHus 3axBaTa 3afoxHuka MoryT 6biTb Kak
rpaxgaHe PO, Tak 1 MHOCTpaHHble rpaxaaHe, U nuua 6e3 rpaxaaHcTeay. [7]. 3axsar 3anoxHuka MOXeT Co-
BEPLLUMTL TOMLKO (huanyeckoe nuuo, focturwee Bo3pacta 14 net (cornacHo 4.2 c1. 20 YK P®) 1 npusHaHHoe
BMeHsieMbIM. MHOrMe ydyeHble OQUCKYTUPYIOT MO MOBOAY MUHUMAMbHOrO BO3pacta HaCTYMIeHUs YronoBHOW
OTBETCTBEHHOCTMW Y MPeCcTynrneHns 3axsar 3anoxHuka. MoxHO 3aMeTuTb, YTO 0Bz BO3pAcCT HacTynneHus
YrofI0BHOW OTBETCTBEHHOCTW 16 net (cornacHo 4.1 c1. 20 YK P®), Ho cT. 206 YK P® BXOAMT B CMUCOK KOH-
KPETHbIX CTaTei, N0 KOTOPbIM OTBETCTBEHHOCTL MOXET HacTynathb ¢ 14 net (u. 2 c1. 20 YK P®). B.A. Ocvnos B
CBOEW auccepTauu NpUBOANT HEKOTOPbIE CTAaTUCTUYECKME OaHHble: «BOMbWNWHCTBO NIOAEN, COBEPLUMBLLNX
3axBar 3anoxHuKa Haxoaunuch B BospacTte ot 21 fo 35 neT, a cpefHuin Bospact cocTasnset 30 net.» [8; 32].
Mo MHeHuo 3.1, KuceneBa «CHUXEHME 3akOHOAATeneM BO3pacTa YrorioBHOW OTBETCTBEHHOCTW 3a 3axsar
3anoxHuka go 14 net HeuenecoobpasHo, Tak kak B 9TOM BO3pacTe YerioBeK He MOXeT B NMOMHON Mepe 0Co-
3HaBaTb (haKTUYECKYID CTOPOHY CBOWX LEWCTBWIA, CBS3AHHbIX C 3axBaToM 3anoxHukar. [9; 45]. Yto Takke
noateepxgaet n H.H. Kosnosa: «nuuo, pelumBLuee 3axBaTUTb 3aM0XHUKA, JOMKHO NPOAyMaTb MHOXECTBO
BOMPOCOB: BblBpaTh 3anoxHuka, u3bpatb cnocod, Mecto, Bpems U opyaue 3axsata Wnn yaepxaHus, Mecto
COEPXaHNa 3anoxHUKa, cnocob JOCTaBKM 3aroXHKKa K MECTY ero CoaepxaHus, n3bpatb cnocob npeabsis-
nexus TpeboBaHUny, U3-3a Yero OHa TaKkKe CYMTAET HeornpaBaaHHbIM CHUKEHUE MMHUMANLHOrO BO3pacTa
LOCTKEHWUS YrONOBHOM OTBETCTBEHHOCTY 3a 3axBaT 3anoxHuka go 14 net [10; 14].

CybbekTiBHas CTOpPOHA 3axBaTa 3anoXHWKa BblpaXaeTcs B COBEPLUEHUN NPECTYNNEHUS TOMBKO C Npsi-
MbIM YMbICIIOM, TO €CTb TOrAa, Koraa fuuo MOMHOCTLI0 0CO3HABANo OOLLECTBEHHYIO ONAcHOCTb CBOWX Lew-
CTBU W NpeaBMaeno BO3MOXHOCTb HACTYMSIEHWs NOCNeACTBUI 3axBaTa 3anoXHWUKa, Xefano ux Hactynne-
HWs. 3axBaT 3anoXHWKa, COBEPLUEHHbIN C HEOCTOPOXHOCTbIO, HEBO3MOXEH. MTOMUMO XapakTEPUCTUKN BUHbI
CTOMT OTMETUTb TaKxke npucyTcTre B aucnosuyum cT. 206 YK PO obg3atenbHbiX Npu3HaKoB CyObeKTUBHOM
CTOPOHBbI, TakWX Kak MOTUB U Liefb. ABHOEe 0603HaYeHWe Lienu B cTatbe «B Lensx NOHyXAeHUs rocyaapcTaa,
OpraH13aLmn Unu rpaxgaHnHa CoBepLNTL Kakoe-nnbo LeicTBre Unu Bo3aepKaTbCs OT COBEPLUEHUS Kakoro-
nbo OencTBUA» YKa3blBAeT Ha BIUSHWE 3TOrO NpU3HaKka COBEPLUEHWS OBLLECTBEHHO-OMACHOro AesHUs Ha
kBanugukaumo. MoTuB xe kak 0bsi3aTenbHbIN NprU3Hak CyOBLEKTUBHOM CTOPOHDI, BIUSKOLMA Ha KBanuduka-
LMo MO AaHHOM CTaTbe, YkasaH 3akoHogaTeNleM ToMnbko B N. 3 4. 2 ¢T. 206 YK P®: «n3 KopbICTHbIX nobyxae-
HUIY, TO €CTb KaK kBanuduumpyowee 06cTosTenscTao. MoMUMO BbILLENEPEYNCIIEHHOTO, MOTUBOM MOTYT Bbl-
CTYNaTb «MHbIE HU3MEHHbIE NOBYXOEHNS, @ TaKkkKe HALMOHANUCTUYECKMe, NONUTUYECKIE, PENUTNO3HbIE YOeX-
aeHusy [11;184]. Takxe, A.B. Cepebpentukosa n M.B. Jlebenes nepeuncnsioT cnegyrowme MoTuBbI 3axBaTa
3anoXHMKA: «OT MECTU W HEHABWCTU, JO YYBCTBA JINYHON HENPUSA3HU, XENaHUe YCTPaHWUTb HETOAHOMO KOHKY-
peHTa B 6usHece unu nonutuke. [1; 112].

Takum 06pa3om, 3axBaT 3a/IOXHUKOB - 3TO Cepbe3HOe NMPECTYNNEeHNe, KOTOPOe OKasbiBaeT yLiepd Kak
CamMoMy 3anOXHUKY, Tak W Bcemy obuiecTBy. OHO YrpoXaeT XM3HM W 30OPOBbI0 3aIOXHUKA, @ Takke MOXET
CMPOBOLMPOBAThL NCUXONOMMYECcKUe NoCneacTBus Ang ero 1 6rmskux.
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NCTOPUA BOSHUKHOBEHWA W PASBUTHA
HOPM OB YT 0J10BHOW OTBETCTBEHHOCTH 3A
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AHHOTauus: B JaHHOM paboTe NPOBOAMTCA aHanW3 UCTOPUYECKOTO acrekTa YronoBHOM OTBETCTBEHHOCTH,
NpeayCMOTPEHHOI 3a 3axXBaT 3aNoxHuKa. Mccneaytotcs ctagum (popMUPOBaHNS 1 Pa3BUTUS OTEYECTBEHHBIX
YTONIOBHO-NPABOBbIX HOPM 06 OTBETCTBEHHOCTM 3a 3aXBaT 3aNlOXHWKA, @ TaKke aHaNM3MPYKTCS MeXayHa-
POAHO-NPaBOBbLIE MPEANOCHINKA COLManbHON 06YCNIOBNEHHOCTY KPUMUHANM3ALMM AaHHOTO HEraTUBHOIO CO-
LiManbHO-NPaBOBOTO SBMEHMS.

KnioueBble cnoBa: 3axsaT 3arnoxHuka, 0C060 TSHKKOE MPeCcTynneHune, MCTopuyeckas OLeHKa, Mepa HakasaHus.

THE HISTORY OF THE EMERGENCE AND DEVELOPMENT OF NORMS ON CRIMINAL LIABILITY FOR
HOSTAGE-TAKING

Lenshina Polina Olegovna
Scientific adviser: Voropaev Sergey Alexandrovich

Abstract: This paper analyzes the historical aspect of criminal liability provided for hostage-taking. The stages
of formation and development of domestic criminal law norms on responsibility for hostage-taking are investi-
gated, as well as the international legal prerequisites for the social conditionality of criminalization of this nega-
tive socio-legal phenomenon are analyzed.

Key words: hostage-taking, especially serious crime, historical assessment, punishment.

B coBpemMeHHOM Mupe npecTynneHns npoTue 0bLlecTBeHHOM 6e30nacHOCTU SBNAKTCA OOHUMU U3 ak-
TyasnbHbIX BULOB NPECTYNEHUI KaK B TEOPETUYECKOM, TaK U B NPUKIAAHOM acrnekTax.

OgHMM M3 TakMx COCTaBOB MPECTYNNEHWA SIBNSETCA 3axBaT 3anoxHuka. [laHHoe 0OLlecTBEHHO-
OnacHoe JiesHue ABNSAETCS YrofIOBHO HakasyeMbIM 1 cogepxutcs B cT. 206 YK PO.

[MpuHMMas BO BHUMaHWE xapakTep OBLLECTBEHHON OMACHOCTW NPECTYNNEHNS, NPeayCMOTPEHHOTO Y. 1
cT. 206 YK PO, 3akoHogaTeNb OTHOCUT €ro K KaTeropuu Tskkux. Mpu aToM, B Criyyae Hanuuus ksanuuumpy-
toLLMX 0BCTOATENLCTB, AaHHOE MPECTYNNEeHWe OTHOCUTCS K KaTeropum ocobo TsKKMX NpecTynneHun. bonee
TOr0, 3aXBaT 3ar0XHUKa Kak NpaBurno UMeEeT TpaHCHALMOHANbHBIN U KOHBEHLMOHHbIA XapakTep, NPU3HaHHbIN
TaKOBbIM MEXAYHapO4HbIM COOBLLECTBOM.

B ocHoBe noHMMaHus MobbIX NPOLECCOB, NPOUCXOAALLMX B OBLLECTBE, NEXUT PaCCMOTPEHUE Bomnpoca
C pa3HbIX CTOPOH, B TOM YMCIIE C UCTOPUYECKON TOUKM 3peHUst. MicTopuyeckas OLeHKa urpaeTt BaxkHyt porb B
MOHMMAHMN HbIHELLHMX MPOLECCOB B paccMaTpuBaeMoM cocTtase npectynneHus. OHa no3BonsieT npoaHanu-
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31poBaTb 0COBEHHOCTW MPEALLECTBYIOWMX Cy4YaeB 3axBaTa 3anoXHiKa, CNporHo3npoBatb byayliee passu-
TNE TaKNX ABNEHNN.

3axBaT 3anoXHUKOB Kak MPECTYNneHue He SBMSETCA WUCKIIOYUTENbHBIM SBMEHUEM COBPEMEHHOCTM.
MpeanochInku 3apoxaeHns HopM 06 YronoBHON OTBETCTBEHHOCTM 3a 3aXBaT 3aNOXHUKOB B OTEYECTBEHHOM
YrONoOBHOM MpaBe BO3HWKNMW yxe [eBATHAALATOM Beke. B 9TOM CBA3KM CTOMT OTMETUTbL BaXHYHK porb Ynoxe-
HWS O HaKa3aHMsX YronoBHbIX 1 ucnpasuTenbHbIx 1845 roga, B koTopoM B CT. 1540-1544 onpepensanuce me-
pPbl HaKa3aHWs 3a «CaMOBOSIbHOE M HACWNbCTBEHHOE NULLeHne Koro-nubo csoboabl». Heobxogumo Takke
NOAYEPKHYTb, YTO MPOMEXYTOK BPEMEHW, HA KOTOPLIA NMLO ObINO HACUNBCTBEHHO NNLWEHO CBOOOABI MMen
HEManoBaXHoe 3HayeHue Ans u3bpaHns Mepbl HakasaHus. [Mcnosuums cTaTbi Takke cogepxana ksanugu-
LmpytoLme obCToATENbCTBA, Takue Kak «OCKOpOUTENbHOE AN15 3aepXaHHOro 06X0xXaeHUe, CONPOBOXAEHNe
NCTA3aHWAMMU, MyYeHUsIMU, CMEPTb 3akntoueHHoroy [1; 737]. Cnegytowmm aTanom B pa3BUTAW YrOIOBHOMO
3aKoHodaTenbCTBa CTano NpuHaTHe YronosHoro ynoxenus 1903 r., KoTopoe npegycmaTpuBaro HacTynneHue
OTBETCTBEHHOCTMW 3a TaKOM COCTaB NMPECTYNIIEHNS Kak NOXMLLeHre nogen, pacnonoxeHHoe B rmase «O npe-
CTYMHbIX AESHUSX MPOTUB NUYHOM cBOBOAbI» [2; 24].

[ucnosunyms cTaTbi Takke cofepxana kanuuumpytowme obeToaTensCTBa, Take Kak «ockopbutensb-
HOe Ans 3afepxaHHoro 06X0oXaeHWe, CONPOBOXAEHNE UCTA3AHNAMU, MyYEHUSMU, CMEPTb 3aKITOYEHHOTO. [3;
738]. CnegytoLumm 3TanoM B pasBUTIM YrONOBHOMO 3aKOHOAATENbCTBA CTano NPUHATIE YTONOBHOMO YNIOXEHMS
1903 r., KOTOpPOe MpegycMaTpMBano HaCTyNneHe OTBETCTBEHHOCTY 3@ TakoW COCTaB NMPECTYNNEHNS Kak Noxu-
LeHve niogein, pacnonoxeHHoe B rnase «O NPecTyrnHbIX AesHUSX NPOTUB NIMYHOM cBOBOAbIN. [4; 24].

BrepBble 3axBaT 3anoXHWKa B Ka4eCTBE CAMOCTOSTENbHOTO BMAA MEXAYHAPOLHOrO MPECTynneHus
Obin npegycmoTpeH B MexayHapoaHo KoHBeHLMK 0 6opbbe ¢ 3aXBaToM 3aN0XHUKOB, NPUHATON 17 aekabps
1979 ropga eHepanbHon Accambneein OOH. CornacHo CT. 1 AaHHOW KOHBEHLMM «loboe nuLo, KoTopoe 3a-
XBaTbIBAET UMK YAEPKMBAET APYroe NNLO W yrpoxaeT youTb, HAHECTW MOBPEXAEHUS UK NPOAOMKaTh yaep-
X1BaTb Apyroe nNuuUo (34€ecCb ¥ fanee UMeHyeMoe «3arnoXHWK») Ans Toro, YToObl 3aCTaBUTb TPETbIO CTOPOHY,
a UMEHHO rocyapcTBO, MEXAYHApPOAHY MeXNPaBUTENbCTBEHHYIO OpraHusaumo, kakoe-nnbo tusmyeckoe
WNW PUAKYECKOe INLO WK TPyNNy fUL, COBEPLUNTL UNK BO3LEpXaTbCa OT COBEpPLUEHNS NMtobOro akTa B Ka-
4ecTBe MPSMOTrO UM KOCBEHHOTO YCIOBUS A1 OCBOBOXAEHUS 3a50KHUKOB, COBEpLUAET NpecTynneHue 3a-
XBaTa 3aoKHUKOB MO CMbICIY HacToswein KoHeeHumuu...» [5]. B pesynbTaTe 3T0ro, nocne ee patugukaumm
CCCP B 1987 rogy, B YK PCOCP 6bina gobaeneHa ctatbst 126.1 «3axBaT 3anoxHukoB». [6]. Mo MHeHut0
K.A. BockpeceHckoro, nockosibKy AaHHas HopMa nosiBUIach U3 MeXayHapo4HOro npaea, CornacHo KOTOpOMY
3axBaT 3anoXHKKa SBNSETCH OQHON U3 (POPM MEXIYHAPOLHOrO Teppopuama, To U AUCnosunumMsa cratbh 126.1
paccmatpuBana coctaB NpecTyneHns UMEHHO C TOYKU 3pPEHUst MeXayHapoaHOro coobLiecTsa, YTo MeLano
NPUMEHEHMI0 Ha NpaKTUKe AaHHOW cTaTtbu. [7; 8]. Tak, NOMecTUB CTaTblo B rmasy «[1pectynneHus npoTus
XU3HW, 300POBbS, CBOOOALI M AOCTOMHCTBA NIMYHOCTUY, 3aKOHOZATENb COBEPLUMN OWMOKY B onpeaeneHum
pogoBoro obbekta npectynnenus. B gencteytowwem xe YK PO 3axBat 3anoxHuka KnaccuuumpyeTcs Kak
npecTynnexne npoTtue obLecTBeHHoN BesonacHocTw. [8; 150]. 3To onpeaenexne senseTcs Hanbonee oboc-
HOBAHHbIM C Y4ETOM CYLIHOCTMU 1 NOCNEACTBUI JAHHOrO NPECTYNNEHMS, KOTOPOEe HAHOCUT Cepbe3Hblil yulepd
obLecTBeHHON 6e30MacHOCTM, MOCKOSbKY CO34aeT Yrpo3y XWU3HW, 300POBL0 U cBODOAE YeroBeka, HapyLiaeT
NpaBoNoOPSAOK W NOPSAOK (hyHKUMOHMPOBaHKS obLiecTBa. Kpome TOro, B JaHHOM CTaTbe BO3HWKMW HEKOTO-
pbl€ MPOTMBOPEYMsi B HAa3BaHUM — «3axXBaT 3aN0XHUKOBY. BO3HMKaNM COMHEHWNSI OTHOCUTENBHO BO3MOXHOCTY
NPUBREYEHNS K YTONOBHON OTBETCTBEHHOCTYW NLA, OCYLLECTBMBLLEr0 3aXBaT TOMbKO OAHOTO 3anoXHUKa. JTa
(hopMynmMpoBKa BbI3blBana HEOAHO3HAYHOCTb B TOMKOBAHWUM, TaK KaK MUCMOMb30BaHNE TEPMUHA «3aNOXHMKAY
BO MHOXECTBEHHOM YWChe npeanornarano, Yto AOMKHO ObITb 3axBayeHO HeCKONbKo Mny. OAHaKo, B peanbHO-
CTW MO BO3HUKaTb CUTYaLu, KOraa IULO OCYLLECTBASANO 3axBaT TONbKO OAHOrO 3aMoXHuKa. TakuM obpa-
30M, Bblna HeobXoAMMOCTb B Pa3bsSCHEHUM AAHHOTO NONOXEHWS, AN TOro YToObl UCKMKOYNTD 4BYCMbICHEH-
HOCTb, YTO U BbINO CAeNaHo B AENCTBYIOLLEM YrOIOBHOM 3aKOHOAATENLCTBE.

B coBpemeHHOM 06LLECTBe 3axBaT 3anOXHMKa Kak CamoCTOSTENbHOE MpecTynneHne npuHano Gonee
OMacHbI XxapakTep Mo CPaBHEHWIO C COBETCKUM W JOCOBETCKUM NeproLamu, NOCKOMbKY NPOLEHT COBEPLUEHUS
AaHHOro 0bLLecTBEHHO-0NacHoOro AesHus yBenuuuncs [9], a Takke, yxe ¢ 2006 roga cornacHo cT. 3 ®efie-
panbHoro 3akoHa Ne 35-03 «O npoTMBOLENCTBUWN TEPPOPU3MY» 3axBaT 3anOKHWKA, OTHECEH K MOHSTUIO
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«NpecTynneHns Teppopuctudeckoro xapakrepay. [10]. B 3akmoyeHre Xxo4eTcs OTMETUTb, YTO AaHHOe npe-
CTYNNEHNE UMEET APEBHME KOPHM W MPUCYTCTBYET B PasfMyHbIX KynbTypax M 0OLiECTBaX Ha MPOTSKEHWM
MHOTVX BEKOB. A3y4eHune 1 aHanmua ero UCTopuu no3BonsieT fyyLle NOHATb NPUYMHbI, NOCNEeACTBUS U 3BOMIO-
LMI0 B TEYEHME BPEMEHM, YTO NO3BONUT pa3paboTaTb KOMMNEKC MEP MO COBEPLUEHCTBOBAHMIO 60pbObI C yKa-
3aHHbIM HETaTUBHBIM SIBIIEHUEM.
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CYIWECTBEHHDIE W HECYLLECTBEHHDIE
HAPYILIEHWA YT 0NIOBHO-MPOLIECCYAJIbHOIO
JAKOHOLATENCTBA B PAMKAX
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CTYZeHT
PocToBckoro uHctutyTa (dpunuana) Bryto (PIMA Muxtocta Poccum)

HayuHbIli pykogodumens: MenbHukoe Bukmop Opbeguy
npogpeccop, 0.10.H., 00UeHmM
Pocmoeckozo uHcmumyma (¢punuana) BrYKO (PI1A Muriocma Poccuu)

AHHOTaUmA: Lenu yroroBHOro npowecca BKMKYaKT NOATBEPXKAEHNE BUHOBHOCTY UM HEBMHOBHOCTW 06BU-
HAEMOr0, NpeaynpexXaeHne He3akoHHbIX 0BBUHEHWA, Npu COBMIOLEHNN BCEX NpOLeaypHbIX HOPM U 3alyuTe
npaB 0bBuHsEMBIX. B nocneaHue rogsl BONPOCH! COBM0AEHNS HOPM YroNoBHO-NPOLIECCyanbHOro npasa cra-
HOBATCS BCe Gornee akTyarbHbIMU B KOHTEKCTE 0BecrneyeHns 3akOHHOCTM M NPaBomnopsaka, a Takke 3aluTbl
npaB 1 cBobog YeroBeka W rpaxaaHnHa, MMEHHO MO3TOMY B COBPEMEHHbIX YCIIOBUSIX Pa3BUTWSI MPABOBOMO
rocyfapcTBa BaXHOe 3HauyeHne npuobpeTaeT BOMPOC 3aKOHHOCTW UCMOMb30BaHNSA AOKa3aTeNbCTB, NOMyYeH-
HbIX B pe3ynbTate onepaTMBHO-PO3bICKHOM aesTensHocTv (OPL).

KnioueBble cnoBa: 3akOHHOCTb, NPaBOMOPSAOK, YrONOBHOE CyAOMPOM3BOACTBO, CYLIECTBEHHbIE U HECYLLe-
CTBEHHbIE HapYLLEHMs 3aKOHa, ONepaTUBHO-PO3bICKHAN AEATENbHOCTb, HeaoNyCTUMbIE JoKa3aTenbCTBa.

SIGNIFICANT AND NON-ESSENTIAL VIOLATIONS OF THE CRIMINAL PROCEDURE LEGISLATION IN
THE FRAMEWORK OF OPERATIONAL INVESTIGATIVE ACTIVITIES AND THE RECOGNITION OF
EVIDENCE AS INADMISSIBLE

Nemchenko Daria Pavlovna,
Puzankova Vitalina Viktorovna

Scientific adviser: Melnikov Viktor Yurievich
Abstract: the objectives of the criminal process include confirming the guilt or innocence of the accused, pre-

venting illegal accusations, while observing all procedural norms and protecting the rights of the accused. In
recent years, issues of compliance with the norms of criminal procedure law have become increasingly rele-
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vant in the context of ensuring law and order, as well as the protection of human and civil rights and freedoms,
which is why in modern conditions of the development of the rule of law, the issue of legality of the use of evi-
dence obtained as a result of operational investigative activities (ARDS) is becoming important.

Keywords: legality, law and order, criminal proceedings, significant and non-essential violations of the law,
operational investigative activities, inadmissible evidence.

B yronosHo-npoLeccyarnbHOM 3akoHOAATeNbCTBE POCCMU pasnmuyatoT CyLLeCTBEHHbIE W HECYLLEeCTBEH-
Hble HapyweHus. CyLiecTBEHHble HapyLeHWs SBRAKTCA TEMU, KOTOPble MOryT CYLIECTBEHHO MOBMATH Ha
3aKOHHOCTb M 0BOCHOBAHHOCTb CyaeBOHbIX peLleHni, B TO BpEMS Kak HECYLLECTBEHHbIE HAPYLUEHWS, KaK npa-
BUITO, He BNUSIOT Ha UCX0Z Aena v MoryT BbiTb UCMpaBIieHbl B NpoLecce paccMoTpeHns fena 6e3 cepbesHbix
nocneacTBuit.

CyLLecTBeHHbIE HapYLLEHUs B YrofoBHO-MPOLECCYanbHOM 3aKOHOAATEeNbCTBE NPOSBASIOTCSA B BUHOB-
HbIX 1 NPOTMBO3aKOHHbBIX AENCTBUAX UK 6e3AENCTBUSAX, CO3haBas NpensTCTBUS Ans OCTVXKEHUS Lienen yro-
TIOBHOrO MpecrefoBaHMs U HapyLlas npaBa y4acTHUKOB mpouecca. OTU HapyLweHUs MoryT BbiTb Kak akTuB-
HbIMW, TaK 1 NacCUBHbIMU, TA€ BWUHA y4acTHWUKa NposBNseTcs nubo B popme SBHOTO HamepeHus, nNnbo kak
pesynbTaT HEOCMOTPUTENBHOCTU. [PUYMHON NpaBOHAPYLIEHUS YaCTO CTAHOBATCS HAPYLUEHUS 3aKOHHbIX 065-
3aHHOCTEi unu 310ynoTpebneHre NpefocTaBneHHbIMU NpaBamu.

KoHKpeTHble NpuMepbl CyLLECTBEHHbIX HApYLUEHWUA MOTYT BKMtoYaTh B ce6s cneayrowme cutyaumum:

1. HapyweHve npaB noTepne.LUEro, HanpuMep, 0Tka3 B NpeLOCTaBNEHUM BO3MOXHOCTW NOTEpneB-
LeMy BbICKa3aTbCs, HapYLLUEHWe ero npaBa Ha 3aluTy UHTEPECOB B Cyae, HeLONYLIEHWe K y4acTuio B CyAo-
NPOU3BOLCTBE.

2. Ownbkn cyobn npy KBanuukauuy AesHUs, korga cyabsi OWMBOYHO KBanuduumpyeT OeincTeus
00BWHAEMOrO, He COOTBETCTBYIOLLME COCTABY NPECTYNNEHUS.

3. Hepocratku B onucaTtenbHoO YacTu NpuroBopa, ecnn cyd He 0BOCHOBBLIBAET MOMHOCTBLIO U KOP-
PEKTHO OMnncaHue AesHus, 3a KOTopoe 0BBUHSAETCS NULIO.

4. WckmoyeHne CTOPOH M3 mpouecca Unu UX HeJocTaToOMHOE MPUBMEYEHWe, BKITYas OTkasbl B
NpeaoCTaBneHn BO3MOXHOCTY BbICKa3aTbCs UMW PacCMOTPETL BCE Matepuars! gena.

5. [NpoueaypHble HapyLLEHUs B YrONOBHOM [efe, BKMoYas CPOYHbIE HapyLIEHWs, OTCYTCTBIe 0653a-
TenbHbIX NpoLeayp, He0BOCHOBAHHbIE peLLeHNs cyaa.

BaxHO NoHMMaThb, YTO Takue CyLIECTBEHHbIE HapYLLUEHUs MOryT NOAOpBaTh 4OBEPUE K MPaBOCYAMIO U
BMMSATb Ha 3aKOHHOCTb U CrPaBeIMBOCTb BbINOMHAEMbIX CyAEBHbIX peLleHui, noatomy Tpebyertcs ux CTpo-
M KOHTPOMb W NpeJoTBPaLLEHNE Ha BCEX CTaAMsX YrONOBHOrO npotecca [3).

C ppyroi CTOpOHbI, YCINOBHbIE CYLIECTBEHHbIE HAPYLLEHUS MOTYT BbITb PACCMOTPEHbI KaK CYLLECTBEH-
HbIE MMM HECYLLECTBEHHbIE B 3aBUCUMOCTM OT 0BCTOATENBCTB Aena. Takue HapyLUeHUs BKIOYatoT, Hanpumep,
HecobnoaeHre NpoLeaypbl 4ONpoca, YTO MOXET MOBMUSATL HA AOCTOBEPHOCTb MOKa3aHWM, HEMPaBOMEPHOE
3afepxaHue nofo3peBaeMoro Wnu HenpasunbHOe obpalueHne C AokasaTenbCTBaMu. 3HAYMMOCTb TakwX
HapyLLUEeHW OLEHNBAETCA Yepes NpuaMy UX NOTEHLMANbHOTO BIIMSHWS HA OBBEKTMBHOCTb M CpaBeaIMBOCTb
cynebHoro pasbupartenbcrea.

B coBpeMeHHbIX YCroBUAX pa3BMTUS NPaBOBOrO rOCyAapCcTBa BaXHOE 3HaYeHWe npuobpetaeT Bonpoc
3aKOHHOCTM WCMOSb30BaHWA A0Ka3aTeNbCTB, MONYYeHHbIX B pesynbTaTe onepaTuBHO-PO3bICKHON AeATenbHO-
ctn (OPL). AkTyanbHOCTb AaHHOW TeMbl 0BycrioBneHa HeobX0AMMOCTLI0 0BecneyeHus cnpaseaMBoro npa-
BOCYAUS, KOTOPOE HanpsMyio 3aBWUCUT OT KayecTBa M 3aKOHHOCTW [oKa3aTenbCTBEHHOM 6asbl yroroBHOO
npotecca.

OnepaTnBHO-pO3bICKHAsA AedTernbHOCTb B Poccun npefctaBnsieT coBol CHOXHbLIA M MHOMOrpaHHbIN
NpOLECC, pernaMeHTUpyeMblil paaoM (hegepanbHbiX 3aKOHOB U BbIMOMHSEMbI CeLManm3MpoBaHHbIMA NO4-
pa3feneHnsmMu rocyaapcTBeHHbIX opraHoB. OCHOBHas MUCCUS 3TUX NOLPa3feneHnin 3akioYaeTcs B 3aluuTe
npas 1 cobop rpaxaaH, obecneyeHnn oxpaHbl UX UMYLLECTBA, NPEAOTBPALLEHNN NPECTYNEHUA 1 B LENoM B
noaaepxaHuu 6esonacHocT B 06LLECTBE U 3aLUUTe roCyAapCTBEHHbIX UHTEPECOB.

CyLiecTBytoLme 3aKOHOAATENbHbIE aKTbl, Takue kak 3akoH "O6 onepaTMBHO-PO3bICKHON AesTeNbHOCTH"
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[2], KOHKPETU3MPYIOT PamKW, B KOTOPbIX MOTYT AENCTBOBATH OpraHbl OnepaTMBHO-PO3bICKHOM paboTbl. Cornac-
HO J]aHHOMY 3aKOHY, K OCHOBHbIM (DYHKLMSIM 3TUX OpraHoB OTHOCATCA [4]:

1. BbisBneHue u npegynpexaeHue nobbix OEACTBUMA, KOTOPbIE MOTYT MPUBECTW K NPECTYNNEHUAM
UIW K UX NPOSOITKEHMUIO.

2. HaxoxpgeHve n ukcaumus nHgopmaummn 06 yxe CoBEpPLLEHHbIX NPECTYNNEHUSX W NnLaX, NpuyacT-
HbIX K WX BbIMOSTHEHWIO.

3. Tlouckosble onepauuu, KacatoLmecs nuL, YKNOHSIOWMXCA OT CNEeACTBUS UMK CyAa, a Takke Tex,
KTO 13beraeT UCMOMNHEHNS YrOMNOBHbIX HAaKa3aHU UNW NponasLunx 6e3 BeCTH.

Takum 0bpasom, onepaT1BHO-PO3bICKHASA LeATENbHOCTb OPUEHTUPOBAHA Ha cbop, 06paboTky 1 aHanua
WHOpMaLMK, KOTOpast MOXET NMOMOYb B PELLEHU YrOMOBHbIX €N, B PaCKpbITUW W NpeceveHun npectynne-
HWI 1 B UTore B 0becneyeHnn npasonopsaka n 6e3onacHoOCTV B rocyAapcTee. ATO KNKYEBOWM SMEMEHT B CU-
CTEME HOPUAMYECKON 3aLLMTbI FpaxaaH W rocyaapcTea, TPEeOYLWMA He TONbKO LUMPOKMX MOSTHOMOYMIA, HO 1
CTpororo cobrofeHns 3aKOHHOCTU W NpaB YerioBeka.

B yronosHoM npouecce cobntofeHne 3aKOHHOCTU U 06BEKTUBHOCTM UMEET peLuaroLiee 3HaveHre ans
obecneyeHus cnpaeeanmeoro cygebHoro pasbuparenscrtea. OCHOBOM AJist TAKOM CUCTEMbI SIBNSETCS Hagse-
Xallee cobnoaeHre npasun cbopa 1 NpefcTaBneHns 4oKa3aTenbCTB, YTO BbIHYXAAET HOPUANYECKYID CUCTE-
My YETKO OnpefensTh, kakne AokasaTenbCTBa NpUEMIEMbl ANS UCMONb30BaHNA B Cyde, a Kakue — Hegony-
CTUMbI. [TOHATUE HeaoNYCTUMBIX AOKa3aTenbCTB B YrOMIOBHOM MPOLECCE KacaeTcs BOMPOCOB He TOMbKO 3a-
KOHHOCTM W TWKM, HO M 3aLnTbl NpaB YenoBeka.

Henonyctumble fokasaTenbCcTBa — 3TO Takue AoKasaTeNbCTaa, KOTopble Bbin NonyyYeHbl ¢ HapyLeH!-
€M [eNCTBYIOLLErO 3aKOHOAATENLCTBA U HE MOTYT BbITb MCMONb30BaHbI B KAYECTBE OCHOBbI AMNS NOCTaHOBMe-
HWA npurosopa. HegonycTUMOCTb [0Ka3aTenbCTB MOXET MPOMCTEKaTb U3 PasfuyHbIX MPUYMH, TaKUX Kak
HapyLUeH1e npoLeaypHbIX NpaBun YronoBHO-NPOLECCYanbHOro Kogekca, HapyLweHne KOHCTUTYLMOHHBIX Npas
nofo3peBaeMbIX U 0OBUHSEMBIX, @ TaKKe UCMOSb30BaHWe METOAOB, 3anpeLleHHbIX 3aKOHOM. OTW [okasa-
TEMNbCTBA, HECMOTPS Ha CBOIO (DaKTUYECKYHO MOATBEPXKAAIOLLYIO CUTY, UCKMIOYAKOTCA M3 PacCMOTPEHNS M3-3a
cnocoba ux nonyyeHus.

[eicTBUTENbHO, NPUHLMN AOMYCTUMOCTM 4OKa3aTENbCTB UrpaeT KPUTUYECKU BAXKHYIO POfb B Yronos-
HOM CyAOMpOU3BOACTBE W SBMSETCA HEOTHEMIIEMON YaCTblo 3aluTbl npaB U cBOOOA Yernoseka. Hanuune
CTPOruX NpaBus OTHOCUTESNBHO JOMYCTUMOCTW JOKa3aTeNbCTB rapaHTUpyeT, 4To npouecc byaet cnpaseanu-
BbIM, @ MOMYyYeHHble JOKa3aTeNbCTBa — LOCTOBEPHbIMUA W COBPaHHBIMW B paMKax 3akoHa. JTo orpaxgaet
CUCTEMY OT BO3MOXHOCTM MUCMOSIb30BaHWS HE3AKOHHO MOMYYEHHbIX CBELEHUI, KOTOPbIE MOTYT UCKa3WUTb CYTb
Aena 1 NpuMBECTH K HenpaBOCYAHOMY OCYXXAEHMIO UK ONpaBLaHuIo.

Cuctema, npuaepxuBatoLLasacs CTpOrux CTaHO4apToB AOMYCTUMOCTU [0Ka3aTenbCTB, TakuM 06pasoMm,
He TONMbKO CcrnocobCTBYET 3(HEKTUBHOMY U CMpaBEANMBOMY Pa3peLLEHUI0 YrONOBHLIX AEN, HO U YKpennseT
OPUANYECKYI0 KYNbTYPY 1 MOBLILLAET aBTOPUTET CyAebHON CUCTEMbI B rna3ax obLiecTsa.

Uactb 2 ctatbn 75 YronoHo-npoLeccyanbHoro kogekca P® npenoctaBnser CrnmMcok HefomyCTUMbIX
[0Ka3aTenbCTB, KoTopble Bbinu NonyyYeHbl ¢ HapyLieHneM Kogekca [1]. OTMeYeHo, YT 3TOT CUCOK SBNSETCS
OTKPbITbIM, YTO O3HA4YaET BO3MOXHOCTb MPU3HAHUS HELOMYCTUMbIMK MNHOBBIX AOKa3aTeNbCTB, MOMYYEHHbIX
HE3aKOHHbIM NYTEM.

Takum obpasom, knaccuukaums nokasaHUM Kak HeAOMYCTUMbIX LOKa3aTesbCTB MOBbILLAET YPOBEHb
3alWmThl NpaB 0OBMHAEMBIX 1 NpefoTBpaLLaeT 3noynoTpebneHus co CTOpoHbI cneacTaus. B cnyyasx otkasa
OT 3alUMTHUKA pekoMeHayeTcs obecneunBaTh Hagnexallyo npoueaypy ¢ 06s3aTenbHbIM y4acTMeM agBokaTa
B L|eNIX COXpaHeHUs 06 bEKTUBHOCTM 1 NOMHOTLI PAaCCMOTPEHNS gena. [5]

Mo BTOPOMY MYHKTY BTOPOW YacTu 75-i CTaTbi YronoBHO-NpoLeccyansHoro kogekca PO k kateropum
HeJOoNYCTUMbIX OTHOCATCS CrieaytoLme fokasaTenbCTBa:

1)  3asBneHus CBMAETENS WK NOTEPNEBLUEr0, OCHOBAHHBIE HA MPEANONOXKEHNSX, AOMbICNAX UAN He-
060CHOBAHHbIX UCTOYHMKAX;

2) [okasaHus cBuaeTens, He cnoCcoBHOr0 06BACHUTL, OTKYAA OH NOMYYMUN MHGOPMALMIO.

[loka3aTenbCTBa CYMTaOTCA COBPaHHbIMU C HapYLLUEHWeM 3aKOHOAATeNbHbIX HOPM, eCrin B npoLecce
WX NOMy4eHns 1 cukcaummn 6binv HapyLLEHb! NpaBa YenoBeka U rpaxgaHuHa, 3akpenneHHble KOoHCTUTyLme
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P®, nnu He cobntogeHbl NONOXEHNS YroNOBHO-NPOLECCYanbHOr0 3aKOHO4ATeNbCTBA, PerynmpytoLLme Cnoco-
Bbl x cbopa 1 3akpenneHus. Takke foKasaTenbCTBa CHUTAOTCH HEJOMYCTUMbIMU, eCrii OHW Bblnv 3admkeu-
POBaHbI CYObEKTOM WK OPraHOM, He MMEIOLLMM Ha 3TO MOSTHOMOYMIA, UK B pesyrnbTaTe CnocoboB, He Npeay-
CMOTpPEHHbIX npoLeccyanbHbiM nopsgkom 10, 119.
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YK 343.1

K BOMPOGY 0 BMAHUWA DAKTOPA U3NWLLHE
YIRYEHHDIX HANOT OB HA COJIEPXXAHUE
CPE/ICTB [I0KA3bIBAHWA ObbEKTUBHOW
CTOPOHbI COCTABA HAJIOT0BOI0
[PECTYNJIEHNA

EG/IMOB EBFEHN BAIEHTUHOBIY

K.T.H., C.H.C., COUCKaTENb
OIBYH «MHcTUTyT rocyaapcTsa 1 npaea Poccuiickoin akageMun Hayky»

HayyHb1ii pykogodumens: PoccuHckuli Cepzeil Bopucosuy
0.10.H, douyeHm
®I'bYH «MHecmumym eocydapcmea u npasa Poccutickol akademuu Hayk»

AHHoTauus. dakTop U3NULIHE YNNa4eHHO! CYMMbl HaroroB NOANEXNUT HEYKOCHUTENBHOMY y4eTy Mpu onpe-
[eneHun 0b6s3aTenbHOro NMpu3Haka cocTaBa NPeCcTynieHns — JeNCTBUTENBHOMO pasmepa yuiepba, HaHeceH-
HOTO HanoroBbIM MPECTYNNEHNEM COOTBETCTBYHOLLEMY BHOMKETY, U SBNSETCS OAHUM W3 SNEMEHTOB CPEACTB
[0Ka3blBaHUSI B HAMOTOBbIX MPeCTynneHusix. MpuBeaeHsl 000CHOBLIBAIOLLME MOMOXEHMS YTONOBHOTO, YronoB-
HO-MPOLIECCYaNbHOTO, HANOroOBOrO 3aKOHOAATENbCTBA, Pa3bsCHEHMUS BbICLUMX CYAOB M YNONHOMOYEHHbIX roC-
YAAPCTBEHHBIX OpraHoB ¥ Hanbonee nokasaTterbHas NpaBoONpUMEHUTENbHas npakTuka. MokasaHbl GromkeT-
Hble OrpaH1YeHuns N TpeboBaHUs KO BpEMEHU BO3HUKHOBEHWS NepennaThl Hanora 45 Lenen ero yyeta npw
onpegeneHuu yulepba.

KnioueBble cnoBa: Hanorosoe NpecTynneHne, YKNOHEHNE OT ynnaThbl HAoroB, CPeACTBa AOKA3bIBaHUS, U3-
NULIHE ynnayeHHble Hamnoru, NepennaTa HanoroB, 06bEKTUBHAs CTOPOHA COCTaBa HANIOroBOrO MPECTYMEHNS.

ON THE ISSUE OF THE INFLUENCE OF THE FACTOR OF OVERPAID TAXES ON THE MAINTENANCE
OF THE MEANS OF PROVING THE OBJECTIVE SIDE OF THE COMPOSITION OF A TAX CRIME

Yefimov Eugene Valentinovich
Scientific adviser: Rossinskiy Sergey Borisovich

Abstract. The factor of the overpaid amount of taxes is subject to strict consideration when determining the
mandatory attribute of the corpus delicti — the actual amount of damage caused by a tax crime to the relevant
budget, and is one of the elements of the means of proof in tax crimes. The substantiating provisions of crimi-
nal, criminal procedure, tax legislation, explanations of the highest courts and authorized state bodies and the
most indicative law enforcement practice are given. The budgetary constraints and requirements for the time
of occurrence of overpayment of tax for the purposes of its accounting in determining damage are shown.
Keywords: tax crime, tax evasion, means of proof, overpaid taxes, overpayment of taxes, the objective side of
the tax crime.
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[Mog cpencTBamm YrofloBHO-NPOLECCYyasrbHOM0 JoKa3blBaHUS CrieayeT NOHUMaTh NPSIMO NPeayCMOTPEH-
Hble 3aKOHOM NGO BbITEKAKLLME U3 €0 CMbICNA, NPEaPacnoNOXeHHbIE K UCNONb30BAHWI0 B Ka4eCTBe Noru-
4eCKUX apryMeHTOB, [JOBOLOB, CUNNOMMCTUYECKMX MOCHINOK NOSe3Hble Pecypehl, NO3BONAOLME JO3HABATENIO,
cnepoBaTento, Cyay yCTaHaBnuBaTb UMEIOLME 3HAYEHUEe NS YrONOBHOrO gena 06cTosaTenscTea u 060CHO-
BbIBaTb NPaBOMNPUMEHUTESBbHbIE PELLEHNS, & CTOPOHAM — MbITATbCS BIUATL HA XapaKTep U CoaepXaHue Takux
peLueHmin. O60CHOBAHHOCTb TaKO TPAKTOBKW MOHUMaHWS CPeACTB YroNOBHO-NPOLECCYanbHOM AoKasbiBaHMS
faHa B pabotax C.b. PoccuHckoro [1-3], cornmacHo KOTOpoMYy, CyGbekTUBHbIMU CPEeACTBaMU YronoBHO-
npoLeccyanbHOro A0KasblBaHNS NOAMEXMT CYMTaTb Criedytolme nonesHble pesychbl, KOTOpble MOryT ObiTb
NCMONb30BaHbl B XOA4€ YMCTBEHHON 06pabOoTKM HAKOMMEHHbIX CBEAEHWN, UMEIOLLMX NPSAMOE MO0 KOCBEHHOE
OTHOLLEHWE K YronoBHOMY [eny: a) rnybokue lopuanyeckme nosHaHus, TO eCTb 3HaHUS 3aKOHOZATeSNbCTBa,
NOA3aKOHHbLIX HOPMATMBHbIX NPABOBbIX aKTOB, MHTEPNPETALMOHHBIX pa3bscHeHui NneHyma BepxosHoro Cy-
pa PO, pewwennit KoHctutyuynonHoro Cyaa PO 1 npaBonpuMEHUTENbHOM NpakTuku; 6) 0BLien3BeCTHbIE, B TOM
yncne obblaeHHble, 3HaHUS; B) NpaBOCO3HaHWe, NpaBoNoOHUMaHWe, NpaBoBas KymnbTypa, YyBCTBO NPodeccuno-
HanbHON OTBETCTBEHHOCTY, MPaBOBas HPABCTBEHHOCTb, COBECTD; ) MPOMECCUOHANBHbINA W XWU3HEHHbIA OMbIT.
CnepyeT 0TMeTUTb, YTO camu no cebe, M30NMPOBaHHO, CYOBEKTUBHBIE CPEACTBA AOKA3bIBAHNS HE 3BOMIOLM-
oHupytoT. Co3HaHWe CyOBbEKTOB YronoBHO-MPOLECCYanbHOrO OKa3blBaHWS Pa3BMBAETCS BO BPEMEHU, CHOX-
HbIM 0Bpa3oM B3anMOLEeNCTBYS C hakTopamu 0O6bEKTUBHOW Cpedbl W, TakuM 06pa3oM, HaXOAACh B 3aBUCUMO-
CTU W B3aUMOBIIUSHAM C HAMU. ANPUOPHbIE 3HAHWS, HAKOMMEHHbIN OMbIT HE TOMBKO BUSET HA NPUMEHEHUE
CYObEKTUBHBIX CPEACTB [OKasblBaHUs, HO Yepe3 (POpPMMPOBaHME anoCTEPUOPHOTO, OOHOBIIEHHOTO 3HAHUS
BNWSIET Ha anpuOpHbIA HACTPOW CyObekTa [okasblBaHUs B nocneaytoLlen gokasatensHon npaktuke. Cybbek-
TUBHbIE CPeSCTBA AOKa3blBaHWNS B3aMMOAENCTBYOT CO BCEMMU COCTABMSOLLMMM CPELCTB J0Ka3biBaHMS.

Cpe/icTBa [I0KA3LIBAHIS B YTOTOBHOM CYIOIPOII3BOJICTRE

~ DopManbEHEIE CrpaBo4HoO-
CyOBEKTIBHEIE
o CpelicTBa BCIIOMOTATE/IbHBIE
CobcTBEHHO cpeicTBa pea
TOK OKAa3bIBAHIIA CpeacTBa
I0Ka3aTelbcTBa JIOKA3LIBAHILA A P
JIOKA3LIBAHIIA

Puc. 1. CTpykTypa cpeacTB AOKa3biBaHMA

AnpuopHoe 3HaHWe 1 CyOBEKTUBM3M ML, Y4aCTBYIOWMX B COCTA3ATENBHOM [OKa3blBaHUM, B3aMMOAEN-
CTBYS C anoCTEPUOPHLIMIA AaHHBIMK NO UCCNEAOBAHWI0 3NIEMEHTOB COCTaBa MPECTYNIEHMS KaK B OTAEMbHO-
CTW, TaK W NpWU COBOKYMHOM PacCMOTPEHWUW, (POPMUPYIOT CIIOXHYIO B3aMMOBIMSIOLLYIO UH(POPMALMOHHYHO
cpefly, [OCTAaTOMHO MOMHOE OMUCaHWE KOTOPOW XOPOLIO PasBMTO B MaTEMaTUYECKOM Teopuu ONTUMAsbHOW
06paboTkn nHopmauum, Gasupytowencs Ha banecoBckux MeTodax ONTUMArbHOMO OLEHWBAHUS, B KOTOPbIX
€CTEeCTBEHHbIM M ONTUMAasbHbIM 006pa3oM B3aUMOAENCTBYET anpuopHOe 3HaHne 06 06bEeKTE OLeHWBaHMS W
N3MepeHns COCTOSHNSA 0BbeKTa, NpeacTaBnatoLmMe coboit anoCTEPUOPHYIO COCTABASIOLLYH MHPOPMALIMOHHO-
ro npouecca. Pa3suTie Takoro nogxoAa K AoKa3biBaHWIO 3aCnyXMBAET pa3BUTUS B OTAENbHON cTaThbe. 3A€eCh
noapo6HO paccMOTPUM He POpMarbHYI0, a BaXHYI0 COAepXaTenbHy YacTb CPEACTB AOKA3bIBAHNS B CHOX-
HOM Cry4ae HaroroBbIx NpecTynneHni. Kak n3BecTHO, HanoroBble NPECTYNNEHNS ABNAKOTCA Hanbonee Cnox-
HbIM BMAOM SKOHOMMWYECKUX MPECTYNNEHUIA, fOKa3blBaHNE B KOTOPbIX TpebyeT 60nbLLoro obbema 3HaHui oT
cybbekTa JoKka3blBaHWS, BbICOKOW NOLTOTOBIEHHOCTW anpuOPHON COCTaBASIOWEN UH(OPMALMOHHOTO Coaep-
aHus npouecca JoKa3blBaHMs.
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B 9TOM OTHOLIEHMM O4YeHb MOKa3aTeNeH BOMPOC COCTABMSIOWMX 3NEMEHTOB OObEKTMBHOM CTOPOHbI
HanoroBoro NPecTynexus.

Kak n3BectHo, 06beKTBHas CTOpOHa npecTynnexns, sanpetyenHoro ct. 199 YK P®, onpepeneHa yro-
INOBHbIM 3aKOHOM KaK YKMOHEHWe OT ynnatbl Hamnoros, cOopoB, nognexawyx ynnate opraHusaumen, u (unm)
CTpaxoBbIX B3HOCOB, NOAMEXaLMX ynnare opraHu3aumen - nnaTenbLyMKoM CTPaxoBblX B3HOCOB, NyTEM He-
NpeacTaBreHns HanoroBon Aeknapauny (pacyeta) unm WHbIX JOKYMEHTOB, NPeACTaBNEHNE KOTOPbLIX B COOT-
BETCTBUM C 3aKOHOAaTenbCTBOM Poccuiickoin ®efepauuy o Hanorax 1 cbopax sBnsetcs obssatenbHbIM, nu-
60 nyTeM BKIIOYEHUS B HAMOTOBYI0 Aeknapauuio (pacyeT) Unu Takue JOKYMEHTbI 3aBeOMO JIOXHbIX CBefe-
HWI, COBEPLUEHHOE B KpynHOM pa3mepe (4.1 ¢1.199, n. «a» 4.2 ¢1.199) unm B 0cobo kpynHoM paamepe (. «O»
4.2 ¢1.199). MMpu 3TOM, KpYrHbIM pa3MepoM B HacTOSILLEN CTaTbe NPU3HAETCs CyMMa Hanoros, cbopos, cTpa-
XOBbIX B3HOCOB, NPEBbILLAKLLAs 3a Nepuos B npegenax Tpex (rUHaHCOBbIX NeT noapsg 15 munnmoHoB py6-
nen, a 0cobo KpynHbIM pa3MepoM - CyMMa, NpeBbILAloWas 3a nepuos B npeaenax Tpex UHaHCOoBbIX NeT
noapsg 45 munnuoHos pybnen (n.1 Mpumevanun k ¢T.199) [4, cT.199].

Takum obpasom, 06s3aTeNbHbIM YCIOBUEM HACTYNIEHNS YrONOBHONW OTBETCTBEHHOCTM Mo CT. 199 YK
PO aBnsieTca Heynnata yCTaHOBIEHHbIX 3aKOHOM HanmoroB W (Mnu) cGOpoB B KPYNHOM UM 0cobo KpynHOM
pasmepe, YTO rOBOPUT B NOJb3y TOFO, YTO COCTAB YKMOHEHUS OT ynnaThl HAMOIOB C OPraHM3aLuy CKOHCTPY U-
pOBaH 3aKoHoAaTeneM kak MatepuanbHblin. B n.11 MNMoctaHosnexns MneHyma BC PO o1 26.11.2019 Ne4§ [5,
n.11] (nanee MNMBC Ne48) pa3mep HeynnayeHHbIX HANOroB Ha3BaH 0Bsi3aTeNbHbIM NPU3HAKOM COCTaBa npe-
CTynneHus, npegycmotperHoro cT1.199 YK P®; npu 3TOM roBopuTCS UMEHHO O HEYNNayeHHbIX Hanorax, cbo-
pax, CTpaxoBbIX B3HOCax. [1epnof BpeMeHW HeynnaTtbl BapuaTUBEH B npefenax Tpex (MHaHCOBbLIX NeT (Co-
CTaB MOXET ObITb NPUMEHEH KaK K €AUHCTBEHHOMY COBbLITUIO, COCTOSBLUEMYCS B €4NHCTBEHHbIN A€Hb, TaK U K
rpynne cobbITUi B TEYEHWE TPEX NeT), a pasMep HeynnayeHHbIX HanoroB CTabunbHO onpeaenseTcs kak Kpyn-
HbI 1 0060 KpynHbIA. OTCYTCTBUE KPYNHOTO yulepba 03Ha4YaeT OTCYTCTBME COCTaBa NPeCTynneHns. YkasaH-
HbI NMOAXO0M OCTAeTCs HEM3MEHHBIM CO BPEMEHW NpuHATUSA npeablayuiero MoctaHoBneHus MNnenyma BC PO
0T 28.12.2006 Ne64 no HanorosbIM npecTynneHusam [6, n.11].

Pa3mep HaHeceHHoro GromkeTy ywepba, Takum 06pa3oM, ABNSETCA BaXHENLUM 0bs3aTENbHbIM Npu-
3HaKOM COCTaBa HasloroBoro NpecTynnexus.

HarnoroBbiM 3aKOHOAATENbCTBOM YCTAHOBIIEHO W UCTOpUYECKW 0BycrnoBneHo [7 ¢.162, ¢.164], yTo ue-
INbl0 BBEJEHUS B AENCTBME HOPM 06 OTBETCTBEHHOCTW 3a HEyNnaTy HaroroB BCerga sABNseTcs usbexaHue
9KoHOMMYeckoro yulepba. OueBnagHo, 4TO camo no cebe BHeceHue GanbCuPuUMpPoBaHHbIX CBeAeHU B By-
MaXXHble W 3NEKTPOHHbIe AeKnapaumun 1 uHble 06s3aTenbHble JOKYMEHTbI, UK HENPeLCTaBEHNe NOCNEAHMX
B HanoroBble opraHbl, 9KOHOMUYECKOrO yulepba BrogxeTy He npuunHseT. Cnyyan, korga B Aeknapauwm yka-
3aHa NoXHas 3aHWKeHHas cyMMa Hanora, a ynnayunsaeTcs 00yCrioB/ieHHas 3akOHOM MorHas cyMma Hanora,
TEOPETUYECKM BaXXEH B TOM CMbICIE, YTO NPW Takux 06CTosTENLCTBAX OIOMKETY HE HaHOCUTCS yepb. ObLwe-
CTBEHHYK OMacHOCTb MpeacTaBnseT coboit TONMbKO HEMOCTYMMEHWEe HanoroBbIx nnatexen B Gogxet (n.1
MMNBC Ne48) [5, n.1]. MoaTtomy BBEAEHUE YrofOBHOMO 3anpeTta 6e3 yyeTa 0BLECTBEHHO OnacHbIX nocrnes-
CTBUIA B BUAE (hakTUYECKOW HeynnaTbl HanoroB HEOHOCHOBAHHO MOBLILLAET PENPECCUBHOCTL YrONOBHOMO 3a-
KOHa, @ TakoBbIMM NOCNEACTBUSMU NPU3HAETCSA UMEHHO MTOrOBbIN yLLepb BrogxeTy.

Moatomy, yuutbiBas n.4 MMBC Ne48 [5, n.4], @ UMEHHO, 4YTO B COOTBETCTBUM C NOMOXEHUSAMN 3aKOHO-
[aTenbCcTBa O Harorax U cbopax CPoK MpeacTaBIEHUs HAroroBOW Aeknapauun (pacyeTa) 1 Cpoku ynnatbl
Hanora, cbopa, CTPaxoBOro B3HOCA MOryT He COBMaaaTb, MOMEHTOM OKOHYaHUS NPECTYNNeHus, NpeaycMoT-
peHHoro cT. 198 unm 1. 199 YK P®, cnegyet cuutathb (hakTU4ecKyto HeynnaTy Hamnoros, CBopoB, CTPaxoBbIX
B3HOCOB B CPOK, YCTaHOBMEHHbI 3aKOHOAATENLCTBOM O Hanorax u cbopax [6, ¢.67].

3aMeTuM, YTO MPUHUMNMAMNBHO CYLECTBYET HEOOHO3HAYHasi CBA3b MEXOY TeM, YTO 3anuCbiBaeTCs
CyOBEKTOM MPECTYNreHns B HAroroByl0 Aeknapauuio, U YTo B utore Hegononyyaet 6romket. Mpuyem no-
CnefHee — He3aBMCUMO OT TOro, kakumM 06pa3oM U1 3a CYeT Yero B BromkeTe ChopMUPOBANOCH HEKOE KOHEY-
HOe canbgo no Hanory. CanbamMpoBaHWe UTOTOBOM CyMMbl YNAYEHHOrO Hanora, a CrnefoBaTenbHO — ycTa-
HOBMEHWe pasMepa HeynnaTbl Hanora ¢ y4eTOM nepennarbl, NPeAyCMOTPEHO pasbsACHEHUAMU BepxoBHOro
Cyga PO®. Tak, nyHktom 14 TMNBC Ne48 [5, n.14], pa3bsicHEHO, YTO «Ans onpeaeneHns pasMepa yuepba
BIOMKETHOM CUCTEME, MPUYNHEHHOTO HANOroBbIM NPECTYNNEHNEM, CyA AOMKEH YCTaHABNNBATL AENCTBUTENb-
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HbIll pa3mep 0653aTenbCTB NO ynnate Hanoros, COOPOB, CTPAX0BbIX B3HOCOB B COOTBETCTBUW C NOMOXEHUSMN
3aKoHOAaTenbCTBa 0 Hanorax u cbopax, yuuTbiBaTh B COBOKYMHOCTU BCE (haKTOPbI, Kak yBENMUMBALOLLME, TaK
W YMEHbLUAOLLME pas3Mep HeynnayeHHbIX Hanoros, COOPoB 1 CTPAXOBbIX B3HOCOBY.

Takum 0Bpa3som, pasmMep HaHOCMMOTO HeynnaTom Hanora yulepba senseTcs 0bs3aTenbHbIM NPU3HAKOM
COCTaBa HanoroBoro NPecTynrneHus, 1 JOmkeH ObITb TOYHO ONpesesnieH C y4eTOM BCeX MMEIOLLMX 3HAYEHME
BNWSIHWE Ha HaNoroBoe canbao (HaKToOPOB.

OfHWM 13 hakTOpOB, YMEHBLLAKLLMX pa3Mep HeynnayeHHbIX HanoroB, ABASIOTCA U3NULWIHE YnnayeH-
Hbl€ Haroru, HasblBaeMble B NPaKTUKE NPaBONPUMEHEHUS «NEPEnaTon HanoroBy.

Mexay Tem, uccrnefoBaHWe NpakTUKKM NpOBEAEHUS NpeaBapUTENbHOMO CNeLCTBUS NO3BONSET caenaTth
BbIBOZ, YTO Np¥ [OKa3blBaHWW CreaoBaTenn NpeanoynTaoT paccMaTpuBaTh TOMbKO HEYNNaYeHHbIE Haroru,
(hopManbHo noaxoas k coctasy cT. 199 YK PO, aHanuaunpys aeknapauuy U He MHTEPECYSCb UTOTOBbIM Carlb-
[0 Ha ypoBHe cyéTta BromkeTa. ECnm ycTaHOBMEHO, YTO B AeKnapauun UMETCS NOXHbIE, 3aHWKEHHbIE AaH-
Hble MO Hanory, To, BEPOSITHEE BCEr0, YTO BOMPOC nepennaThl HAaNoros Aaxe He Byaet paccmatpusatbes. B
HEKOTOPbIX Cryqasix Npu AoKasbIBaHUM HE YYUTLIBAETCA Aaxe HeCOBMNafeHWe AaHHbIX, NOLaHHbIX B Aeknapa-
LWsX, ¥ 4ENCTBUTENBHO YMaYeHHbIX HAnoroB. AHanoMYHbIe MOPOKW NPUCYLLM W 3aKITIOYEHUSIM 3KCNEPTOB MO
[ienam O HanoroBbIX NPECTYNNEHNSX.

OcobeHHOCTLI0 (hakTopa nepennaTthl HaroroB SBMSETCH pefkoe YNOMUHAHWE ero B npakTuke npaso-
NPUMEHEHNS, @ YNOMUHAHWE ero MOXeT BbITb JONYLLEHO TOMBKO B TOM Crlyyae, ecnu nepennara, BO-nepsbIX,
BbISIBIEHA W MOATBEPXOEHa, W, BO-BTOPbIX, HE y4TEHa Npu onpefenieHnn pasmepa BMeHsemoro yuepba.
OTOMY CYLLECTBYOT pasfinyHble 0BBACHEHNS, B TOM YUCIE M TaKWUe: YKMOHSKTCA OT ynnaThl HAroroB Takue
CyObEKThI, KOTOPbIE HE JOMYCKAOT NepennaT Haroros, 60 3TO He COOTBETCTBYET 0BBLACHUMOMY NOAXOLY K
MOBELEHNIO YKMOHSIOLLIErocs OT HarloroB; ecnun y cybbekTa MMeeTcs nepennara, To OH Npexae BCero ocyLe-
CTBUT €€ BO3BpaT U3 BlogxeTa, 1 TONbKO nocne 31oro ByaeT YKNOHATLCA OT ynnatbl Hanoro. MoxHoO Takxe
NPeAnoNoXuTb, YTO B ClyYae Hanuuus nepennatbl €€ YYuTbIBAKOT NpW NoacyeTe pa3mepa ylepba, v Takum
obpa3om cam BOMPOC HeyyéTa nepennatbl oTnagaet. CTaTUCTUKA NOKa3blBaET, YTO BbISBIEHHbIE Chyvau
Hey4yéTa nepennatbl camu no cebe oueHb peakm [10, . 24].

TeM He MeHee, Npy NPaBUTbHOM OLEHKE BEMNMYMUHBI BMEHSIEMOTO yLepba, N3nuLwHe yniaveHHbI Hanor
LOMKEH BbITb YUTEH, KaK (PaKTop, YMEHbLUAKLWWA HaHeCEHHDIN BromkeTy yuwep6. MHaye byoyT HapyLweHb! Kak
HOPMbI AENCTBYIOLLErO 3aKOHOAATENbCTBA, TaK W PasbsiCHEHMs, caenaHHble BepxosHeiM Cygom PO ans
cnencTeus u cyda. Kpome a1oro, Heyq€eT nepennaTbl NPOTUBOPEUMT NPaKTUKe NPaBONPUMEHEHMS CYL0B.

KoHcTuTyumoHHbin Cya P® B n. 2 Onpegenexns ot 24.10.2013 Ne1616-O yctaHosun, 4to nepennata
MOXET WUCKIIOYMTb HaCTynneHne nocneacTBAN HEHaANexallero UCNONHEHNs HanoronnaTenbWwmukoM obssaH-
HOCTW MO ynrare Hanora npyu COBOKYMHOCTW Criefylowux yCroBui: nepennata obpa3oBanacb B nepuop,
NPeALLECTBYOLLMIA NEPUOSY BO3HUKHOBEHMUS 3a0SPKEHHOCTY; nepennaTta MEETCs No aHarorMyHoMy Hanmory;
nepennara CoXpaHuacb Ha MOMEHT BbISIBIIEHUS HEAOUMKM W BbIHECEHWS! PELEHWS! HAMOrOBLIM OPraHoM Mo
pesynbTatam nposepku [11].

MyHkTom 20 MocTtaHoBneHus MneHyma Boicwero Apbutpaxtoro Cyga PO ot 30 uons 2013 roga Ne57
«O HeKoTOpbIX BOMPOCAX, BO3HUKAOLLMX MPK NPUMEHEHUM apbUTpaxHbIMK Cydamu YacTu nepeor Hanorosoro
kogekca Poccumnckon ®epepaummn» pasbacHIETCS, YTO npu npuMeHeHun ctatbn 122 Hanorosoro Kopekca
cygam HeobXxoaMMo UMETL B BUAY, YTO «HEynnaTa Unu HenorHas ynnata CyMm Hanora» 03HavaeT BO3HWUKHO-
BEHWE y HanoronnatenbluMka 3a40MKEHHOCTU Nepes COOTBETCTBYIOWMM BoIKeTOM (BHEDIOIXETHBIM (DOH-
[0M) M0 ynnaTte KOHKPETHOrO Hanora B pesynbTaTe COBEPLUEHMS YKa3aHHbIX B JaHHOW CTaTbe AesHUN (aei-
cteun nnu 6esgeicteus) [12, n.20].

B cBs3u ¢ 3TUM, ecnv B npedblgyLlemM nepuofe y Hanoronnaterbliyka UMeeTcs nepennarta onpeae-
TNIEHHOrO Hamnora, KoTopas nepekpbIBaeT Unu paBHa CyMMeE TOTO € Harlora, 3aHWKeHHOW B nocrneaytLlem
nepuoae 1 noanexailen ynnate B 10T xe 6topxeT (BHEOOMKETHBIA POHA), U yKasaHHas nepennara He bbina
paHee 3a4YTeHa B CHYET MHbIX 3a[OJKEHHOCTEN MO JaHHOMY Harmory, COCTaB NpaBOHApYLLEHUs, NMpesycMoT-
PeHHbIn cTaTben 122 HK PO, oTCyTCTBYET, NOCKOMbKY 3aHWXEHWE CyMMbI Harora He NpuBero K BO3HUKHOBE-
HUIO 330MKEHHOCTU Nepes bromKeToM (BHEDIOIXKETHBIM (POHAOM) B YaCTW ynnaThbl KOHKPETHOrO Hanora.

Ecnun xe y Hanoronnatenbluyka UMeeTcs nepennara Hanora B 6ornee nosgHue nepuofbl No cpasHe-
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HWIO C TEM NEPUOAOM, KOraa BO3HWKNA 3a[0MKEHHOCTb, HAoronnaTenbLUMK MOXeT BbiTb 0CBOOOXKAEH OT 0T-
BETCTBEHHOCTM, NpeaycmMoTpeHHon cTaTben 122 HK PO, Tonbko npu cobmogeHn UM yernoBui, onpeaeneH-
HbIX NyHKTOM 4 cTatbyn 81 HK PO.

Mnexym BAC P® Takke 0TMETWIN, YTO €CAM NPK YKa3aHHbIX YCIIOBUAX pasMep nepennatbl Obin MeHee
CYMMbI 3aHWXEHHOTO Harora, TO HarnoronnaTenbLK 0cBOBOXAAEeTCH OT OTBETCTBEHHOCTU B COOTBETCTBY!O-
wew yactv [11, n.20].

MpuBeaeHHbIn akt BAC P® HarnsgHo nokasbiBaeT, yto cT. 199 YK P® asnsietca GnaHKeTHOM HOPMOA,
W NONOXEHMs HanoroBoOro Npasa ONPeAEensIoT, B TOM YKCIE, BOMPOCHI Nepennathl Harora.

MimeeTcs npakTka apbuTpakHbIX CydoB, KOTOpask HE MOXET MPUMEHSITbCA K YroNoBHbIM Aenam no
aHanoruu, HO N0 OTHOLLEHMIO K HapYLEHWK HAaroroBOro 3akOHOAATeNbCTBA OHA BecbMa MokasaTerbHa.
Hanpumep, [MoctaHoBnenmem ApbGutpaxHoro cyaa [anbHeBoctouHoro okpyra ot 28.09.2017 Ned03-
3582/2017 no peny NeA04-11245/2016 BbISIBNEHO, YTO C HACTYNIEHWEM CPOKA YNnaThbl Hanora opraHu3aLms
He obragana nepennaTton N0 3TOMy Hanory; nepennata NOSBASETCS TOMbKO K MOMEHTY BbIHECEHUS PELLEHUS
O NPUBMEYEHUN K HANIOTOBOI OTBETCTBEHHOCTU B pesyribTaTe NpoBeAeHUS HanoroBon NpOBEPKY, WU3-3a Yero
NpaBOMEPHO NpUMeHeHbI CaHkuumn no cT.122 HK PO. WHbiMmu cnoBamu, nepennarta JOMKHA yYUTbIBATLCS, €C-
I1 OHa UMeNo MEeCTO A0 AaThbl NOSIBIIEHNS HANOroBbIX 06513aTeNbCTB Nepes 6IMKETOM.

[MpakTuka NpaBoNpUMEHEHUS MOAKPENNAETCS pasbsacHsowmuMmy nucemamn ®HC Poceuu, Hanpumep, ot
14.11.2016 NeE[]-4-5/21472@. MCbMO pas3bsCHSAET, YTO NpU ONPEdENeHNN HEYNNaYeHHON CyMMbl Hanora
HeobxoauMMo yunTbiBaTb pasbscHeHus neHyma BAC P®, copepxawmeca B n.20 [loctaHoBREHUs OT
30.07.2013 Ne57 [12].

Pa3bsCHeHb! He TONbKO HEOHXOAMMOCTb y4eTa nepennatbl Harora, HO U COOTHOLIEHNS BrogXeToB, Tep-
nAWmMX ywepd B pesynbTaTte HanoroBoro NpaBOHAPYLLUEHWs uiu NpectynneHns. Hanpumep, npu yyéte nepe-
nnatbl no HOC cnegyeT uMeTh B BUAY, YTO B (hefeparbHblii GI0MKET ynnaunBaeTcs Takke Haror Ha npuobisb.
B nuceme MunuctepctBa puHaHcoB PO ot 21.10.2008 Ne03-02-07/1/412115 yka3aHo, YTO «CyMMa W3MNLLHE
ynnayYeHHoro OAHOro hefepanbHOro Hanora MOXeT BbITb 3a4TeHa B CHET HeOUMKW Mo Apyromy dedeparns-
HOMY Hanory. Takoil 3a4eT MOXET NPOM3BOANUTLCA N0 CYMMaM M3MULLHE ynayeHHbIX deaeparbHbIX HaroroB.
Hanor Ha fobaBneHHy CTOMMOCTb, Hamor Ha NpubbINb OpraHM3aLuin U Hanor Ha J0X04bl (PU3MYECKUX nuL
OTHOCATCA K hefepanbHbiM Haroramy. YkasaHHasi BO3MOXHOCTb MOATBEPXdanach Takke nucbMamt MuHm-
crepctea cuHaHco PO ot 02.10.2008 Ne 03-02-07/1-387 v ot 02.09.2008 Ne03-02-07/1-3871K.

BbllweckasaHHOe yTBepXaaeT, YTo Npu yyeTe nepennatbl CreayeT yuuTbiBaTh BpeMsi (MOMEHT) nepe-
Nnatbl N0 OTHOLLEHUIO K MOMEHTY MOSIBNIEHNS HEAOUMKI UNi, BUA GLOKEeTa 1 BCE Hanory, ynnayvnBaemble B
yKa3aHHbI BrogxeT. B cryyae, Koraa yMblLreHHble AeNCTBUS CyObekTa NpuBENM K HeynnaTe unm HenomnHom
ynnate CyMMm Hariora, Yem HaHecnu ywep6 btogxetam, Npu pacyete NOCneaHero CrieayeT yuuTbiBaTb W3-
TULLHE YNNayYeHHbIe Hanorm npu ogHOBPEMEHHOM COBMIOAEHUN Credyowmx yenosuit: (1) No COCTOSHUIO Ha
MOMEHT HaCTYNMeHUs AMPEKTUBHOTO CpOKa ynnaTbl Hanora, HanoronnaTesbWwmk UMEeT nepennary no aTomy
Hanory u/vnu no ApyrMM Hanoram, ynnauMBaembiM B TOT Xe OLOMKET; (2) cymma nepennathbl JOMmKHA ObiTh
BonbLue unn paBHa CymMMe JOHAYMCIIEHHOrO MO pe3ynbTatam NPOBEPKM Hanora, TO eCTb NOMHOCTbLIO ero no-
rawartb; B NPOTUBHOM Clyyae noralleHre gonra nepes G1omKeToM OCyLLEeCTBISETCS B COOTBETCTBYIOLLEN Ya-
CTH (yiwepb ymeHbLuaeTcs); (3) B MOMEHT BbIHECEHMS HANOTOBLIM OPraHOM PELLEHS NO HANOrOBOW NPOBEPKE,
nepennata He OOMKHa ObiTb 3a4yTeHa B CYeT MOralleHns Apyrux 3agosmkeHHocTeln. Cuctema ykasaHHbIX
YCIOBUI, Kak MUHUMYM, SIBNISIETCS HEe MPOTUBOPEUMBOI M pa3yMHOM.

lpakTuka NpaBOMPUMEHEHWS NOKa3bIBaET, YTO cydbl TpebytoT, 4Tobbl Nepennarta bbina yyteHa npu
yCTaHOBNEHUM pa3Mepbl yiepba, HaHeCeHHOro BoaXeTy B pe3ynbTaTe HanoroBoro NPeCTynneHus. Tak, ecnm
CneacTeueM 1 06BMHEHMEM He BbISICHEHO, UMefiachb N NepenaTa no Haroram 3a NpeaLwecTBYOLLMA NepUos,
W OOIDKHA N 3Ta nepennaTa BUATb HA YCTAHOBMEHHYIO CYMMY YKITOHEHWUS OT ynnaTbl Hanoros, Aeno He
NOANEXUT PACCMOTPEHMIO B CyaebHOM 3acefaHni, a JOMKHO ObiTb BO3BpaLLeHO npokypopy. O6 3ToM roso-
PUT JOCTATOYHO MoKasaTeribHas npakTuka npaBonpUMEHeHWs, Hanpumep - lloctaHoBrneHne HaraTuHCKoro
paioHHoro cyga r. Mocksbl 0T 01.09.2008. B atom MoctaHoBneHun ®efepanbHblid cyabs HaratuHekoro pan-
oHHoro cyga r. Mocksbl O.J1. PowuH, ¢ yyacTuemM rocyaapCTBEHHOrO OBBMHUTENS CTapLIEro MOMOLLHMKA
HaraTuHckoro mexpanoHHoro npokypopa r. Mocksel Anuwenko [.b., noacyaumoro Yym-ro M.1., 3awmTHrkoB
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l'epanToBckoro B.B., CteHbkuHa A.W., npu cekpeTape MpockypsikoBon A.W., paccMOTpeB B OTKpbITOM cyaeb-
HOM 3acefjaHnv MaTepuaribl YronoBHOro Aena B oTHoweHun Yym-ro M1.[., 06BMHAEMOro B COBEPLLEHMM Npe-
CTynneHus, npegycMoTpenHoro cT. 199 u.1 YK PO, yctaHoBWn, 4TO 0OBUHUTENBHOE 3aKIHOYEHNE COCTABNEHO
C HapyweHuem Tpebosanuin YK P®, 4yto mckntoyaeT BOBMOXHOCTb NMOCTAHOBMIEHMS CYAOM MPUroBopa Unn
BbIHECEHWS IHOTO PELLeHNs Ha OCHOBE JaHHOrO 3akntodeHus. CnefcTerueM He Bbinu yuTeHbl BCe UMetoLLmecs
no aeny o6CToATENLCTBA, B YAaCTHOCTM, HE BbISICHEHO, MMENAach N nepennara no Haroram 3a npeaLecTsy-
IOLLMIA Nepuoz 1 JOMKHA NU 3Ta nepennara BNUATb Ha YCTAHOBMEHHYIO CYMMY YKMOHEHUS OT ynnaTbl Hamo-
ros. [pn 3TOM cyq He WMeeT BO3MOXHOCTW CaMOCTOSTENbHO YCTaHaBNMBATb pasMep CYyMMbl YKITOHEHUS OT
ynnatbl HAroroB, y4nTbIBas, 4To aTa cymma 0bpasyeT coctas npectynnenus no ct. 199 u. 1 YK PO [13].

YronosHoe Aeno 6bIio BO3BpaLLeHO NPoKypopy Ha ocHoBaHum n.1 4.1 ¢1. 237 YK P® ans yctpaHeHus
NPensTCTBUA €ro pacCMOTPEHMs CyaoM. B ganbHenwem cneactsue, paccuntaB pasmep yulepba ¢ yy4etom
nepennatbl No Hanory, 06BUHEHNE CyOBbEKTY HE NPeabSBUNIO.

Mo chakTy HeyyeTa nepennatbl HAMOMOB NPU YCTAHOBNEHUM AENCTBUTENBHOTO pasmepa ylwepba nepe-
CMaTpmBaloTCS NPUroBOPbI, NOCTAHOBMEHHBIE CyAaMK NEPBOMA MHCTaHUMK. Tak, anennsumoHHbIM onpeaeneHu-
em YensbuHckoro obnactHoro cyga ot 17.08.2018 nameHeH npuroop LieHTpanbHOro paioHHoro cyga r. Ye-
nabuxcka ot 01.06.2018, peitcteua 3.A.H. nepeksanuduumposansl ¢ n. «6» 4. 2 ¢1. 199 YK PO (B pegakumm
®egepanbHoro 3akoHa ot 29 uong 2017 roga Ne250-03) Ha u. 1 cT. 199 YK PO (B pegakumm deaepanbHoro
3akoHa ot 29 uionst 2017 roga Ne20-03) ¢ ocBobOXAEHNEM OT HaKa3aHWst Ha OCHOBaHUM M. «a» Y. 1 cT. 78 YK
PO, n. 34.5,4.8cT. 302 YK PO B CBA3M C UCTEYEHNEM CPOKOB JABHOCTY YrOSIOBHOIO NpecriefoBaHus.

B oBocHoBaHME NPUHATOrO pelueHnst 0 nepekBanudukaLmm 4eNCTBUI OCYyxaeHHoro cyaebHas konne-
s ykasana Ha OTCYTCTBME B NPUrOBOPE A0Ka3aTenbCTB, MOATBEPXAAKLLMX YCTAHOBMEHHYK CYAOM CyMMYy
HAC, ot ynnatbl KOTOPON YKNOHMNCS ocyxaeHHbIn. OTMeyeHo, YTo npu nogcyete HOC cotpyaHukamm Hasmo-
rOBOr0 OpraHa AonyLeHbl apuPMETUYECKIX OLUMOKM, B CBSA3N C YEM OH UCYMCNEH HEBEPHO. Kpome Toro, He
UccneaoBaHbl CBEAEHUS O HanMYMK y OCYXXAEHHOro nepennar no HanoraMm. Cy[oM nepBoit MHCTaHLWM CaMo-
CTOATENbHbIX PacyeToB He MPOKU3BEEHO, B NMPUrOBOPE CyMMbl BCEX HAroroB, NOAMEXalyux ynnaTe, He yka-
3aHbl. Cya anennsiuyoHHON WHCTaHUMK He cmor B cuny Tpebosanui cT. 252 YIK PO camocTtosTensHo ycTa-
HOBMTb pasmMep Harora, nognexaiiero K ynnare, obwas cymma Kotoporo o6ycnosneHa npuMeyaHuem K CT.
199 YK P®. Bmecte ¢ Tem, anennsumoHHas WHCTaHUMS ykasana Ha 1o, yto cymma HIC, oT ynnatbl KOTOPOro
YKMOHWCA OCYXAEHHbIN, 3HaunTensHo npesbicuna 15 000 000 pybnen, yto, cornacHo npumevaHunio 1 K CT.
199 YK P®, camo no cebe coctaBnseT KpynHbIn pasmep, B CBA3M C YeM AEUCTBUS OCYXAEHHOro mua obinu
nepeksannuumpoBaHbl Ha u. 1 ¢T. 199 YK PO [14].

3ameTum, Yto cypebHas npakTuka YCTOMYMBO MOKA3bIBAET, YTO HEYYET nepennatbl HANoroB 4onycka-
€TCS CNefCTBMEM UMEHHO B NpoLecce [oKa3blBaHus.

B kayecTBe BbIBOZA CreayeT ckasaTb, YTO MOMOXKEHWUS YrONOBHOrO, YrONIOBHO-NPOLECCYarnbHOMo, Hano-
rOBOr0 3aKOHOAATENbCTBA, PAa3bsSCHEHUS BbICLLIMX CYAOB U MpaBOMPUMEHWUTESNbHAS MpaKTKa MOKasblBaloT,
4TO B MpoLecce [oKa3blBaHMS MO YrOSIOBHOMY Aefly O HanoroBOM MpecTynneHnn haktop U3MNULLHE ynnaveH-
HOM CyMMbI HarloroB NOANEXuT 0bs3aTenbHOMY BbISIBIIEHWIO 1 YYETY Kak (pakTop, HEMOCPELCTBEHHO onpese-
nswmn obs3aTenbHbIA Npu3Hak 06BEKTUBHOMO COCTaBa NPECTYNNEHUs — AEUCTBUTENbHBIA pasmep yiwepba,
HaHECEHHOTO BIOMKETY B pesynbTaTe NPecTyneHus.

Ponb cy6bekTUBHbIX CPeaCTB A0Ka3blBaHUS NP UCCREA0BaHMA TAKOTO CRIOKHOIO (PakTopa, Kak BbisiBrie-
HWe (hakTa HamMums U3NULLHE YNavyeHHOoN CyMMbl HaroroB, Tak 1 Mpu onpeeneHnn pasMepa Takon ynnaTbl
HanoroB Ype3Bbl4yaiHO BbICOKA. B OTNMYME OT UHbIX Cly4aeB UCCnefoBaHUs 40Ka3aTeNbCTs, NPy BbISBMEHUN
BCEX BAXHbIX N UMEIOLLMX 3HAYEHME 151 YTONOBHOrO Aena 0bCToATeNbCTB, a Takke — onpeaenieHne 0Co6eHHo-
CTEN JEeNCTBUN Y4aCTBYHOLLMX ML, NPW NPOBEAEHNN CEACTBUS W JOKa3blBaHUW B CyAe, PACCMOTPEHHbIN dhakTop
TpebyeT 0cob0o rnyboKoro 13y4eHms 1 BbICOKOTO YPOBHSI NOATOTOBKM U 3HAHWN CYOBEKTOB AOKa3bIBAHMS.
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[IPOBJEMbI KBAJTADUKALINW B3ATHNYECTBA
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AHHOTauMA: B COBPEMEHHOM OOLLECTBE B3ATHUYECTBO SBMSETCH OAHIUM 13 Haubonee akTyarbHbIX U OCTpbIX
npoGriem yrornosHoro npaea. OHO NOAPbIBAET OCHOBbI MPABOBOI CUCTEMBI, BIIUSIET Ha 3(EKTUBHOCTb rOCY-
[ApPCTBEHHOTO YNpaBneHnsl 1 NOAPLIBAET JOBEpUe HACceNneHnsl K BNacTHbIM CTPYKTypaM. HecMoTps Ha yxe-
CTOYEHMe 3aKoHoAaTenbcTBa B 06rmacTu Gopbbbl ¢ Koppynumen, Npobnembl, CBS3aHHbIE ¢ kBanMduKaLmen
B3ATHNYECTBA, OCTATCS aKTyarbHbIMU 1 TPEBYIOT AETaNbHOTO PAaCCMOTPEHNS U aHanu3a.

KnioueBble cnoBa: B3sTOYHMYECTBO, NPECTYNNEHNS MPOTUB FOCYAapCTBEHHON BMAcTH, IMYHOCTb, NPaBOBOE
peryn1poBaHue, Bbiroga, NpUBUNErim, B3siTka, KBanudykaLms, KOMNETEHLMS TN,

PROBLEMS OF BRIBERY QUALIFICATION

Popolitova A.O.,
Zharkova |.V.

Abstract: In modern society, bribery is one of the most urgent and acute problems of criminal law. It under-
mines the foundations of the legal system, affects the effectiveness of public administration and undermines
public confidence in government structures. Despite the tightening of anti-corruption legislation, the problems
associated with the qualification of bribery remain relevant and require detailed consideration and analysis.
Key words: Bribery, crimes against state power, personality, legal regulation, benefit, privileges, bribery, quali-
fications, competence of persons.

OnHUM 13 KMKOYEBbLIX aCMEKTOB, BbI3bIBAOLLMX CROXHOCTY B KBaMU(UKALMK B3ATHUYECTBA, SBNSETCS
pasHoobpasue ¢opM U MeToaoB ero nposiBreHns.. CoBpeMEHHbIe KOPPYMNLMOHHbIE CXEMbl CTAHOBSATCS BCE
Bonee 13oLpeHHbIMK, YTO TpebyeT 0T NPaBOOXPaHUTENbHBIX OPraHOB U CyAebHOM CUCTEMbI HE TOMbKO IMy-
BOKMX 3HaHWIA YrONOBHOTO NpaBa, HO W MOHUMAHUS CNeUUUKN pasfinyHbIX CEpP XNU3HeLEeaTeNbHOCTU. JTO
BbI3bIBAET HEOOXOANMOCTb MOCTOSHHOTO COBEPLUIEHCTBOBAHUS HOPMATUBHO-NPaBOBOW 6a3bl 1 MeTOA0B HOpb-
Bbl C B3ATHNYECTBOM. B3STOUYHNYECTBO Kak cobupaTeribHbIN TEPMUH B CBOK OYepedb OXBaTbIBAET Ba CaMo-
CTOSATENbHBIX COCTaBa AOMKHOCTHBIX MPECTYNEHUA NPOTUB rOCYOAaPCTBEHHOW BMacTW, MHTEPECOB rocyaap-
CTBEHHOM Cryx06bl W Cryxbbl B OpraHax MECTHOrO CamoynpaBieHuns - NOMyYeHne B3STKU 1 fady B3ATKU.[1]

Takum 0bpa3om B3STHUYECTBO - 3TO COLMAribHOE SBMEHNe, KOTOPOE OCHOBLIBAETCS Ha NPUHLMNE NnY-
HOW BbIrOAbI W MONMYyYEHUsI MPUBUMETUIA 3a CYET CBSA3EM W BnaroCKNOHHOCTM Apyrux noaen. LieHTpansHom
npobnemoi B3THUYECTBA SBNSETCA OTCYTCTBME AOMKHOM KBanM@MKaLMM 1 KOMMNETEHLMA Y N, KOTOpble
OCYLLECTBASIOT HUYeM HeODBOCHOBAHHbIE 3anpockl 1 TpeboBaHKS.

OpfHON 13 OCHOBHBIX MPUYMH BO3HUKHOBEHWS B3STHUYECTBA SBNSETCA CnabocTb MHCTUTYTOB rocygap-
CTBa ¥ NpaBOBOW CUCTEMbI. HegocTaTouHas Npo3pavyHOCTb, HEMPeCcKasyeMOoCTb M NPOU3BOI NPU MPUHATUAN
PeLleHnid Co34aloT YCNOBUSA AN KOppynuuu. Takke BaXHbIM (hakTOpOM SIBMSETCSA HEOOCTaTOK 3TUYECKMX
HOPM W LieHHOCTE B 06LLeCTBe, KOTOpble MOru Obl (PYHKLMOHMPOBATL Kak 6apbep NPOTUB B3ATHUYECTBA.

[pyrum acnekTom B3SITHWYECTBA SBMSIETCA HapyLUEHWE NMPUHLMMNOB CNpaBeaIMBOCTM U 3TUKKM, TaK Kak
OHO OCHOBAHO Ha NPUBUNETMPOBAHHOM MOMOXEHWUN U HECTIPABEANMBOM pacnpeaeneHn BOIMOXHoCTeN. Jny-
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HOCTY, NPUMEHSIIOLLME B3ATHUYECTBO, HE TONMbKO 0BXOAAT CUCTEMY, HO W UCKAXAKOT NPUHLMMbLI 3aCMYKEHHOIO
ycnexa 1 Bo3HarpaxaeHns

B3ATHN4YECTBO MPUBOAUT K UCKAXEHNIO KOHKYPEHLMW, HApPYLUEHWIO CMPABEANMBOCTM U YLLEMNEHIO NpaB
rpaxaaH. 10 OTpULATENBHO CKa3biBAETCA Ha SKOHOMUKE, 0bLiecTBe 1 nonuTuyeckon cdepe. Kpome Toro, kop-
PYMNMPOBaHHbIE AESHWS MOTYT YrpoXaThb HaLMOHarbHOM 6e30MacHOCTU M CTabUnbHOCTH rocyaapcTBa.

B coBpemeHHOM npaBe, Bce GOrbLUYI0 akTyanbHOCTb NPUOBpeTaeT pasgeneHne NOHATUN B3ATKA N MO-
LWeHHnYecTBa. C 0fHON CTOPOHbI, 06e 3TU Npobrembl 4ABHO Bbi3bIBAOT MHTEPEC YYEHHbIX U HOPUCTOB U SB-
NSATCH AOCTATOYHO XOPOLUO M3YYeHHbIMW. Ha npakTuke Xe JOBOSbHO YacTo NONyyvaeTcs NPOBECTU Nepeksa-
nucukaumo AencTeuin 06BMHSIEMbIX. HO AaHHas No3vumMs NpaBoONpPUMEHUTENBHBIX OpraHoB NPOTUBOpEYMUNa
nosuuuu MNneHyma BepxosHoro Cyaa Poccuickoit ®egepalyy, COrnacHo KoTopon Cyz Brnpase M3MEHUTb 00-
BUHEHWE ¥ KBanuuumMpoBaTb LEACTBUAS MOACYAMMOrO MO APYroi CTaTbe YrofIoBHOTO 3aKOHa, Mo KOTOPOW
noacyaumomy 6bino NpeabsBieHo 06BUHEHWE, LWL MPU TOM YCIIOBWMW, YTO AENCTBUS NOACYANMOrO, KBanu-
(huumpyeMmble No HOBOW CTaTbe 3aKOHa, BMEHSIICb eMY B BUHY, HE COAepXaT Npu3HakoB 6onee TAXKOro npe-
CTYNNEHUS 1 CYLLECTBEHHO HEe OTINYAKTCA NO haKTMYECKUM 0BCTOATENbCTBAM OT 0BBUHEHNS, MO KOTOPOMY
[1e510 NPUHATO K MPOU3BOACTBY cyAa. [2,3]

Mpobnema kanudukaLuun B3STHUYECTBA SBNSIETCA aKTyanbHOM M BIMSIOWENA Ha pasfnnyHble cdepbl
obwectsa. OaHaKo AaHHas npoueaypa ConpsiKeHa ¢ HEKOTOPbIMW TPYAHOCTAMU U OCODEHHOCTAMM, KOTOpbIe
TpeByIT LONOMHUTENBHOMO M3yYeHus U aHanu3a. OfHOM 13 OCHOBHbBIX TPYAHOCTEN NpW KBanuukaLumum B3aT-
HWUYEeCTBa SBNSETCA onpeaeneHne cybbekTHOro coctaBa npectynneHns. Yacto GbiBaeT CNoXHO yCTaHOBUTS,
KTO MMEHHO COBEpLUMN AENCTBUS, HaLENeHHble Ha MOMyYeHne HEe3aKOHHOM BbIroabl, 0COBEHHO B criyyasix,
Korga B3THUYECTBO OCYLLECTBISETCS Yepes NocpeaHuKa U aHOHUMHO.

Hanpumep, npu KBanugwukaLmm COBOKYMHOCTW 3MM30A0B B3ATOYHMYECTBA HEOOXOANMO HE TOMbKO py-
KOBOACTBOBATLCS padbsicHeHusiMu MneHyma BepxosHoro Cyaa Poccuiickoin ®eaepaumm, HO 1 OLEeHVBATb B
KaXOOM KOHKPETHOM Cflydae XM3HEHHON pearnbHOCTU LeACTBIUS B3ATKOMNONYyYaTENs, YUUTbIBas Kak 0BbeKTIB-
HbII KPUTEPUIA (HECKOMBKO 3MKU3040B NPECTYNHOM AEATENbHOCTY, UX OAHOTUMHOCTb, HE3HAYUTESbHBIA NPOMe-
XYTOK BPEMeHM, MecTo, cnocob v np.), Tak 1 CyGbEKTUBHBIN - HAaNPaBNEHHOCTb YMbICA Ha eauHoe NpecTyn-
newve. [4, c. 74],

[pyroi BaxHoN npobnemoit SBISeTCA AoKasbiBaHWe (hakToB B3ATHWYECTBA B CyAe. YacTo yCTaHOBUTb
(haKT nepeaaun B3SATKU UMW APYrUX KOPPYNLMOHHbIX LeACTBUN BbiBaeT 3aTpyaHUTENBHO M3-3a XOPOLLO opra-
HW30BaHHbIX CXEM CKPbITWSi NPECTYNHON AEATENBHOCTM.

lMpouecc kBanuduKaLmm B3STHUYECTBA B YrOIOBHOM NpaBe NpeacTaBnseT cobon CRoxHYH 3agady, Ko-
TOpas TpebyeT KOMNMEKCHOro NoAXoAa U NPUMEHEHUS CeLmanbHbIX METOA0B U NPUEMOB. BaxHO yunTbiBaTh
Kak Tpy4HOCTH, Tak M 0COBEHHOCTM AaHHOro npouecca Ans agekTnBHON BopbObl C KOppynuuen 1 ykpenne-
HWS BEPbI rpaXaaH B CNpaBeaIMBOCTb YrOMOBHOMO NPaBOCYAMS.

/IHTepecHbIM C TOYKM 3peHust KBanUvkaLmm SBSeTca NpeaoCcTaBneHne yenyr Unn BoiNONHEHWE pa-
00T B kayecTBe NpeaMeTa B3STKW, Korga OTCYTCTBYET X OOBEKTMBHAS, HOPMATUBHO ONPEAEneHHas CTou-
MOCTb. Hanpumep, yCTpONCTBO AOMKHOCTHOTO Nnua unu ero 6nmnskmx Ha paboTy ¢ Bonee BbicOKoM 3apaboT-
HOW nnaToil. B JaHHOM cnyyae HeT HeMOCPEeACTBEHHOTO NOMYYEeHUs OMKHOCTHBIM fIMLOM HE3aKOHHOM BO3-
HarpaxaeHus 3a geicteus (6esgeiictue) no cnyxbe, ogHako eCTb UHble (POPMbI KOHKPETHOTO U3BIEYEHNS
MaTepuarnbHON BbIrofbl B CBSA3N C UCMOMNb30BaHMEM BUHOBHbBIM CBOETO CYXEOHOM0 NOMOXEHUS B MHTEpECaX
nuua, NpegoCcTaBUBLLErO TaKyto BbIroAy. [9],

OpHol 13 0co6EHHOCTEN B YrONOBHOM NpaBe SBNSETCS BO3MOXHOCTb NPUMEHEHWS CneLnanbHOro Mexa-
HM3Ma CHWXEHWS HaKalaHWs 3a COAEsHHOE NpK COTPYAHMYECTBE C NPAaBOOXPaHWUTENbHLIMI OpraHamu. 310 CTU-
MynupyeT 0BBMHSAEMbIX NPU3HATL CBO BUHY M MOMOraeT packpbITUK APYIMX KOPPYNLMOHHBIX NPECTYMMEHMIA.

Takke BaxHbIM acrekToM SBMSIETCA UCMONb30BaHWe CPeACTB A0Ka3aTeNnbCTB B BUAE ayano- U BULEO-
3anucen, a Takke MUCbMEHHbIX AOKA3aTeNbCTB, KOTOPbIE MOrYT 3HAYUTENBHO 06NnerynTb JokasblBaHue (hak-
TOB B3ITHUYECTBA.

[okasaTenbCTBa MOryT ObiTb pasHOO6pa3HbIMK: MaTepUanbHbIMK (BELLECTBEHHBIMM), MUCbMEHHBIMM,
CBUOETENbCKAMW U AOKYMeHTanbHbIMU. Cyg AOMKEH OLEHUTL MX JOCTOBEPHOCTb M 3HAYUMOCTb ANS NPUHS-
TUS NPaBUNBHOTO pelleHns. Kputepun JonycTUMOCTW A0Ka3aTenbCTB, WX LOCTOBEPHOCTb M CBSA3b C AENOM
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SIBNAKTCS OCHOBONONAratoLLMMmM Npu KBanugmukaLmm B3STHUYECTBA.

B xome cygebHoro pa3bupatenbctsa MOryT BO3HUKHYTb TPYAHOCTU W CIOPHbIE BOMPOCHI, CBA3aHHbIE C
[0Ka3aTeNnbCTBaMM B3STHUYECTBA. DTN TPYAHOCTM MOTYT ObiTh CBSA3aHbI C TEM, YTO A0Ka3aTeNnbCTBa He npea-
CTaBNEHbl B JOCTAaTOMHOM 06bEMe, UX UCTOYHUK He SIBNSIeTCS LOCTOBEPHbIM, MM CaMW JoKasaTenbCcTBa Mo-
ryT BbITb MCTONKOBAHbI NO-Pa3HOMY CTOPOHaMW B NpoLiecce.

Ponb goka3aTensCTB B kKBanudukaLum B3STHUYECTBA B YrONIOBHOM NpaBe HEOCNOPUMO BaxHa. [Jokasa-
TeNbCTBA ABMSOTCA OCHOBOW ANS YCTAHOBIEHWUS BUHbI U HEBUHOBHOCTM NOLO3PEBAEMOTO U 0BBUHAEMO-
ro. OfHako, TPyOHOCTU M CMOPHblE MOMEHTbI, BO3HUKAIOLLME MPU COrNacoBaHWW [OKA3aTeNbCTB U UX UHTEP-
npeTaumu, TpebyoT 0C0BOr0 BHUMAHWSA 1 TLIATENbHOrO aHann3a Co CTOPOHbI CyAa ¥ CTOPOH, Y4acTBYHOLMX B
cynebHom npolecce. BaxHo npuHMMaTh BO BHUMaHWE BCE acnekTbl [okasaTenbCcTB Ang obecneyeHus cnpa-
BEANMBOTO M 060CHOBAHHOMO PELIEHNS MO AeNy.

lMocneacTns HU3KOW kBanMdmKaLuum B3STHUYECTBa Ans obLyectBa MOryT ObiTb CEPbe3HbIMU U MPOHK-
KaloLWmMmMn BO BCE Crepbl XWU3HW. B3sATHMYECTBO, WaW NpUBWUNErMPOBAHHOE OTHOLIEHWE K OnpedeneHHbIM
rpynnam ftofei Ha OCHOBE WX CBSA3EN UMK POACTBEHHbIX CBA3EN, BEAET K HAPYLUEHUIO NPUHLIMNA paBEHCTBA U1
cnpaseanueocTu. Korga kBanudukaums He SBNSETCS OCHOBOW NS NPUHATUS PELLEHUI U NoNyYeHus npe-
WMYLLECTB, 3TO CO3AaeT HepaBHoOMpasue B 0BLLECTBE.

[Ana adppekTnBHON 60pbOLI C B3ATHUYECTBOM HEOOXOAMM KOMMMEKCHbIA Noaxod. BaxHbIM MOMEHTOM
SBMSETCA YXKECTOYEHME YroNoBHOWM OTBETCTBEHHOCTU 3a KOPPYNUMOHHbIE NPECTYNNeHns. Takke BaxHO CO-
BEPLLEHCTBOBAHWE aHTUKOPPYNLUMOHHOM NONUTUKKA, YKPENIIEHWE MHCTUTYTOB KOHTPOMS W HaZ3opa, a Takke
MOBbILIEHNE YPOBHSA NPABOBOW KyIbTypbl B 06LIECTBE.

lMpobnema B3SITHUYECTBA B YrONIOBHOM MpaBe OCTAETCs aKTyanbHOW W TpebyeT HezameauTesNbHbIX
AENCTBUIA CO CTOPOHbI rocyapcTea, 0bLecTBa v PUANYECKON CUCTEMBI. TOSMBKO MyTEM COBMECTHBIX YCUMUI
MOXHO f0BuTbCs nporpecca B 6opbbe ¢ 3TM HEraTMBHLIM SIBMEHMEM W 0BecneynTb Haanexallyto cnpaBes-
NIMBOCTb 1 3aKOHHOCTb B 0BLLEeCTBE.
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®Irb0Y BO «Capamosckuli HayuoHasnbHbIl uccredosamernbCcKull 20cydapcmeeHHbIl yHusepcumem
umeHu H.I".YepHbiwescko2o»

AHHoTauma: B cTaTtbe paccMaTpuBaloTCs BOMPOCHI, CBA3AHHbIE C AEATENBHOCTLI0 aABOKATOB 3alyWThbl MO 3a-
LMTe NpaB NoAo3peBaeMbix 1 06BMHsEMbIX nuL. Ocoboe BHUMaHWe yaenseTcs BaXKHOCTY Ponv aABOKaToB B
obecneyeHuu npas 1 cBobop NoJO3peBaEMbIX U OCYXAEHHbIX B XO4E YroNoOBHOMO CyA0nNpou3BoacTBa. B cra-
Tbe TaKKe paccMaTpuBaeTCsl OTCYTCTBME SICHOCTW B pasrpaHWYeHUU posieit aaBOKaTOB 3aliUTbl U 3aKOHHbIX
npeacTaBuTeENen, a TaKkke 3PEEKTUBHOCTL OKa3aHs HOPUANYECKOA NOMOLLM OOBUHAEMBbIM W NOTEPMEBLLNM.
B Heit nogyepkuBatoTCs NMpodheccoHarbHble cTaHgapTbl U 0653aHHOCT aABOKATOB, 0OCYXOAOTCS OrpaHu-
YeHMs UX CNocOBHOCTM OTKa3bIBaTbCA OT BbIMOMHEHUSI CBOWX MPOdheccoHanbHbix 06s3aHHocTen. Kpome To-
ro, B cTaTbe ocBeljaetcs npobnema OTCyTCTBUS PErynMpOBaHWS B OTHOLIEHWM BO3MOXHOCTM CaMoO0TBOAA
aIBOKaTOB 3alUMTblI OT PACCMOTPEHUS Aena W WX BIIMSHWUS Ha 3akoHogaTesbHbIN npouecc. OnucbiBaeTcs pe-
anbHbli NPUMEP, NOAYEPKVUBAIOLLMIA NOCNEACTBNS HECNIOCOBHOCTI aaBOKaTa 0TKa3aTbCa OT y4acTus B Aene, 1
yKa3blBalOLLMIA HA HEOHXOAMMOCTb YETKMX 3aKOHOAATENbHbBIX HOPM B TaKMX Cryyasix.

KnioueBble cnoBa: agBokat — 3alUMTHUK, aABOKaT-NPEACTaBUTENb, 3aLluTa npas M cBobog noao3peBaeMbix
(06BMHsIEMBIX), NPOhECCHOHANbHbIE CTaHAAPTbLI AMNS aABOKATOB, CAMOOTBOA,.

THE PROBLEMS OF THE LAWYER'S ACTIVITY IN PROTECTING THE RIGHTS OF SUSPECTS AND
ACCUSED

Gavrilova Sofya Maksimovna
Scientific adviser: Glukhova Elena Olegovna

Abstract: The article addresses the issues related to the activities of defense attorneys in protecting the rights
of suspects and accused individuals. It discusses the importance of defense lawyers in upholding the rights
and freedoms of suspects and convicted individuals during criminal proceedings. The article also examines the
unclear distinction between the roles of defense attorney and legal representative, as well as the effectiveness
of providing legal assistance to both the accused and the victim. It emphasizes the professional standards and
obligations of defense attorneys, and discusses the limitations on their ability to refuse to fulfill their profes-
sional duties. Additionally, the article raises concerns about the lack of regulation regarding the possibility of
defense attorneys recusing themselves from a case and the impact of such actions on legal proceedings. The
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article describes a real-life example that highlights the consequences of a lawyer's inability to refuse to partici-
pate in a case, and indicates the need for clear legislative norms in such cases.

Key words: lawyer — defender, lawyer-representative, protection of the rights and freedoms of suspects (ac-
cused), professional standards for lawyers, recusal.

3awumTa npaB 1 cBobog NoLo3peBaeMOro W OCYXAEHHOr0 afBOKaTOM B XOAE YrorlOBHOMO CyAOMpOmn3-
BOACTBA SBMSAETCS BAXHON COCTABNAIOLIEN NPUHLMNA COCTA3ATENBHOCTY NpoLecca. [leaTenbHoCTb agBokaTa
Npu 3awuTe npas Nogo3peBaeMblX 1 0BBUHAEMbIX 3aKMIOYAETCS B OCYLLECTBIIEHUM afBOKaTOM cneLmduye-
CKMX MpoLecCyarnbHbIX 4eNCTBUN C LENbo ONPOBEPKEHNS 0OBUHEHMS, BbISICHEHNS 06CTOATENLCTB, Bnaroga-
PS KOTOPbIM MOXHO WUCKITIOYUTb YrONMOBHYK OTBETCTBEHHOCTb W Haka3aHWe, a Takke OKa3aHWs HopUaNYECKON
MOMOLLM NPU OrPaHNYEHNIN KOHCTUTYLIMOHHBIX NpaB.

MpoueccyanbHOe 3aKOHOAATENbCTBO OCTABNSET HEYETKOE PasbsACHEHWE Pa3nuunii Mexay TepMUHaMM
3alUMTHUKa U NpefcTaBuUTens, ux B3ammocBsa3b. OCHOBHas (OyHKUMS afBoKaTa-3aliMTHWKA 3aKni4vaeTcs B
3aluTe MHTEPECoB 0OBMHAEMOrO, @ He B NPEACTaBNEHMM NO3NLMM OOBUHWUTENBHOM CTOPOHBI OTHOCUTENBHO
CBOEro KnueHTa. Ponb 3aliuTHUKa M NPEeACTaBMTENS CXOXa, NOCKOMbKY OHM 3aluyLiatoT npaBa W MHTEPECH
APYTVX NIUL, HO BbINOMHAT pasnuyHble (OyHKLMM B YTONIOBHOM NpoLiecce.

OPeKTUBHOCTL  NPEJOCTaBNEHNS  KBANMMUUMPOBAHHON  OPUANYECKOW MOMOLYM  afBOKaTOM-
3aLUMTHUKOM MOXHO OLEHWUTb MO HECKOMBKM KpUTEPUAM:

—  U3MEHEHWI0 0OBMHEHNS UMK €70 CMSITYEHMIO,

—  M3MEHEHWI0 Mepbl NpeceyeHmns Ha bonee MAMKyH Unu ee OTMEHe,

—  MPeKpaLLeHMI0 He3aKOHHbIX AENCTBUIA CiedoBaTens uUnu apyrnx nny, yWemnsowmx npasa oosu-
HSIEMOTO.

B OTHOLLEHMM OKa3aHUst NOMOLLY aBOKaTOM-NPEACTaBUTENEM NOTEPNeBLLEMY, 3PPEKTUBHOCTL MOXHO
N3MepUTb NO APYTUM KpUTEPUAM:

—  BbISIB/IEHWIO M HaKa3aHWK0 BUHOBHOTO NULA, ONPEeAEerneHnio N BbIHECEHNIO CNPaBELIMBON KOMMEH-
caLun NPUYNHEHHOTO MaTepuanbHoro yuepba,

—  KOppeKuMM He0BOCHOBAHHbIX N HE3AKOHHBIX PELUEHWA 1 LeCTBINA CNeACTBEHHbIX U CyAeBHbIX Op-
raHOB rocy4apCTBEHHOM BNacTu.

YkasblBas Ha NpodeccuoHarnbHble 0653aHHOCTM afgBokaTa, HeobxoanmMo OTMETUTb, YTO OHW He orpa-
HWUYMBAOTCS TOMBKO BbIMOMHEHNEM (DYHKUMIA 3aLMTHIKA M NPeacTaBUTENs B CyAe B COOTBETCTBUM C YroNoB-
HbIM MpoLecCyarnbHbIM 3aKoHOAaTeNLCTBOM. Kpome Toro, agBokaT AOMKEH OTBEYATb BbICOKMM NPOdeccuo-
HanbHbIM CTaHAapTaMm, NPEeAbABASEMbIM K €r0 AEATENbHOCTH, KOTOpble CHOPMYNMPOBaHbI 3aKOHOLATENBHO.

Mo obuemy npaBuny agBokaT He BNpaBe 0TKa3aTbCst OT BbIMOMHEHUS CBOMX NPOMECCHOHaNbHbIX 005-
3aHHocten (n.7 cT. 49 YronosHo-npoueccyansHoro kogekca Poccuickoin ®epepaummn (nanee - YIK PO),
noan. 6. MN.4. cr. 6 PenepansHoro 3akoHa "Ob agBOKaTCKOM AeATENbLHOCTY U agBokaType B Poccuickon de-
Aepauun” (nanee - 3akoH 06 agsokatype), n.2 ¢T. 13 Kogekca npoeccmoHanbHo 3TUKW aaBokaTa (danee —
Kogekc), n. 17 CraHgapTta OCyLIECTBNEHUS aBOKAaTOM 3alyuTbl B YrOMOBHOM CyAONPOM3BOACTBE, (4anee -
Cranpgapr), npusatein 20 anpens 2017 r. VIII Bcepocenidckum Cbe3nomM agsokatos). Bonpoc 0 BO3MOXHOCTY
[OCPOYHO N0 COBCTBEHHOM MHWLMATMBHEE OTKA3aTbCs OT MPUHATON Ha cebs 3awuTe npaB M cBobog OCyx-
AEHHOro (NoA03peBaemoro).

AHanus 0encTByHOLLEro 3aKoHO4ATENbCTBA YKa3blBAET Ha UCKMIOYEHUS B 3TOM cnyyae[1, 1]:

1) cT1.62 YINK P® — nocpeactBom camooTBOAa (YCTPAHEHNS) NPK Hanuuum 06CTOATENLCTB, YCTaHOB-
neHHbIx cT. 72 YK PO;

2) noan.1, 2 n. 4, ct. 6 3akoHa 06 agBokaType — 3anpeLlaeT oKasbiBaTb HOPUANYECKYIO MOMOLLbL 06-
paTMBLUEMYCS NNLLY.

Ha npakTuke ye cryyanucb pe3oHaHCHbIE Criydan, Npy KOTOPbIX HEBO3MOXHOCTb OTKa3a afgBokaTa oT
NPUHSATON NOMOLLY NOBNMANA Ha PeLLeHne gena.

Onpepenennem BepxosHoro cyaa Poccuickon ®egepauuu no geny Ne45-Y[121-23-K7 ot 28.07.2021 .
Obln OTMEHEH NPUrOBOP, OMPEAENEHUs BbILUECTOSLMX UHCTaHLMIA, NpU CrieaytoLmx 06CToATeNnbCTBaxX: 3aLyu-
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Ty OCYXXAEHHOro OCYLLEeCTBSANA afBoKaT, KOTOpas Takke NpeacTaBnsna UHTEPECH APYroro Nojo3peBaemoro,
4bM NMOKa3aHNsa B NpUroBope BbInn UCNONb30BaHbI B KAYECTBE A0KA3ATENLCTB NPECTYNINEHUS. ITO HAapyLUEHNe
npaBa Ha 3aluTy OCY)XAEHHOro MOCIYXWUIO NMOBOAOM [N HanpaBieHUst YrofioBHOMO fena npokypopy Ans
YCTPaHEHUS HApYLLIEHNA, MeLaloWuX BbIHECEHWIO NpUroBopa.[2]

He yperynuposaH BOnpoc 0 BO3MOXHOCTW CamMo0TBOAA aABoKaTa npu Hanuumm y 06BuHsEMoro (nogo-
3pEBAEMOro) 3aluTHUKa No COrnalleHunIo, a TaKkke 0TKasa OT 3alMTHWUKA NO HasHaveHwto, Keanudukaymnon-
Hast komucens u CoseT AgBokatckoit nanatel (ganee — Coset All) MoryT npuenekaTb agBokaTa K Aucumnnu-
HapHOW B Cryyasix oTkasa oOT topuamndeckoir nomowm. OpHako 06.04.2022 r. Coset Al gan nosicHeHws no
paspeLUeHnto aHanornyHoi cutyaumm [3]. Agsokat M. NpuHAN 3asBKY Ha OCyLLecTBreHne 3awmTbl b. Ha oc-
HoBaHuu CT. 50, 51 YTIK PO, B xoe cyaebHoro 3acefaHust 0BBUHSAEMbIN 0TKA3arncs OT HEro U3-3a Hanuuns y
Hero 3aluTHKKa No cornaweHuto. MNpeacenatensCTByOWMIA Cyabst oTkasan b., M. nogaepxan nosuuynto 06-
BMHSIEMOrO 1 0TKa3arcs OT y4acTus B Jene.

Ccbinasce Ha n.4. PasbscHeHuin Ne13 «O6 obecneyeHnn HenpepbIBHOCTY 3alUTbl MO0 HA3HAYEeHWOY» OT
30.09.2019 r., Ha PasbscHeHns Ne11 «O6 yyacTum B yroroBHOM CyAONPOM3BOACTBE 3aLUMTHUKOB MO Ha3Ha-
yeHnto» ot 18.01.2016 r., Ha Pewwenmne «O gBonHon 3awwmte», CoseT All npuwen K BbIBOAY, YTO agsokat M.
cobntogan HopMbl NPOdeCcCMoHanbHOM TUKM afBokaTa ¥ eiCTBOBan COrMacHo BbilleykasdaHHbIM pasbsicHe-
HWSAM, 1 Ha OCHOBAHUI 3TOMO NPeKPaTM AUCLMNNMHAPHOE NPOM3BOACTBO B OTHOLIEHWM M.

Takum 0bpa3omM, MOXHO OTMETUTb, YTO OCHOBAHWS, 3aKPENEHHbIE 3aKOHOM, A1 CaMO0TBOAA afBOKa-
Ta AOCTATOYHO OrpaHUYeHbl M MOTYT MPUMEHSITLCA B OrpaHMuYeHHbIX cryyasix. [NpoueccyanbHas gestenb-
HOCTb afBoKaTa npefcTaBnseT coboit He3aBUCUMYID KOHCYNbTALMI0 MO PUANYECKMM BONPOCaM, HanpaBneH-
HYI0 Ha 3aLLuMTy npaB W obecneyeHne AOCTyna K NpaBoCyauMIo NOA3ALLMTHONO.
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AHHOTaUMA: B JaHHOW CTaTbe OnpesensieTcs NoHATUEe OBBEKTUBHBIX (haKTOPOB, MPUBOASALLMX K YrOMOBHO-
npoLeccyanbHbIM HapyLUeHnsmM B JocyaebHoi cTagun. YCTaHaBnNMBaeTCs Knaccudukaums Takux HapyLLeHui,
KOTOpast A4enuT UX Ha pa3Hble YPOBHU. A Takoke NOKa3aHbl BO3MOXHbIE MyTV NPEOAONEeHUs AaHHbIX Npobnem,
Bnarofaps peLLeHnio KOTOPbIX MOXHO YCOBEPLLEHCTBOBATbL UCMONHEHNe 3akoHoaaTenscTea Poccuiickon de-
aepauun.

KntoueBble cnoBa: o6bekTBHble (DAKTOPbI, YrOMOBHO-MPOLECCYarnbHble HapyLeHWsl, 3aKOHOAATeNbCTBO
Poccuitckon ®egepavun, crefcTBeHHas ownbka, HeaomyCTUMbIE HapyLLEHUS.

OBJECTIVE FACTORS LEADING TO CRIMINAL PROCEDURAL VIOLATIONS IN THE PRE-TRIAL
STAGE OF THE PROCESS

Koryakin Kirill Vladimirovich
Scientific adviser: Melnikov Viktor Yurievich

Abstract: this article defines the concept of objective factors leading to criminal procedural violations in the
pre-trial stage. A classification of such violations is established, which divides them into different levels. It also
shows possible ways to overcome these problems, through the solution of which it is possible to improve the
implementation of the legislation of the Russian Federation.

Keywords: objective factors, criminal procedural violations, legislation of the Russian Federation, investigative
error, unacceptable violations.

OBbekTnBHbIE (haKTOPbI HAPYLLEHWI YTOMOBHO-NPOLECCYanbHOrO 3aKOHOAATENLCTBA — 3TO Te (haKTo-
Pbl, K KOTOPbIM OTHOCATCS COBbITUS, HE CBSA3aHHbIE HAMPSMYKO C JIMYHOCTBLIO JOMMKHOCTHOMO Nuua W Kak npa-
BMIO, WX UCKMIOYEHNE HEBO3MOXHO BE3 YCTpaHEeHNs CaMoil UX NpuYmnHbl. BosgencTane cyObekTUBHbIX dakTo-
POB urpaet GOrbLUy0 POrb B OTAINYMM OT OGBEKTUBHBIX (PAKTOPOB, KOTOpAst HEe CTOMb BENMKA, O4HAKO OHM
NMEIOT HEMAIIOBaXHOE 3HaYeHWe MpK HapyLLEHMSX, COBEpLUaEMbIX B JOCYAeOHOM CTaguu YronioBHOMO Cyao-
npoussogcTaa [1, C. 284].

CnencTBeHHble OLWMOKN NPOSIBASIOTCA B CBA3M C NPOSIBNEHNEM OnpeaeneHHbIX 06bEeKTUBHbIX U CyObek-
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TUBHbIX hakTopoB. OHW pasnnyHbIM 06pa3oM OKasbiBalOT BO3AENCTBME Ha paboTy AOMKHOCTHLIX Nny. Bonb-
LLYtO MOMYNSPHOCTb U3 TEX, KOTOPble 0BHaPYXMBaNUCh NPW aHanu3e YronoBHbIX 4en UMEKT CeaytoLLme:

1. Bonbluas 3arpyxeHHOCTb CneaoBaTenen, Bbl3BaHHas HeJ0CTaTKOM KaapoB B OTAeNax, a Takke 6onb-
LLIOE KOMMYECTBO COBEPLLAEMbIX NPECTYNEHNIA, KoTopble ByaeT paccriefoBatb OnpeaeneHHblit COTPYAHMK. [aH-
Hast npobrieMa nposIBISETCH BO MHOMX OpraHax CnefcTBus, B CBS3W C YeM CrieoBaTenit He MOoryT JOIMKHbIM 06-
Pa30M MOrpy3nTLCS B YrOMOBHOE AEN0 ANst NOMHOLEHHOrO ero paccneaoBaHnst U packpbITis, Tak kak yaenss BHU-
MaHWe HECKOIbKM YrofIOBHbIM [enam OOHOBPEMEHHO, yTpaunBaeTcs (OKyCUpOBKa 1 BHUMAHWE Ha onpedeneH-
HOM [iene, YTO BMMSET HA packpbiBaeEMOCTb B LienoM. [laHHas npobnema MoxeT ObiTb peLleHa nyTeM yBenuyeHns
LUTATHOM YMCIIEHHOCTW COTPYAHWKOB, KOTOpbIE ByayT 3aHMMaTbCS paccrefoBaHEM Takux YroroBHbIX Aer, O4Ha-
KO MyTb K €€ PeLLEHN0 JOCTAaTOMHO CROXHBIA, TaK Kak HATW rpamMoTHO 0BYYEHHBIX COTPYOHUKOB HENeErko.

2. TpygHoCTW, CBSi3aHHble C MPOBEEHMEM PasfNYHOTO poda HeoBXOAMMBIX SKCMEPTW3, Henerkas
npoLeaypa Bbi30Ba JOCTaBNEHUs CBUAETENEN AN Aa4n NokasaHuit U T.4. Mpobnema 3aknoyaeTcs B TOM, YTO
NpoBeJeHNe KaYeCTBEHHOW W He3aMeanuTeNnbHOM SKCMepTU3bl SBNSETCS JOCTAaTOMHO CROXHBIM MPOLECCOM.
BbI30B cBUAETENEN 1 NONYYEHME OT HIX MOKA3aHMI CIIOKHO TEM, YTO B NEPBYKO 04epedb CBUMAETENN HE UMEKT
BOnbLLOro XenaHus noMoraTb CReACTBMIO, YTOObI He TPaTUTb CBOE BPEMS, U TakUMKM LEACTBUSAMMU OHU 3aTpyA-
HA0T paboTy cneposatens. PelleHnem aToi npobneMbl MOXeT BbITb CO3AaHNe cneynanbHoN rocyaapCTBeH-
HOM 3KCMEPTHON CNyxObl, NPeAOCTaBNAOLLEN ObICTPbIE N KA4ECTBEHHbIE KCMEPTU3bI BCEM AOKHOCTHBIM K-
Lam, Hyxgawowmmes B HuX. PelieHne npobnemsl co ceuaetensmm tpebyet Gonblioit paboTel Ha rocygap-
CTBEHHOM YPOBHE: YKpPENneHne NpaBoBoN KynbTypbl rpaxaaH, NPeoaoneHne NpaBoBoro HArMNM3ma, Co3aaHue
pobpocoBecTHOro obLecTsa, koTopoe OyadeT yBaxaTb npasa, cBOBOAbI M UHTEPECHI IPaXaaH, a Takke CBOe-
BPEMEHHO BbINOMHSATL CBOW 0653aHHOCTI. BCe 3T0 B LienoM noMoXeT NpeosoneTb AaHHble Npobremi.

3. Ycnosus ana paboTbl OTAMYHbIE OT HOPManbHbIX, HENOAXOASALAS HayyHas OpraHusauws Tpyaa
cnegoBartens. [1ns npoBeaeHUs kayeCTBEHHON paboTbl OAHMX TOMNbKO 3HAHW U NOLOTBOPHON paboThbl HeLo-
CTaToYHO. [JOrKHOCTHbIE NNLA JOIMKHbI BbITb CHabXEHbI 4OCTOMHBIM paboynm MECTOM, UMEIOLMM KOMMbHO-
TEP U NPUHAANEXHOCTW K HEMY, CBOOOAHDIA JOCTYN B MIHTEPHET ANS M3YYeHUst pasniyHbIX CpPaBOYHbIX Ma-
TEpUasnos, NOCOGUIA, MOHUTOPUHIA U3MEHEHUS TOCTOSHHO UCMOSb3YeMbIX HOPMATUBHO-NPABOBbLIX aKTOB U T.4.

4. HecobntogeHne TpeboBaHWM Kk paboTe MOMMLMW, HEKAYECTBEHHOE BbINOMHEHWE OMpeaeneHHbIX
nopyYeHuiA cnegoBaTeneil, OTCYTCTBUE B3aMMOAENCTBIS, Heobxoanumoro anst paboTel, NpeHebpexuTensHoe
BbINOMHEHME CBOMX CRyXebHbix 0653aHHOCTEN — BCE 3TO OTPULATENBHO BIUSIET HA KAYECTBO U CBOEBPEMEH-
HOCTb BbINOMHAEMbIX 3a4ay, NPUBOAMT K AECTPYKTYpU3aLMM NPaBOOXpaHNUTENbHbIX opraHoB [2, C. 175].

CnepoBaTtenbHO, rMaBHbIMU MPUYMHAMK paHee ykasaHHbIX OLIMOOK SBASOTCA CUTyaLuu, CBA3aHHbIE C
TIMYHOCTBIO JOMKHOCTHOIO NuLa. Mpu yeTpaHeHnn Takux NpUYnH 1 PakTopoB yaacTes nsbexatb AanbHenLWnx
OrpaHu1YeHuit NpaB 1 MHTEPECOB rpaxaaH.

Takke LenecoobpasHbiM crneayeT BblAeNUTb AOMOMHUTENbHbIE NPUYMHBI, KOTOPbIE SBSKOTCS MEHee
BaXXHbIMW B CWNY TOTO, YTO OHK 0BecrneynBatoT NPOsSBREHNE NPUYMH NEpPBOro ypoBHS. OgHako, Npu ycTpaHe-
HWM TaKWUX NPUYMH BTOPOTO YPOBHSI MOXHO NpepBaTh LENoyKy npeobpasoBaHms NpuynH ownbok B owmbku, 1 B
[anbHenLweM utore yaactcs co3fatb AP@EKTUBHYIO 1 NIOLOTBOPHYK AEATENBHOCTb TOMBKO C NOMNOXMUTESb-
HbIMI CTOPOHaMM. K HAM OTHOCAT:

1. HenpaBunbHOe OTHOLLEHWE [OMKHOCTHOTO Nuua K paboTe, CBA3aHHOE C HeJocTaTkaMu pasBuTo-
CTW €ero npaBOBOW KynbTypbl, NpeobnagaHns HeraTuBHbIX YepT B paboTe, KOTOpble OTpULATENbHO BO3LEM-
CTBYIOT Ha €ro NNYHOCTb. B topuamnyeckon 1 npoeccyanbHON NCUXONOMN CyLLECTBYKOT He40CTaTKW, MOCKOMb-
Ky HEKOTOpbIE 1CCefOBaTENM 1 CyAbM He NOHUMAKT CBOEN paboThl, YTO BNWSIET Ha pe3ynbTaThl UCCreaoBa-
HWI B 06nacTu npecTynHocTu  npaBocyams. CobniogeHne opucTami CTaHaapToB NPOECCHOHANBHO 3THKM
SBNSIETCA O4HUM M3 KITHOYEBbIX aNeMeHTOoB paboTbl B cchepe yronosHoro npasocyams. [3, C. 189].

2. HepopaboTku B nnaHe NOArOTOBKW U MOBbILEHWS KBanMMUKaLM1 COTPYAHUKOB CEACTBEHHbIX Op-
raHoB. lpoBeaeHne HOpManbHOM NOArOTOBKW BbICOKOKBANMMMLMPOBAHHLIX KaApOB B OPUCMIPYAEHUMN SBNS-
€TCs JOBOMbHO BaxHOW Npobrnemoit. Ee achdekTnBHOe pelenne TpebyeT (yHAAMEHTANbHOMO M3MEHEHNS BO
MHOTWX CMEXHbIX 06nacTsax: ot 0T6opa B y4ebHble 3aBeAeHNs COTPYAHUKOB NPaBOOXPaHNUTENbHBIX OPraHOB W
NX HayamnbHON KPUANYECKON NOATOTOBKM, 4O pa3paboTky NporpaMMbl NOBbILLEHNUS KBANUUKaALMN COTPYAHM-
KOB B 3TUX 0bnacTsx Bo Bpems pabotbi [4, C. 63].
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3. Hepocratku B pearmpoBaHMM PyKOBOACTBA CIEACTBEHHbIX annapaTtoB Ha CNEACTBEHHbIE OLWNBKM
W VHble HapYyLLEeHUs 3aKOHHOCTU. HEeCKOMbKO CTyneHern pearmpoBaHns Ha HUX:

a) pabora Hag owwmbkamu;

6) noaroToBka METOAMYECKMX NOCOBUN 1 pEKOMEHAALMIA,

B) AMCUMNIMHApHas NpakTuka.

Tak, MOCKOBCKMI rOPOACKON Cy[ OpraHu3yeT Hay4YHO-NPaKTUYecKkue KOH(epeHLMn no pasnuyHbIM BO-
npocam cyaebHon pestensHocTi. B 2016 rogy Gbin npoBefeH BocbMon koHrpecc Accounauun "EQMHCTBO
npasonpumeHeHns cygamu Poccuiickon ®efepauun: HEKOTOpbIe TEOPETUYECKUE U NPaKTUYECKMe acnekTbl".
lMocneacTns PUANYECKMX OWNBOK, NUYHAA NO3NLMA CyabM, pUanYeckme ownbkn, ncnpaeneque pugm-
Yeckux ownbok 1 T.4. Takue akTyanbHble BOMPOCH pa3bupatoTcs B JaHHOW KOHdepeHuuu. Mocne BCTpeuu
MaTepman 6bin M3aaH B KAYeCTBE HAYYHOTO M MONE3HOr0 PYKOBOACTBA AN COTPYAHWKOB MPaBOOXpaHUTENb-
HbIX OpraHoB 1 cyfoB [5, ¢. 206]. Ytobbl n3bexatb aTux npobnem, HE0BXOAMMO OTCEXMBATL MHOME BOMPO-
Cbl, CBSA3aHHbIe C 0T6OPOM, 06y4eHem, noabopom nepcoHana n 0bpasoBaHNeM, a TakKe OnpeaensTb TOYHOe
KOMMYECTBO KOPPYMNMPOBAHHBIX M HECTABUbHBIX PAaBOTHMKOB.

BnunsiHne ykasaHHbIX (akTOPOB Ha CrieiCTBEHHbIE OLIMBKN NPOUCXOANT ONOCPEaOBaHHO — Yepe3 dhak-
TOPbI NEPBOrO YPOBHS. ITO NO3BONSET ONPESENUTb CPEAMN HUX Te, KOTOpblE B pellatollen Mepe BNUSIOT Ha
CNeACTBEHHbIE OLINBKN.

Takum 06pa3om, MOXHO cenatb BbIBOL O TOM, YTO NMoj OObEKTUBHBIMU (haKTOpamMu HapyLUEHWA Yro-
TIOBHO-MPOLIECCYanbHOr0 3aKOHOAATENbCTBA NOHUMAKOTCA Te (PaKTOPbl, K KOTOPbIM OTHOCATCS COBLITUS, He
CBSI3aHHble HaMpsMY0 C NUYHOCTBLIO JOMKHOCTHOMO nuua. OnpeaensieTcs ponb Takux (DaKToOpoB W yCTaHaB-
NMBAeTCs MX MeHblias pofib B OTAMYMKM OT POMIM BIUSHWS CYOBEKTUBHBLIX (DAKTOPOB Ha YrofilOBHO-
npoueccyarnbHble HapyLeHns. YCTaHaBnMBaeTCs nepeyeHb 06BbEKTUBHBIX (DAaKTOPOB, a Takke «akTopamu
(haKkTopoB», KOTOPble SBNAKTCA NPEALECTBYIOWMMA ANS (haKTOPOB NEPBOTO YPOBHS, Y UMEIOLLMMN BaXHYHO
cTeneHb B (hOpMUPOBaHUM CreACTBEHHBIX OLWNBOK, a Takke ONpeaenstoTCs nyTh UX YCTPaHeHus.
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[IPOBJIEMbI U TPYAHOCTW B PA3BUTIN
WHTETPALIUA N OCTWKEHWW OBLLNX 3ALAY
CHI

JABHWLLIHAA ANEKCAH[PA TEHHA[IbEBHA

CTYfeHT
OIrAQY BO «CaHkt-MeTepbyprekuin MonutexHnyeckuin yHusepeuteT MeTpa Bennkoro»

AHHoTaums: VccnegoBaHue MOCBSALLEHO BbISBNEHUI0 OCHOBHBIX MPO6reM M TPYAHOCTEN, NPEnsTCTBYHOLWMX
PasBUTUIO MHTErpaLuM W OOCTMXeHMo oblmx uenen B pamkax CogpyxectBa HesaBucumbix [ocygapcts
(CHI). TpoBeageH aHamu3 AWMHAMWKW  KIKOYEBLIX NOKA3aTENen 3KOHOMUYECKOTO, MOMUTUYECKOTO W
counansHoro B3ammogencTeust ctpan-yyactHuy CHI 3a 2010-2020 rr. YcTaHOBMEHO, YTO MHTErpaLioHHbIE
NpoLiecChbl CTanKUBAKOTCA C TakuMK (HaKTOpaMK, Kak COXpaHeHWe MONWUTUYECKUX pasHOrmacum, pasinyns B
9KOHOMUYECKNX MOAENSX, HeOCTaTOuHas KOOpAMHALUMS B paMKax MHTErpaumMoHHbIX 06 beayHEHNN U HU3Kas
3anHTEepecoBaHHOCTL 6usHeca. MpeanoxeHsl pekoMeHAaLmM No NPEOLONEHNIO BbISBMIEHHBIX NPOBNEM.
KntoueBble cnoBa: CoppyxectBo Hesasucumblx [ocygapcte (CHI), uHTerpauns, 9SKOHOMMYeCKoe
B3aMMOLENCTBIE, MONUTUYECKNE KOHMNKTbI, 3KOHOMWYECKUE MOAENMU, WHTErpauuoHHble 0b6beanHeHus,
NPSMbIE MHOCTPAHHbIE UHBECTULUK.

PROBLEMS AND DIFFICULTIES IN THE DEVELOPMENT OF INTEGRATION AND ACHIEVEMENT OF
COMMON TASKS OF THE CIS

Davnishnyaya Alexandra Gennadievna

Abstract: The article is dedicated to identifying the main problems and difficulties that impede the
development of integration and the achievement of common goals within the Commonwealth of Independent
States (CIS). An analysis of the dynamics of key indicators of economic, political and social interaction of the
CIS member countries for 2010-2020 was carried out. It has been established that integration processes are
faced with such factors as the persistence of political differences, differences in economic models, insufficient
coordination within integration associations and low business interest. Recommendations for overcoming the
identified problems are offered.

Key words: Commonwealth of Independent States (CIS), integration, economic interaction, political conflicts,
economic models, integration associations, foreign direct investment.n

Pacnag Cosetckoro Coto3a B 1991 rogy 03HameHoBan coboi NOMCTUHE UCTOpPUYECKOE COObITUE, OKa-
3aBLee rnybokoe 1 MHOrorpaHHoOe BUSHWE Ha AanbHeuLlee pa3BuTE MOCTCOBETCKOrO MPOCTPAHCTBA, KpY-
LeHWe Hekoraa MOryLLECTBEHHOMN CBEpXAepaBbl NpUBENO kK 06pa3oBaHuMio Ha ee MecTe Lienoro psaa Hesa-
BMCUMbIX FOCYAAPCTB, Kaa0e U3 KOTOpbIX BCTano nepes Heo6XoAMMOCTLH) BbiCTpanBaHus COOCTBEHHON No-
NIUTUYECKOMN, SKOHOMMYECKOW W COLMAnbHON CUCTEMBI.

Co3panve B gexkabpe 1991 roga Coppyxectea Hesasucumbix Focyaapcts (CHI) - mexrocynapcTeen-
HOro 06beAMHEHMS, NPKU3BAHHOMO 06ECNeYnTb LMBMAM30BaHHbIA Pa3Bog ObIBLUMX COBETCKUX pecrybnuk u
chopmupoBaTh OCHOBY A4St UX AanbHenwero B3aumopenctams. MsHavansHo B coctas CHI™ Bownm 11 rocy-
papcTs: Poccus, YkpauHa, benapych, KasaxcraH, KbiprblactaH, Tamkukuctad, TypkMmeHucTaH, Y3bekucTan,
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Apwmenus, Asepbainmxar n Mongosa. Mo3aHee k CoapyxecTBy npucoeanHunncs Takke Mpyaus n Abxasms.

Cospanve CHI npecnefoBano Lenbli 3agaym:

—  COXpaHeHWe 3KOHOMMUYECKUX, MOSIUTUYECKUX U KYNbTYPHBIX CBA3EN Mexay ObIBLUMMW COBETCKUMM
pecnybnukamu;

—  KOOpAMHaLMS BHELUHEN NOUTUKW 1 obecneyeHmne KonnekTMBHON 6e3onacHoCTy;

—  pelueHue coumarnbHbIX 1 ryMaHUTapHbIX BOMPOCOB.

DaKTOpb! CAEPXKMBAIOLLME NHTErPALMOHHbIE NPOLECCHI:

—  COXpaHSIIoLWMecs NonmuTYecKne pasHornacus U KOHMKTLE Mexay rocygapctsamu CoapyxecTsa,

—  pasnuyMs B 3KOHOMMYECKUX MOJENSX U NpUopuTeTax passBuTUS, HEQOCTATOYHYID KOOPAMHALMIO
AENCTBUI B paMKax CyLLECTBYIOLLMX MHTErPaLMOHHbIX 00beaNHEHNI,

—  HW3Kas 3anHTepecoBaHHOCTb BU3HECA B paclUMpPeHnn COTpyAHMYeCTBa Ha npocTpaHcTee CHI.

OfHWM 13 BaXHEWLLMX WHAWMKATOPOB 3KOHOMMYECKOTO B3anMogencTsns ctpaH CoapyxecTsa sBnseTcs
AVHamMMKa 06bEMOB WX B3aWMHOM ToproBmu. CormacHo AaHHbIM MWHUCTEpPCTBa 3KOHOMMYECKOTO PasBUTMS
Poccuickoin ®epepauun, B nepuog ¢ 2010 no 2020 rog Habnoganacb HEOAHO3HAYHAS TEHAEHLMS B 3TOM
HanpaBneHuu.

B 2010-2013 rogax 6onbLumHCTBO cTpaH CHIT AeMOHCTpUpOBan NOOXUTENbHbIE TEMMbI 3KOHOMWUYECKO-
ro pocra, foCTUraBLLMe B OTAeNbHbIe roabl 5-7%. OpHako HaunHas ¢ 2014 roga, Ha oHe YXyALUEHUS BHELIHE-
9KOHOMUYECKON KOHBIOHKTYPbI 1 BBEAEHUS CaHKLMI B OTHOLWEHWUM Poccun, Temnbl pocTa BBIT B pervioHe cylue-
CTBEHHO 3ameanunuck. B 2015-2016 rogax psg ctpad CogpyecTBa Aaxe CTOMKHYNUCh C 9KOHOMUYECKUM cha-
pom. Jnwe B 2017-2019 rogax HameTunach TEHAEHLMSA K BOCCTAHOBIIEHNIO SKOHOMMYECKON aKTUBHOCTH, KOTO-
pas, ogHako, bbina npepsanHa B 2020 rogy B pesynbTare naHgemun COVID-19.

OMUMO 3KOHOMUYECKUX MOKasaTenen, BaxHbIM MHAUKAaTOPOM pa3BuTus cTpaH CofpyxecTBa SBNseT-
cs MHpekc yenoseyeckoro pa3sutus (MYP) - nHTerpanbHbIi nokasatenb, Y4UTHIBAIOWMIA HE TOSTbKO SKOHOMU-
Jeckune, HO M coumanbHble acnekTbl. CornacHo gaHHbIM [Mporpammbl pa3sutus OOH, B nepuoa ¢ 2010 no
2020 rog Habntoganack nonoxuTensHas anHamuka MYP GonblmnHeTBa rocygapcta-uneHos CHI.

Poccusi, KasaxctaH v benapycb AeMOHCTpupoBanu Haubonee BbiCOKMe 3Ha4yeHns V4P, Haxogsck B rpyn-
ne CTpaH C BbICOKMM YPOBHEM YenOBEeYECKoro passutis. B To xe Bpemsi, YkpauHa, AsepbaimkaH, ApMeHus,
KbiprbiactaH 1 TamkuKkUCTaH OTHOCUNUCh K rpynne CTPaH CO CPEAHUM YPOBHEM passuTHS. [1pn 3TOM B TeyeHue
paccmaTprBaemoro nepuoga Habnioganock nocteneHHoe nosbileHe M4YP Bo Bcex cTpaHax CogpyxecTsa.

OpHum 13 Hanbonee 3HaYMMbIX haKTOPOB, NMPENATCTBYHOLMX YrnybneHno nHTerpauum B pamkax CHr,
SBMISIETCH COXPAHEHUE MOSNIMTUYECKUX Pa3HOrNAcKid 1 KOH(IMKTOB MexAay CTpaHaMmu-ydacTHuyamu Cogpyxe-
ctBa. Kak nokasbiBaeT aHanus, 3a nepuog ¢ 2010 no 2020 rog Ha npocTtpaHctee CHI™ umen mecto psg cepb-
€3HbIX NONUTUYECKNX KOHCITMKTOB, OKa3blBaBLLUMX HEraTUBHOE BIISHUE HA B3aUMOLENCTBIE roCyaapcTs [4].

Ha npoTshkeHun BCero paccMatpuBaeMoro nepuoga coxpaHancs MpuaHecTpoBCKUN KOH(IMKT MeXay
MongoBon u Poccuen, HaropHo-Kapabaxckuint KoHGnukT mexay Apmenueit u AsepbangxaHoMm, a Takke KOH-
conmkt B [JoHbacce mexay YkpanHon n Poccreit. [JaHHbIE NPOTMBOPEYMS N pa3HOrnacKs He TOMbKO NpensT-
CTBOBASIM Pa3BUTUIO 4BYCTOPOHHMX OTHOLLEHWIA, HO W HEraTUBHO CKa3blBanuCb Ha 0BLIEM KnumaTe B3auMo-
penctsus B pamkax CHI [2].

[pyrum BaxHbIM (hakToOpoM, CAEPKMBaOLWMM UHTErpaLmio B pamkax Cogpyxectsa Hesasucumbix Moc-
YA4AapCTB, BbICTYNAKT CyLECTBEHHbIE PA3NINYNS B SKOHOMUYECKUX MOAENAX U NPUOPUTETAX Pa3BUTUS CTpaH-
yyactHul. Kak nokasbiBaet aHanua, ctpyktypa BBI1 rocygapcts CHI no cektopam akoHomuku B 2020 rogy
Bbina BecbMa HeogHopoaHoM [4].

Ecnu ona Poccun, KasaxctaHa u benapycn xapaktepHa Gonee avBepcuuuMpOBaHHas CTPYKTypa
9KOHOMUKM C npeobrnagaHneM NPOMbILLAEHHOCTM U cdepbl yenyr, To Ana YkpauHbl, Asepbaimxana, Apme-
Huw, KbiprbidctaHa 1 TagkukucTaHa Bosbluyto pofb UrpaeT arpapHblil cektop. MogobHble pasnuumns B 3KOHO-
MWUYECKUX MOAENSX U NpUopUTETaX passuTus rocygapcts CoapyxecTsa 3aTpyaHsIoT BbipaboTKy COrnacoBaH-
HOW 9KOHOMMYECKON NOMUTUKM U peann3aLmio COBMECTHBIX MHTErPaLMOHHbIX MPOEKTOB [2].

Ewe ogHnm daktopom, caepxuBarowmum passutie uHterpauuu B CHI, sBnseTcs HegocTaTouHas Ko-
OpAVHaLWS AENCTBUI rOCYAAPCTB-UIIEHOB B paMKax CyLLECTBYIOLMX UHTErpaLMOHHbIX 06beanHeHni. Kak no-
ka3blBaeT aHanus, ctpaHbl CoapyKecTBa y4acTBYHT B PasfiMYHbIX MHTErPALMOHHBIX MHULMATMBAX, TakuX Kak
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EBpasuitckuit akoHomuyeckuin cotos (EASC), Opranusaums [orosopa o konnektmueHon 6esonacHoctv (OLKE)
n CotosHoe rocygapctso Poccun n benapycw (CI) [4].

Ewe ogHMM BaxHbIM (hakTOPOM, CAEPXMBAIOLLMM WMHTErpaumio B pamkax Coapyxectsa HesaBMCMMbIX
F'ocynapcTB, SABNSETCS OTHOCUTENbHO HW3Kas 3aMHTEPEeCOBAHHOCTb B3HECA B paCLLMpeHUn COTPYAHNYECTBA
Ha npocTpaHctee CHI. OB aTOM CBMAETENLCTBYIOT AaHHble 06 06bemax NpsMbIX MHOCTPAHHbBIX MHBECTULWIA
(MWKN) mexay ctpasamn Coapyxecrsa [2].

Obbembl B3anmHbIx MU mexay ctpaHamn CHI™ B 2010-2020 rogax 6bIniv OTHOCUTENBHO HEBBLICOKUMM,
AEMOHCTPUPYS HECTabUIbHY AMHAMUKY. OTO CBUAETENLCTBYET O TOM, YTO BU3HEC-COOBLLECTBO rOCYAapCTB
CoppyxecTBa He NposIBNSIET AOCTAaTOMHON 3aUHTEPECOBAHHOCTM B PACLUMPEHUM 3KOHOMMYECKOTO COTPYAHM-
yecTBa Ha npocTpaHcTe CHI [5].

lMooTBEPXXAEHMEM 3TOTO ABMSETCA W AMHAMMKA AONM B3aUMHbIX MHBECTULMI B obliem obbeme MAN
ctpaH CoapyxecTtBa, KOoTopasi Ha NPOTSXKEHUM paccMaTpuBaeMOro nepuofa octaBanacb Ha OTHOCUTENbHO
HWU3KOM YpOBHE

MpoBefeHHOe WccrefoBaHWe nokasarno, 4To, HecMOTps Ha co3daHune CoapyxectBa HesaBuUCUMbIX
FocypapcTs B 1991 roay, npouecchl MHTErpaLmm 1 AOCTUKEHUS 0BLLMX LENEN MeXy CTpaHaMW-y4acTHULaMM
CHT crankuBatoTCs C psEoM CepbesHbIx Npobnem v TpyaHOCTEN.

AHanua guMHamMuKM KntoueBbiX nokasaTenen B3aumopeincTsus ctpaH Cogpyxectsa 3a nocnegHue 10
NeT BbISBUN CriedytoLme TeHAEHLMM:

—  CHWkeHue 06bEMOB B3aMMHON Toproenn mexay ctpaHamu CHI, ocobeHHo B nepuog ¢ 2014 no
2020 rog.

—  3amefrneHue TeMMOB 3KOHOMWUYECKOTO POCTa B pervoHe, BMOTb 40 9KOHOMUYECKOro cnafa B OT-
A€enbHbIE rogpl.

—  MOCTENeHHOE NOoBbILLEHME VHAeKca YenoBeYeckoro pa3BuTus, O4HaKO COXpPaHeHMe CyLLEeCTBEHHbIX
pasnuyuin mexay rocygapcrsamu-yneHamu CHI .

[nsa npeogoneHns BbISBMEHHbIX NPoBremM W akTUBM3aLMK MHTErPaLMOHHbIX NpoLeccoB B pamkax Co-
apyxecrtea Hesasucumbix [ocygapcts Heobxoanmo:

—  aKTUBM3MPOBATb MONMUTMYECKWN OWanor ¥ YperynupoBaHue KOH(IUKTOB Mexay CTpaHamu-
yyactHuyamu CHI .

—  TapMOHU3MPOBaTb AKOHOMWUYECKUE MOMWUTWKM rocyaapcts CogpyxecTsa W co3daTb YCMNOBUS AN
Pa3sBUTUS B3aNMOBBIFOLHOMO COTPYAHNYECTBA.

—  MOBbICUTb 3 EKTUBHOCTb PaboThbl CYLIECTBYIOLMX MHTETPALMOHHBIX 0OBEANHEHN U MEXaHU3-
MOB KOOPAMHALMI AENCTBUIA CTPAH-YIIEHOB.

—  CTUMynupoBaTb y4yactue Ou3Hec-coobLLecTBa B PaCLUMPEHWUM SKOHOMWUYECKMX CBSA3EW Ha npo-
ctpaHcTee CHI.
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AHHOTaLus: cTaTbsl OCBELLAET Porib CNELMAnUCTOB — HEIOPUCTOB B AesTeNbHOCTM afBokaToB. MogHnmaeT
BOMPOCHI B3aMOAENCTBIUS aABOKaTa W CneLmanicTa B Xoa€e NPaBO3alLUTHON AESTENbHOCTH, a Takke YTou-
HsIeT NpoLleccyarnbHbIi CTaTyC CBeAYHOLMX MULL U X y4acThe B CyAeBHOM CneacTBum.

KntoueBble croBa: afBokart, CrieLuanucT, 3akitoueHre CneumanmeTa, KoHCynbTaumus cneupuanmeTa, KoHeyrib-
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PARTICIPATION OF SPEC IALISTS (KNOWLEDGEABLE PERSONS) IN CONSULTING ACTIVITIES OF A
LAWYER
Shipov Vasiliy Nikolaevich

Scientific adviser: Karliavin Ivan lurevich

Abstract: The article covers the role of non-legal specialists in the activities of lawyers. He raises issues of
interaction between a lawyer and a specialist in the course of human rights activities, and also clarifies the
procedural status of knowledgeable persons and their participation in the judicial investigation.

Key words: lawyer, specialist, expert opinion, specialist consultation, consulting activity, procedural status of a
specialist, expert activity, interaction of a non-lawyer specialist and a lawyer.

TepMuH «cneumanucT» UCMoNb3yeTcs B YrONOBHOM, PaXAaHCKOM M afMUHUCTPATUBHOM MPOLIECCy-
anbHoM kogekcax P® (ct.58 YIIK, 188 ITIK PO, ¢1.55.1, c1.87.1 AlK, c1.50 KAC P®, ¢1.25.8 KoAll PO)
[1;2;3;4;5]. [aHHoe noHsTMe B mpaBe 0bo3HavaeT nuuo, obnagaroLlee cneunanbHbIMU (HEPUONYECKUMM)
3HaHWAMKM B onpegeneHHon obnacTu, Jawlee Heobxoaumble KOHCYNbTaUUM M NOSICHEHUS U OKa3blBaloLLee
HenoCpeACTBEHHYI0 TEXHUYECKYID NOMOLLb CheluanucTam-topuctam. Pamkn fesatensHOCTY 1 npasa rocygap-
CTBEHHOTO creumanncTa-akenepTa onpegeneHsl ®eaepanbHbiv 3akoHoM "O rocymapctBeHHon cyaebHo-
aKcnepTHoW aestensHoctn B Poccuickon ®egepauyun” ot 31.05.2001 N 73-03 u gpyrumn nogsakoHHbIMM
aktamu. Bonpocam ponu cneyuanucta u ponn 3KCnepTu3bl B OPUANYECKON Cdepe nocreaHee Bpems yaens-
eTcs 0c0060€e BHUMaHWE B HAY4YHOM tOpuanNYECcKon nutepatype [cm.6;7;8;9].

B yronosHom npase, cornacHo YTK, koHCynbTaumm creumanucta MoryT BbiTh AaHbl HA BCEX CTaansx
paccnenoBanns, B AlNK n ITIK — pelleHre 0 npuBneyYeHnn cneupanucta NpMHUMaeTcs TOMbKO CyAOM, HO
WHWLMMPOBATL KOHCYNbTaLMM MOTYT M CTOPOHBI NpoLecca.
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Mockonbky nuuo, obrnagatwlee cneyuanbHbIMA 3HaHWUAMKM, NpuobpeTaeT NpoLecCyanbHblii CTaTyc
cneuuanucTa nocne pasbsacHeHus emy Cyaom, Tnbo cnepgoeaTenem/ao3HaBaTtenem ero npas, 0653aHHOCTEN
W OTBETCTBEHHOCTW, B JaNbHeMLeM urypa cneuyanucta pacCMOTpeHa He B KayecTBe MpoLeccyarbHOw,
BBEAEHHOW B MPOLLECC B NOPSAKE, YCTAHOBIEHHOM JECTBYOLMM 3aKOHOAATENbCTBOM, a Kak nuua, ceeayLue-
ro B onpeseneHHon 0bactu Hayku, TEXHWUKM, UCKYCCTBA UK PEMECNA 1 HAXOAALLErocs BHe pamMok npoLecca,
K KOTOpOMY 06paTUNCA aaBOKaT 3a KOHCYIbTaLMOHHOM NOMOLLBH.

B vyactu 3 ctatbu 6 ®egepancHoro 3akoHa ot 31.05.2002 N 63-03 «O6 agBokaTCKON AeATENBHOCTY U
agBokatype B Poccuiickon ®efepauum» roBopuTcs, YTO «afBOKaT Brpase:... cobupaTtb W NpeacTaBnsTh
NpeaMETbl U JOKYMEHTbI, KOTOpble MOryT ObiTb MPU3HaHbI BELWECTBEHHBIMY U UHBIMM [OKa3aTenbCTBamu, B
nopsizike, YCTaHOBMIEHHOM 3aKoHOZaTeNbLCTBOM Poccuickoin Gefepavuu ... NpuBnekaTb Ha JOrOBOPHOM OCHO-
B€ CreLmanucToB Ans pasbsCHEHNS BONPOCOB, CBA3aHHbIX C OKa3aHWEM topuanyeckoi nomoLumy (n.4) [10].

B aT0M CBSA3M aaBOKAT MMEET 3aKOHHbLIE OCHOBaHMS Ans 0bpalleHus K cneynanmcty (KOTopbIn MOXET
SBNATLCA B T.4. COTPYAHUKOM 3KCMEPTHOrO YUYPEXOEHNS) C LEMbio OKa3aHWs KOHCYMbTaLUMOHHOM NOMOLLW 1
(Mnu) NpoBeeHUst UccneaoBaHus No Bonpocam, TpebyLWMM cnelnanbHbIX 3HaHW B onpeaeneHHon obna-
CTH, B pamMKax OKa3blBaeMOoi opUaNYECKON YCNYTA MO KOHKPETHOMY Aeny.

lMpuBneyeHue cneunanucta, obrnagaoLlero creunanbHbIMU 3HaHUAMI B OnpefenieHHon obnactu, K
y4acTuio B NpoLECce OKasaHWs OpUANYECKOi MOMOLLM NO3BONSET afBOKATy peann3oBaTb MOMHbIE BO3MOX-
HOCTY 3aLLMTbI NPaB U 3aKOHHbIX MHTEPECOB CBOErO A0BEPUTENS NYTEM BCECTOPOHHENO aHanM3a CROXMBLIE -
CSl CUTyaLuK, NPOrHO3MPOBaHMS €€ AanbHENLLEro PasBUTUS U COOTBETCTBEHHO BbIpabOTKM TaKTUKK JanbHen-
KX OencTBun. Tem cambliM BO3HUKAET COK3 NPOECCMOHANBHOrO HOPUANYECKOrO MOMOLLHMKA U nua, CBe-
AYLLEro B KOHKPETHOW NpUKNagHoON 0bnactut 3HaHus.

[Mpn BO3HUKHOBEHWW rpaXdaHCKO-MNpaBOBbIX CMOPOB NEPBOOYEPESHOE NPOrHO3MPOBaHWE PasBUTUS CU-
Tyauuu no geny, Bo-nepsblX, NO3BONSET PeLNTb BOMPOC O LienecoobpasHoCTi obpalleHus B CyA C UCKOBbIM
3asBNeHNEM, NPUHATL CBOEBPEMEHHbIE 3(h(HEKTUBHBIE MEPbI N0 AOCYAeOHOMY yperynupoBaHuio KOH(NKTA,
3aKIMIYeHns Mexay CTOPOHaMW MUPOBOTO COrMalleHWst Ha pPasyMHbIX YCMOBMSX, YTO MOXET MO3BOSUTbL
NpeaoTBPaTUTL NPEACTOSALLME 3HaYUTENbHBIE CyaebHble pacxoabl.

Bo-BTOpBIX, NpU MOArOTOBKE K CyAebHOMY pa3bupaTenbCTBy B paMKax paspeLleHus rpaaaHCcKo-
NpaBOBbLIX CNOPOB ObpalleHre K cneyuanucTy no3BonseT aasokaTy (MpeactaBuTento) BolbpaTb 060CHOBAH-
HY0 MO3MLMIO MO 3aluTe 3aKOHHBIX MpaB ¥ MHTEPECOB, rPaMOTHO 1 0BOCHOBAHHO COCTaBWTb UCKOBOE 3asiB-
fieHne no pesynbTaTtam NonyYeHns OT CreuuannucTa KoHCynbTauun nubo NUCbMEHHOrO akTa UCCneaoBaHus
Mo WHTepecytoLMM Bonpocam. pn 3TOM N0 HEKOTOPLIM KaTeropusiM fen, CBA3aHHbIX, K npuMepy, ¢ BO3me-
LleHWeM NpUYKMHeHHoro yulepba (BCreacTaue JOPOKHO-TPAHCMOPTHOrO MPOUCLLECTBMS, MPOTEYKN, Noxapa U
T.N.), NPeABapUTENLHOE NPOBEAEHWE UCCNEe0BaHMA C LieNblo onpedeneHus pasmepa AaHHoro yulepba u no-
INyYeHMs TaKoro aKTa (3aKnioyeHmst) ABNseTcs 06bEKTUBHO HEOBXOAUMBIM.

Takke Ha NpakTUKe Cyabsl, MOXET OCTaBUTb UCKOBOE 3asBneHue Be3 ABWXeHMs, ykasas B onpegerne-
HAW Ha HeoBXOAMMOCTb MPOW3BOACTBA OLEHKM PbIHOYHOM CTOMMOCTW WMYyLLeCTBa (Hanpumep, B Aene o
HacneLoBaHUK), SBMAOLLEroCs NpeaMeToM 1cka, CCbiNasicb Ha HEBO3MOXHOCTb B MHOM Cryyae NpaBuIlbHO
OnpesenuTb LieHy Ucka 1, COOTBETCTBEHHO, FOCYAAPCTBEHHYHO NOLLSNHY.

Tak yactb 1 ctatbn 91 TIK P® ycTaHaBnuBaeT: «LleHa ncka onpegensercs: ... no uckam ob ncrpebo-
BaHUM MMYLLECTBA, UCXOAS U3 CTOMMOCTM UCTpebyeMoro UMyLLecTsa ... Mo 1ckam O npaBe COBCTBEHHOCTU Ha
0OBEKT HeBWXXUMOrO UMYLLECTBA, NPUHAANEXALLMIA TPaXaaHWHY Ha npaBe COBCTBEHHOCTY, UCXOAs U3 CTOM-
MoCTU obbekTa ...» [2]

PykoBOACTBYACH MPUHLMMIOM 3(h(PEKTUBHOCTY 3aLLMTbl, aABOKATY HEOOXOAMMO NPUHATL MepbI K yCTpa-
HEHMWI0 BO3MOXHbIX MPUYMH 3a4E€PXKN BOCCTAHOBMEHNS OXPaHSEMbIX 3aKOHOM NpaB ¥ MHTepecoB. B aToi cBS-
31 pOrb KOHCYNbTaLWK, a Takxe NpoBEAEHHOro CrneLuanucToM UccreaoBaHus, NpeacTaBnseTcs BecbMa 3Ha-
YMMOW.

[pu NpoBegeHUM NpeaBapuTENbHOIO UCCneaoBaHNs 0ObEKTOB CELMan1cToM no obpaLleHmnio aaBoka-
Ta (NpeacTaBuTens) 4O Havana MpPOM3BOACTBA MO eNy PEKOMEHAYETCS UCMONb30BaTh MPENMYLLECTBEHHO
HepaspyLualoLme MeToabl, YToObl B Criy4ae NONOXUTENBHOTO pesynbTata 310 UCCedoBaHWe MOXHO 6bino
MOBTOPUTb B X0fe CyaebHON aKcnepTu3bl. B AanbHelwem CTOpoHa, MHULMMPOBAaBLUAs UCCnefoBaHue, B CO-
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OTBETCTBUW C AEMCTBYHIOLMM MpOLECCyarnbHbIM 3aKOHO4ATENbCTBOM MOXET 0b6paTuThCa B Cyd C XopaTau-
CTBOM O MPU3HAHUM aKTa UCCNEA0BaHUS UK KOHCYNbTaLuy CreumanucTa nCbMEHHbIM 4OKa3aTeNbCTBOM,
KOTOPOE B OMpedeneHHbIX Cyqasx MOXET SBUTbCA AOCTATOYHbIM, BIEKYLLMM OTCYTCTBME HEOOXOAMMOCTY B
Ha3Ha4eHWn cyaebHOM 3KCnepTU3bl, C COOTBETCTBYIOLMM COKpaLLeHneM cyaebHbIX pacXOAoB U CPOKOB pac-
CMOTPEHMS Jena cyaoMm.

B-TpeTbyx, B npoLecce NOArOTOBKM K Ha3Ha4YeHWo cyaebHOM aKenepTuabl No Aeny agBokaTy (3aliuTHW-
Ky, NPeACTaBUTENI0) NPEAOCTaBNSETCS NPaBO NOCTAHOBKY BONPOCOB JKCMEPTY, 3aKPENeHHOe B CTaTbsX Npo-
LiecCyarnbHOro 3akoHoAaTeNbCTBa, @ UMEHHO:

B cootetctBuM € 4.2 T. 79 ITIK PO «Kaxgas n3 CTOpoH v gpyrve nuua, y4acteytlyue B Jene, Bnpa-
BE NMPeLCTaBUTb CyAy BONPOCHI, NOANEXalL/e pa3peLLeHmIo Npyu NPOBEAEHNM SKCNEPTH3bI ...» [2]

CopeiictBue cneypanncTa agBokaTy B YCTAHOBMEHUM KMtOYeBbIX 0OCTOATENLCTB NOANEXALLMX LOoKa-
3bIBaHWIO MO Aeny, a COOTBETCTBEHHO rPamMOTHOM U TOYHOM (POPMYNMPOBaHUM BOMPOCOB, CTaBALUMXCA Ha
paspeLUeHne JKCnepTa, B Criydasix MPUHATAS X CyAOM, MO3BONSIOT HanpaBuUTb CyAeOHbIN NPOLEeCC U uccne-
[0BaHWe [oKka3aTeNbCTB B NPaBUIbHOE PYCO AN CKOPENLEro paspeLleHns Aena no CyLlecTsy.

B cootBeTCTBUM C TOW e cTaTben «OTKMOHEHWe NPeanoXeHHbIX BONPOCOB Cya 0bsi3aH MOTMBMPO-
BaTby. TaK Ha NPaKTUKE CTOPOHAMU M UX NPEACTaBUTENAMM, HE CBEAYLMMU B KOHKPETHOM 06nacTu 3HaHus,
3a4acTyto MOryT npeanaraTbCs cydy BOMPOCHI, BbIXOZAWME 3a npeseribl KOMNEeTEHLUN SKCNepTbl, @ UHorha B
T.4. M NPABOBOrO XapakTepa.

B panbHeiwem no pesynbTaTtaM OrfalleHns U UCCefoBaHWs 3aKMoYeHUs dKenepTa CTOPOHbI U UX
npeacTaBUTENM BripaBe 3ajaBaTb BONPOCHI AKCMNEPTY B paMkax ero Aonpoca.

Cratbsa 187 ITIK PO rnacut «... B Lensx pasbsCHEHWs 1 JONONHEHUS 3aKMHOYEHMS SKCMepTy MOryT
BbITb 3aAaHbl BONpock!. [epBbIM 3agaeT BONPOCh! SULO, NO 3asBMEHMI0 KOTOPOro Ha3Ha4YeHa aKenepTu3a, ero
npeacTaBuUTENb, a 3aTeM 3a4arT BONPOCHI Apyrie nuua, y4acTsyoLmMe B Aene, UX NpeactaButeni ...» [2].

He penku cnyyaun obpalleHns 3a NOMOLLbIO K agBoKaTy 1 Ha Takom, Noayac nosgHeM, atane cyaonpo-
n3BoacTBa. B cBOK ovepesp, 0bpalleHne aaBokaTa K CneLmanucTy Ha atane noAroToBKY K 4ONpocy akenepTa
TaKKe NPeacTaBMnseTcs OAHOM 13 hOPM Ero Y4acTus B OPUANYECKOM KOHCYNbTMpOBaHuUU. OHa HEeOLEeHNMO
Ba)XXHa C TOYKW 3peHns NpOdhecCUOHanbHOrO aHanmsa M OUEHKM Xofa U pesynbTaToB WUCCrefoBaHus, npa-
BMIBbHOCTY NPUMEHEHUS METOLOB U METOAMK BbISIBNIEHNS JOMYLLEHHBIX OLWMBOK, CNOCOBHbIX OKa3aTb BNWSHUE
Ha CAEnaHHbIE 3KCNEPTOM BbIBOAbI. [JaHHbIA BUO KOHCYNbTUPOBAHWS MO3BONSOT rPaMOTHO MOArOTOBUTL U
3afatb BOMPOCHI AKCMEPTY MO CYLLECTBY MUCCNefoBaHuMs, B ONpeAeneHHbIX Cnyyasx MOTUBMPOBATb Hecorna-
cue ¢ BbiBOA4AMM NMBO JOMOMHWTL 3aKMOYEHNE HEODXOAUMBIMM MOSICHEHMAMM, YKPENUB MPABOTY MO3NLMIO
CTOPOHbI MO eny.

«[Mpw oLEeHKe OCTOBEPHOCTM M NPaBUIbHOCTM 3aKIKOYEHUs aKenepTa, -nogyepknsaeT A.E. ManuHckas,
- Mpexne BCero, onpeaenseTcs npurogHOCTb BELECTBEHHbIX 4OKa3aTenbCTB M 006pa3LoB ANnst NpoBEaEHUS
nccrnefoBaHWiA, a Takke JOCTAaTOMHOCTb UCMOMb3YeMbIX METOAMK 3KCMEPTHOrO UCCNeoBaHusa Ans 0TBeTa Ha
nocTaBeHHble BOMpoChl.»[11, €.5]. BaxHO y4ecTb Takke Hay4Hyr 0BOCHOBAHHOCTb 3KCMEPTHOM METOAMKM
NPaBOMEPHOCTY €€ MPUMEHEHUS B AAHHOM KOHKpeTHOM criyyae. AWM. [anuHckas Takke 3ameyvaer, uTo
«HEeobX0AMMOCTb 1 BO3MOXHOCTb MOLOBHOM OLIEHKM AeKnapupyeTcs npoueccyanbHbiM 3aKOHOAATEeNbCTBOM,
HO 3TO ANS agBoKaTa UMW CyabW NpeacTaBnseT coboi NPaKTUYECKN HEPA3PELLMMYIO 3adaqy, MOCKOMbKY OHM,
He SBNSKOTCS CneyuanuctaMmn B Ton 06nactu 3HaHUI, K KOTOpoi OTHocUTCS uccnegosannex[11,8]. Mo aton
NPUYMHE y4acTue CBeAyLIEro nuLa B OLEHKE 3aKMoyeHus akcnepTa B GOMbLUMHCTBE cnyvaeT 06ycnoBneHo
0OBEKTMBHON HEOBXOAUMOCTBIO.

B crnyyae Hanuums MHOM TOYKW 3pEeHUs CNeLnanicToM Ha JOroBOPHOWM OCHOBE Takke MOXET ObITb noa-
rOTOBMEHA NUCbMEHHAs PELIEH3NS Ha 3aKIioYeHne akenepTa nMbo NpoBeaeHO CaMOCTOsTENbHOE UCChneqoBa-
HWE MO TEM Xe U (MIK) LOMONMHUTENbHBIM BOMPOCaM. YkasaHHble AOKYMEHTbI B AanbHenweM MoryT bbiTb
Np1obLLEHbI K MaTepuanam Aena u Takke no3sonsT 6onee NoMHO OLEHUTb 3aKMOYeHMe, a Takke, B COBOKY M-
HOCTU C pe3ynbTaTamu Jornpoca JKenepTa, CMOryT SBUTLCA OCHOBAHWEM ANS HA3HAYEHUS CyAOM MOBTOPHOM
3KCNepTM3bl BBUAY 060CHOBAHHbBIX COMHEHWIA B NPABUMBbHOCTM JAHHOTO 3akntoyeHus. Tak B COOTBETCTBUMN C
4.2 paHee ynomsHyTom cT. 187 TIK P® «3akntoueHune akcnepTa uccnegyetcs B cyaebHOM 3acefaHuu, ole-
HWBAETCS CyAOM Hapsdy C ApYruMM [okasaTenbCTBaMu U He UMEET [nd cyfa 3apaHee YCTaHOBMNEHHOW Cu-
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nbi»[2]. O.A. PysakoBa B KOMMeHTapuu K rpaxgaHckomy rpoLeccyansHOMY KOAEKCY noayepkuBaeT: «Heco-
rnacve cyfa C 3aknoyeHneM akcnepTa JOMKHO ObiTb MOTUBMPOBAHO B peLleHun cyaa no aeny nubo B onpe-
AeneHnn cya O Ha3Ha4YeHWW JOMOSHUTENBHOM UM MOBTOPHOW SKCMEPTU3bI, MPOBOAMMON B Cryyasix U B no-
psgKe, KOTOpble NPeayCcMOTPeHbl cTaTbel 87 HacToswero Kogekcar[12,¢.115].

MMoablTOXMBas BblLLECKa3aHHOe, CrefyeT OTMETUTb He3aMeHUMYH porib crieuuanucTa («cBegyLuero
nvua») B OCYLLECTBIIEHUM afBOKATOM CBOEW NPOGeCcCHOHaNbHON AeATeNbHOCTU B LENOM U HpUaNYECKOM
KOHCYNbTUPOBAHWUK B YacTHOCTW. Kak B pamkax npeaBapuTEnbHON KOHCYNbTaLum, Tak U Npu OCYLLECTBIIEHN
3alUMTbl U NPeaCTaBUTENbCKNX PYHKLWA NO 3HAYUTENBHOMY KONMYECTBY Aen UMEHHO crneunanbHble 3HaHWs
creuuanucTa u ero noMoLLb MOryT SIBUTLCS OCHOBOW (POPMYNMUPOBaHUSA afBOKaTOM YETKOA NpaBOBOW MO3u-
LiW B KOHKPETHOM Jiene Mo 3aLluTe 3aKOHHbIX NPaB 1 MHTEPECOB JOBEPUTENS.
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AHHOTaLMA: CTaTbs pacCMaTpPUBAET aKTyasbHble NPOBNEMbI 1 MyTU PeLLeHNs 3aluTbl NpaB rpaxaaH Npoky-
POPOM B YCIOBUSIX YPe3BblYaliHbIX CUTYaLMi MPUPOAHOIO M TEXHOTEHHOMO XapakTepa. MoayepkuBaeTcs ponb
MPOKypaTypbl B NPEAOTBPALLEHNN NPaBOHAPYLLEHWA. A Takke OnpeneneHbl OpraHn3aLoHHbIE MEPONPUSTIS,
HanpaBneHHble Ha 3alLMTy NpaB rpaxaaH, NoCTpaLaBLUKX OT HEraTMBHbIX MOCNeaCTBuiA. B cTatbe npeactas-
neH 0630p METOANYECKNX PEKOMEHAALMA MO OpraHu13aLMi 1 NPOBEAEHUO HaA30PHbBIX MEPONPUSTUI B cdepe
3alluTbl NpaB rpaxaaH npy NUKBUAALMY NOCNEACTBIN YPe3BbIYaiiHbIX CUTYaLMIA.

KnioueBble cnoBa: 3aluThl NpaB rpaxaaH NPoKypoOpoOM B YCMOBMUSIX Ype3BbIYalHbIX CUTYaLUA MPUPOAHOIO U
TEXHOTEHHOrO XapakTepa, NpaBOBOE PErynMPOBaHNE, OpraHi3aLMOHHbIE MEPONPUSTIS, NPOBNemMaTHKL 3aLLm-
Tbl POKYPOPOM MpaB rpaaaH B YCOBUSIX Ype3BblYanHON CUTYaLMM NPUPOAHOTO U TEXHOrEHHOro XapakTepa.

PROSECUTOR'S PROTECTION OF CITIZENS' RIGHTS IN NATURAL AND MAN-MADE EMERGENCY
SITUATIONS: ISSUES AND SOLUTIONS

Zolotova Elina Romanovna,
Samirkhanova Alsu Azatovna

Scientific adviser: Markelov Alexander Gennadievich

Abstract: The article examines current issues and solutions for protecting citizens' rights by prosecutors in
natural and man-made emergency situations. Emphasis is placed on the role of the prosecution in preventing
legal violations. Organizational measures aimed at protecting the rights of citizens affected by negative conse-
quences are also identified. The article provides an overview of methodological recommendations for organiz-
ing and conducting supervisory activities in the field of protecting citizens' rights during the elimination of
emergency situation consequences.

Key words: protection of citizens' rights by prosecutors in natural and man-made emergency situations, legal
regulation, organizational measures, issues of protecting citizens' rights by prosecutors in natural and man-
made emergency situations.
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3almTa npaB rpaxgaH NPOKYpOpoOM B YCMOBUSX CTUXMIHBIX BELCTBMI 1 TEXHOMEHHbIX KaTacTpod) - 310
BOMpOC, TPEOYHLLMIA NOCTOSAHHOTO BHAMAaHUS U aKTyarnbHOCTY B HaLWM AHW. PerynspHO BO3HWKAKOT O6LLMPHbIe
NEeCHbIe NOXapbl N HABOAHEHMS, KOTOPbIE HAHOCAT 3HAYUTENbHbIE MaTepuanbHble NoTepn o6bekTaMm MHppa-
CTPYKTYPbI, XWIbIM 1 NPOU3BOACTBEHHLIM 3[aHUSM, YaCTO NPUBOASAT K YErOBEYECKUM XepTBam. IMeHHO no-
9TOMY MPOKypaTypa eXerogHo OCyLLECTBNSET MaclTabHble HaL30pHbIE MEPONPUATIS 4N NPeLOoTBPaLLeHus
NpaBOHAPYLLUEHWA NpW 3alluTe NpaB rpaxgaH B XO4e NUKBUZALMM NOCMEeACTBUI Ype3BblYalHbIX CUTyaLum
(nanee YC) n cTuxuitHbix 6eaCcTBUMIA.

CornacHo ocynapcTBeHHOMY foknagy «O COCTOSIHMM 3alnThl HAaCeNeHUs 1 TeppuTopuin Poccuinckoi
defepauuy OT YpesBblYaHbIX CUTYaLMI MPUPOSHOTO U TEXHOrEHHOTo xapakTepa B 2023 rogy», B 2023 rogy B
Poccun nponsoluno 242 TexHoreHHble YpesBblyaiHble cutyauuu, us kotopbix 150 crnyyaes (62%) 3aperu-
CTPMPOBaHbl Ha MyHWLMNaNbHOM ypoBHe. Takke 6bin0 3auKCMpoBaHO 78 NPUPOAHbIX YPE3BbIYANHBIX CUTY-
aumn, B pesynbTaTe KOTOpbIx nocTpagano Gonee 134 362 yenosek. [1] Mpokypopamu 6bino obHapyxeHo 19,5
TbIC. HapyLleHu heaepanbHOro 3akoHO4ATEeNbCTBA, KaCaloWMXCH 3alUMTbl HACENEHNs U TeppUTOpun OT
ype3BblYanHbIX CUTYaLM TEXHOrEHHOro XxapakTepa. logaHo Gonee 6,5 Tbic. NpeacTaBNEHM, OCMOPEHO MO-
4TK 1,3 ThIC. HE3AKOHHbIX NPABOBbIX aKTOB, W OKONO 1,4 ThIC. N0 MHULMATUBE NPOKYPOPOB Oblnv NPUBIEYEHDI
K afMUHUCTPATUBHOW OTBETCTBEHHOCTU BUHOBHbIE.

[MpaBoBoe perynupoBaHue B 0BacTv 3almThbl HaceneHuns u tepputopuin ot YC perynupytotes dege-
panbHbIM 3akoHOM 0T 21.12.1994 Ne 68-03 "O 3awwmTe HaceneHus u TeppuTopuin OT YPE3BbIYAMHBIX CUTYa-
Wi NPUPOAHOrO M TEXHOTEHHOro XapakTepa". OTOT 3aKOH NPUHUMAETCs B COOTBETCTBUW C (heeparibHbIMM
3aKoHamMu W ApYrMMM HOPMaTWBHBIMW MPaBOBbIMK akTamu Poccuickon ®efepaumnn, a Takke cybbekTamu
Poccuickoin Pepepaumn. OpraHbl MECTHOTO CaMOYNPaBREeHNs Takke MOTYT NPUHUMATb MyHULMNAnbHbIE Npa-
BOBblE aKTbl, PETYIMPYIOLLME OTHOLWEHNS B 3TOM Chepe B npedenax cBOMX NOTHOMOYMIA. Takke B Liensx co-
BEPLUEHCTBOBAHUS OpraHM3aLmMy MpoKypopcKOro Haasopa B cdepe 3aliuTbl HACENeHUs U TeppUTOpuUin OT
4pesBblYaiHbIX CUTYaLMn NPUPOAHOMO M TEXHOTEHHOro Xapaktepa I'eHepanbHO NpokypaTtypoi Poccun 6bin
onybnukosaH lNpukas "O6 opraHu3aLmm NPOKypOPCKOro Haf30pa 3a UCMOMHEHNEM 3aKOHOAATeNbLCTBa B Che-
pe 3alWTbl HACENEHUS U TEPPUTOPUIN OT YpEe3BbIYalHbIX CUTYaLWiA NPUPOLHOTO U TEXHOTEHHOTO XapakTepa"
ot 26 anpens 2024 r. N 321. [3] danHbin [Mpurkas uMmeeT NpotunakTMYeCKyo HanpaBneHHOCTb NPOKYPOPCKOro
Hagsopa. AKTMBHO npecekaTb HapyLeHUs 3aKoHOA4ATeSbCTBa, CBA3AHHbIE C HEAOCTATOMHOW MOATOTOBKOM
YNOTHOMOYEHHbBIX OpPraHoOB K Mepuofam MOBLILLIEHHOTO MOXapOOMacHOW M pUCKa HABOLHEHWW, a Takke C
(hanbcuukaumein JOKYMeHTauMm 1 CTaTUCTUYECKON OTHYETHOCTM O NoXapax W HaBOAHEHUsX. Bkrovas Bo-
NpPOC O MPUBNIEYEHUN K OTBETCTBEHHOCTU BUHOBHbIX AOMKHOCTHBIX JIL, C BO3MOXHOCTbIO UX YBOSbHEHUS C
LOMKHOCTMW.

B aToMm krtoye Obinu co3agaHbl METOAMYECKME NOCOOMS MO OpraHu3aLmuy 1 NPOBEAEHUI0 HAA30PHbIX Me-
PONPUSATUA B Chepe 3amThbl NpaB rpaxaaH npy NUKBMAALMM NOCRELACTBUIA YpEe3BblYalHbIX CUTYaLMiA U CTU-
XWAHbIX 6EACTBUIM UrpatoT BaxHYK pofib B obecneveHnn athPeKTUBHOrO NPOKYPOPCKOro Haa3opa B LaHHOM
obnact. OHM nomoralT npokypopam ObiTb B Kypce akTyanbHOM MH(OPMaLMKM O COCTOSHWW 3aluTbl NpaB
rpaxaaH B YCNOBWSIX YpesBblYaliHbIX CUTyaLWid, @ Takke NpefoCTaBsAT AaHHbIE O CYLLECTBYHOLEM OMbITe
NOArOTOBKW NS NPOKYpOpCKoi npoBepku. [4] Lienbto MeToguyecknx nocobun sBnseTcs He ToMbKo 0BHOBMeE-
HWe WHGOPMaLMK, HO U NPEAOCTaBNEHNE NPAKTUYECKOM NMOMOLLM NPOKYPOPaM, MMEHHO: BbISIBNATL HapyLUe-
HWS 3aKOHOAATENbCTBA, paspabaTbiBaTb METOAbI UX NPEAOTBPALLEHMS, a TakKe 4eNUTbCs ONbITOM B 06nacTy
(DYHKLMOHWUPOBAHMUS rOCYAAPCTBEHHON CUCTEMbI NpedoTBpaLleHus 1 ycTpaHeHns YC npupogHoro u TexHo-
FeHHOro xapakTepa. Takine MeToanyeckue pekoMeHaaLmuy cnocobCTBYHOT NOBbILIEHWIO APGEKTUBHOCTM pabo-
Tbl NPOKYPOPOB W YNyYLLEHWIO 3aLLMThI MPaB rpaxaaH B ycnosusax YC n cTuxuitHbIx 6e4CTBUIN.

Mpu peanusauun CBOEH OEATENbHOCTU Kak B OObIAEHHOW, Tak W B Ype3BblYalHbIX Cryyasx, opraHbl
NPOKypaTypbl OCYLLECTBASIOT PS4 ONpeaeneHHbIX MeponpuaTuii. [laHHble MepPONpUATUS Npexae BCero Heob-
XOAWMbI AN TOro, YT0Obl C MOMOLLbLIO BCEX AOCTYMHBIX MPOKYPOPCKMX MEp NpefoTBpaTUTL Ype3BblyaiHble
CUTyaLuu, a Takxe peanun3oBaTb Mepbl N0 3aluTe NpaB rpaxgaH, NnocTpagabLUMX OT HECHACTHbIX Cly4aes B
NOAOGHBIX CUTYaLUSIX.

B cootBeTcTBUM ¢ DepepanbHbiM 3akoHOM «O npokypaType Poccuiickoin Geaepauuny 1 ApyruMn pyko-
BOASALLMMY BOKYMeHTamu [eHepanbHoro npokypopa PO, 6binv paspaboTtaHbl OpraHW3aLMOHHbIE MEPONPUSATHS,
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rnaBHbIM 06pa3oM HanpaBneHHble Ha 3aWWTy NpaB rpaxaaH, NOCTPagaBLUMX OT HEraTUBHbIX NOCNEACTBUI.

K Takum MeponpusiTUsiM OTHOCATCS:

1)  KoopAMHAUMS AEACTBMI HA HavanbHbIX 3Tanax BO3HUKHOBEHUS U YCTPAHEHUS! NOCNEACTBUM Ypes-
BbIYaNHOW CUTYaLWW OpraHami NPoKypaTypbl UrpaeT KKYeBY porb B 06ecrneyeHnn onepaTBHON peakuyum
Ha YpesBblyaiiHble CUTYaLK 1 3aLLMTe NpaB rpaxaaHx;

2) COTPYAHWYECTBO C OPYrMMM NPaBOOXPaHUTENbHBIMI OpraHaMu Takke SIBMSIETCA BaXHbIM acnek-
TOM N5 NPeaynpexneHnst u yCTpaHeHs NocneaCcTBUA YPE3BbIYaHbIX CUTYaLi;

3) obecneyeHure ynpaBneH4eckorn paboTbl NPOKypaTypbl MHPOPMALMOHHEIMIA PECYPCaMit B YCIIOBUSIX
4pesBblYaiHbIX CUTyaLMin No3BONSET 3DPEKTUBHO YNPaBnAaTL CUTYaLMen 1 KOOPAUHUPOBATL AENCTBUS BCEX
Y4aCTBYHOLLMX CTPYKTYP.

4)  neAaTenbHOCTb BPEMEHHO MCNOMHAKLLMX 0683aHHOCTM [eHepanbHOro npokypopa PO n mobunbHoi
NPUEMHOI Npokypopa cybbekToB PO Takke cnocobCTBYET onepaTBHOM peakumy Ha YpesBblyaiHble cuTya-
LWW 1 3aLmMTe NpaB rpaxaiaH.

KaTtacTpoduueckoe HaBogHeHMe, kOTopoe npousoLwso B Havane anpens 2024 roga B OpeHbyprckon
obnactn B pe3ynbTaTe paspylueHnsi gambel B Opcke, SBNSETCA NPUMEPOM Ype3BblYalHON cuTyaumm, Tpeoby-
tOLLIEN ONEPaTUBHON PeaKLMM CO CTOPOHbI NPaBOOXPAHUTESbHLIX OPraHoB, BKMOYas Npokypatypy. bonee 12
TbICAY JOMOB OKa3anucb 3aTOMMeHbl, a Takke 8 TbICAY YesioBek Oblnn dBaKyupoBaHbl. 10 nocneaHUM gas-
HbIM, B NpokypaTypy OpeHOyprckon obnactu 3a 3aluToil HapyLUeHHbIX MpaB M3-3a NMoBoAka obpaTunmch
cBbilwe 1,6 TbIC YenoBek. B xoae MexBeOMCTBEHHOIO coBeLLaHus, npokypop Opexbyprckoit obnactu PycnaH
MepaBeges, 0TMETUN HEOBXOAMMOCTb HEMEANEHHOMO Havana paboTbl N0 OCMOTPY 3aTONMEHHbIX 3A4aHui. B
pesynbTaTe BMELIATENbCTBA MPOKypopa paiioHa bbinn NpoBeeHbl NOBTOPHLIE NMPOBEPKW 3aTOMMEHHbIX A0-
MOB, 1 ObINO NPUHATO peLleHne O NPU3HAHWUK UX HEMPUIOOHLIMU ANs NPOXUBAHUS, KaK 3TO NOKa3blBAET OAMH
W3 CnyvaeB, OMMCaHHbIA B MpoKypaType. TepputopuanbHbie NPOKYPOPbl Takke NpeaoCTaBnstoT NOMOLLb B
peLueHu npobrnem n BOMPOCOB rpaxdaH. Hanpumep, okasaHWe MOMOLUM B PervcTpaumm Ha MeayuMHCKUI
yyeT, obecneumBaeTcs TPaHCNOPTUPOBKA rpaXaaH, pasMeLLeHne XuTenen B AomMa Ans BPEMEHHOMO NPoXu-
BaHMs, a Takke NpogomkaeTcs pabota MOBUIbHBLIX MPUEMHBIX NPOKypaTypbl 0bnacTw.

HecmoTps Ha NONoOXWTENbHbIE acnekTbl 3allMTbl MPOKYPOPOM MpaB rpaxaaH, NocTpajaBWwuX B
ype3BblYaiHbIX CUTYaUMsX MPUPOAHOTO M TEXHOrEeHHOro XapakTepa, CyLlecTBYeT Takke psg npobnem.
V13yyeHnem npobnematuku 3almThl MPOKYPOPOM HApYLUEHHbIX MPpaB NOCTPaAaBLUMX NNL, B YCNOBUSX Ypes-
Bbl4aHOW CUTYaLMW NPUPOJHOIO 1 TEXHOrEHHOrO XapakTepa 3aH1Marnucb MHOre BblAaloLWmMecs aBTophbl, Ta-
kve kak: B.A.TionnH, H.H.MakeeBa, A.A. BaHoB, A.X. KasapuHa, B.B. KoHywwkuH, A.P. Epemuna, A.B. Kapaw-
yes, E.B. Aptembes, H.H. Kontoka, A.B. bacos 1 gpyrue.

Ha npakTuke 04eHb 4acTo BO3HWKAKT cuTyauuu ¢ 060CHOBaHHbLIM BKIKOYEHWEM rpaxaaH, nocTpasgas-
LUKX OT YpEe3BblYaNHbIX CUTYaLWiA, B CNIUCKM ANS NONYYeHNs MaTepuanbHON KOMMEHCaLMW, a Takke C MOMHO-
TOW (POPMMPOBAHUS ATUX CMIUCKOB. [pOBEAEHHbIE MPOKYPOPCKME NPOBEPKN BbISBUMN HAPYLIEHWS CO CTOPOHbI
OpraHoOB MECTHOrO CamoynpaBMneHus, Korga nocTpajaslune, UMeLe NpaBo Ha CoLManbHY MOMOLLb, He
ObIny BKMIOYEHBI B CMIMCKN M3-3a BOPOKPATMYECKON BOMOKNTLI. Takke Obinn 06HapYeHbI CryyYan 3aaepKKu B
nepegaye 9TUX CMMCKOB B KOMMETEHTHbIE OpraHbl rOCYAapCTBEHHOM BNACTU, YTO 3aTPYAHSANO onepaTuBHOE
BbINOSIHEHWE FOCYAAPCTBEHHbIX 0053aTENLCTB N0 NPEAOCTABMNEHNO NOCTPaAABLUMM XUMbst W BbiNnaTe KOM-
neHcauuin. PelieHnem gaHHoM npobrnembl BbICTYNaeT: YCOBEPLIEHCTBOBAHNE HOPMATMBHO-NPaBOBOM 6asbl,
perynupytoLe nopsidok BKIKYEHNS rpaKaaH B CrIMCKW Ha couuarnbHy NOAAEPXKKY, YTOObI MCKIHOUMTL pas-
HOYTEHMS 1 HEONPEAENEeHHOCTH, a TaKkKe BHEAPEHNE aBTOMATU3NPOBAHHbIX cucTeM ans cbopa, 06paboTkm 1
nepefayvn AaHHbIX O NOCTpadaBLUMX rpaxgaHax, YTo MO3BOMMUT YCKOPUTb NPOLECC (hOPMMPOBAHUS CMIMCKOB M
YMEHbLUMT BEPOSATHOCTb OLUMOOK U 3aJepXKeK.

Ewé oaHoi npobnemoit SBNSeTCA HeNpaBuibHOE pacxofoBaHue BIOmKeTHbIX CPEACTB, NpeaHasHaueH-
HbIX ANS NPegOoTBPALLEHNS U NKBUOALMM NOCNEACTBUI YpEe3BblYalHbIX cuTyauuin. MNpokypop 06513aH KOHTPO-
nMpoBaTh, YTODbI BblAENEHHbIE CPEACTBA MCMONb30BaNMCh CTPOro MO Ha3HAYeHUo 1 Obinu agpecHbIMu. [ns
3TOro HeobX0ANMO NPUBNEKATH KOHTPONMPYHOLLME OpraHbl, Takie Kak KOHTPOMNbHO-CYETHbIE NanaThl CyObEKTOB
Poccuiickon ®eaepauun, Ans NPOBEPKM NPaBULHOCTY UX UCMONb30BaHNS. PelueHnemM aton npobnemb! SBns-
eTCs onepaTMBHOE BMeLaTeNbCTBO NPOKypopa. BaxHo npoBepsiTh, NPUHSATLI SIM OpraHaMu BacT HOpMaTuB-
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Hble NPaBOBbIE aKTbl, pa3paboTaHbl K LENeBbIE NPOrpaMMbl U NiaHbl MEPONPUATMIA MO 3alLuTe OT YpesBbl-
YalHbIX CUTYyaLWiA, a Takke OLEeHWBATb YPOBEHb PMHAHCMPOBAHMUS 3TUX MeponpuaTUiA. HeobxoamMmMo KOHTpO-
nMpoBaThb, 4Tobbl MaTepuanbHas U ryMaHuTapHasi MoMOLLb NOCTPaAaBLUMM UCMONb30Banach No Has3Ha4YeHMIo.
B cnyyae HeBbINOMHEHMS OpraHamm rocyfapCTBEHHON BNACTW, MECTHOMO CaMOYMpaBIIEHNs U OpraHu3aLms-
MW CBOWX 3aKOHHbIX 00Si3aHHOCTEN MO MPeayNPEXAEHUI0 1 NMKBUAALMN YPE3BbIYalHbIX CUTyaLMiA 1 UX no-
CNeACTBUIA, NPOKYpPOp MOXET MCMOMb30BaTh BCE LOCTYMHblE Mepbl MPOKYPOPCKOTO pearvpoBaHns, BKKOYas
obpalLeHue B cya Ans 3awWwuTbl NpaB W 3aKOHHLIX MHTEPECOB rPaaaH ¥ HEOMPeAENEHHOIO Kpyra Sl

Takke BbI3biBaeT npobnemy 06eCnOKOEHHOCTb KaYecTBO MOArOTOBKM HOPMATMBHLIX NPABOBbIX aKTOB
OpraHamu BnacTu Ha per1oHanbHOM M MyHULMNANBHOM YPOBHSX B MEPUOA YpesBblvaiHoin cutyaumn. OCHOB-
Hble HEOCTaTKM 3TUX aKTOB BKITOYAKOT Hanm4ume KoppynuuoreHHbIX (hakTopoB, a Takke HEsICHOCTb U Heonpe-
AENEHHOCTb COAepaHns. PelLeHneM BbICTynaeT yCOBEPLUEHCTBOBAHNE METOANYECKUX PEKOMEHAALMA opra-
HaMK NPOKypaTypbl ANS PETMOHANBHBIX 1 MyHULMNANbHBIX OPraHoB MO MOArOTOBKE HOPMATWUBHO MPaBOBbIX
aKTOB KacaeMo Ype3BblyaiHbIX CUTyaLMIn NPUPOLAHOMO M TEXHOrEHHOrO XapakTepa.

Bo3HMKatOT HapyLIEHNS 1 NP BBEAEHWN CneuuanbHbIX PEXMMOB (PYHKLUMOHMPOBaHUS. OpraHbl MECTHO-
0 caMoynpaBneHns 4acTo OObABNSAT PEXNUM MOBbILEHHOW FOTOBHOCTM UMK Ype3BblYanHON CuUTyauun 6e3
[OCTATOYHbIX OCHOBAHUM, HE YKa3bIBAKT KOHKPETHbIE MEPOMPUSATUAS U OTBETCTBEHHBIX 3@ UX BbIMOMHEHME
N, a Takke He OTMEHSIIOT PEXUM (DYHKLMOHMPOBAHUS NOCNE YCTPaHEHUs NPUYMH €ro BBeAeHNs. 3T1a npo-
Briema YacTuyHO cBs3aHa ¢ npeablaylien. [Ans pelieHns JaHHbIX HapyLweHuii Heobxoaumo, BO-NePBLIX, CO-
Bntogatb KOHCTUTYLMOHHbIE HOpMbI Poccuiickoin Peaepaumn, 06Lenpu3HaHHble MPUHLMILI U HOPMbI MEXAY-
HapOo4HOro NpaBea, MeXayHapoAHbIe AOroBOpPLI, NoAnucaHHble Poccuiickon ®eaepaunen, a Takke degepanb-
Hbl€ KOHCTUTYLMOHHbIE 3aKOHbI MPU BBEAEHUM CreumanbHbiX PeXMMoB. Bo-BTOpbIX, CnegyeT MUHUMU3MPO-
BaTb OTCTYNMeHMs OT 0o6Liero perynupoBaHus. B-TpeTbux, HYXHO OnpeaenuTb KOHKPETHble MeponpusTHs,
CPOKM ¥ NOPSIAOK UX peanu3aLn, yUuTbiBas TEKYLLYK CUTYaLuio U BO3HWKAKOLLME PUCKK. B-4eTBEPTbIX, BAXHO
Ha3HAYMTb OTBETCTBEHHbIX 3@ BbINOMHEHNE MEPONPUATUIA. B-NATbIX, NOCNE YCTPaHEHWs CUTyaLuiA, KOTopble
NOCAYXXUIN NPUYNHON BBELEHNS CrielnanbHbIX PEXMMOB, HEOOXOANMO UX OTMEHMTD.

B 3aknoyeHne MOXHO OTMETUTb, YTO NPOBMEeMbI, CBA3aHHbIE C YPE3BbIYANHLIMU CUTYaLMAMU, TPebyLOT
KOMMNIEKCHOr0 NoaxoAa M 3dGeKTUBHOM KOOPAMHALMM MEXZY PasnYHbIMA rOCYAapCTBEHHLIMY OpraHamm.
Ocobas ponb B 3TOM MpoLecce 0TBOAUTCA NpoKypaType Poccuickon depepauum, kotopas obecneynsaet
cobntoaeHNe KOHCTUTYLIMOHHBIX HOPM M MEXOYHAPOAHbIX AOrOBOPOB, MUHUMMW3MPYET OTCTYNNEHNS OT 0bLlero
PErynmpoBaHusi, 1 KOHTPONUPYET peanu3aLyio KOHKPETHBIX MEPOMPUATUIA. HasHaueHne OTBETCTBEHHbIX L W
CBOEBPEMEHHAs OTMEHA CneLManbHbIX PEXMMOB MOCHE YCTPAHEHUS NPUYMH UX BBEAEHWUS ABNSKOTCA BAXKHbI-
MW LLaramu B 3TOM HanpaeneHuu.

Takum obpasom, npokypatypa Poccuiickon ®efepauun 3aHUMaeT LeHTpanbHOe MeCTo B cucTeme
NPeAOTBPALLEHNS U NKBUAALMN YPE3BbIYaHBIX CUTYaLMA NPUPOLHOTO U TEXHOTEHHOTO XapaKTepa, a Takke B
BOCCTAHOBMNEHMM NpaB rpaxaaH. MicnonHss ceoun dyHKUMK, npokypaTtypa PO sawmiiaet MHTEpEeChl NIMYHOCTY,
obulectBa v rocyaapcTea B YCMOBUSX Ype3BbIYaHbIX CUTYaLWiA, CHKAs BEPOSTHOCTb CEPbE3HbIX nocnea-
CTBMI, TakuX Kak rubenb nogen, yuepd umyLecTBy v okpyxatoLen cpege. MpodeccroHancHas n akTUBHaS
AEeATENbHOCTb MPOKYPOPOB rapaHTUPyeT apdeKTUBHOE NPeoaonieHne NocneacTBU YPE3BbIHaNHbIX CUTYaLMIA
1 BOCCTAHOBIEHWE HOPMabHOM XM3HM.
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0PI AHW3ALINOHHbIE 0CHOBbI PABOTDI
LIEHTPOB BPEMEHHOI'0 COAEPXKAHWA [1J1A
HECOBEPLUEHHOJETHMX
[IPABOHAPYLLWTEJIEW NO
NPEAYNPEXAEHNI), NPECEYEHMH N
BblAB/IEHWH) NPOTUBONPABHbIX AEUCTBUN

BOJIKOB MABEN AHATOJIbEBY

K.t0.H., AOLEHT Kadheapbl yNpaBneHns u aMUHUCTPATUBHOM AEATENBHOCTY
OpraHoB BHYTPEHHNX [en, NONKOBHUK MOAMLMN

MONAKOB AMUTPUN BNALUMMUPOBIY

cnywarenb 5 Kypca 254 B3BoAa, MiafLUni NTENTEHAHT NONULMM
Ben KOU MB[] Poccum umenmn W.1. MyTtunuHa

AHHOTaLMsA: B CTaTbe PacCMOTPEHbI BOMPOCHI, KOTOPbIE KAacatoTCst OpraHU3aLMOHHbIX OCHOB PaboTbl LIEHTPOB
BPEMEHHOTO COflepXaHusi Ansi HECOBEPLLEHHONETHUX NPaBOHAPYLUMTENEN, HaNpaBMEHHbIX Ha Npeaynpexae-
H1e, NpeceyeHme 1 BbISIBNIEHNE NMPOTUBONPABHbIX AEACTBU.

KnioueBble cnoBa: agMUHUCTPaTMBHAS OTBETCTBEHHOCTb, LIEHTPbI BPEMEHHOTO COAEPXaHWs Ansi HeCoBep-
LIEHHOMETHMX, NPABOHAPYLLEHWS, NPECTYNNEHMS], aAMUHUCTPATUBHOE 3aKOHOAATENbCTBO.

THE ORGANIZATIONAL BASIS OF THE WORK OF TEMPORARY DETENTION CENTERS FOR
JUVENILE OFFENDERS FOR THE PREVENTION, SUPPRESSION AND IDENTIFICATION OF ILLEGAL
ACTIONS

Volkov Pavel Anatolyevich,
Polyakov Dmitry Vladimirovich

Abstract: the article discusses issues related to the organizational foundations of the work of temporary de-
tention centers for juvenile offenders aimed at preventing, suppressing and detecting illegal actions.

Key words: administrative responsibility, temporary detention centers for minors, offenses, crimes, administra-
tive legislation.

Komekc 06 agMmHUCTpaTMBHBIX NpaBOHapyLLeHusx Poccuiickon degepauun SBNSETCS eANHCTBEHHBIM
WCTOYHMKOM HOPM 06 aAMUHWUCTPATMBHON OTBETCTBEHHOCTH, OAHAKO UMEKOTCS HEKOTOPbIE UCKMIOYEHUS:

1. Tlpn coBepLLEHMM NpaBOHAPYLLEHUS B Chepe HANoroBoro 3aKkoHo4aTeNbCTBa HanoronnaTenbLym-
KOM WX HaroroBblM areHTOM, PerynupyrowmM HOpMaTUBHO-NPaBOBLIM akToM ByaeT SBnsaTbC Hamnorosbii
Kopekc Poccuickon ®egepauuu;
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2. B cnyyae HeobxoaMMOCTW UCNONHUTL NOCTAHOBMEHME CyAa B NPUHYAUTENbHOM nopsake (K npu-
Mepy, LWTpadbl, KOHGMCKaLmmM 1 T.4.) coBMecTHO ¢ KoAl PO geiicteyeT n ®efepantHbin 3akoH Ne 229-03 ot
2 okT36ps 2007 ropa «O6 ncnonHuTensHOM nponssoacTae» [1];

3. OnpepeneHHble BONPOCHI, BO3HMKAOLLME MpW NPOU3BOACTBE B cyae no nbomy aeny 06 agMuHu-
CTpPaTMBHOM MpaBOHAPYLIEHWUN, MOXET ObITb YperynnpoBaH fMuLlb B COOTBETCTBUM C TpebOBaHUSMU HOPM
[paxxgaHcko-npoLeccyanbHoro koaekca Poccuickon ®eaepauun [2] n ApbuTpaxkHoro npoueccyansbHoro Ko-
pekca Poccuinckon ®epepauum;

4. B cnyyae COBepLUEHUS NPeCTYNNeHUs, YrorioBHYI0 OTBETCTBEHHOCTb perynupyet denepansbHoe
3aKOHOAATENbCTBO, @ NPY COBEPLUEHUM NPABOHAPYLLEHUS, JaHHbIE CUTYaLmMn MOryT BbITb YperynupoBaHbl Kak
(heaepanbHbIMK, Tak 1 3akoHamMmK cybbekToB Poccuickoit Gegepauun (ogHako B MOCREAHEM Cryyae He Bce
BOMPOCHI MOrYT BbITb YPerynupoBaHbl 3akoHo4aTenscTBOM cybbekta Poccuitckon ®eepauun). JaHHbin dakt
SBMISIETCA KpaeyronbHbIM KaMHEM B CUCTEME 3aKOHOLATENbCTBA, TaK KaK HEKOTOPbIE BOMPOCHI SBMSKOTCSH
CMOPHBLIMM W He MOTYT BbITb YperynupoBaHbl 3akoHoAaTeNbHbIMU akTamu cybbekToB Poccuiickon ®eaepaum,
HO, B OCHOBHOM, 3Ta 0COOEHHOCTb SIBMSAETCS NOSNOXMTENBHO BAMSAIOLMM dhakTopoM [3].

B cratbe 1.2 KoAll PO 3akpennatoTcs 3agaun 3akoHogaTensctea 06 agMUHUCTPATUBHBIX NpaBOHapY-
weHnsax. OCHOBHOW 3afaven, Ha ocHoBaHuM daHHoro HITA, sBnseTcs npeaynpexaeHne npaBoHapYLUEHMN.
HasHayaTb afMUHUCTPATUBHbIE HaKa3aHWS BWHOBHOMY W MpUBIIEKATb K OTBETCTBEHHOCTU 3a COBEpLLEHME
NpaBOHapYLEeHUA HeOBX0AMMO NULLb AN NPeaynpexaeHns COBEPLUEHUS UHBIX NPOTUBOMPAaBHbIX LEiCTBUN
(B TOM 4muCre 1 nuUamu, KOTOpble paHee NpuBIeKanmncb K OTBETCTBEHHOCTW 3@ COBEPLUEHME MHOTO NpaBOHa-
pyLIEHNS).

KoAl P® aensietca ocHoBHbIM HIA, KOTOPbINA perynupyet OTBETCTBEHHOCTb B aAMUHUCTPATUBHOM 3a-
KOHoZaTenbCTBe. B criyyae BO3HUKHOBEHWS OTAESNbHBIX BONPOCOB aAMUHUCTPATUBHON OTBETCTBEHHOCTU, pe-
LUEHWe KOTOPbIX HE0BX0ANMMO Ha (heiepanbHOM YPOBHE, OHM Takke perynupytotcst Hopmamm KoAl PO.

OpgHako, KaK W WHble OTpacnu npaBa B Hallei CTpaHe, aAMUMHICTPATUBHOE 3aKOHOLATENbCTBO Aaneko
OT COBEPLUEHCTBA, TaK KaKk OHO COLEPXMT B CBOMX HOPMaxX HEKOTOPbIE (POPMYSMPOBKU 1 CChISIKK, KOTOPbIE He
MOHSATHbI ANS UL, Y KOTOPbIX OTCYTCTBYET topuamndeckoe obpa3oBaHue. IT0 fenaeT MHOTMe HOPMbl aMUHU-
CTPaTMBHOIO MpaBa HeJOCTYNHbIMW ANS AaHHOW KaTeropuu rpaxgaH. Hanmyue 60bLLoro Konn4yecTsa CCbINok
B NMt06OON 13 CTaTen YCNOXHAET ee NOHUMaHWe ILIOM, KOTOPOe O3HAKOMNAETCs ¢ Hel. 1o Hawemy MHEeHWO,
cnegyeT BCTaBUTbL HeOOXoauMble AononHeHus u3 apyrux HIMA B Te cTaTb, KOTOpbIe TPEOYHOT LONONHEHWI M3
WHbIX KOOEKCOB MW 3aKOHOLATESbHbIX aKTOB, YTO CYLLECTBEHHO CHWU3WUT NpoBremMy NOHUMaHWUS U OCO3HAHWS
TEX UM UHBIX HOPM KOAEKCOB Hallel CTpaHbl. B nogTBepkaeHne aToMy crnefyeT OTHECTW HeaBHEE BblHe-
ceHHoe [MocTaHoBneHne KoHcTuTyumoHHoro cyaa Pocenitickon ®epepaummn Ne 2-M1 «[o geny o npoBepke KOH-
CTUTYLIMOHHOCTW cTaTb 227 paxaaHckoro kogekca Poccuiickon ®edepalium, Yactv nepeor 1 nyHkTa 1 npu-
MevaHun k cratbe 158 YronosHoro kopekca Poccuickoin ®epepaumm, craten 75, 87 m 88 YronosHo-
npoLeccyanbHoro kogekca Poccuickon ®epepaumm B €Ba3n ¢ xanobamu rpaxaaH A.B. MannmbsiHOBOW K
B.C. Myspskosa» o1 12.01.2023, koTOpOE pasrpaHNYMBaET NOHATUS «Haxoakay» (cT. 227 TK P®) n «kpaxa»
(cT. 158 YK P®). To ectb, 3aKoHOAATENb NP M3HAYamNbHON POPMYNMPOBKE AOMNYCKAET BO3MOXHOCTb ABONHOM
TPaKTOBKM HOPM, 3aKpenneHHbIX B 3aKOHO4ATENbCTBE, OQHAKO W U3MEHSIET 3TO BbIHECEHUEM LOMOSHUTENb-
HbIX Pa3bACHUTENbHBIX HOPMATUBHbIX @KTOB, YTO HE OTMEHSIET (hakTa U3HaYarbHO HEBEPHOW TPAKTOBKW MO-
HATUI, 3aKpenneHHbIX B UCTOYHMKE OTPacnu npaea.

YunTbiBasi N3NOXKEHHOE, Mbl MOXEM CAeNaTb BbIBOL O TOM, YTO HOPMAaTMBHO-NpaBoBas 6asa Haluen
CTpaHbl UMeeT onpeseneHHble Npobenbl, KOTOpble, B CBOKO OYepeb, HEraTUBHO BIMSIKOT HA TPAKTOBKY W Mo-
HWMaHWe HOpM oTpacnen npasa. BMecTe ¢ 3TUM Mbl YCTAHOBUIM, YTO agMUHUCTPATUBHOE NPaBO HanpaBneHo
Ha 3alWuTy rpaxadaH, Ux 340poBbs, NpaB 1 cBOBOM, a Takke WHbIX BaxXHbIX Cep Xu3HegesTensHOCTH obLe-
CTBa W rocyaapcraa.

B aTtom cBs3n He06X0AMMO OCYLLECTBUTL KOMMMIEKC Mep, HanpaBneHHbIX Ha COBEPLUEHCTBOBaHWE fes-
TenbHocT LIBCHIM ¢ yyetom cneuyndmyeckux OCOBEHHOCTEN WX OpraHu3aumu, a Takke CouuasnbHo-
NPaBOBOro NONOXeHUs nuL, BepHysLumxcs u3 LIBCHIT [4].

OpraHusaums gestensHoctn LIBCHI obrnagaeT onpeaenérHom cneumdumkon, 4to obycnosneHo pabo-
TOW C HECOBEPLLEHHONETHUMW rpaxgaHamu, npasa, cBOGOAb! U UHTEPECH! KOTOPbIX HAX0AATCS Nog 0CobbIM
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KOHTpONEM CO CTOPOHbI rocyaapctea 1 obuiectBeHHoCTW. LIBCHIT ocyLwiecTBnsOT KOHTPOMb 1 Hag30p 3a nu-
LamMu, HaXO4SALMMMUCS B HUX, AEATENbHOCTL COTPYAHMKOB AAHHOIO LEHTpa HanpaBneHa Ha BbisiBNeHue, npe-
AyNpexneHne n npeceyeHne COBEPLUEHUS NPaBOHAPYLLEHWA HECOBEPLLEHHONETHUMM nuuamn. OgHako, Kak
nokasblBaeT NpaKT1Ka, HECOBEPLLEHHOMNETHWE NULa, KOTopble paHee Haxoaunuch B LIBCHI B cBsian ¢ co-
BEpPLLEHWEM UMW NPaBOHAPYLLEHWN, Yalle BCEro, NPOAOMKaloT HapyLwaTb HOPMbl 3aKOHO4ATENbCTBA, YCTa-
HOBNeHHble B Poccuickoin ®efepauun, 970 YeTKO BUOHO M3 CTaTUCTUKK (cornacHo daHHeiM MB[ Poccuu, B
nepuwog ¢ siHeapsi no aekabpb 2021 roga B LIBCHI B Poccuitckon ®egepaumm nomeleHo 9 113 nogpocTka,
Toraa kak B 2022 rogy yxe 9 542), B ToM yucne v Te nuua, kotopble paHee yxe nomewanucs B LIBCHIT [5].
OTO NOKa3bIBAET, HACKOMbKO cnabo BNMAIOT NPOUNaKTUYECKME MEPONPUSTIS, MPOBOAVMBIE B paccMaTpuBa-
eMbIX LeHTpax no NpOTUBOAENCTBUIO U NPeayNpexaeHNo NPOTUBOMNPAaBHbLIX AEACTBUIA, COBEPLUAEMbIX HECO-
BEPLUEHHONETHUMM.
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OTBETCTBEHHOCTb 3A 3J10YTNOTPEBJIEHNE
[IPOLLECCYAJIbHbIMU NPABAMK B
[PAXAHCKOM CY10MPOU3BOACTBE

MEQETXAHOBA CAM[A PACYJIOBHA

CTyfeHTKa
BIYIO (PIMA MuxtocTa Poccum)

AHHOTaums: paccmatpuBaeTcs npobnemaruka 3noynotpebneHns npoueccyanbHbIMIA NpaBamMut B rpaxaaH-
ckom cygonpounssoacTee Poccuiickon depepaum. AHanU3npyTCs IOPUANYECKE acnekTbl U NOCNeACTBuMs
TaKoro 3noynoTpebnenus ansa yyactHukos npouecca. Ocoboe BHUMaHWE yaeneHo Mepam, crnocobCcTBYHOLMM
NPeaoTBPALLEHNO 3M0YNOTPeBbneHnin, a Takke BRMSHUIO Ha 3PEKTUBHOCTL CyaebHon cuctembl. Ctatbs
npeanaraeT psia 3aKkoHO4ATENbHbIX MHULMATUB A1 YCUIMEHUS OTBETCTBEHHOCTM M YNYYLIEHNS CyA0NPON3-
BOACTBA B KOHTEKCTE 60pbObI C NpoLeccyanbHbIMK 310ynoTpebneHnamm.

KntoueBble cnoBa: 3noynotpebnexre npaBamu, rpaxaaHCckuin poLece, CyAonpoM3BOACTBO, OpUANYECKIE NO-
CNeAcCTBYS, NpeaoTBpaLLeHure 3noynoTpebneHuit, 3hdheKTMBHOCTbL NPaBOCYANS, 3aKOHOAATENbHbIE MHULMATYBBI.

RESPONSIBILITY FOR ABUSE OF PROCEDURAL RIGHTS IN CIVIL PROCEEDINGS
Medetkhanova Saida Rasulovna

Abstract: examines the issue of abuse of procedural rights in civil litigation in the Russian Federation. It ana-
lyzes the legal aspects and consequences of such abuse for the participants in the process. Special attention
is given to measures that prevent abuses and the impact on the effectiveness of the judicial system. The arti-
cle suggests several legislative initiatives aimed at increasing responsibility and improving litigation in the con-
text of combating procedural abuses.

Key words: abuse of rights, civil procedure, judicial proceedings, legal consequences, abuse prevention, jus-
tice efficiency, legislative initiatives.

Beepnexue

dakTyeckoe CHabxeHWe npaB NN YacTO COMPOBOXAAETCH MaHUNyNALUMAMU U 310ynoTpebneHnsamm,
4TO NPUBOAUT K YASIMHEHUIO CyaebHbIX pas3bupaTenbCTs, YBENMUEHNO CyaeOHbIX U3AEPKEK U CHKEHWIO [0-
Bepus obulecTsa Kk cucteme npasocyaus. OTAenbHOe BHUMaHWE HagNexuT yaenuTb CUCTEMHbIM Mepam no
ONTUMM3aLMK NPOLIECCYanbHOM0 NOBEAEHMS C LIENbI0 MUHAMWU3ALMW BEPOSTHOCTY 3N0YNoTPebneHuit.

MoHsATHe 3noynoTpebneHua npoueccyanbHbIMM NpaBamu B rpaxgaHckom npouecce Poccui-
ckon Pepepauuu

3noynoTpebneHune npoLeccyanbHbIMK NpaBaMn B rpaxaaHCcKoOM cygonpou3soactae B Poccuiickon de-
Aepauun sBnsiet coboit NoCTynKu y4acTHUKOB NpoLecca, KOoTopble, BOCMOMb30BaBLUMCH NPeaoCTaBIIEHHbIMY
3aKOHOM MpaBamit, OCYLLECTBASOT UX B MPOTUBOPEYNN C LIENSMW W 3adaqami npaBoCyaus, YTo SBMSETCS
HapYLUEHMEM MPUHLMMOB NPaBoOCyAns 1 paBeHcTBa. B cooteeTcTBumM nyHKTY 4 ctatbi 10 [MIK PO o1 14 HosA6-
ps 2002 roga (MK P®) cyq oomkeH npeanpuHATb Mepbl N0 NpefoTBPaLUEHI0 eNCTBUI, COCPeAOTOYEHHbIX
Ha 3noynotpebneHne npoueccyanbHbiMWA NpaBaMn. OTO NONOXEHWE SBMSETCA OCHOBAHWEM Ans CyaebHoM
OLEHKM Ae/CTBUIA CTOPOH Kak 3n10ynoTpebnexns npasom.
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Kputepumn 3noynoTpebneHnin BKtoYatoT NpUMEHEHNE NPaBoBbIX MOMOXEHU BO n3bexaHne UCMomnHe-
HUSA cyneBHbIX PELLeHIiA, 3afepXKy npoLecca unv NpensTCTBOBaHWe LOCTYNy APYron CTOPOHbI K cripaBesin-
BOMY cygebHomy pasbupatensctBy. [puMepoM MOXET CyXuTb nofgadya nepeyHst HeoBOCHOBaHHbIX xofa-
TancTB, koTopble perynupytotcst ctatbeit 130 MK P®, ycraHaBnuBatoLei 0TBETCTBEHHOCTb 3a 3noynoTpe6-
IneHve npaBoM Ha obpalleHue. 3noynoTpebneHns Takke MOryT BbIpaXaTbCs B MPUMEHEHWUN NPOLLECCyasbHbIX
npaB NS OkasaHWS JaBMeHUs Ha Cyd Wu NpPOTMBOMOIIOXHYK CTOPOHY, YTO SBMSIETCH SBHLIM HapyLUEHUEM
pobpocosecTtHocTy [1, €.37].

lOpuaunyeckue nocneacTsma 3noynoTpebneHus npoueccyanbHbIMU NpaBaMu ANA Y4aCTHUKOB
rpaxaaHcKoro npouecca

lNpaBoBble NOCNEACTBUS 3r0ynoTpebneHns npoLeccyansHbIMIA NpaBaMi Ans YH4aCTHUKOB MpaxaaHCKo-
ro cygonpoussofcTsa B Poccuiickon defepaunn UMEKT CTPOTO OYEPYEHHbIE paMKW B COOTBETCTBUK C Ael-
CTBYOLMM 3akoHogaTenbcTBoM. Ctatba 130 MK PO npegycmartpuBaeT BEPOATHOCTb HanoXeHWs LiTpada
Ha CTOPOHY, 3noynoTpebnsioLLy0 CBOMMM NpaBamu, Hanpumep, NyTem nogayn 3aBefomMo He0HOCHOBAHHBIX
3asBIEHUIA, YTO BIIEYET HE TOSbKO (DMHAHCOBBIE, HO M NpoLeccyarbHble nocneacTsus [2, ¢.68).

BaxHon mepon, npeyCMOTPEHHOW 3aKOHOM, NPeCTaBNsSeTC BO3MOXHOCTb CyAa OTKMOHUTL UCKU CTO-
POHbI, NPU3HaHHbIE 310ynoTpebeHnemM npasamn. 3TO MOXET NPUBECTM K TOMY, Y4TO CTOPOHA YTPaTUT NpaBo
Ha BTOpUYHOe obpalleHure B cya No TEM Xe OCHOBaHMSAM, YTO OrpaHUYmMT ee NpoLeccyasibHble BO3MOXHOCTY B
Bynywem. Kpome Toro, Cyd MOXET NMPUHATL PELLEHNE O BO3MELLEHNN KOHTpAreHTy cyaebHbIX u3gepxek, no-
HEeCEeHHbIX B CBA3U C HE0OX0aMMOCTb 60pbObI CO 3noynoTpebneHusmm B cornacum co ctatben 98 MK PO.

Ho Ha npakTuke noBefeHWe y4acTHUKa NpoLecca CROXHO OLEHWUTb Kak 3noynoTpebrieHue, nocKonbKy
ANS 3TOM0 HYXHO He TOMbKO J0Ka3aTenbCTBO (DOPMAsibHOTO HapYLIEHUS!, HO U HaMepeHUe 3aTsHyTb NpoLece
WK apyrum 0bpas3om copBaTh NPOLEeCcCyanbHyr AUCLMMNHY.

Mo MoeMy MHEHWIO, feNCTBYIOLLee 3aKOHOLATENbCTBO 0653aH0 BbITb JONONHEHO Bonee KOHKPETHbIMM
HOpPMaMK, PasbACHAILLMMU YCIIOBUS U NPU3HaKK 3noynoTpebneHns npoueccyanbHbIMA npaBamn 1 npeay-
CMaTpMBaIOLLMMM YETKME W apryMEeHTUPOBaHHbIE MEXaHWU3Mbl UX MPUMEHEHUS B Liensax CHabxeHns Borbluei
3 heKTUBHOCTYM 1 NpaBMnbHOCTM CyaebHOro pasbuparenbcTsa.

MeToabl npefoTBpaLleHns 3n0ynoTpedneHUn npoleccyanbHbLIMUA NpaBaMn B CyAeOHOW npak-
Tuke Poccum

O hekTnBHLIM METOAOM MOrTo Bbl cTaTh BBeAeHWe bonee cTpornx TpeboBaHWil K 4ECTBUTENBHOCTY
3a9BOK M BO3MOXHOCTM WX OTKMOHEHMS NMpu Hanuumm HGeccrnopHbix NpusHakoB 3noynoTtpebnenun. Ocoboe
BHUMaHWe cregyeT yaenuTb BONPOCaM MOBbILLEHUS NPO(ECCUOHANBHON 3TUKM 1 OTBETCTBEHHOCTM HOPUCTOB.
PerynspHoe 06yyeHue 1 Kypcbl NOBLILLEHUS KBanuUKaLmMm1 IOpUCTOB M Cyadeit no 3aTuke U CTaHgapTam nose-
AeHus B CyaebHbIX pasbupatenbCTBax MOTYT CUIbHO CHU3UTL pUCK 3noynoTpebnenuin. Ponb cyaebHoro opra-
Ha no rpaxaaHckum genam BC PO Takke MoxXeT ObiTb yCuneHa B NnaHe METOAMYECKOTO COAEMCTBUS HUXKE-
CTOSILLMM CyAaM Mo BONPOCaM TOSKOBaHWS HOPM, CBSA3aHHbIX CO 3oynoTpebnexnem npasamu [3, ¢.155].

Bnusaxue 3noynotpebnenunn Ha apcpekTBHOCTL cyaonpoussoacTsa B PO

3noynotpebreHne npoueccyanbHbiMA NpaBaMi OTPULATENBHO BO3AEMCTBYET Ha Pe3yNnbTaTUBHOCTb
cynebHoro pasbupatenbctea B Poccun 1 NposiBNSIeTCs B MOBLILLEHAN CPOKOB PACCMOTPEHMS 4efl, nogbeme
Harpy3ku Ha cynebHylo cuctemy W yxyaweHun obLecTBEHHOro BOCpuATUS cygebHomn Bnactu. Mpogomku-
TenbHbIE NMPOLECChI 13-3a8 HECKOHYAEMbIX MPOLeCCyanbHbIX XOAATalucTB U NETULMIA He TONBbKO 3aAepKuBatoT
paspelueHne den, HO 1 NPUYMHOXatoT CTOMMOCTb MPaBOCYAMs. OTO OTBMIEKAET PECYPCbI, KOTOPbIE MOXHO
Bb1no Gbl ynoTpebnsaTe AnNs paccMOTPEHUS NPOUMX, BEPOSTHO, Bonee HEOTNOXHbIX Aer, Ha 6opb6by ¢ npouec-
cyanbHbIMM 3r10ynoTpebnexnsamm [4].

CornacHo aHanuay npakTuku npumeHeHus ctatbn 159 MK P®, pernameHTupytowen nopsgok obecne-
YeHMs UCKOB, 3noynoTpebneHuns B aToi 0bnacTi MoryT NpMBECTU K HEOHOCHOBAHHOMY 3aMOpPaXWUBaHUIO aKT W-
BOB CTOPOH, YTO HE TOMbKO YCMOXHSAET (PUHAHCOBOE NOSOXEHME Y4AaCTHWUKOB NPoLiecca, HO U BO3OYX4aeT He-
[0Bepue K cucTeme NpaBoCyaus B LESOM.

3HauMTenbHOe BO3AENCTBIE HAPYLLEHUIA Ha NpaBa U 3aKOHHbIe MHTEPECHI MPOYNX Y4aCTHUKOB NpOoLieC-
Ca BbIpaXaeTcs B yXyALUEHUM YCIIOBUM X 3awmTbl. Hanpumep, 6ecnonesHble 3agepxku B ene MoryT npuse-
CTU K TOMY, YTO AOKa3aTeNnbCTBa U3KWUBAKOT CebS UK TEPSIOTCA CBUAETENN, YTO CUIbHO OCRAbUT NO3MLMIO
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[06POCOBECTHOM CTOPOHbI. B OTBET Ha 9TW BbI30BbI YKPENEHWE NPOLECCYanbHON ANCUMNINHBI U BBEEHME
YeTKMX CaHKLMI 3a 3n10ynoTpebneHns SBnsioTcs He0BX0AMMBIM LLAroM A1 BOCCTAHOBEHNS 9PdEKTUBHOCTH
W JOBEPUS K CUCTEME NPaBOCYaMS.

MpoekTbl U UHULMATMBLI NO YNYYLIEHUIO 3akoHoAaTenbHOW 6a3bl Ans 60pbOLI ¢ 3noynoTpe6-
NneHWAMM B npoleccyansHom npase P®

OpnHoM M3 3aMeTHbIX UHUUMATUB ABNSeTCa npeanoxeHHsin B 2021 rogy npoekt nonpasku B MK PO,
BKNtovatowuin ytouHeHue ctatbi 130 ITIK P®. 31 nonpasku npegnaratoT pacluMpuTb HakasaHus 3a 3royno-
TpebrieHne NpaBoM Ha nogavy NeTULMA, B TOM YUCHIE YKECTOUUTb CaHKLMN 3@ MHOTOYUCTIEHHbIE HEOBOCHO-
BaHHblE NETULMN.

[laHHas vHUUMaTUBa HanpaBreHa Ha COKpaLLeHWe KONMYecTBa 3adepxek, BINSIOLWMX Ha 0bLLyio adhdek-
TUBHOCTb CyONPOKN3BOACTBA, U BBOAUT Gonee CTporne orpaHuyeHnst Ha NpeabsBIeHNe UCKOB MO aHaNoMYHbIM
OCHOBaHUSIM Nocre OTKIOHEHWs MpedblayLLero 1cka no Tem ke ocHoBaHuaM. OBcyxaaeTcs Takke BO3MOX-
HOCTb BBEJEHUs JOMNOMHUTENbHBIX AOKA3aTeNbCTBEHHbIX TPeGOBaHMI NPy 3asBMEHNN UCKOB, YTO JOSMKHO Mo-
MOYb Cyam ObicTpee pacno3HaBaTb HAMEPEHWSt CTOPOH U UCKNKOYaTb 31oynoTpebnenus [5, ¢.122).

Kpome Toro, paccmaTpuBaeTcs BO3MOXHOCTb pa3paboTki HOBbIX MPaBWSl, YTOUHSHOLWMX OTBETCTBEH-
HOCTb 3a UCMOMb30BaHWe MPOLeCCyanbHbIX NPaB AN OKasaHus LaBMeHUs Ha CyA MUK ApYrX YYacTHUKOB
npouecca. 310 0COBEHHO aKTyanbHO B KOHTEKCTE COBPEMEHHbIX TpeboBaHW K NpO3pavyHOCTU W crpaBeanu-
BOCTW CyLONPOM3BOACTBA. YKPENfeHWe 3akoHoAaTenbCTBa NO3BOMNT HE TOMbKO 3ddekTUBHO HopoThCs C
npoLeccyarnbHbIMU 3110ynoTpebneHnsamMm, Ho 1 BOCCTAHOBUTL JoBepue 06LLecTBa K CUCTEME NPaBoCyaus.

3aknoyeHue

OpHoM 13 OCHOBHbIX NpoBriem SBNSETCH HECOOTBETCTBIE HOPMATUBHBIX TPEBOBaHNA peanbHOM NpakTuke
WX MPUMEHEHMS, YTO 3a4acTyio MPUBOAUT K MaHUNYNALUMAM W 3aTsKHbIM CyaebHbIM pa3bupaTenbcteam. Bax-
HbIM HanpaBeHWEM [anbHewnX WUCcrefoBaHUi SBNSETCA aHanu3 MexayHapO4HOro OnbiTa WM ajantauus
TNyYLWKX NPaKTUK K YCOBUSAM POCCUIACKOM NPaBOBON CUCTEMbI. AKTyarnbHbIM ByAET Takke U3ydeHre ncuxonory-
YeCKMX acrekToB NOBEAEHWS YHaCTHUKOB npoLiecca C Lernbio pa3paboTki atheKTUBHLIX METOA0B 60pLOLI CO
3noynotpebneHnsiM1 Ha ypoBHe MOTUBALIM U yNipaBIeHUs noBeaeHneM. BO3MOXHOE BHEPEHUE HOBbIX TEXHO-
TIOTMYECKMX PELLEHNI, TaKX Kak UCKYCCTBEHHbIN MHTENSEKT ANS aHanu3a npoLeccyanbHbIX JOKYMEHTOB, Takke
MOXET BHECTW CYLLECTBEHHbIA BKNaZA B ONTUMU3ALIMI0 KOPUANYECKNX MPOLIECCOB U CHUXEHWE CIy4aeB 3royno-
TpebneHnit. B HEM nNogyepK1BaETCS BaXHOCTb NOBbILLEHNS 0OLLEN NPaBOBOW KyNbTYpbl 1 3TUKM Cpeay crneuma-
TIMCTOB, YTO CNOCOBCTBYET co3daHuto bosee crpaBea/MBoN U APEEKTUBHON CUCTEMbI NPABOCYAMS.
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[IPOBJIEMbI PEANTU3ALIAN NPMHLIMNA
HE3ABUCUMOCTI BO B3AWMOOTHOLLEHUAX
AJIBOKATYPbI U TOCYIAPCTBA

KPUHULIbIHA MOJIAHA ET OPOBHA

MarucTpaHT
®rb0Y BO «Bcepoccuickuin rocyaapCTBeHHbI yHuBepeuTeT tocTuumm (PIA Muniocta Poccum)»

AHHoTauus: CTaTbsi NOCBSILLEHA aHanM3y npobremMbl peanuaaummn NpyHLMNa He3aBMCMMOCTYW afBOKaTypbl BO
B3aUMOOTHOLLEHUSIX C FrOCyAapCTBOM. PaccMaTpuBatOTCs TEOPETUYECKME NOAXOAb! K MOHUMAHUO HE3aBUCH-
MOCTU afBOKaTypbl, €e MeCTO W Pofb B NPaBOBOA cucTEME. AHANM3VPYKOTCS 3aKOHOAATESNbHbIE OCHOBbI
obecneyeHns: He3aBUCUMOCTU afIBOKATCKOM AesTenbHOCTU. BbISBNAITCA KnoueBble Npobnembl npakTuye-
CKOW peanuaaLun LaHHOro MPUHUMNA W NPeAnaratoTcsl BO3MOXHbIE MyTU WX pelueHus. [lenaeTcs BbIBOg O
He0BX0ANMOCTY YCUNEHUS TapaHTUii HE3aBMCUMOCTM a[jBOKATYpbl Kak BaXHEWLLEro MHCTUTYTa rpaaaHCKoro
06LLecTBa 1 NPaBOBOrO rocyAapcTBa.

KnioueBble cnoBa: afBokaTypa, HE3aBUCKMOCTb, NPaBOBOE FOCYAAPCTBO, rpaaaHckoe o6LLEecTBO, npaBa
YeroBeka, 3aKOHHOCTb, NpaBOBasi cucTEMA.

PROBLEMS OF REALIZATION OF THE PRINCIPLE OF INDEPENDENCE IN THE RELATIONSHIP
BETWEEN ADVOCACY AND THE STATE

Krinitsyna Polina Egorovna

Abstract: The article is devoted to the analysis of the problem of the implementation of the principle of inde-
pendence of the bar in relations with the state. Theoretical approaches to understanding the independence of the
legal profession, its place and role in the legal system are considered. The article analyzes the legislative basis
for ensuring the independence of advocacy. The key problems of the practical implementation of this principle
are identified and possible solutions are proposed. The conclusion is made about the need to strengthen guaran-
tees of the independence of the bar as the most important institution of civil society and the rule of law.
Keywords: advocacy, independence, rule of law, civil society, human rights, legality, legal system.

AnBokaTtypa SBMSIETCS OQHUM U3 KITIOYEBbLIX MHCTUTYTOB NPABOBOrO rOCydapcTBa U rpaxgaHckoro 06-
Lwecrtea. MIMeHHO afBokaThl Mpu3BaHbl 0becneynBaTh 3alwuTy npas, cBOBOA W UHTEPECOB rpaxgaH, oTcTan-
BaTb MPWHLMMbI 3aKOHHOCTW W CNpaBeAnMBOCTU. ADMEKTUBHOCTD AEATENBHOCTU aABOKaTypbl HANPSMYIO 3a-
BMCWT OT CTEMEHN €€ HE3aBUCUMOCTW U CaMOCTOSTENBHOCTH MO OTHOLLEHMIO K FOCYAapCTBY W ApYruM CyObek-
TaM 00LLECTBEHHbIX OTHOLLEHUM.

MpVHLUMN HE3aBUCUMOCTM afBOKATypbl 3aKpemnneH kak B MEeXAyHapOAHO-NPaBOBbIX akTax, Tak 1 B
HaLMOHaNbHOM 3aKOHOAATENbCTBE MHOMMX cTpaH. OgHako Ha npakTuke obecrneyeHue pearnbHOW He3aBUCK-
MOCTMN aiBOKaTCKON AEATENBHOCTY CTarnkMBaeTcs ¢ psaoM npobnem u npotusopeunin. Cpeamn HUX MOXHO Bbl-
AENUTb MOMbITKA NPSMOTO U KOCBEHHOTO [ABMEHUS HA aABOKATOB CO CTOPOHbI FOCYAAPCTBEHHbIX OPraHoB,
OrpaHuyYeHre npoLeccyarbHbIX Npas, HECOBEPLLEHCTBO OpraH13aLMOHHO-NPaBOBbIX POPM aBOKaTCKOW Aes-
TENbHOCTU 1 Ap. Bce 3T0 CyLLEeCTBEHHO 3aTPYAHSET peanu3aumo KOHCTUTYLIMOHHOTO Npaea rpaxaaH Ha no-
nyyeHne KsanuuLMpoBaHHOW KPUANYECKON MOMOLLM.
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B topuamyeckomn Hayke CrOXUICh Pa3nnyHble NOAX0Ab! K MOHUMAHWIO CYLLUHOCTU U COLAEepPXaHNs NpuH-
Lmna He3aBMCUMOCTI afgBoKaTypbl. P aBTOpOB paccmMaTpyBaoT LaHHbIA NPUHLMM NPEUMYLLECTBEHHO B Op-
raHW3aLMOHHOM acnekTe, NogyYepkuBasi CaMoCTOATENBHOCTL M 060COBNEHHOCTb aaBOKaTCKUX 0Bpa3oBaHuil
OT rocyapcTBeHHbIX CTPYKTYp [1, . 57]. Opyrve nccnegosateny AenatoT akUeHT Ha npoLeccyanbHoi Hesa-
BMCMMOCTM afjBOKaTa Kak CaMOCTOATESTbHOTO Y4acTHUKA Cyaonpou3BoACTBa [2, . 112]. BrickasbiBaeTcs MHe-
HWe O KOMMIIEKCHOM XapakTepe MpuHUMNa aBOKATCKOM HE3aBMCUMOCTU, BKMKYAKLLEM OpPraHM3auMOHHbIE,
(DYHKLMOHANbHbIE 1 3TUYECKME acnekTbl [3, . 34].

MpencTaBnsieTcs, YTO HE3aBUCUMOCTbL aBOKaTypbl CredyeT paccMaTpuBaTh Kak MHOTOrpaHHoe siBne-
HWe, NPOHK3bIBAIOLLEE BCEe YPOBHW aBOKATCKOM AEATENbHOCTU. Ha opraHu3auyoHHOM YpOBHE OHa NposiBNS-
eTca B 0COOOM CTaTyce afBOKaTCKuX 06pa30oBaHWi, WX HEMOAKOHTPOMBHOCTM U HEMOAOTYETHOCTH rocyaap-
CTBEHHbIM opraHam. QyHKUMOHaNbHas HEe3aBUCUMOCTb BbIPaXaeTCs B MPOLECCYanbHON CaMOCTOATENBHOCTY
afiBokaTta, ero npase onpeensTb NPaBOBYK MO3WLMIO MO efly UCXOAA U3 WHTepecoB JoBepuTens. JTude-
CKast He3aBMCUMOCTb O3HaYaeT CriefoBaHMe afBOKaTOM HOpMam MPOgecCUOHarnbHON 3TUKK, ero cBoboay oT
no6Boro BHeLLHero BO3AENCTBUS 1 AaBNEHMS.

CBSi3b MPUHLMNA HE3aBUCUMOCTW afBOKaTypbl C (hyHOAMEHTaNbHbIMKA LIEHHOCTSMW NPaBOBOrO rocy-
AapcTBa NoAYEpKMBAETCA MHOTMMM yyeHbiMu. Kak oTmevaet B.[. 30pbkuH, «agBokaTypa MOXET ObiTb 3d-
(DEKTMBHBIM MHCTPYMEHTOM 3aLUWThl NPaB YenoBeka TOMbKO B TOM Cryyae, eciiv OHa AeCTBUTENBHO He3aBu-
CMMa KaK OT rocyapCTBEHHOM BMaCTH, Tak 1 OT Kakux 6bl TO HX BbIIO KOPNOPATUBHBIX 1 YACTHBIX UHTEPECOBY
[4, c. 387]. Mo mHeHwuto .M. PesHuka, «be3 He3aBMCUMON afBOKATYPbl Kak UHCTUTYTa rpaxgaHcKoro obue-
CTBa HEBO3MOXHO MOCTPOEHNE NOAJSIMHHO AEMOKPATUYECKOr0 NPaBOBOro rocyaapcTaay [5, ¢. 29).

MpVHLMN He3aBUCUMMOCTM afBOKaTypbl HALLlen CBOE 3akpenneHue B psge MeXayHapOLHO-NPaBOBbIX
AOKYMEHTOB. Tak, OCHOBHbIE MPUHLMMbI, KacatoLmecs ponu topucToB (MpuHaTbl 8 Konrpeccom OOH no npe-
AYNPEXOEHNI0 NPECTYNHOCTY 1 obpalueHuio ¢ npasoHapywuTtensamm B 1990 r.) npeaycMaTpuBatoT, UTo «npa-
BMTENbLCTBA 06eCneynBaroT, YTobbl OPUCTLI MO BLIMOMNHATL BCE CBOW NPOdeCCcHoHasnbHble 0653aHHOCTM B
obcTaHoBKe, €BOOOAHON OT Yrpo3, NPensTCTBUM, 3anyruBaHWs U HeonpaBAaHHOTO BMeLLaTenbcTeay [6].

KomuteT muHuctpoB CoseTa EBponbl B Pekomergaum Ne R(2000)21 «O cBoboge ocyLecTBneHus
npodpeccun agsokata» NOAYEPKHYN, YTO «adBOKaThl AOMKHLI MMeTb cBoBoay ybexaeHun, cnoea 1 nepeasu-
XEHUS, MPaBo NPUHUMATL y4acTie B NyBIIMYHBIX AUCKYCCUSAX NO BONPOCaM npasa 1 OTnpaBneHus NpaBoCcyaus
W npepnaratb peopMbl 3aKoHOLATENLCTBAY [7].

B poccuitckoM 3akoHOAaTeNbCTBE NMPUHLMI HE3aBUCUMOCTY afBOKaTYpbI 3akpenneH B €T. 3 deaepanb-
Horo 3akoHa «O6 agBoKaTCKoi AeATENbLHOCTM 1 agBokaType B Poccuickoit ®egepauumny, cornacHo KOTopown
«afBokatypa SBnseTcs npodeccmoHanbHbIM COOOLLECTBOM a[iBOKATOB W KaK MHCTUTYT rpaxaaHcKoro obLye-
CTBa He BXOAWT B CUCTEMY OpraHoB roCyAapCTBEHHON BIACTU M OPraHOB MECTHOMO camoynpaeneHusy. CT. 18
9TOr0 e 3aKOHa rapaHTMpyeT HEe3aBMCUMOCTb afBoKaTa Mpu OCYLLECTBMIEHUM UM NPOecCHoHanbHoN aes-
TENbHOCTYW: «BMeLaTenbCTBO B afBOKATCKY AeATEeNbHOCTb, OCYLLECTBSEMYI0 B COOTBETCTBUM C 3aKOHOAa-
TENbCTBOM, NNBO NPENSTCTBOBAHWE 3TOM AEATENBHOCTY KakM Bbl TO HM Bbinio 06pa3om 3anpeLlaoTcsy [8].

Kogekc nmpodeccroHanbHOM 3TUKM afBoKaTa Takke COLEPXMT PSL MOMOXEHWW, HanpaBheHHbIX Ha
obecneyeHne He3aBMCUMOCTM aBokaTa. B yactHocTH, n. 1 CT. 5 ycTaHaBNMBaET, YTO «afBOKAT JOIKEH U3be-
raTb [eNCTBUN, HAaNPaBNEHHbIX K NOAPbIBY AOBEPUS K HEMY UNW K aaBokaType» [9].

Takum 06pa3om, NPUHLMN HE3aBUCUMOCTU afBOKaTypbl UMEET MPOYHYK HOPMATUBHYK OCHOBY Kak Ha
MeXZyHapOAHOM, TaK W Ha HauuoHanbHoM ypoBHe. OAHaKO mpakTuyeckas peanusauus 4aHHOMO npuHUMNa
conpshkeHa C psaoM CrOXHOCTEN W MPOTUBOPEUMIA.

OpfHoit n3 knoyeBbIx Npobnem obecneyeHns He3aBUCUMOCTW aaBOKATYPbl SBMSETCS BMELLATENbCTBO
rocyfapctaa B afiBOKaTCKYt0 AeATeNbHOCTb. HeCMOTPS Ha 3akoHOZATESbHbIN 3anpeT, Ha NPaKTUKe HepeaKu
Cny4yan oKasaHus [aBreHust Ha afBOKaTOB CO CTOPOHbI MPaBOOXPaAHWTENbHbIX OpPraHOB, BOCMPENATCTBOBAHUS
nx paboTte nyTeM OTkasa B CBUAAHMSX C MOA3AMTHBIMU, HE3AKOHHBIX 0BLICKOB B CRYXEOHLIX MOMELLEHMSX,
N3bATUSA aBOKATCKMX JOCLE W T.N.

Mo MHeHuIo psga uccneaoBaTenen, Takas npakTMka BO MHOroM 06yCrioBfieHa HeCOBEPLUEHCTBOM Leil-
CTBYIOLLEr0 3aKOHOAATENbCTBA, OTCYTCTBUMEM YETKUX KPUTEPUEB LOMYCTUMOrO BMeLLaTeNbCTBa rocyapcTaa B
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apaBokatckyto aestenbHocTb [10, ¢. 142]. Kpome Toro, coxpaHstotcs npobensl B npoleccyanbHoM cTaTyce
afiBokaTa, 4To NO3BONISIET OrpaHNYMBaTL Er0 NpaBa Kak y4aCTHWKa Cy40npou3BOACTBA.

[pyron npobnemoi SBNSETCS 9KOHOMWUYECKas 3aBUCMMOCTb MHOTUX afBOKaTCkMX obpas3oBaHwn. B
YCNOBWSAX PbIHOYHOW SKOHOMUKWM afBOKaTCKMe nanatbl U BP0 BbIHYXOEHbI CAaMOCTOSTENBHO M3bICKMBATbL
cpeacTBa Ha obecneyeHne CBOEN LeSATENbHOCTM, YTO HEPEAKO NPUBOAMUT K KOMMepLuanuaaLmm npogeccum.
Bo3HMKaeT onacHOCTb yTpaTbl afABOKaTypoOW CBOEN NPaBO3aLUMTHOM (DYHKLMM, NpeBpalleHus ee B GusHec-
CTPYKTYPY, OPUEHTUPOBAHHYIO Ha U3BrEYEHIe NPUBLINK.

CepbesHbiM BbI30BOM HE3aBMCUMOCTY afBOKaTypbl SBMSETCA KOPPYNUMS B NPABOOXPAHUTENBHON U CY-
AebHon cuctemax. ABoKaThbl, OTCTaMBatOLLME UHTEPECHI CBOMX NOA3ALLMTHBIX, HEPEAKO CTamNKMBAKOTCS C HEXe-
naHvem criegosaternei u cyaen NpuHUMaTh BO BHUMaHWE UX 4OBOAbI, C NpeaB3sTbiM U HEOOBEKTUBHBIM pac-
CMOTpeHWeM Aen. B Takon cutyauum ans JOCTWKEHWS CnpaBeanmBoro pesynbTata afBokaTbl MHOTAA BbIHYXae-
Hbl MATW Ha CAEMNKM C COBECTBIO, BCTYNaTh B HepOpPMarbHble OTHOLLEHUS C NPEeACTaBUTENSMU rOCyAapCTBa.

HakoHeL, cyLlecTBeHHON NpoBremMon SBNSeTCs HU3KUIA YPOBEHb NPABOBOW KYNbTYPbl M MPaBOCO3HAHNS
B obwectBe. MHoOrMe rpaxgaHe He OCO3HAKT 3HAYMMOCTU afBOKATYpbl Kak HE3aBMCMMOrO NPaBO3aLLMTHOrO
WHCTUTYTA, HE JOBEPAIOT aABOKaTaM, NPeanoYnTas peLlartb cBou npobnemesl HenpaBoBbIMM MeToaaMn. Camm
afBoKaTbl HE BCerga nocnefoBaTesSibHbl B OTCTaMBaHMM MPUHLMNA HE3aBUCUMOCTW, AONycKas HapyLIeHWs
NPOhecCoHanbHOM TUKN paau CUIOMUHYTHOM BbIrOAbI.

Takum 06pasom, npobrema peanu3auum NpuHLMNa He3aBUCUMOCTY aaBOKaTYpbl TPEBYET KOMMNEKCHO-
ro pewweHus. Tonbko 06beANHUB YCUNUA rocygapcTBa, Camorn afBOKATCKOM KOpropaLmmn 1 rpaxgaHckoro 06-
LecTBa MOXHO CO34aTb HafieXHble rapaHTU1 afBOKATCKOW HE3aBUCUMOCTM Kak HEMPEMEHHOro YCrnoBus no-
CTPOEHMS NPaBOBOrO rocydapctea. [anbHenwee pasBuTEe 3aKOHOAATENbCTBA UM NPaBONPUMEHUTENBHOM
NPaKTWKW LOIMKHO BbITb HAaNPaBNEHO Ha HEYKNOHHOE CObNoAeHNe MEXAYHAPOAHbIX CTaHOAPTOB OpraHM3aLmm
W 0EATENbHOCTY aaBOKaTypbl, 06ecneyeHne ee NoANMHHON aBTOHOMMM 1 CaMOYNpPaBISEMOCTH.
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PEABUJTUTALIA W COLLMASTMSALIAA
HECOBEPLUEHHONIETHWX, OKASABLLWXCA B
[IPECTYNHOW CPELE

COHWHA MAPAl CEPTEEBHA

yunTenb UCTOpUM 1 06LLEeCTBO3HAHMS
AHO «[TaBnoBsckas rumHasus»

AHHOTauus: B aaHHoi cTaTbe paccMaTpyBaeTCs BaXXHOCTb peabunutaumm n coupnanmaalmm HeCoBEpPLUEHHO-
NETHMX, NONaBLLUMX B MPECTYMNHYt0 cpeay. Te3NCHO NpeacTaBNeHb! KIoYeBbIe acneKThbl YCeLHOM nporpammbl
MOMOLLM, BKItoYast MHAMBMAYaNbHbIA MOAXOL K KaaoMy pebGeHKy, NCUXonoruyeckyto noaaepxky, obpasosa-
HUe, TPYAOYCTPOICTBO, CEMENHYIO NOAAEPXKY M CUCTEMY MOHUTOPUHTA. BblaeneHsl OCHOBHbIE BbIBOAbI, NOA-
YepkuBatoLe HeobXoaNMOCTb KOMMNIEKCHOTO Noaxoaa Ans 3ddeKTUBHOWM peabunutauum 1 couuanmsaLmm
HECOBEPLUEHHONETHNX, CMOCOBCTBYIOWIEr0 WX YCMEWHO aganTaumm B oblecTBe M NpeaoTBpaLLeHmio no-
BTOPHbIX MPaBOHAPYLLEHUIA.

KnioueBble cnosa: peabunutauus; coumani3aumsi; HECOBEPLUIEHHONETHUE, MPECTYNHasi cpeaa; MOMOLLb;
nporpamma MoMOLLW; MHAMBKAYaNbHbIA NOAXOA; NCUXOMOorYeckas nofnepkka; obpasoBaHue; TpyaoyCTpomt-
CTBO; CEMenHas NofaepKka; MOHUTOPUHT; 3hEKTUBHOCTL; afanTalLys; MOBTOPHbIE NPaBOHAPYLLEHMS.

REHABILITATION AND SOCIALIZATION OF MINORS WHO FIND OUT IN A CRIMINAL ENVIRONMENT
Sonina Maria Sergeevna

Abstract: This article discusses the importance of rehabilitation and socialization of minors caught up in a
criminal environment. The key aspects of a successful assistance program are presented in detail, including
an individual approach to each child, psychological support, education, employment, family support and a
monitoring system. The main conclusions are highlighted, emphasizing the need for an integrated approach
for the effective rehabilitation and socialization of minors, facilitating their successful adaptation in society and
preventing reoffending.

Key words: rehabilitation; socialization; minors; criminal environment; help; assistance program; individual
approach; psychological support; education; employment; family support; monitoring; efficiency; adaptation;
repeat offenses.

B nepsoin nonosuHe 2023 roga B Poccun ocyaunm 6503 HecoBepLueHHoneTHuX. PoccusHe mnaguwe 18
net coseplaioT 2,4% ot obLiero KonmyecTsa yronoBHbIX MPecTynneHunit. BonbLMHCTBO HECOBEPLLEHHONET-
HWX HapyLMTenei 3akoHa He cupoTbl: 48% NoapOCTKOB BOCMMTbLIBASIMCH B MOSTHOM CEMbE, C MAMOM M Nano,
44% - pocnun B HEMOMHOW CEMbE, C OAHUM M3 poauTenei. Jiuwb 8% npecTynHukoB 4O 18 neT — Te, KTO poc B
[IETCKOM JOME WK MHTepHaTe [1].

lMpuBedeHHble AaHHbIE OMULMANBHON CTaTUCTUKM MO3BONAKT NpeAcTaBuTb Macwtab npobrnembl
OLEHNTb NPaKTUYECKOE 3HaYEHNe peabunutayum.

Tema peabunuraumm 1 coumanusaumy HECOBEPLLEHHOMNETHMX, OKa3aBLLUMXCA B NPECTYMHOW cpede, siB-
NAETCS Ype3BbIYaNHO aKTyanbHOW ¥ BAXXHON MO HECKOMBKUM NPUYUHAM:
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1. CoumanbHoOe 3HauyeHMe: NPEeCTYyNHOCTb CPEAN HECOBEPLUEHHONETHUX SBNSIETCS CEPbE3HON Mpo-
Briemon, kotopas BnusieT Ha obLLecTBO B Lenom. PaboTta Hag peabunutauuein n coupnanusalmen nogpocTkoB
MOXET NOMOYb M BEPHYTLCS HA NPaBUIbHBINA MyTb U CTaTb NOMHOLEHHBIMM YneHamu obLecTBa.

2. [Mpodmnaktuka peunamnBa: CTaTUCTMKa NokasbiBaeT, YTO G€3 AOMKHOA MOMOLLM MHOTUE HECO-
BEpLUEHHONETHWE, COBEPLLUMBLUME NPABOHAPYLUEHWUS, MOTYT BMACTb B MOBTOPHbIE NPecTynneHus. SdekTns-
Has peabunuTauus u counanuaauns NOMOryT CHU3WUTb BEPOSTHOCTb peLmamnBa.

3. TpaBa peten: HECOBEPLLEHHOMNETHWE, OKa3aBLUMECS B NPECTYNHOM Cpeae, Takke MMEOT NpaBo Ha
afleKkBaTHyt0 MOMOLLb, peabunuTaumio U BO3MOXHOCTb U3MEHWUTb CBOK XW3Hb K Nydwemy. ObecneyeHne um
NOAAEPXKKMA M BO3MOXKHOCTM AN peabunntaumm SBnseTcs BaXHbIM aCNekTOM 3aliuThbl UX Npas.

4. OOwecTBeHHas 6e30MaCHOCTb: NOMOLLb HECOBEPLUEHHONETHAM NPaBOHAPYLWNTENSAM He TOMbKO
MOMOraeT UM NINYHO, HO Takke CNocoBCTBYET ynyywweHnto oblecTBeHHoON 6esonacHocTn. Yem Gonblue nog-
POCTKOB MOSly4aT BO3MOXHOCTb afanTupoBaTbCs K OOLIECTBY NOCNE COBEPLUEHWS MPaBOHAPYLUEHWA, TEM
MeHbLUE BEPOSTHOCTb BO3HUKHOBEHUS HOBBIX NPECTYNEHNN.

WccnegoBaHue u paspaboTka adhheKTUBHBIX Nporpamm no peabunurauun u coupnanusalnm HecoBep-
LUEHHOMNETHUX BaxHbI Ans obLyecTsa B Lenom 1 Ans bnarononyyus cammx NoLpOCTKOB.

CyLecTByeT MHOXECTBO MPUYMH, MO KOTOPbIM HECOBEPLLEHHONETHWE MOTYT ObiTb BOBMEYEHbI B Mpe-
CTYMHytO cpeay:

1. CoumanbHas cpepa: HeCOBEPLUEHHOMETHWE NOABEPXEHbI HEraTUBHOMY BO3LEWNCTBUIO CO CTOPO-
Hbl CBOETO OKPYXXEHUSI, BKMoYas Apy3en, CeMbto, BCE 3TO NOATANKMBAET NOAPOCTKA K y4aCTWO B NPECTYMHbIX
LENCTBUSX.

2. CeMmeliHble npobnembl: HebnaronomnyyHas cemenHas 0bCcTaHOBKa, Hacunne B CEMbe, OTCYTCTBUE
NOAAEPXKKA CO CTOPOHbI POANTENEN UMK HEAOCTATOK BHUMAHWS W 3a60Tbl MOXET MPUBECTM K TOMY, YTO MOJ-
POCTOK ULLET NOAAEPKKY B APYrMX Cpeaax, BKKYas NpecTynHyto.

3. OKoHOMMYeckue hakTopbl: NOAPOCTKM U3 HEBMArononyYHbIX CEMEN CTamnkmBatTCs ¢ PUHAHCO-
BbIMU TPYAHOCTAIMM, 3TO NOBYKAAET HECOBEPLUEHHONETHENO K COBEPLLEHMIO NPECTYNNEHMIA.

4. OtcyTcTBME 0Opa3oBaHUA U NEPCNEKTMB: HU3KWIA ypOBEHb 0Bpa3oBaHKs, OTCYTCTBUE Nepcnek-
TUB Ha ByayLiee W orpaHMYeHHble BO3MOXHOCTM ANS KapbePHOrO pocTa MOryT NPUBECTU HECOBEPLLEHHONET-
HWX K anbTepHaTUBHbIM CNoco6am LOCTUKEHNS CBOWX Lienen, BOBNEKasCh B NPECTYMHY AESTENbHOCTb.

5. BnusHue CMMW: cpeactea maccoBoi MHGOPMaLMM MOTYT UrpaTb ponb B (POPMMPOBaHUM Mpea-
CTaBNEHWUN O NPECTYMHOCTM W NOBEAEHUN HECOBEPLLIEHHOMETHUX.

6. [lcmxonornyeckme npodnembl: MHOrME HECOBEPLUEHHONETHWE WUCMbITHIBAIOT MCUXONOrMYECKNEe
npobnembl — enpeccusi, TPEBOXHOCTb, HAPYLLEHUS NOBEAEHUS.

Ha ocHOBe AaHHbIX NPUYMH, BaXXHO paspabaTbiBaTb NPorpaMMbl M CTpaTernn, C Y4ETOM HOBbIX UCChe-
[0BaHWA B 06MacTu NCUXUYECKNX U (DU3MONOTUYECKMX OCOOEHHOCTEN HECOBEPLLEHHONETHIX, COLMANbHOrO
BO3AENCTBUS, IKOHOMUYECKMX, MOMUTUYECKUX U3MEHEHUI N BCE, YTO HEMOCPEACTBEHHO BNUSTH HA MNYHOCTb
nogpocTka.

Peabunuraums HeCOBEPLLEHHONETHWX, OKa3aBLUMXCS B NPECTYNHON Cpeae, UrpaeT BaXHYHO POsib B WX
coumanbHOM aganTtauun U NpeaoTBpaLLeHni NOBTOPHbBIX NPECTYNNeHN. Mbl Nepeyumcnnm HEKOTOpblE METOADI
peabunutauuu:

1. OOpasoBaTenbHble nporpammbl: 6rnarogaps 06pasoBaTenbHLIM MPOrpamMmaM HEeCOBEPLUEHHO-
NETHUE yNyyLIaKT CBOW 3HAHWA M HaBbIKW, Befb 3TO MOMOXET MOBbICUTL LUAHCHI HA YCNELWHOe BOCCTaHOBMe-
Hue B 06LLecTBe.

2. Mcuxonornyeckas NOMOLLb: NPOBEAEHNE KaK MHAMBMAYANbHbIX, TaK W rPYNNOBbIX 3aHATMI NCK-
XOMOrNYEeCKO NOLAEPXKKNA MOMOraeT HEeCOBEPLUEHHONETHUM pa3obpaTbcs B CBOMX Mpobnemax, amMouusx u
noBeseHNN.

3. MpodopueHTtaumus M noarotoBka K npocdheccum: NOMOYb HECOBEPLUEHHOMETHUM BbIBpaTh
Hanbonee noaxoaaLLyo paboTy unn Nony4nTb e€ nocre 0cBoO6OXAEHNS, BbITb CAMOCTOSTENBHBIMA.

4. TlporpaMMbl TPEHMHra NO yNpaBneHNo rHeBOM U KOH(NMKTaMK: NOMOLLb B OCBOEHUM HaBbI-
KOB ynpaBneHUs THEBOM U PaspeLleHnst KOHGIIMKTOB NMOMOXET HECOBEPLUEHHONETHUM n3bexaTb cuTyaLuii,
NPUBOLALLMX K MPECTYNIIEHNAM.
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5. Cuctema ceMeMHbIX B3aUMOOTHOLIEHUM: MOMOYb CEMbE HaWTU MyTW PELLeHUs ANs NPUHATUS
NOAPOCTKA, NPaBUIbHO BbICTPOUTH B3aUMOOTHOLLEHMUS C HUM.

6. [lporpammbl counanbHOW peUHTErpaLUmu: NpefoCcTaBfeHe BO3MOXHOCTEN NS y4acTus B Npo-
rpamMme COLManbHOM PenHTErpaLmn NoMOraeT HeCOBEPLUEHHOMNETHUM BOCCTAHOBUTL CBS3N C 0BLLECTBOM 1
nsbexatb peumamea.

7. HactaBHM4ecTBO M nopAaepxka coobLecTBa: yyacTiie B NporpaMmMe MEHTOPCTBA W NOAAEPKKa
CO CTOPOHbI COOBLLECTBA MOMOralT HECOBEPLUEHHONETHUM NOCTPOUTL MOMOXMUTENbHbIE CBA3N U HAYYUTHCS
NPUHUMATL NPaBUIbHbIE PELLEHNS.

PesynbTaTuBHas peabunuraums HeCOBEPLUEHHONETHUX LOMKHA ObiTb KOMMIEKCHOW, MHAMBUAYAmNbHO
CMIaHNPOBAHHON W PerynspHO NPOXOANUTb MOHUTOPUH, 41N YCMELIHOro BO3BpaLleHnst B 0BLLECTBO, a Takke
NpenoTBpaTUTL JarbHenLee yqacTe B NpecTynHoN esTelbHOCTY.

B Poccum npaBoBble acnekTbl, kKacatoLmMecs HeCOBEPLLEHHONETHNX, OKa3aBLUKMXCA B NPECTYNHOW cpege,
perynupytotcs ®egeparnbHbiM 3akoHoM «O6 ocHoBax cuCTEMbI NPOGMNaKTUKN Be3Haa30pHOCTY 1 NpaBoHapY-
LUEHWN HECOBEpLLEHHONETHNXY, a Takke KoHcTuTyumen Poccuickon ®epepaunu; CemenHbin kogeke Poccuit-
ckoit Pepepaunm; KonseHuusi 0 npaBax pebeHka, patudmumposaHa PP ot 15.09.1990; MoctaHosneHwue Npasu-
TenbctBa o1 16.11.2013 Ne 995 «O6 yTBEpXKAEHMM NPUMEPHOrO MOMOXKEHNS O KOMUCCUSX MO AenaM HecoBep-
LUEHHOMNETHUX U 3aLuTe ux npasy; Kogekcom 06 agMUHUCTPATUBHBIX NpaBoHapyLLeHuin P®; MpuMepHbI nops-
[OK B3aVMOLENCTBNSI OPraHOB W YYPEXOEHUA CUCTEMBI NpOunakTuk Be3Haa30pHOCTU M NpPaBOHAPYLLEHWI
HECOBEPLUEHHOMETHUX, @ TaK Xe OpraHu3auuii No BOMPOCaM OCYLLECTBREHUS NPOMUNAKTUKK CaMOBOMbHbIX
YXOLOB A€TEN U3 CEMbM M rOCYOaPCTBEHHbIX OpraH13aLyid, COAENCTBIMIO UX PO3bICKA, @ Tak Xe NpoBefeHus Co-
UnanbHo — peabunutaumoHHon paboTel ¢ AeTbMUy (MPUNOXeHne K nucbMy MuHMCTepcTBa 0BpasoBaHus W
Hayku PO ot 14.04.2016 Ne07-1545); nHbiMu 3akoHamu cybbekToB PO B OTHOLIEHWUW HECOBEPLLEHHONETHNX [2].

[MepeuncnM HEKOTOpbIE KIHYEBbIE aCNEKTbI POCCUIICKOTO 3aKOHOAATENbCTBA MO 3TOMY BOMPOCY:

1. Bo3spacT yronoBHOW OTBETCTBEHHOCTM: B POCCUM YCTaHOBMEHO, YTO YrofiOBHAs OTBETCTBEH-
HOCTb HacTynaeT ¢ 14 net. [ina nuu B BospacTe oT 14 fo 18 net npumeHsioTes ocobble npasuna u Mepbl.

2. CypeOHoe pa3bupaTenbCTBO: HECOBEPLLEHHOMNETHWE NuLa NOABEPralTCs crneumarnbHbIM Npo-
Leaypam cynebHoro pasbupartenbCcTBa, KOTOpbIE YYUTLIBAKOT UX BO3PACTHBLIE U NCUXONOrMYeckne 0CobeHHO-
cTn. Takke NpedyCMOTPEHbI Mepbl MO 3aLLUMTe UHTEPECOB HECOBEPLLEHHONETHNX B cyaebHOM npoLecce.

3. Mepbl Haka3aHWUsl U BOCCTAHOBMEHWUS: ANS HECOBEPLUEHHONETHUX MOTYT MPUMEHATLCA Pasnuy-
Hble Mepbl, BKMKOYas ucnpasuTenbHble paboTbl, 06s3aTenbHble paboThl, YCIIOBHOE OCYXAEHWE, a Takke cne-
LnanbHble obpasoBaTesbHbIe U peabunuTaLnoHHbIe NporpamMmbl.

4. Cuctema npochmnakTUKK: 3aKOHOAATENLCTBO Takxe NpeaycmMaTpuBaeT cucTeMy NpodunakTuye-
CKOM paboThbl C HECOBEPLUEHHONETHUMM, HANPABIEHHYO HA NPeOTBPaLLEHe NPaBOHAPYLIEHUA N peLamBa.

5. CoTpyAHMYECTBO C CeMbeil U OOLIECTBOM: BaXKHbIM acrekToM SBMASETCH COTPYAHUYECTBO C po-
AUTENSMU UK ONeKyHaMM HeCOBEPLLEHHONETHETO, a Takke ¢ 06LWecTBOM A1t obecneyeHns yCnewwHon pea-
Bunuraum.

6. OcobeHHOCTM MeponpUATUM MO peadbunuTauuu: B pamkax peabunurauun y4nTbIBaKOTCA BO3-
pacTHble W NHAMBMOYarbHble 0COBEHHOCTU HECOBEPLLEHHOMNETHMX, YTOBLI 0BecneunTb Hambonee achdekTns-
HOEe BO3JeNCTBMe.

TN Mepbl 1 NPUHLMMBI HanpaBneHbl Ha obecneyeHne cnpaBeaInBoro 1 APgeKTMBHOrO Noaxoda K pa-
BoTe ¢ HeCcoBepLLIEHHONETHUMI NpaBOHapyLUMTENsaMK B Poccuu.

[ns nogpocTkoB, OTObIBABLUMX HAaKa3aHWE B KOMOHMM, UHTErpauus B COLMYyM HEBO3MOXHa 6e3 couu-
arnbHoi peabunuraumm, KoTopas npu3saHa obnerdynTb aganTaumio NOAPOCTKAa K HOBbIM YCIIOBUSIM U MUHUMM-
31MpOoBaThb PUCK COBEPLUEHMS UM MOBTOPHOO NpaBoHapyLLeHus [3].

Ha oCcHOBaHWW BbILLIEN3NOXEHHOTO MOXHO cAeNaTb CrnefytoLme BbIBOAbI:

1. WHpuBMAyanbHbIN NOAXOA K KaXAOMY HECOBEPLUIEHHONETHEMY: BaXHO YYUTbIBATb MHAWBUAY-
anbHble 0CO6EHHOCTM Kaxaoro pebeHka npu paspaboTke nporpaMmmbl peabunurauum u couuanmusamm.

2. [Tcuxonornyeckas noaaepxka MMeeT KnoueBoe 3HauyeHue: pabota ¢ ncuxonoramm u cnewyma-
nuMctamn no peabunurauum NOMoraeT HECOBEPLUEHHONETHUM NPEOAONeTb TPaBMbl U HEraTUBHbIE NOCnea-
CTBUSA NPECTYNHOW Ccpefbl.
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3. OOpa3oBaHMe KaK OCHOBa ycnewHoW peabunutauum: goctyn k obpasoBaTerbHbIM Nporpam-
MaM MrpaeT BaXHy0 ponb B npouecce peabunutauum 1 coumanmsaumu, nomoras HeCoBEpPLLEHHONETHAM NO-
INYy4Y1Tb HOBbIE HABbIKA N NEPCNEKTMBBI.

4. TpyRoycTpoWcTBO M npodhecCUOHanNbHasA OpMeHTauMA: NOMOLWb B TPYAOYCTPOWCTBE M Mpo-
(heccroHanbHON oprUeHTaLmMmn cnocobeTBYET YCNELLHOM aaanTaLu HECOBEPLLIEHHOMNETHUX B 0BLLECTBE.

5. CemeliHasa noaaepkka Kak BaxHbIW hakTop ycnexa: pabota ¢ CeMbsIM HECOBEPLUEHHONETHNX
urpaeT KIYeBY0 posb B MpoLecce peabunurtauun W coumanusaummn, co3aasas bnaronpusTHoe OKpYXeHue
ANS pasBUTUS.

6. HeobxoaMMOCTb CMCTEMbI MOHUTOPMHIA M OLEHKW: BAXHO MUMETb CUCTEMY MOHWUTOPWHra
OLIEHKW pe3ynbTaToB Mporpammbl, YToBbl KOPPEKTUPOBATL MOAXOS Mpu HeoBXoAMMOCTW W obecneunTb 3g-
(DEKTMBHOCTb MEPONPUATUI.

QTN BbIBOAbI MOAYEPKMBAIOT BAXHOCTb KOMMMEKCHOMO mogxoda K peabunutauum u couuanusaumm
HEeCOBEPLUEHHOMETHUX, OKa3aBLUMXCA B MPECTYNHOW Cpede, C y4eTOM UX WHAMBMAYaNbHbIX NOTpebHOCTEN U
0cobeHHOCTE ANs YCneLLHOM aganTauyi 1 NpeAoTBPaLLEeHMs NOBTOPHbIX NMPaBOHAPYLIEHNN.
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MPEMMYLLLECTBA NPAKTUKY B OPUUYECKON
KJTMHWKE: NPAKTUHECKWE HABBIKH,
[IPODECCUOHAIIbHBIW POCT W OMbIT
PEAJIbHBIX CUTYALIMA

AHLINBOP MOUHA HUKONAEBHA,
KOPEHEB BNIAIUMWP Wby,
COKEPYAK ENTN3ABETA CEPTEEBHA,

aBTOPbI HAY4YHOW CTaTbK, CTYAEHTbI 3 Kypca,

takynbteta: OpucnpyaeHums, bakanaspuar

[1anbHEBOCTOYHOTO MHCTUTYTA BCEPOCCUMMCKOrO roCY4apCTBEHHOMO YHUBEPCUTETA HOCTULIMM
(PMA MuHtocTa Poccun), r. Xabaposck, Poccus

MINIOBAHOBA HATA/IbAl AHATOJIbEBHA

[OLEHT kadheapbl rpaxaaHCcKoro npaea 1 npowecca, anpektop KOpuanyeckon KnHnku
[1anbHEeBOCTO4HOMO MHCTUTYTa BCEPOCCUNCKOMO rOCYAapPCTBEHHOMO YHUBEPCUTETA KOCTULMM
(PMA MuHtocTa Poccum), r. XabapoBsck

AHHOTauus: B [laHHO cTaTbe ByayT pacCMOTPEHbl MPeMMyLLECTBA MPaKTUKN B OPUANYECKON KIMHUMKE, Kak
ncnonb3oBaHue ahhEKTUBHOTO MHCTPYMEHTA NS HAUMHAIOLLMX OPUCTOB M CTYAEHTOB B LIENoM. B cTaTbe Tak
ke OyAyT packpbIThbl BaXHble COCTABMSIOLLME acneKTbl NPUMOBPETAEMOrO OMbiTa B NEPUOL NPOXOXAEHNS Npak-
TUKM CTYZEHTOB.

KnioueBble cnosa: HOpuanyeckas KnuHUKa, NpakTika, MPeuMyLLEcTBa, KOMNETEHLNS, PUCT, npoLiecc 0by-
YEHWS, CTYAEHT, OMbIT.

ADVANTAGES OF PRACTICING IN A LEGAL CLINIC: PRACTICAL SKILLS, PROFESSIONAL GROWTH
AND EXPERIENCE IN REAL SITUATIONS

Antsibor Polina Nikolaevna,
Korenev Vladimir llyich,
Sokerchak Elizaveta Sergeevna,
Milovanova Natalia Anatolyevna

Abstract: This article will consider the advantages of practicing in a legal clinic, as using an effective tool for
novice lawyers and students in general. The article will also reveal important constituent aspects of the ac-
quired experience during the internship of students.

Keywords: Legal clinic, practice, advantages, competence, lawyer, learning process, student, experience.

OpnHol 13 OCHOBHBIX (hopM NPOHECCMOHANBHOTO CTAHOBNEHNS ByayLIEero pucTa SBNSETCs NpakTuka.
lMpakTuka BXOAMT B NPOCHECCUOHAMNbBHBIN LMK W ABNSETCA BaXHbIM MO MH(OPMATUBHOCTM NEPUOAOM NOATO-
TOBKW W CTaHOBNEeHUs byaywiero cneyuanucta. onyyeHHble B npouecce 0byyeHNs TEOpPETUYECKME 3HAHMS,
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YMeHWs, BEPHO, TONKOBaTb HOPMATWBHbIE NPABOBblE aKTbl HAXOAAT CBOE BOMIIOLEHWE BO BPEMS MPaKTUKK,
KoTopas peanuayeTcs B opMme NpakTU4eckon NogroToBku. [poncxoauT npouecc BblpaboTku y 0byyatoLLmxcs
NpogheccnoHanbHbIX YMEHWUA 1 HaBbIKOB, (POPMUPOBAHMS NPOGECCHOHANBHBIX KOMMETEHLIUIA.

tOpmanyeckas KnmHuka — 3T0 MECTO, rae CTYAEHTbI opUANYECKMX pakynbTeToB 06naaatT BOIMOXHO-
CTbi0 MONYyYeHHble TEOPETUYECKME 3HAHUS Ha MPaKTUKe, 4TO BE3YCNOBHO ABNSETCH OYeHb BaXHO Ans byay-
LWMX NpaKTUKyIOWMX opucToB. MpuHuMas yyacte B paboyem npouecce KNWHUKK, Yy CTYAEHTOB MOSIBNSETCS
YHUKarnbHas BO3MOXHOCTb peLlaTb peanbHble IopuanYeckie crydan Ha npaktuke [1].

[MpoxoxaeHWe NpaKTUKA B HOPUANYECKON KNWHUKE nomoraeT Byaylum creuuanuctam pugndeckon
cepbl NONYy4UTb KOHKPETHbIE HaBbIkK PaboTbl C KIMEHTAMWU U HOPMATUBHO-MPaBOBON Ba3oi, a Takke pac-
LUMPUTb MOHUMAHWe STUYECKUX 1 NpOLeCCyarnbHbIX NPOLECCOB opuanyeckon paboTbl. Takom onbIT N03BONSET
Ha npakTuke yBuaeTb npobenbl B 3HaHMSX M NpopaboTaTb WX Ha NpaKkTU4eckoM ypoBHe. CTyaeHTam npego-
cTaBnsieTcs 0cobas BO3MOXHOCTb MO3HAKOMUTLCS C peanbHbIMW NPaBOBbIMU Npobremamu 1 HayuuTbes pa-
BoTaTb B KOMaHAe, YTO SBNSETCS HEOTLEMIIEMON YaCTb NPOECCHOHANBHOTO pocTa ByayLero pucTa.

PaccmoTpum nogpobHee, YTO 3HAYNUT TEPMUH IOPUANYECKAs KIMHMKAY. [JaHHbIN TEPMUH NOHMMAETCS B
[BYX 3HAYeHMsIX:

1) lopuanyeckas KNMHUKA Kak OpraHu3aL oHHas CTPyKTypa;

2) KopuamMYeckas KnuHKKa kak cneyuanbHas yyebHas nporpamma.

B nepBoM 3HaYeHUN opUaNYECcKas KnuHUKa ecTb CTPYKTYPHOE noapasderneHne, B KOTOPOM CTyAeHTbl—
OPUCTBI YHaTCS UCMOMNB30BaTh NOMYYEHHbIE 3HaHUS B 0B1acTy NpaBa Ha npakTuke [2].

Bo BTOPOM 3HauYeHUM topuanyeckas KuHWKa onpeaenseTcs kak KnuHuyeckas yyebHas nporpamma, a
UMeHHO obpa3oBaTenbHas nporpaMma NpodeCCcMoHanbHOM NOArOTOBKN COLMArbHO OPUEHTUPOBAHHbIX KOpU-
CTOB Ha Da3e yHuBepcuTeToB. KnuHuka npegnonaraeT AONOMHUTENBHYK NOATOTOBKY CTYAEHTOB MO CpaBHe-
HWHO C 0BLWMM y4eBHbIM NIAaHOM Ha OCHOBE CreLmManbHo nporpammsl [3].

Bcrneacteue npobnemaTuki Halwei HayyHo CTaTbu, Mbl ByAeM NOHUMATb KPUOUYECKYIO KITMHWUKY B Ka-
4ecTBe MeCTa, e CTYAEHTbI—OPUCTbI NOSTyYaloT creumanbHoe KimHudeckoe obpasoBaHue 1 HapabaTbiBaloT
NpaKTUYeCKNi onbIT. Be3ycrnoBHO, OCHOBHLIM HANPaBMNEHNEM TaKoro pofa CTPYKTYPHOO NofpasaenieHns By3a
SBNSIETCA NOBbILUEHME YPOBHS 0Bpa30BaHNs CTYAEHTOB C MOMOLLBI NMPUOBPETEHUS UMK NPAKTUHECKUX HaBbI-
KOB, UCMOMb3yeMbIX B NPOeCccMoHanbHon paboTe (HaBbIKM ONpaLUMBaHUS W KOHCYNbTUPOBAHUS KIMEHTOB,
COCTaBINEHUS! IOPUANYECKIX [JOKYMEHTOB, B TOM YMCIIE UCKOBbIX 3aSBMNEHUA U T. .).

Kak yxe ynomuHanocb paHee, CTyOEHTbI—OPUCTbI, MPOXoAs obyyeHne Ha AaHHoW nnaTcopme, nony-
YaloT He TONMbKO HOBbIE NMPABOBbIE 3HAHWS, OMbIT U HaBbIKM PabOTbl C KIMEHTAaMK, HO W OMpefenieHHbIe MO-
panbHO— 3TWYeckMe KavecTsa, KoTopble ByayT Heobxoaumbl B WX AanbHedwen pabote nocne OKOHYaHWS
00yyeHus B By3e, a Takke BblpabaTblBaOT AUCUMMINHY. TaK, CTYAEHT YYUTCS MyHKTYabHOCTU, OTBETCTBEH-
HOCTY 32 KOHKPETHOE [eN0 1 AanbHeilllee ero paspeLueHue.

B pamkax paboTbl CTyAeHTbl B3aUMOLENCTBYIOT HE TOMBKO C rPaAaHCKUMU NLAMI, KOTOpbIE NpUXo-
AAT 32 MOMOLLBIO B HOPUANYECKYIO KITMHUKY, HO W 3HAKOMSTCS C NPeACTaBUTENSAMI pasfiniHbIX rocyaapCcTBeH-
HbIX OpraHoB, a Takke C opraHu3aLuen paboTbl B 4aHHbIX OpraHax.

Ha ocHoBaHUM BbILLECKA3aHHOMO MOXHO C YBEPEHHOCTbIO CKasaTb, YTO KOPUAMYECKAS KITMHUKA B HACTO-
sillee BPEMS UrpaeT OAHY U3 rMaBHbIX porei B pamKax NpakTU4eckoro obyveHus CTyaeHTOB—opucToB. [lo-
CKOJbKY COBPEMEHHbIE peanin TpebytoT OT KpucTa NPaKTUYECKUX HaBbIKOB B 06nacTu paboTsl ye ¢ MOMEH-
Ta OKOHYaHWA KOPUANYECKOrO (haKynbTeTa, TO CaMbiM «BO3MOXHbLIMY» BapuaHTOM ANsi CTyAeHTa B obnacTu
NOMyYeHUs NPaKTUYECKOrO OMbiTa eLle B CTEHAX YHMBEpPCUTETa SBMSETCA MPOXOXAeHWe 06pa3oBaTenbHON
nporpaMmbl B pamkax KpUANMYECKON KNWHUKW. MIMEHHO Ha Ga3e AaHHOro CTPYKTYPHOrO nogpasgeneHuns Bysa
CTYOEHT MOXET He TOJbKO BbipaboTaTh NPOdeccoHanbHble Ka4ecTsa 1 yMeHUsi B paboTe, HO M MOMOYb Masio
3aLUMLLEHHBIM KaTeropusim rpaxgaH B 06nactu 3awuTbl Ux npas 1 cB0OOA B NPaBOBON cepe.

Takum 06pa3om, yyacTie B HOPUANYECKON KITMHUKE ABMSETCS BaXHbIM 3TanoM B 06pasoBaHum ByayLumx
OPUCTOB, TaK Kak MOMOraeT UM NpuobpecTn yHUKanbHble NPakTUYECKUE HaBbIKW, pa3BuTb NPOECCHOHamNb-
HblE Ka4eCTBa M NOMY4NTb LIEHHBIN OMbIT paboTbl B peanbHbIX CUTYaUusX, YTO B AanbHeweM cnocobeTeyeT
yCrneLHon NpodeccoHansHoM Kapbepe.

[MpobeccroHanbHbI POCT SABMSETCS OAHUM U3 OCHOBHbIX MPEUMYLLECTB Y4acTUs B OPUANYECKON KNu-
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Huke. MpakTuKa B KNWHWKE NO3BONSET CTyAEHTaM NpuoBpecTy LEHHbIA ONbIT 1 Pa3BUTb NPaKTUYECKe HaBbl-
Ku, HeOBXOAMMbIE ANS YCNELIHON Kapbepbl B OPUCTIPYOEHLMN.

YyacTue B HOPUAMYECKON KIMHUKE NPefoCTaBnsieT BOSMOXHOCTb NPaKTUKOBAThb pearbHble criydan 13
pasnuyHbix obnacten npaea. CTyaeHTbl, pabotas Nog pyKOBOACTBOM OMbITHbIX HACTABHWKOB, CTaNKWBAKOTCS
C pearbHbIMM NpobriemMamu, aHanu3upyoT CUTYaUmIo, U3yyatoT cyaebHyo NpakTuky 1 paspabartbiBaioT cTpa-
TETUIO PELIEHNS topuanyecknx npobnem. MpoxoxaeHne NpakTUKM B IOPUAMYECKON KMHMKE cnocobeTyeT
Pa3sBUTUIO KPUTMYECKOTO MbILLMEHNE 1 aHANUTUYECKUX HABbLIKOB, YTO BE3yCNOBHO NOMOXMTENBHO CKasblBaeT-
CA Ha npoeccrMoHarnbHoOM pocTe Byaywmx cneumanncTos [4].

PaccmoTpum nogpobHee NpoLecc NPOXOXAEHUs NpakTUk Byaywyx cneunanucToB HopUanveckon
cdoepbl B KIMHUKe.

[MepBbIM 3TANOM MPAKTUKKA B OPUOMYECKON KITMHUKE SBRSIETCS NPOXOXAEHWEe BBOAHOMO Kypca no BO-
npocam obcnyxuBanus knueHToB. Ocobe BHUMaHWE yaensetcs cobniogeHnto KoHguaeHynansHocTn. Kok-
(b1oeHUManbHOCTb B OPUANYECKNX KOHCYNbTaUMAX SBMSETCA BaXHbIM MOMEHTOM, TaK KaK KNWEHTY Heobxo-
AMMO ObITb YBEPEHHBIM B TOM, YTO MHCPOPMALMS OCTAHETCS TOMBKO MEXAY HAM U agBOKaTOM.

[anee, ans Toro, 4ToBbl ONPeaenuTb BO3MOXHOCTb NPEeAOoCTaBMeHUs NOMOLLM KIMeHTaM, Heobxoanmo
OnpeaenuTb COOTBETCTBYET NN CUTyaLus Unn npobrieMa KrueHTa KOMNETEHUMN KOHCYNbTaHTa. JTOT atan
OYeHb BaXKEH ANs TOro, 4Tobbl CTYAEeHThI, paboTarowme B KIMHUKE, CTankueamucb ¢ npobnemMamu, ¢ KOTopbI-
MW OHW AENCTBUTENBHO MOTYT CMPaBUTLCS.

BTopbIM 3Tanom opuanyeckon NoMoLLmM KnueHtam — sensetcs cobeceposanue. B xoge KoToporo Bbl-
SCHSTCA BCE HEOBXOAMMBI U KNKoYeBble acnekTbl. [poBoanTCS TLiaTeNbHbIN aHanu3 cuTyauun ans npego-
CTaBIeHUs], B AallbHENLIEM, OPUANYECKON MOMOLLM.

[ns paboTbl N0 NOCTyNMBLUEMY BOMPOCY, CTYAEHTaM BbILENSETCA OrpaHU4eHHOe BpeMs Ans npose-
[EHUS aHanm3a BCeX HIAaHCOB fena. B TeueHun BblOeNeHHOro BPeMeHU CTYOEHT NPOBOAMT CaMOCTOSATENb-
Hyto paboTy no BOMPOCY, NOCMe Yero HanpaBnsaeT pesynbTaTbl CBOEMY MpenofaBaTento-HacTaBHuky. Mocne
NPOBEPKK, NpK HEOBXOAUMOCTM NPOBOAUTCS fopaboTka MaTepuanoB M CornacoBaHWe faTbl KOHCYNbTaLuu C
KNWEHTOM.

Heobxoaumo OTMETUTb €lle O4HO MPEeUMYLLECTBO YYacTUst B OPUANYECKON KMUHWKE - BO3MOXHOCTb
BbICTPOUTb NPOPeCCHoHanbHble CBSA3N. B npouecce paboTbl ¢ KNMEHTaMK, CTYAEHTbI UMEKT BO3MOXHOCTb
MO3HAKOMUTCS C Konneramm 13 pasHblx obnacteil npaea, CyAbsiMW CyLOB Pa3HbIX KOPUCAUKLNIA, afBoKaTamm n
COTPYAHUKaMU MPaBOOXPaHWUTESNbHbLIX OpraHoB. JTO Be3yCroBHO MO3BONSET YBENWYMTb CMMCOK MOME3HbIX
KOHTaKTOB M NOSTy4YuUTb BO3MOXHOCTb ANS JarnbHENLIEro passuTus 1 TpyaoycTponcTaa. Kpome Toro, npakTuka
B OPUAMYECKON KNMHWKE NPeSoCTaBnseT CTyAeHTaM BO3MOXHOCTb NOMYyYNUTb XOPOLUMEe PekoMeHaaunn u oT-
3bIBbl O CBOEW paboTe, KoTopble ByayT XOPOLUMM MPEUMYLLECTBOM MpU YCTPOUCTBE Ha paboTy, B COOTBET-
CTBYIOLLME OpraH13aLuy 1 yupexaeHus, B byayLiem.

[MoaBoas UTOr UCCrefoBaHWS NPEUMYLLECTB NPAKTUKW B OPUOMYECKON KIIMHUKE, OTMETUM CrieaytoLme
Ba)XHbIE aCMeKTbl.

Bo-nepBbix, pa3BuTe NpodeccuoHasnbHbIX HABLIKOB Yepe3 MPOXOXAEHUE NPaKTUKU B HOPULUYECKON
KMUHWKEe MMEET HeOCMOpPUMbIE NPenMyLLecTBa A1 CTYAEHTOB 1 ByayLumx opucToB. llorpyxeHue B pearbHble
npaBoBble Cry4an, NPeaoCTaBNSET YHUKANbHY0 BO3MOXHOCTb NMPUMEHUTL TEOPETUYECKIE 3HAHWUS HA NPaKTU-
Ke, 4To nocnocobeTByeT Gonee NONHOMY NOHUMAHWIO NPABOBbIX MPWUHLMIMOB 11 NPOLECCOB.

Bo-BTOpPbIX, CTYAEHTbI, Y4acTBYS B MPOXOXAEHUM NPAKTUKE B IOPUAMYECKON KMMUHWKE, MOSyYaT BO3-
MOXHOCTb NO3HAKOMMTBLCS C OCHOBaMM KIIMEHTCKOTO 0BcnyxuBaHus 1 npsamon paboToi ¢ ntogbmu. Mpu npo-
XOXOEHWUN NPaKTUKN MOXHO Hay4YUTbCs CAyLLaTh W NOHUMATb NOTPEBHOCTU KNMEHTa, aHanu3nMpoBaTh ero cu-
Tyauuo 1 npegnaratb KOHCTPYKTUBHbIE PELLEHUS ero Npobnem n pasBuTb Takoe BaXHOE YYBCTBO Kak aMna-
Th0. Tak e paboTa ¢ KeHTaMn No3BonseT CHOPMUPOBATL MEXITMYHOCTHbIE OTHOLLEHHS.

B-TpeTbux, npakTika B HOPUANYECKON KIMHUKE NPEAOCTaBNSET BO3MOXHOCTL pPa3BMBaTh HaBbIKM aHa-
nM3a NpaBOBbIX AOKYMEHTOB W 3aKOHOAATENbCTBA, a TaKKe YMEHWe CTPYKTYpUpOBaTb M apryMeHTUMpOBaTh
cBou pelweHus. CTyaeHTbl MOryT y4acTBOBATb B MOATOTOBKE AOKYMEHTOB, aHanuae npasoBoi 6asbl, cocTas-
TIEHNN NMPaBOBbIX JOKYMEHTOB W NPEACTaBMEHUN MHTEPECOB KIMEHTA Nepes, pUanYeckUMm opraHamun. T
YMEHUS ABMAKOTCA BAKHBIMW KOMMETEHUMAMW NS topUCTa NoBOro YpoBHS 1 NOMOTYT NOCTPOUTL YCNELIHYHO
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kapbepy. Tak e Takue HaBblky NOMOraioT 6yayLLMM BbiNyCKHUKam 6onee yBePEHHO NOArOTOBUTLCS K BbIMyCK-
HOW KBaNMUKALIMOHHOM paboTe 1 C yCrexom ee 3aliuTuTb.

Kpome Toro, yyactue B NpakTuke B OPUANYECKON KIMHIKE CNOCOBCTBYET Pa3BUTMIO HAaBbIKOB KOMaHAHOM
paboTbl 1 B3aMMOZENCTBIS. B peanbHON tOpUaMYECKO NpakTUKke YacTo npuxogutcs pabotatb B KOMaHae,
YMEHWE XOPOLLO B3aMMOLENCTBOBATb C KOnreramu, AenuTbest MHdopmaLmei, 0bcyxaatb npaBoBble BOMPOCHI U
NPUHUMATb COBMECTHbIE PeLLEHNS HECOMHEHHO SBMISIETCS BaXHbIM NPOECCUOHANbHBIM HABbIKOM.

Takum 0bpa3om, NpakT1Kka B HOPUANYECKON KIUHKKE SBNSETCS HEOTHEMIEMON YaCTbi (POPMUPOBAHMS
NpodheccoHanbHbIX HaBbIKOB M KOMNETEHLMA Byaywux topucToB. Pa3sutine ymeHuin paboTbl C KMeHTamu,
aHanu3a opUANYECKUX JOKYMEHTOB, KOMaHAHOM paboTbl M B3aMMOAENCTBIS C KOMmeramm B npoLecce npak-
TUKW B OPUANYECKON KITMHWKE CNOCOBCTBYET Ka4yeCTBEHHOMY NPOECCHOHANBHOMY POCTY M FOTOBUT CTyAEH-
TOB K YCNELWHON kapbepe B 06n1acTyv 1opucnpyaeHLmn.
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Abstract. The article discusses the complex and contentious issue of the "collision of human lives," particular-
ly in situations where saving one life might result in the death of another. It examines the differing scholarly
opinions on whether it is permissible to sacrifice one person’s life to save another. he article argues that the
legal system should prioritize the principle that all lives are equal and that no person's life should be sacrificed
to save another’s. It concludes that permitting such actions could lead to widespread disorder and lawless-
ness, emphasizing that the Constitution of the Republic of Uzbekistan upholds the sanctity of life as a supreme
value.

Keywords: collision of human lives, extreme necessity, lawfulness and morality.

OCOBEHHOCTW NPUMEHEHWA NPABA HA KPAWHIOIO HEOEXOAUMOCTb B BOMPOCAX,
KACAIOLLUUXCA XU3HU YENOBEKA

IxymaHasapoBa MapgxoHa BoTup Kbi3bl

AHHOTaUuA. B 310N CTaTbe paccMaTpPMBAETCS CMOXHbIA 1 CNOPHBIA BOMPOC O "CTONKHOBEHMM YENOBEYECKMX
XU3He", 0cOOEHHO B CUTYyauusX, KOrga CraceHue OAHOW XW3HW MOXET npuBecTu k rmbenu apyron. B Hei
paccMaTpuBalOTCS PasnyHble MHEHWS YYEHBIX O TOM, AONYCTUMO N KEPTBOBATb KM3HBID OAHOMO YernoBeka
paay CnaceHust Apyroro. B ero cTaTbe YTBepXgaeTcs, YTo NpaBoBas cCUCTEMa LOIKHA YAENATb NPUOPUTETHOE
BHUMaHWe NPUHLMNY, COrNacHo KOTOPOMY BCE XW3HU PaBHbl U YTO HU OfHA YeNlOBEYeCKas XM3Hb He JOorKHa
ObITb NPUHECEHA B XepTBY paau cnaceHus apyroin. B Hem genaeTcs BbIBO4 O TOM, YTO pa3peLleHue nopoob-
HbIX JEeCTBUA MOXET NPUBECTU K MaccoBbIM Becrnopsiakam n Be33akoHMIo, NOAYEPKUBAETCS, YTO KOHCTUTY-
uns Pecnybnuku Y3bekuctaH npoBo3rnallaeT HEMPUKOCHOBEHHOCTb XM3HM KaK BbICLLYH) LEEHHOCTb.
KntoyeBble cnoBa: CTONKHOBEHUE YENMOBEYECKUX XKU3HEN, KpaiHAs HeoBXOAMMOCTb, 3aKOHHOCTb W HpaB-
CTBEHHOCTb.

Determining the significance of the harm inflicted and prevented does not always follow quantitative
indicators for all rights and interests. For example, in the highly debated issue of the “collision of human lives”
there is no consensus among scholars.

Today, the necessity of resolving the issue of “collision of human lives” is becoming increasingly urgent
in the context of the growing number of criminal acts such as international terrorism involving self-sacrifice in
public, taking hostages, kidnapping, and the illegal seizure of aircraft. This concerns situations where there is a
real threat to life, it is impossible to save everyone, and there is only the option to save one's own life or
someone else’s. If the choice is to save one’s own life, it would result in the death of another person (or
persons).

In contemporary criminal law theory, there is no unified opinion on this matter. V.V. Merkurev divides the
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state of extreme necessity in the “collision of human lives” into two types. The first is saving the lives of many
people at the expense of one or relatively fewer people. The second is saving one of two lives of equal value?.

The question of whether it is permissible to sacrifice another person to save one’s own life is the primary
problem in the issue of the “collision of human lives”. Scholars’ opinions on this matter vary significantly. Some
unanimously reject the legality of saving one's life at the expense of another's death, considering such actions
a crimed. Others believe that transferring the risk of death from oneself to others is not a crime but is
considered an immoral acte.

One of the most illustrative examples of the collision of two equal lives, known as the “Pufendorf plank”
named after S. Pufendorf, is considered suitable for assessing the situation. The example is presented as
follows: “During a shipwreck, one of the survivors grabbed hold of a floating plank, and another person also
grabbed onto the plank to save his life. However, realizing that the plank could not support both of them, the
first person used physical force to push the second person off the plank, condemning him to death, and
thereby saving himself"7.

N. S. Tagantsev, who considered sacrificing another person to save one’s own life as lawful, put forward
the idea, “I, undoubtedly, can deprive another of life to save myself’é. V.A. Blinnikov also supported this view®.
However, there are scholars who argue that sacrificing the second person to save one’s own life cannot be
considered extreme necessity. For instance, V.A. Vladimirov and Y.I. Lyapunov expressed the opinion that
“saving one’s life at the expense of another’s life should be considered intentional murder, even if it was the
only means of salvation™?. Y.M. Tkachevsky emphasized that saving one's life at the expense of another’s
cannot be recognized as extreme necessity. Depriving a person of life can only be recognized as extreme
necessity in criminal law in exceptional cases where it is the only way to prevent the death of many people™".
A.V. Nikulenko, also opposed to depriving another person of life, stated that “because all human lives are
equal, it is not permissible to sacrifice another person’s life even to save one's own”'2,

According to the survey results conducted during our research, 40.3% of participants believed that since
one person’s life is equal to another’s, such an action cannot be considered lawful. Meanwhile, 58.4%
indicated that in such a situation, it would constitute going beyond the boundaries of extreme necessity. Only
11.7% of respondents considered the act of sacrificing another person's life to save their own as lawful,
arguing that it is never permissible to demand a person to sacrifice their life in any circumstances’s.

Based on our analysis, it can be emphasized that the resolution of this issue should be grounded in the
position that certain situations are self-evident and clear, requiring no proof for acceptance. The Preamble of
the Constitution of the Republic of Uzbekistan sets forth the goal of building a humane democratic state where
a person, their life, liberty, honor, and dignity are considered supreme values. Article 13 affirms that “a person,
their life, liberty, honor, dignity, and other inalienable rights are the highest values’. Article 25 states that “the
right to life is an inalienable right of every person and is protected by law. An attempt on a person’s life is the
gravest crime™4. Thus, one can conclude that life is the supreme value, and there is no more severe crime
than depriving someone of life.

In our view, the law cannot permit the sacrifice of a third person’s life to save one's own because, in a
state of extreme necessity, the main consideration should be that the harm inflicted is less than the harm

4 Mepkypbes B. B. 3awuTa 6e3onacHoCTY YernoBeka W ero XusHenesTensHoCTY : MoHorpadinst / Poccuiickast KpuMuHonorudeckas accoupaums. - M., 2006. - C. 31.

5 Cnyukmit V.. OBcTosTenbeTea, MCKMIOYaLoLLMe YrONOBHYK OTBETCTBEHHOCTb. — J1.: 3. NlenuHrpagckoro yHuepcuteTa, 1956. — C. 105.

6 lomaxuH C.A. Ykas. cou. — C. 52; Wapropopckuit M.[. M3bpaHrHble paboTsl no yronosHomy npasy. — CM6.: FOpua. uenTp Mpecc, 2003. - C. 397-398.

7 Xmenesckas C.A. «Konnuaus xuaHeit» kak dnnocoBcko- npaBosas npabnema //®unocodns nonutuki 1 npasa: COOpHMK Hay4HbIx paboT. M.: 3patens Bopobés
A.B., 2011. - C.46-544; Xmenesckas C.A. Mpobriema Konnuaum xusHeit ¢ noauuuin punocodckont pedpriekcun. / YpoBeHb KWU3HN HaceneHus permoHos Poceun. —
2020, Tom 16 Ne 2. C. - 100-107.

8 TaraHues H. C. Pycckoe yronosHoe npaso. Jlekuun. YacTb obwas. B2 1. T. 1.- M., 1994.-C. 555.

9 BriHHukoB B. A. OBcTosTeNbCTBa, UCKTIOYaKOLLMe NPECTYNHOCTb AesHUS, B YronoBHOM npase Poccuu. - Ctaponons, 2001. - C. 140.

10 Bnagumupos B. A., NanyHos 0. W. OBcTosTenbeTea, ckniovatoLLme npectynHocTb AesHus. - M., 1970. - C. 82.

" YronosHoe npaso. Obwas yactb // Mog pea. H.®. KysHeyoson, FO.M. Tkauesckoro, MH. bopaeHkosa. — M.: Mag-so MI'Y, 1993. - C. 238.

12 HukyneHko A.B. OBcTosTeNnbCTBa, UCKMIOYatoLLMe NPECTYNHOCTb AESHWS: KOHLENTyanbHble OCHOBbI YTONOBHO-NPABOBOIA pernameHTauuy. [uc... AoK. 1op. Hayk. —
CaHkT-MeTepbypr, 2019. c. 275.

3 These data were compiled based on the analysis of results obtained from a survey conducted on the Google Docs platform. The survey was sent on March 10,
2023, by Tashkent State University of Law to the Higher School of Judges under the Supreme Judicial Council, the Investigation Department under the Ministry of
Internal Affairs, the Academy of the Ministry of Internal Affairs, the Academy of Law Enforcement of the Republic of Uzbekistan, and the General Prosecutor's Office
of the Republic of Uzbekistan through letters numbered 7-01/995-4-01, 7-01/996-4-01, 7-01/997-4-01, 7-01/998-4-01, and 7-01/999-4-01.

14 The Constitution of the Republic of Uzbekistan // National database of legislative information, 01.05.2023, No. 03/23/837/0241.
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prevented. Since one person’s death cannot be considered less harmful than another person’s death, such an
act cannot be deemed lawful. Every person’s life is equal to another’s; when one life is preserved at the
expense of another, the harm inflicted is considered equal.

If we enshrine in law the right of an individual to sacrifice another's life to save their own, this will soon
lead to widespread disorder and lawlessness. This conclusion is based on the following considerations:

The first argument comes from Lord Denning, who states, “If hunger can be a justification for theft even
once, it opens the door to all sorts of lawlessness and disorder. If homelessness is once accepted as a
defense against trespass, no one’s home will be safe. Necessity can open a door that no one can close”'.
The second argument is from Edmund Davies, who asserts, “The law regards self-help with deep suspicion
and only permits it in exceptional circumstances. This caution is necessary because necessity can easily
become a cloak for anarchy”16.

Based on the above analyses, we draw the following conclusions:

1. One person’s life is always equal to another’s, and in such a situation, it is impossible to inflict
lesser harm. Therefore, extreme necessity cannot exist in this context.

2. The Constitution of the Republic of Uzbekistan prohibits depriving a person of their life, and under
no circumstances can this be justified.
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YIK 34

[OHATWUE MHBECTULINOHHOTO COT TALLIEHKA,
KAK ®@0PMbl WUHBECTULIMOHHOW
JEATENIbHOCTW B CAPEPE
[PAOCTPOMTEJIbCTBA

CBETWKOBA AHACTACHA AJIEKCAH[IPOBHA

CTyZeHT
Poccuiickas akagemust HapogHOro X03sICTBa U roCcyAapCTBEHHO
cnyx6bl npu MpesnaeHte Poccuitckon depepaum (PAHXUIC)

AHHOTaUMA: B CTaTbe paccMaTpUBAETCA MOHATUE U COAEPXaHWe MHBECTULIMOHHOTO AOroBopa B cepe rpa-
[0CTPOUTENBCTBA. PacKpbiBatoTCsl pasnuyHble MOAXOMbl HA OPUAMYECKYIO NPUPOAY WHBECTULIMOHHOMO [0MO-
Bopa. O60CHOBbIBAETCS HEOOXOANMOCTb CO3[aHMs EANHOTO MOHSTUS «MHBECTULIMOHHBIN KOHTPAKT» U ero 3a-
KOHOZATEMNbHOro 3aKpenneHus.

KnioueBble cnosa: rpafocTpoUTenbCTBO, MHBECTULIMOHHBIA KOHTPAKT, MpUpoaa UHBECTULIMOHHOTO KOHTPaK-
Ta, UHBECTULIMOHHOE COrNaLLeH1e, NHBECTULIMOHHbIE NPABOOTHOLLEHNS.

THE CONCEPT OF AN INVESTMENT AGREEMENT AS A FORM OF INVESTMENT ACTIVITY IN THE
FIELD OF URBAN PLANNING

Svetikova Anastasia Alexandrovna

Abstract: the article discusses the concept and content of an investment agreement in the field of urban plan-
ning. Various approaches to the legal nature of the investment agreement are revealed. The necessity of cre-
ating a single concept of "investment contract" and its legislative consolidation is substantiated.

Keywords: urban planning, investment contract, nature of the investment contract, investment agreement,
investment legal relations.

['pagoCTPOMTENBLCTBO 3TO OfHA M3 OLICTPO pasBuBaOLLMXC cdep, koTopas TpebyeT BonbLnx kanuTa-
INOBIOXEHMI. B 3TOI CBS3U NpUBNEYEHNE CPEACTB MHBECTUPOBAHMS CNOCOBCTBYET Pa3BUTUIO MHADPACTPYKTY-
Pbl rOpoAa 1 peanusauum KpynHbIX NPOEKTOB, KOTOPbIE HEe MOTYT BbiTb OCYLLECTBIEHbI CAMOCTOSTESNBHO rOCY-
AaPCTBOM MW UHBIM AIULOM, OCYLLLECTBASIOLMM CTPOUTENLCTBO.

Cratbs 1 [pagocTpoutenbHoro kogekca Poccuickoin efepaumm yctaHaBnuBaeT onpeaenexne rpago-
CTpoUTENbHON AeATenbHOCTU. [pagocTpouTenbHas AedTeNbHOCTb — LEATENbHOCTb MO PasBUTUIO TEPPUTO-
pWi, B TOM YiCNe FTOPOAOB W WHBIX NOCENEHUI, OCYLLECTBNSEMas B BUAE TEPPUTOPMANBLHOMO NNaHMPOBaHMS,
rpagoCTPOUTENbHOMO 30HUPOBAHUS, MIIAHUPOBKWA TEPPUTOPUMN, apXUTEKTYPHO-CTPOUTENTBHOMO NPOEKTUPOBa-
HWS, CTPOMTENLCTBA, KanuTanbHOrO PEMOHTA, PEKOHCTPYKLMN OBBEKTOB KanuTasnbHOro CTPOUTENbCTBA, 9KC-
nnyarawum 30aHnin, COOPYXEHUN.

Bbiwwe 6b1n0o yka3aHo, 4To, 4acTo, AN Pa3BUTUS TEPPUTOPUM rOpPOLa NPUBNEKAKOT CTOPOHHWUX NHBECTO-
poB. OCHOBaHWeM [N BO3HWKHOBEHUS MHBECTULIMOHHBIX OTHOLLEHWA SIBMSETCA 3aKMYEHWe 4OroBopa Wiw
WHOro cornawenns. OgHUM W3 Takux BapWaHTOB SBISIETCS 3aKMOYEHUE COrfalleHust Unu JOroBopa Mexay
rocyaapCTBOM 1 MyHULMNaNbHbIM 06pa3oBaHMEM W YaCTHbIM MHBECTOPOM COrMaLLeHus, B OTHOLIEHUN OO bEK-
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TOB, KOTOpble HaxoasATcs B cdepe Ny6nnYHOro MHTEpeca.

B crnyyae uHBECTUPOBaHNSA B Cdepe rpafocTpouTenbCTea byaeT NPUMEHSTLCA TEPMUH «KanuTanbHoe
BNOXeHWe», KOTopoe 3adukcupoBaHo B ctatbe 1 ®eaepanbHblil 3akoH oT 25 depans 1999 roga Ne 39-03
«O6 MHBeCTULUMOHHON AesTenbHOCTM B Poccuiickon deaepaumm, OCyLecTBNSemMoi B (opMe KanuTanbHbIX
BNOXeHWny» (fanee - ®eaepansHoro 3akoHa oT Ne 39-03). CornacHo yka3aHHOW CTaTbe, KanuTanbHOe BIO-
XEHME — 3TO MHBECTULMN B OCHOBHOW KanuTan (OCHOBHbIE CPEACTBA), B TOM YMCIIE 3aTpaThl Ha HOBOE CTPOM-
TEMNbCTBO, PEKOHCTPYKLMIO U TEXHWYECKOE NEPEBOOPYXEHWE AEUCTBYIOWMX NPEANnpUATUA, npuobpeteHre
MaLLnH, 060pyA0BaHNS, UHCTPYMEHTA, MHBEHTapS, NPOEKTHO-U3bICKaTenbCckue paboTbl U Apyrie 3aTpaTbl.

B npuBeneHHOM BblLlE ONpeSEeNeHnN «KanuTarnbHOMO BIOXEHUS» PacKpbiBAeTCA U TEPMUH «UHBECTU-
LUnny», KOTOpbIA Takke onpegensetcs ®efepanbHblii 3akoH oT Ne 39-03. MHBecTUuMn — 3TO AEHEXHbIe
CpeacTBa, LeHHble Bymaru, MHOe MMYLLECTBO, B TOM YWCIE UMYLLECTBEHHbIE MPaBa, MHble NpaBa, UMEeLoLMe
AEHEXHYI0 OLEHKY, BKNaablBaemble B 06beKTbI NPeAnpPUHUMATENBCKON U (UNK) MHON AEATENbHOCTM B LiENsX
NonyveHns NpUBLINK 1 (UK) BOCTUKEHMS MHOTO NONE3HOro addekTa.

CnenyeT OTMETUTL TakxKe TOT (haKT, YTO yKa3aHHbIA paHee (edeparibHblid 3aKOH COAEPXKUT OTKPbITHIN
nepeyeHb NuL, KoTopble MOryT BbITb UHBECTOPAMU, TO €CTb HE COAEPXWUT NPSMOro ykasaHus Ha 3anpeT AN
Kakon-nnbo rpynnbl.

Hanbonee yacto BcTpeyaeMoe onpefenieHne UHBECTULMOHHOTO AOroBopa —CornalleHne Mexay WHee-
CTOPOM 1 3aKa34MkoM, MO KOTOPOMY OAHa CTOpOHa (MHBecTop) 0bs3yeTcs nepeaatb MHBECTULMM, @ COOTBET-
CTBYIOLLEE BO3HArpaxaeHue, 0643yeTcs OCyLLecTBUATb UX BMOXEHUE HA OCHOBE WHBECTULMOHHOMO MPOeKTa He-
ABWKUMOCTU M NOCHeayroLen nepefaym ero B COGCTBEHHOCTb MHBECTOPY B CPOK, YCTAHOBNEHHbIN [JOTOBOPOM.

B coBpemeHHON Hayke HeT OAHO3HAYHOTO NOAX0AA K MOHUMAHWIO CYLLHOCTY WHBECTULIMOHHOMO [Or0BO-
pa. Psg aBTOPOB NPUAEPXKMBAKOTCS MHEHUS, YTO MHBECTULMOHHBIN JOrOBOP HOCUT rpaxaaHCKo-NpaBoBOMN Xa-
pakTep, Apyrve yyeHble NpULEePXNBAKOTCA MHEHWUS 06 aAMUHICTPATUBHON NPUPOAE YKasaHHOro LOroBopa.

B aTOM CBA3M, B OTEYECTBEHHON HayKe BbILENSETCH HECKOMbKO MOAXOA0B K MOHUMaHWK0 NpUpoabl UH-
BECTULMOHHBIX cornalieHni: 1) rpaxgaHcko-npaBoBas Npupoaa; 2) agMUHACTPATMBHO — NpaBoBas; 3) cMe-
LIaHHas.

BONbLUMHCTBO Y4YeHHbIX BCE Xe MpUaepX1BatoTCs NepBOro Noaxoda K npupoge MHBECTULMOHHOM CO-
rnalleHusl, ykasblBasi, YTO JaHHbIE OTHOLEHWUS PETYIMPYIOTCS UCKMIOYUTESTIBHO HOPMaMK FpaXaaHCKoro npa-
Ba. K uncny CTOPOHHWKOB JaHHO Teopun MOXHO oTHecT J1.A. JlyHua, W. 3. ®apxytanHosa v A. H. Knunxuxa.

Ho, npu 3atom, Heobxo4nMO yka3aTb, Y4TO Cpeay CTOPOHHWMKOB AAHHOW MO3WLMW CYLLECTBYIOT Onpeae-
INEHHbIE PasHOrnacKsl B MOHUMaHUM MHBECTULMOHHbIX NPABOOTHOWEHWA. YacTb aBTOPOB, YKa3blBaKOT, YTO
WHBECTULIMOHHbIN [OrOBOP SIBISETCA CaMOCTOSTENbHbIM HEMOMMEHOBAHHBLIM B [paxgaHckoM kogekce Poc-
cumckoin GegepaLum LOroBOPOM.

[pyras 4acTb aBTOPOB, NPUAEPXKMBAETCH MHEHUS, YTO WHBECTULIMOHHBIN LOrOBOP SBMSETCS KOHKpET-
HbIM JOTOBOPOM, UCXOAS U3 €0 COAEPX)aHus.

Tak, B. C. AHOXMH B Ka4yecTBe WHBECTMLMOHHOTO AOrOBOPa paccMaTpyBaeT AOrOBOP CTPOUTENLHOMO
noapsaa; O. O. buptokos K MHBECTULMOHHOMY OrOBOPY OTHOCWT JOTOBOP KyNMn-Npogaxu HeasuxumocTy. Mo
MHeHnto M. . BparnHckoro, MHBECTULMOHHBIN JOrOBOP — OfAMH W3 BapyaHTOB AOroBopa NpoCTOro ToBapw-
LjecTBa.

Mpu 3aTOM, HEOBXOAUMO Y4YMTbIBATL, YTO AaHHBIA MOAXOLA paccMaTpuBaeT MHBECTULMOHHBIA JOrOBOP,
Kak cornalleHne paBHbIX CyOBEKTOB, TO €CTb OTCYTCTBYKOT (hOpMbI, KOTOpbIe Obl Npeanonarany Hanuume nyo-
NIMYHOMN BNACTU, Ha YTO yKasblBaeT, Hanpumep, J1. I'. KponoTos.

VIHBECTULMOHHbIE COrMalleHns NPeACcTaBAstoT CoBO MHOMOTPaHHYK U CROXHYIO CTPYKTYPY NpaBooT-
HOLLEHWIA, B KOTOPOW, B TOM YMCIIE, MPUHUMAET y4acThe He TOMbKO CyObEeKTbI rpaxhaHCKUX Npas, HO Takke M
onpenerneHHblid Kpyr OT UMEHU rocyaapcTea.

Kak ykasbiBaeT J1. . KponoToB, noaxon CTOPOHHUKOB afMUHUCTPATUBHO-NPABOBOW NPUPOabl UHBECTU-
LMOHHbIX cornatienmi (B. M. MosonuH, M. W. KynaruH) «basupyetcs, B nepByto ovepeab, Ha MOHUMaHUM UH-
BECTULIMOHHbIX JOTOBOPOB Kak COrnaLleHui, 3aKkrovaeMblX Mexzy rocy4apCTBOM 1 MUHBECTOPOMY.

CnepnyeT 0OTMETUTb, YTO Ha MpakTUKe, B NOATBEPXKAEHNE AaHHbIX NOAXOLOB, CYLLECTBYH KaK UCKMOYM-
TEMNbHO aAMWHWUCTPATWBHbIE COrMALLEHUs, Tak U rpaxaaHCcKo-npaBoBble 4OroBopbl. Kpome Toro, 6onbLuyto
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4acTb MHBECTULMOHHBIX COrMaLLeHnid COCTaBNAT CMELLaHHbIE JOroBOPbI, KOTOPbIE COEpPXaT, Kak YacTHble,
TaK 1 NyBANYHbIE 3NIEMEHTbI.

/IMEHHO K 3TOMY MOHUMAI0 U CBOAWUTCA TPETWA MOAXOZ K MOHUMAK NPUPOAbl MHBECTULMOHHBIX COrna-
LIEHWHA.

CTOPOHHWKM JaHHOW TEOPUK YKa3bIBAOT, YTO MHBECTULMOHHBIE JOrOBOPbI PETYNINPYIOTCS Kak rpaxiaH-
CKO-NPaBOBbIMM HOPMaMH, Tak U aAMUHUCTPATUBHO-NPABOBbLIMMU.

CornacHo nyHkTy 1 cTaTbe 124 paxaaHckoro kogekca Poccuickon Pegepaunn Poceninickas Pegepa-
uns, cybbekTbl Poccuiickon ®epepaumn: pecnybnukm, kpasi, obnactu, ropoga dheaepansHoro 3HayeHusl, ab-
TOHOMHas 0bnacTb, aBTOHOMHbIE OKpYra, a Takke ropoAcKue, CENbCKMe NOCENeHUs 1 Apyrue MyHuumunanb-
Hble 0Bpa3oBaHNs BbICTYNAIOT B OTHOLUEHWSAX, PETYNUPYEMbIX rPaXaaHCKUM 3aKOHOLATENbCTBOM, HA PaBHbIX
Hayanax C MHbIMW y4aCTHUKaMU 3TUX OTHOLLEHWIA - rpaxgaHamu U KpuaMYeckumm nuuamn. M3 ykazaHHoro
cnegyeT, 4To roCyAapCTBO MOXET SABMATLCA CTOPOHOW rPaX4aHCKO — MPaBOBbIX OTHOLLEHWIA, B CBA3N C YeEM,
HEBO3MOXHO TOYHO YCTaHOBUTb, KAKOro MPUpPOAa MHBECTULIMOHHBIX COrfalleHun.

[Mpu onpepeneHnn NpUpPoLbl UHBECTULIMOHHBIX OTHOLIEHWA HEODXOAMMO Npexae BCero onpenenurb
CYOBEKTHBIN COCTAB KOHKPETHOrO COrnalleHunsi, CogepxaHue AaHHOMo COrnalleHuns), a Takke, KakuMm HopMamu
OHO BygpeT perynupoBatbes. Vicxoas 13 COBOKYNHOMO aHann3a yka3aHHbIX KpUTepueB MOXHO ByaeT onpese-
IUTb, Kakas Npupoaa y KOHKPETHOrO MHBECTULIMOHHOTO COrMaLLeHns.

Ha gaHHbIA MOMEHT, B 3aKOHOAATENbCTBE OTCYTCTBYET ONpefefieHne MHBECTULIMOHHOIO KOHTpaKTa, npu
9TOM B cTaTtbe 8 ykasaHHoro paHee ®enepanbHoro 3akoHa oT N 39-03 ykasaHo, YTO OTHOLIEHNS Mexay CyOb-
eKTamMmy MHBECTULIMOHHOW AEATENbHOCTU OCYLLECTBNSAIOTCA HA OCHOBE [OrOBOpa M (WMnu) roCyAapCTBEHHOTO
KOHTpaKTa, 3aKrnovaemblx MEXIY HAMW B COOTBETCTBMM C [ paxaaHckum kogekcom Poccuitckon defepaumm.

/13 yka3aHHOW cTaTbi, MOXHO caenaTh BblBOg, YTO B pamkax ®efeparnbHoro 3akoHa o1 Ne 39-03 nHee-
CTULMOHHBIA KOHTPAKT (COrnalleHne) perynupyeTcs Hopmamu rnasbl 28 paxagaHckoro kogekca Poccuinckon
denepauuu, B CBA3N C YeM CTOPOHbI PaBHbI NEpes 3akOHOM W ApYroM, Kak CyBbeKTbl rpaxaaHCKMX npaBooT-
HOLLEHMMN.

BmecTe ¢ TeMm, HeobxoanMo Takke y4nTbiBaTb, YTO rPAAOCTPOUTENLCTBO ABMSETCS Cneynduieckon
chepoit AedTensbHOCTH, B KOTOPOM rOCYAapCTBO BbICTYNaeT B MHTepecax 06LecTBa W BbINOSTHSET CBOK COLjU-
anbHyl gyHKumo, cornacHo KoHctutyumm Poccuitckon ®eaepaummn. Pag MHBECTULMOHHBIX COrMaLLEHUR, Ko-
TOpble HanpaBneHbl HAa CTPOUTENLCTBO COLMAnbHO BaxHbIX 06beKTOB B Poccuiickon Gegepaumm B Lenom, a
TaKke B cybbektax Poccuiickoin deaepaunm, HOCAT UCKIHOYNTENBHO aAMUHUCTPATUBHO-NPABOBON XapakTep
WHBECTULIMOHHbIX OTHOLLEHWI B Cpepe rpagocTponTensCTaa.

Takum 0bpa3om, HEBO3MOXHO YTBEPXAATb, YTO NPABOOTHOLLEHUS B CGhepe MHBECTULIMOHHON AesTenb-
HOCTU B chepe rpagoCcTpOUTENBCTBA HOCST MpaXaaHCKO-NPaBOBOM XapaKTep, Aaxe C Y4ETOM yKasaHus Ha 370
B ctatbe 8 ®epepanbHoro 3akoHa o1 N 39-03,

Heobxoaumo otmeTuTb, 4to MpasutensctBoM Mocksbl B MoctaHoBneHun Ne 255-M11 «O nopsigke npo-
BEJEHNS KOHKYPCOB 1 ayKUMOHOB N0 NoABopy MHBECTOPOB Ha peanun3aumio MHBECTULMOHHBLIX NPOEKTOBY OT
19 mast 2004 ropa paspaboTtaHa 1 yTBEpPXAEHA TUNOBast (POPMa MHBECTULIMOHHOIO 4OroBOpa.

[Mpu 3TOM, NpU aHaU3e MHbIX JOKYMEHTOB U3 pasfnyHbIX CGEp MOXHO MPUIATK K BbIBOAY, YTO UHBE-
CTULIMOHHbIM JOTOBOPOM MOXHO Ha3BaTb Ntoboi AOKYMEHT, rae ByaeT npucyTCTBOBATL MHBECTUPOBAHME. Tak,
Hanpumep, 4OroBop NpPoCToro ToBapuiectsa MUHUCTEPCTBOM UMYLLECTBEHHBIX OTHOLEHM Poccuiickon de-
Aepauynn paccmaTpuBaeTcs Kak CUHOHUM UHBECTULIMOHHOMY [OroBOpY.

OtcyTCTBME €AMHOTO NOHUMAHMUS C 3aKOHOAATENBHON TOUKM 3PEHNS MIHBECTULMOHHOMO AOrOBOpa CO3aaeT
MHOX€eCTBO Npobriem B NpaBOBOM PerynmpoBaHus MHBECTULMOHHONM AesTenbHOCTY. [paBoBoe perynnpoBaHmne
WHBECTULIMOHHON [EeATENbHOCTU OCYLIECTBSETCH Pas3nuyHbIMI OTPaCsMi NpaBa M BKIOYAET HOPMbI PaXx-
AaHCKOro, aMUHUCTPATUBHOIO, HAsIOrOBOr0, TAMOXEHHOIO, BarKOTHOIO, MEXAYHapOAHOrO W UHOro npaea.

BmecTe ¢ Tem, cosgaHue eauHoro akta eaepansHoro YpoBHs, B KOTOPOM Obl OAHO3HAYHO onpeaens-
10 6bl TEPMUH «MHBECTULMOHHBIN KOHTPAKT» C Y4eTOM BCEX 0COBEHHOCTEN HOPM MpaBa, B pamMKax KOTOpbIX
OH MOET bbITb 3aKITIOYEH.

Takum obpasom, Bbin Bbl chopmynmMpoBaH 0OLWMA U €AMHBIA NOAXOH K MOHUMA WHBECTULMOHHOTO
KOHTpaKTa, ero cneunduk 1 0cobeHHOCTEN NPaBOBbIX HOPM, MOANEXALLMX K NPUMEHEHMIO.

XVII INTERNATIONAL SCIENTIFIC CONFERENCE | WWW.NAUKAIP.RU




n OPYCITPYIEHLIAA, FOCYIAPCTBO  TPABO

Cn1coK MCTOYHUKOB

1. [papoctpoutenbHblin kogeke Poccuitickoin Peaepauum ot 29 gekabps 2004 N 190-03 (pea. ot
04.08.2023) (c nam. v gon., Bctyn. B cunty ¢ 01.09.2023)

2. [paxpaHckuin kogeke Poccuitckon ®epepaumv (Yactb nepeast) ot 30.11.1994 N 51-03 (peq. ot
24.07.2023) (c uam. u pon., Betyn. B cuny ¢ 01.10.2023)

3.  ®epepanbHblit 3akoH "O6 MHBECTULMOHHON AesTenbHOCTM B Poccuickon degepauyni, ocyLlecTs-
nsemon B hopme KanutaneHbIx BnoxeHuin" ot 25.02.1999 N 39-03 (nocnegHss pegakums)

4. [locraHoBneHuem [Mpasutensctea Mocksbl o1 27 anpens 2004 r. Ne 255-M111M «O nopsigke npose-
[EHUS KOHKYPCOB M ayKLMOHOB MO NOA60PY MHBECTOPOB Ha peanu3aLmio MHBECTULMOHHBIX MPOEKTOBY

5. Kommepueckoe (npegnpuHumaTensckoe npaso) npaso. YuebHuk. B 2 1. T. 2. 4-e uag., nepepab. u
pon. / nog pegd. B. ®. Monoxngonyno. M., 2009. C. 114

6. WHBecTUUMOHHOE NpaBo. YuebHoe-npakTuyeckoe nocobue / U. 3. ®apxytauHos, B. A. TpanesHu-
koB. M., 2006. C. 432.

7. Tucnua B. MHBecTuumonHbIn gorosop // 3akoH. 2003. Ne 6. C. 114-116.

8. Kponotos J1. I'. MpaBoBoe perynupoBaH1e KOMMEPYECKMX UHBECTULMIN B OOBEKTHI KanuTanbHOM
cTpoutenscTaa. [uc. kaHa. topud. Hayk. Cl16., 2011. C. 104-105.

9. Muxaitnos W.0. K noHsTuto nHBecTuLmoHHoro cornatueruns // Becthuk C6ry. 2017. Ne 4. C. 1-18.

XVII MEXIYHAPOIHAA HAYYHO-NPAKTHYECKAA KOH®EPEHLIUA | MLIHC «HAYKA i NPOCBELLLEHUEN



IOPYCTIPYIEHLIA, TOCYIAPCTBO M MIPABO n

YIIK 340

KOPPYNLIMA B CUCTEME ObPA30BAHMA
POCCUNCKOW (EEAEPALINN: AKTYAJIbHBIE
[IPOBJIEMbI TEOPWUW W NPAKTUKW

KIMMEHTOBA MOJIMHA CEPTEEBHA

CryoeHr
Orb0Y BO «BnagnBocTokckuid [ocyaapCTBEHHbIA YHUBEPCUTET»

HayuHbiii pykogodumens: BepewacuH Cepeeli pueopbesuy
0.non.Hayk, K.ropud.HayK, npogheccop
@Ir60Y BO «Bnadusocmokckuli [ocyOapcmeeHHbIl yHugepcumem»y

AHHOTaLMA: KOPPYNLMOHHbIE MPOSIBNIEHNS M3BECTHbIE ELLE B APEBHME BPEMEHA, @ B HACTOSLLEE BPEMS KOp-
PYNUMs MPOHMKIA BO MHOTVE chepbl OOLLECTBEHHOM XWN3HM M B LIENIOM BCTPOMNACh B COLMAnbHbIE OTHOLLE-
HWS MeXay MoabMU, B COUManbHbIA NOPSAOK, CTana YacTbio XKu3Hu obLiectsa. [locTaTouHO OCTpOit ABNsieTCs
npobnema koppynuumn B chepe 06pasoBaHms. MogepkeHHOCTb cdepbl 0Bpa3oBaHNs KOppyNLuK NopoXgaeT
B 0DLLeCTBE CHIKEHME POMNM 1 3Ha4eHUst 06pa3oBaHNs 1 ero HEOBX0ANMOCTM B AanbHEMLLEN XU3HW YeNoBe-
Ka, Aa 1 B Lenom cam obpasoBaTenbHbIi NPOLECC B paccMaTpuBaeMbIX YCOBUSX yxe He JaeT TOro pesynb-
TaTa, kotopoe TpebyeTcs Ans pasBuTus 0bLLECTBA, HE SBMSETCA KaYeCTBEHHLIM, HE COOTBETCTBYET 06pa3o-
BaTeNbHbIM CTaHAApTaM.

KnioueBble cnoBa: 0bpasoBaHue, koppynuus, 06LLecTBO, rocyaapcTso, npenoaasarerb, CTyAeHT, NpoTUBO-
[ENCTBME KOPPYNLMK, LETEPMUHAHTDI.

CORRUPTION IN THE EDUCATION SYSTEM OF THE RUSSIAN FEDERATION: ACTUAL PROBLEMS OF
THEORY AND PRACTICE

Klimentova Polina Sergeevna
Scientific adviser: Vereshchagin Sergey Grigorievich

Abstract: Corruption manifestations have been known since ancient times, and now corruption has penetrat-
ed into many spheres of public life and, in general, has integrated into social relations between people, into the
social order, and has become a part of society. The problem of corruption in the field of education is quite
acute. The susceptibility of the education sector to corruption generates in society a decrease in the role and
importance of education and its necessity in the future life of a person, and in general, the educational process
itself in these conditions no longer gives the result required for the development of society, is not of high quali-
ty, does not meet educational standards.

Key words: education, corruption, society, state, teacher, student, anti-corruption, determinants.

ObpasoBaTenbHas OesTensHOCTb Beeraa Obina HanpasneHa no CBOEN Npupoae Ha obecneveHne uH-
TEPECOB Kak Yeroseka, Tak W obLlecTBa W rocydapcTea B LESIOM, NOCKONbKY OT YPOBHS 06pa3oBaHHOCTU B
CTpaHe 3aBUCUT pa3BUTME B chepe SKOHOMMKM, MOMUTUKK, coumanbHoi ccepe. Takas ponb 0bpasoBaHus 1
ero 3HaveHue ans obliecTtsa 1 CTpaHbl 00YCNOBNMBAET HANPaBREHUs rOCYAAaPCTBEHHON MONUTUKK, onpeae-
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nseT 0CoBEHHOCTW roCyAapCTBEHHOO YNpaBeHNs B paccMaTpuBaemoit cdepe, BaxHOW 3aaadeit KOTOporo
sBnsieTca obecneyeHmnst BbICOKOrO YpOBHSI 0bpa3oBaTenbHON AeATENBHOCTU B Hawen ctpade [1, ¢.34], yto
NOMOXMTENBHO BNWSET B LUESIOM Ha Pa3BUTHE roCyaapCTBEHHbIX 1 0BLLECTBEHHbIX MHCTUTYTOB.

Mexgay Tem, B HacTosiLiee Bpemsi obpasoBaTenbHas AeaTeNbHOCTb XapakTepusyeTcs onpeaeneHHbIMm1
npobrnemamu, KOTopble CO34atoT BriarogaTHyo NOYBY AN KOPPYNLMOHHBIX NPOSIBEHNA, B YAaCTHOCTH, OTCYT-
CTBME BbICOKOKBANMULMPOBAHHBIX CMEeLMan1cToB B cepe 06pa3oBaHms, AENCTBUTENBHO 3aNHTEPECOBAH-
HbIX B BbIMYCKE CTYAEHTOB, OTBEYaOLMX TPeOOBaHUAM K 0ObEMY 3HAHWIA, KOMNETEHLMI U HABBLIKOB, KOTOPbIE
OHW [BOMKHbI NONYYNTb Ha BbIXOZE U3 y4ebHOro 3aBefeHns, HegoCcTaToK HeobXxoanMbIx Ans obpasoBarenb-
HOro npoLiecca TEXHOMNOTUIA U YCNOBWA 1 Np. HecMoTps Ha To, YTO rocyAapCTBO BbIAENSET 3HAYUTENbHbIE Ae-
HeXHble CPeAcTBa Ha obecneyeHne opraHusaLmm obpa3oBaTesibHOMO NpoLecca B Haanexallem obbeme 1 Ha
HaanexalleM YpoBHe 1 Ha NOBbILeHWe 3apabOoTHbIX NaT Neaarormyeckoro CocTasa, Koppynumus NpogomkaeT
NposIBNATLCA B 06pa3oBaTeNbHON Cdhepe, TeM CambIM CHUXAs aBTOPUTET U LIEHHOCTb 06pa3oBaHmMs B 06LLe-
CTBE, @ PaBHO CYLLECTBEHHO YMansisi yBaXeHWe K neaarory Co CTOPOHbI CTYAEHTOB B YCOBUSIX, Korga npeno-
[aBatenb, 3n10ynoTpebnsas cBOMM MomnoxeHneMm, TpebyeT OT aTTecTyeMblX OnpeaerneHHoe BO3HarpaxaeHue
32 XOPOLUYHO OLIEHKY 3a 3K3aMeH.

/I 370 He eauMHCTBEHHBLIN NPUMEP KOPPYMNLMOHHBIX MPOSIBNIEHWUIA, B YACTHOCTW, NpaKTUKa CBMAETENb-
CTBYET O TOM, YTO HEMPABOMEPHbIE AENCTBUS CO CTOPOHbI MPEenoAaBaTeNbCKOro NepcoHana oCyLLeCTBAT-
Cs, B YaCTHOCTM, C BKoaKeToM By3a, C NPeAOCTaBNEHNEM CTyAeHTaM oBLwexuTuin ¢ bonee KOMGOPTHLIMM
YCNOBWSIMM 3@ BO3HArpaXaeHne Co CTOPOHbI MOCMEeHNX, Ha3HaYeHNe MOBbILLEHHON CTUMNEHAWM, BbINOMHEHNE
3a CTy[eHTa NUCbMEHHOI paboTbl, BKIOYAs UTOTOBYK aTTeCTaLMoHHY0 paboTy v np. npedepeHuyun B OTHO-
LUEHWUM CTYAEHTOB 3a AEHEXHY0 BnarogapHocTb npenogasatenio [2, ¢.275].

lpaBoBas NPUPOAA M CYLLHOCTb KOPPYMNLMK OTNIMYAETCS CBOEN LOCTAaTOYHOM CIOXHOCTBIO, YTO 0BYyCnoBnu-
BaeT HeODXOANMOCTb ee UCCMeA0BaHMS HE TOMbKO Kak MPaBOBOrO SBMEHNS. 3yueHneM NoHaTIS, Npupoabl v ae-
TEPMUHAHT KOPPYNLWW 3aHUMAKOTCS NPEACTABUTENN Pa3HbIX HAYK, B YACTHOCTW, MOMMTONOMAW, COLMONOrm, neu-
xonorun. O4eHb BaXHO 151 NPOTUBOAENACTBIS KOPPYMNLMK NCCNEA0BaTb COLMAsbHYH0, NCUXOMOTUYECKYHO, KpUMI-
HOMOTUYECKYH0 COCTABALLME MPUYMH €€ BO3HUKHOBEHNS, 0OCOBEHHO ECMIM YUUTBIBATb, YTO KOPPYNLMOHHbIE MPO-
SIBNEHMS BO3HMKAKOT HEe CMOHTAHHO, M NPEALIECTBYIOT ONPeaenieHHbIe NPEANOCHIKA, B CUMY KOTOPLIX KOPPYNLW-
OHepamm BbICTPaMBAETCS NfiaH AEMCTBUN MO peanu3aLyi CBONX NPECTYMHbIX HAMEPEHMIA B XM3Hb (0COBEHHO 3TO
NPOSIBNSETCS B KOPPYNLIMOHHBIX OTHOLUEHWSIX, HOCSILLWX CUCTEMHBIN U OpraHn30BaHHbI XapakTep).

Mpobenbl B 3aKOHOAATENLCTBE - MWL OAHA U3 NPUYMH KOPPYNLMM Kak B LIENoMm, Tak 1 B ccepe obpa-
30BaHuS.

BaxHon n Hanbonee ocTpoit npobnemoit 3aech ABNseTcs npobnema HU3KUX 3apnnat negaroros, COOT-
BETCTBEHHO, MOTVBbI KOPPYMNLMM B NEPBYO O4epPeab CBA3aHbI C NMUYHOI BbIFOLOM, NONyYaeTcs, YTo, NOXanyn,
CaMbIM BaXHbIM YCIOBMEM CHUXEHWS KOPPYNLMM SBNSIETCA XOpOLLas 3apaboTHas nnaTa COTPYAHWUKOB, a Tak-
XE OTNaXeHHasi CUCTeMa MOparibHOMO M MaTepuanbHOro CTUMYMMPOBaHUS (MOOLLPEHMS, NMPOABKEHNS MO
cnyx6e). MNosbiweHre 3apaboTHOM NnaTkl, HanpaBneHue (UHAHCOBbLIX MOTOKOB Ha BCEX YPOBHsX 0bpa3osa-
HWS1 B HY)XXHOE PYCNO NPUBEOET K 3HAYUTENbHOMY CHKEHWMIO TaKUX MOKasaTenei, kak B3ATOYHUYECTBO, 3110-
ynoTpebnexue cnyxebHbIM NONOXEHWEM, pacTpaTa BmKETHbIX CPeACTB U APYTME NPECTYMHbIE AESHNS.

HecoMHeHHO, SKOHOMWYECKWe TPYAHOCTM CrneadyeT cunTaTb Haubonee 3HaYMMbIMKU KPUMUHOTEHHBIMM
AeTepMUHaHTaMK, POPMUPYHIOLLMMM OPraHN30BaHHYK NPECTYNHOCTb B MMPOBOM MaciTabe, yBenmumsatoLym-
MW CMOCOBHOCTb MACKMPOBKM OBLLECTBEHHbIX LIEHHOCTEN, 061afalolmx BbICOKON MaTepuanbHON LEHHOCTBIO
W, Kak CnescTBIUE, NOBbILLEHWE MHTEPECA CO CTOPOHbI KOPPYNLMOHEPOB. Pa3BuTie MUPOBOTO XO3SICTBA NpU-
BEMO K TOMY, YTO KOPPYNUMOHHAs NPecTynHOCTb CyMena HanTh BbIXOL Ha MeXayHapoaHbI YpOBEHb 1 CTaTb
Hanbonee pacnpoCTpaHEHHOM 1 ONACHOM.

Peskoe nMyLLECTBEHHOE paccroeHue obLiecTBa ABNSETCS Cepbe3Hoi 3apaden rocygapctea obecne-
4NTb JOCTOMHbIA YPOBEHD XKIU3HWM CBOErO Hapoada. BmecTe ¢ Tem, JaHHOE SIBNEHWE NopoXaaeT YyBCTBO Heao-
BEPUS Nt0AEN ApYr K ApYry, MPOBOLMPYS pasnunyHble (hopMbl Hacunmus. He YTo 1HOe, Kak 3KOHOMMYECKas He-
CTabunbHOCTb, CO30AET NOCTOSHHbIE MH(NALMOHHBIE CKaYKW, 3aCTaBnss YMHOBHWKOB HaxoauTb Nobble nc-
TOYHMKM JOXOAO0B, @ Takke CTUMYNMPYET KOPPYNLMOHHYIO NPECTYNHOCTb, B YAaCTHOCTK, U B 0Bpa3oBaTeNbHOM
cepe, BeAib UMEHHO 3A€Cb BO3MOXEH AepUUMT (PUHAHCUPOBAHWS BCEN ee CTPYKTYPbI.
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Hanbonee cyLieCTBEHHON NPUYMHON KOPPYNLMM SBASETCA HWU3KOE Ka4yecTBO MOATOTOBKM K LUKOME, KO-
TOPOE He MO3BONSET yYaLyMMCS XOPOLLO MOArOTOBUTLCA K BCTYMUTENbHLIM 3K3aMeHaM. IMeeT MecTo pasmbl-
BaHWE KOHCTUTYLMOHHOIO NPUHLMMA PaBHbIX BO3MOXHOCTEN. ITOT NpUHLMN 06bIYHO Ha3bIBatoT "GecnnaTHbIM
obpasoBaHuem". IT0 03HAYaET, YTO CTAPTOBbLIE BO3MOXHOCTW M3HAYaNbHO HEpPaBHbI, KOTOPbIE AENATCA MEX-
AY TEMW, KTO MOXET W HE MOXET NnaTtuTb "HeobXoanMbIe" B3SATKM.

CnepyeT OTMETUTb eLle OAWMH HEMArlOBaXHbI AETEPMUHAHT B MOMMUTMYECKON cdepe, CrnocobCTByo-
LM COBEPLUEHNIO NPOTMBO3AKOHHbIX AEACTBUI B 06pa3oBaTenbHOM cchepe, 310 cnabbiin YpoBeHb Npodeccu-
OHasIbHOW MOArOTOBKM M COBEPLUEHCTBOBAHNSA kafpoB. V3-3a HepocTaTka (MHaHCOBOro obecneyenus orpa-
HWYMBAIOTCH BO3MOXHOCTU MOBbILIEHUS KBANM(MKaLMM NpenogaBaTeNibCkoro CoCTaBa Kak B Halleil CTpaHe,
TaK 1 3a ee npegenamu. OTcyTcTBUE OGBEKTUBHOCTU, YECTHOCTU M BBICOKUX STUYECKUX CTAaHAAPTOB B YHUBEP-
cuTeTaX, YTO NMPUBOANT K NMLLEHMIO BbICLIMX Y4eBHbIX 3aBe4eHWN rocyaapCTBEHHON noaaepxku. Poct kop-
PYNLMN QUCKPEAUTUPYET KBUHTACCEHLMIO YHUBEPCUTETCKOrO 06pa3oBaHus.

HemanoaxHoi npobremoin cpeay AeTEPMUHAHT KOPPYNLUMOHHBIX NPOSIBIIEHMI B cdhepe 0bpa3oBaHus
SBMISIETCA MPaBOBON HUTMMW3M, XapakTepHbIn Ans OOMbLUMHCTBA POCCUSH, MOA KOTOPbIM NoApasyMeBaeTcs
OTpULi@HWe 3aKOoHa, ero 3HaveHue B 0OLLECTBE 1 rocyaapcTBe, YMbILLNEHHOE ero HeucrnomnHeHne nubo ucnon-
HEHWE TOMbKO MCKMIOYUTENBHO MOA CTPAXOM HACTYNMeHUs OTBETCTBEHHOCTW, @ HE NOTOMY, YTO, 3aKOH eCTb
3aKoH. B HacTosiee Bpems cUTyaumsi BOCNPOU3BOAUT (hU3NYECKME U MCUXOSIOTUYECKUE YCOBUS, KOTOPbIE
NPOCTO BOCMPOM3BOAAT W BbI3bIBAKOT COXPAHEHWE CTaTYC-KBO B OTHOLLEHUM KOPPYNLWW Y CELyHOWEro noko-
neHus rpaxgaH. Y 00blYHbIX JI0AEN CNIOXKHbIE OTHOLIEHWUS C KOPPYNLUWEN, C OBHOWN CTOPOHBI, 3TO HEYTO npe-
3peHHoe. OHaKO OHM TakKe CMUPSIOTCS C NPOLIECCOM W Y4aCTBYIOT B HEM U, CrefoBaTenbHO, YBEKOBEUMBa-
toT cuctemy [3, ¢.172].

Tarke cpeaun NpUYKH, CNOCOBCTBYIOLMX COBEPLLEHUIO KOPPYNLMOHHBIX NpaBOHapyLleHui B ccepe 06-
pa30BaHus, CriedyeT Ha3BaTb HELOCTATOYHOCTb KOHTPOSbHBIX MEPONPUSTUIA CO CTOPOHBI HaA30PHbIX OPraHoB,
4TO CPEAM NPOYErO TaKKE MOXHO 0BBACHUTL TEM, YTO YKa3aHHbIe OpraHbl Takke MOryT HaXo4uTbCs B KOppyn-
LUMOHHBIX CBSA3SX, @ PaBHO HEeHaanexallyl pernaMeHTauuio paccMatpusaemon obriactu, B YaCTHOCTH, He
npegycMaTpuBatoTCs HOPMbI B 0Bpa3oBaTenbHOM 3aKOHOAATENbCTBE, KOTOpble Obl YCTpaHUNM Henpospau-
HOCTb 0Bpa3oBaTenbLHOro NpPoLecca, TeM CambiM BIUSS HA CHXKEHME POCTa KOPPYNLMOHHbBIX MPOSIBIIEHN.

Cpeaun Mep NpOTMBOAEUCTBUS MPOSIBIIEHNIO KOpPYNLmMK B Cchepe 06pasoBaHns MOXHO Ha3BaTb MOBbI-
LUeHNe LeHHOCTM 06pa30BaHus, a Takke kayecTBa 0byyeHns. OTO npeanonaraet BBeAeHME 6onee BbICOKOrO
YPOBHSI Onnathl CNeLuanicToB C BbICLUMM 0Bpa3oBaHNEM; NOBbILLEHUE KOHKYPEHTHOCTW npu oTbope B y4eb-
Hble 3aBefeHus M B npouecce 00y4eHus B BbICLUMX Y4EOHbIX 3aBEAEHUSX U y4ebHbIX 3aBeAeHNSIX CPEAHErO
npodheccmoHanbHoro 0bpasoBaHust; BHeAPEHNE 3KOHOMMYECKM 0DOCHOBaHHbLIX 06BEMOB HAabOPOB Ha Crewu-
arnbHOCTU B COOTBETCTBUM CO CMPOCOM SKOHOMUKM 1 obLlecTBa. Heobxoanmo yBenmunTs OTBETCTBEHHOCTb 3a
KOPPYNLMOHHY0 AEATENBHOCTD, B TO Xe BPEMS YNyyLUTb Ka4eCTBO COLManbHOM 3almThl npenogasartenen [4].

B 3aknoyeHne cnepyeT ckasaTb, YTO KOPPYNUMS CBOAMT Ha HET MPEUMYLLECTBA BbICLIETO U CPEAHEro
npodpeccroHanbHoro 0bpa3oBaHns, faxe MOXET NPUBECTU K PenyTaLWOHHOMY Konnancy Bcei cucTeMbl 06-
pasoBaHKs B CTpaHe. B HacTosLee BpeMs Ha 3aKOHOAATESbHOM YPOBHE OTCYTCTBYHOT MEPbI N0 NPOTUBOAE -
CTBMIO KOPPYNLUMW UMEHHO B chepe 0b6pasoBaHus, a Te, YTO NpeanaralTcs Ha AOKTPUHANBHOM YPOBHE, He
MOMyYarT CBOEro 3aKOHOAATENbHOMO 3aKPENeHNs U He BKIKOYAKOTCH B COOTBETCTBYHOLLME CTpaTerim u npo-
rpamMmMbl MO MPUYKMHE OTCYTCTBUS HEOOXOAMMOrO BIOIKETHOrO (HMHAHCUPOBAHUS, @ TakKe OpraHU3aLMOHHbIX
YCIOBUIA, HO TEM HE MeHee Kaxaoe obpa3oBaTenibHOe yupexaeHne ans NogHATUS BaxHOCTU 0bpa3oBaHus B
obulecTBe, €ro LLeHHOCTW ANs YenoBeka JOIMKHO Ha NoKanbHOM ypoBHe pa3pabaTtbiBaTb NONMUTUKY, Nporpam-
My CTpaTeruto no NPOTUBOAENCTBMIO KOPPYNLMOHHBIM NPOSIBNEHMAM B 06pa3oBaTeibHOM NpoLiecce.
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0COBEHHOCTW OCMAPUBAHWA CAENOK
HECOCTOATENbHOTO 10JXHUKA W
[IPABOBbIE NOCAEACTBUA NX
HEAEUCTBMTEJIbHOCTK

APAKENAH MAPAT CTAHWC/TABOBKY

MarucTpaHT
CaHkt-lNetepbyprckoro nHeTutyTa (punuana) BryHO (PMA Muntocta Poccum)

AHHOTauMA: cTaTbsi UcCrieayeT pUANYECKe acnekTbl OCNapyBaHUs CAENOK B KOHTEKCTe GaHkpoTcTea. AB-
TOp aHanuaupyeT, kakue CAenkn MoryT ObiTb NPKU3HAHBLI HEAENCTBUTENbHBIMA U OCHOBAHMS AN1s 3TOTO, OCBE-
Ljasi TeMy NOAO3PUTENbHBIX U MPEANOYTUTENBHBIX CAENOK, KOTOPble MOTYT BbiTb OCMOPEHbI B pamKax GaHk-
potctBa. Ocoboe BHMMaHWe yaensieTcs npoLeccyanbHbiM 0COBEHHOCTSIM OcnapuBaHus, BKIOYas Aokasa-
TENbCTBa HEPaBHOLEHHOCTI WCMONHEHWUs1 0653aTeNbCTB W MpaBOBble MOCNEACTBUS MPU3HAHUS COENOK He-
[eicTBUTENbHBIMI. ABTOP paccMaTpuBaeT BOMPOCHI BO3BPaTa UMYLLECTBA B KOHKYPCHYIO Maccy W mocnef-
CTBUS ANsi KDEAMTOPOB, NPY 3TOM KacasiCb PECTUTYLIMOHHbIX aCMEKTOB HeAeCTBUTENBHOCTI CAENOK.
KnioueBble cnoBa: ocnapuBaHWe CLOEnoK, HEeCOCTOSTEMbHbIA [LOMKHWUK, OGAHKPOTCTBO, MOAO3PUTENbHbIE
CAENKW, NPeanoYTUTENbHbIE CAENKW, HeAeiCTBUTENBHOCT CAENOK, PeCTUTYLMS, NPaBOBble MOCMEACTBUS,
KOHKYPCHasi Macca, KpeamTopbl, 3aKOHOAATeNbCTBO 0 HAaHKPOTCTBE.

FEATURES OF CHALLENGING THE TRANSACTIONS OF AN INSOLVENT DEBTOR AND THE LEGAL
CONSEQUENCES OF THEIR INVALIDITY

Arakelyan Marat Stanislavovich

Abstract: The article explores the legal aspects of challenging transactions in the context of bankruptcy. The
author analyzes which transactions can be invalidated and the grounds for this, highlighting the topic of suspi-
cious and preferred transactions that can be challenged in the framework of bankruptcy. Special attention is
paid to the procedural features of the challenge, including evidence of unequal performance of obligations and
the legal consequences of invalidation of transactions. The author examines the issues of the return of proper-
ty to the bankruptcy estate and the consequences for creditors, while touching on the restorative aspects of
the invalidity of transactions.

Keywords: contesting transactions, insolvent debtor, bankruptcy, suspicious transactions, preferred transac-
tions, invalidity of transactions, restitution, legal consequences, bankruptcy estate, creditors, bankruptcy law.

lMpouecc ocrnapuBaHWs COENOK B paMkax mpoueaypbl 6aHKPOTCTBA SBMSIETCS CIOXKHOW 3agaven, oby-
CNOBJIEHHON MHOXECTBOM HOPUANYECKMX TOHKOCTEN. BaxHO rnyBoKO MOHUMATh, Kakue CAENKW AOMKHUKA MOryT
ObITb OCMOPEHBI, YTO B CBOK OYEpEedb MOXKET MPUBECTU K MPU3HAHUIO UX HeAenCTBUTENbHBIMU. OnpeaeneHmne
KaTeropui 0CrnopuMbIX CAENOoK TpebyeT BHAMATENBHOMO aHanm3a Kak (hakTuyeckux 06CToaTensCTB gena, Tak 1
AENCTBYHOLLIErO 3aKOHOAATENBCTBA, YTO ABNSETCS KIHOYEBLIM acrnekToM B npoueaype 6aHkpoTCTBaa.

HavaTb aHanu3 npoueaypbl ocnapuBaHus CAENoK B pamkax 6aHKpOTCTBa criegyeT ¢ 0cobom kaTeropum
CAENOK, M3BECTHBIX KaK NOAO3PUTENbHbIE CAENKW. OTU CAENKN XapaKTEpU3ylTcs TEM, YTO OHW Bbinu ocy-
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LeCTBNEHbI B TEYEHME ToAa A0 Nodauu 3aseneHnst 0 BaHKpoTCTBE unu nocne ero npuHatus. CornacHo cTa-
Tbe 61.2 3akoHa 0 BaHKPOTCTBE, Takue COEenKkM MOryT BbiTb NPU3HaHbI apbUTPaXHbIM Cy4OM HEAENCTBUTESb-
HbIMW, ECIIM BCTPEYHOE WUCMONHEHME 0653aTenbCTB APYroi CTOPOHON caenku 6bino HepaBHoueHHbIM. Ocoboe
BHUMaHWe yAenseTca CyvasM, Korga YCnoBus CAENKW 3HAYUTENbHO YXYALLAKT NONOXEHWE AOMKHMKA Mo
CPaBHEHWIO C YCIOBUSIMU, KOTOPbIE 0BBIYHO MPUMEHSIKOTCA B aHarNornyHbIx obctosTenscraax!’.

BaxHbIM acnekToM ocrnapuBaHus MOA03PUTENBbHBIX CAENOK SBNSAETCS 060CHOBaHWE HEPaBHOLEHHOCTM
BCTPEYHOrO McnonHeHus. Yuérble A. B. FonosusHuH u C. C. 3abnoukuit B cBoer paboTe nogpobHO MayyatoT
9TOT BONPOC, MOAYEPKMBAS, YTO HEPABHOLIEHHOCTb BO3HWKAET, KOr4a PbIHOYHAs CTOMMOCTb MepeaaHHoro
[OMKHUKOM MMYLLECTBA MM BbINOSTHEHHBIX UM 0653aTENbCTB OLLYTUMO NPEBOCXOAUT CTOMMOCTb, KOTOPYHO OH
nomnyyaeT B OTBET. OTO O3HAYAET, YTO CYLIECTBYET 3HAUUTENbHLIN AucbanaHc Mexay Tem, 4To 6bino npeao-
CTaBIIEHO M MOMYYeHO, YTO MOXET YKa3blBaTb HA BO3MOXHbIE NOMbITKA UCKYCCTBEHHOTO YMEHbLUEHWS akTUBOB
LOMKHMKA B yLiepb nHTepecam kpeauTopos!s.

B cnyyasx npusHaHus coenku HeAencTBUTENbHON Ha OCHOBAHWUM HEPABHOLLEHHOCTW NPpesoCTaBNseMblX
CTOpOHaMn 00513aTenbCTB, CTOPOHA, BLICTYNAOWaAs B PONM KPeauTopa, CTankuBaeTcs ¢ HeobXOAMMOCTbLIO
peanusauun npouenyp Bo3Bpata nepegaHHoro e uMylectsa. dkenept E.C. AkumoBa oTMeyaeT, Yto B no-
L06HbIX 06CTOATENBCTBAX KPEAUTOPbI UMEKOT BO3MOXHOCTb 06paTUTLCS K MEXaHU3MY 3aLLuTbl CBOUX UHTEpe-
COB, MHTErpupysicb B peectp TpebGoBaHWN KpeauTopoB B pamkax fgen o GaHkpotcTe. [laHHOe geicTBue
NpeaocTaBnseT UM ouLManbHy0 BOSMOXHOCTb apTUKYNMPOBaTh MPETEH3NUN K BO3BPaLLaeMOMy B paMKax
BaHKpPOTCTBa MMYLLECTBY MK APYrM akTMBaM, TEM CaMbiM hOPMUPYS IOPUANYECKYKD OCHOBY ANS UX BO3Me-
LLeHWS! UMK BOCCTAHOBNEHNS NPaB Ha AaHHble akTyBbI 'S,

Ecrv coenka Gbina 3akmnioyeHa AOMKHUKOM Nocne TOro, Kak Cya NPUHAN 3asiBneHne o ero 6aHKpoTCTBe,
WNK B TEYEHWE TPeX NeT A0 3TOr0 MOMEHTa, M 3Ta CAeNKa HaHecna UMYLLECTBEHHbIN yLlepb camomy LOmKHM-
Ky W ero Kpeautopam, TO Takas caernka NoanexuT ocrnapuBaHuIo.

Caenku ¢ npeanoyTeHNEM 3aHUMAtOT BaXHOE MECTO B KOHTEKCTe BaHKpOTCTBA, MOCKOMbKY OHU BAMSIOT
Ha paBHonpaswue kpeautopos. CornacHo ctatbe 61.3 3akoHa 0 BaHKPOTCTBE, Takue CAenKW nognexar ocna-
PUBAHWMIO 1 MOTYT ObITb NPU3HAHbLI CYAOM HedenCTBUTENbHbIMU. [peanoyTeHne OAHOMY U3 KpeauTopoB MO-
KET MPOSIBNATLCS YEPE3 M3MEHEHME €ro Mo3vuMn B peecTpe TpeboBaHWiA, YTO BEAET K HECMPaBEANMBOMY
NpeumyLLecTBy nepes oCTanbHbIMI KpeauTopamu.

Coenku ¢ npeanoyTeHNeM, 3aKMOYEHHbIE B KPUTUYECKMIA NEPUO OT Nonyroga A0 OAHOTO Mecsua ne-
pea nofayen cyaoMm 3asBneHust 0 BaHKpOTCTBE, a Takke NOCNe 3TOr0 MOMEHTA, MOryT ObiTb OCNOPEHbI 1 NpK-
3HaHbl HegencTBUTENbHBIMI. OCHOBaHWE ANs TAaKOrO PELUEHNS 3aKIYaeTCcs B TOM, YTO B pe3ynbTaTte Takoi
COENKN OJHOMY UIM HECKOMbKUM KpeauTopam Obino npefocTaBfieHO HecrpaBennMBoe MpeuMyLLeCTBO MO
CPaBHEHMIO C ApYrMK.

AHanus ocnapuBaHusi C4ENOK B pamkax 6aHKpoTcTBa He 6bin Obl nonHbIM 6€3 yyeTa caenok, Bbinon-
HeHHbIX 6e3 ogobpeHus BpeMeHHoro ynpasnstowlero. CornacHo NyHKTy 2 cTaTbk 64 3akoHa 0 6aHKpOTCTBe, B
nepuog HabnoaeHns QOMKHIUK OrpaHnYeH B CBOE BOSMOXHOCTM COBepLUaTh caenku 6e3 npegBapuTenbHOro
COrnacus BPEMEHHOTO YNpaBnsoWero. 310 NPaBUIO CIYXMT 3alUUTHBIM MEXaHU3MOM, NPeoTBpaLLaloLmMM
BO3MOXHOEe HedobpOCOBECTHOE PacnopsKEHUE akTuBamu, W o0becneymBaeT KOHTPOMb 3a (PUHAHCOBBIM
yrpaBfieHNEM B KpUTUYECKUIA NEpUOZ Nepes BO3MOXHbIM 06bsBNeHeM 0 BaHKpOTCTBE.

Coenku, coBeplUeHHble Be3 Takoro cornacusi, aBTOMaTU4ECKM MOMAAAKT B KaTeroputo 0CropuMbIX
MOryT BbITb NPU3HAHbI HEAENCTBUTENBHLIMY CYAOM.

Bonee ToOro, npeactaBnseTcs NOrMyHbIM, YTO M. 2 CcT. 64 3akoHa 0 GAHKPOTCTBE BLICTYNAET Kak 4acT-
HbI CRyyail cocTaBa ocrnapuBaHus, 3akpenneHHoro B CT. 173.1 [K P® o HegeicTBUTENBHOCTH COENKM, CO-
BEpLUEHHON 6e3 HeobX0AMMOro B Cuny 3aKkoHa Cornacus TpeTbero nuua. Takoit BbIBOA HAXOAMUT OTPaXEHUE W
B cynebHon npaktuke (MoctaHoBnenue ApbutpaxHoro cyaa Mockosckoro okpyra ot 12 Hosbps 2019 r. no
peny Ne A41-35614/2015).

17O HecocTosATenbHOCTU (BaHKpoTCTBE): heaep. 3akoH ot 26 okT. 2002 r. Ne 127-®3 (nocnepHss pepakuus) // KoHcynbTaHTIINIOC: HagexHas npaBoBas nopaepxka.
M., 2023. URL: https:/www.consultant.ru/document/cons_doc_LAW_39331/ (nata obpalieHrus: 01.06.2024).

18 TonoBu3HuH A. B., 3abnoukuit C. C. K npobneme ocnapuBaHusi Nof03puTENbHBIX COENOK A0MKHMKa // 3akoHbl Poccuu: onbiT, aHanus, npaktuka. 2011. Ne7. C. 32.
19 AxumoBa E. C. HekoTopble BONpoChl OCnaprBaHms CAENOK A0MKHUKa npyu 6aHkpoTcTee // Obpasosanue v npaso. 2020. Ne4., C. 202.
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CornacHo ctatbe 173.1 MpaxgaHckoro kogekca P®, ansa ocnapusaHus coenku He TpebyeTcs nogreep-
XOEHWe HeraTMBHbIX NOCNEeCTBUN, TakuX Kak yiiepb npasam unu 3alimilaembiM 3akoHOM nHTepecam. OgHa-
KO Npu OCMapuBaHWM COENOK B pamkax GaHKpOTCTBa Mo NyHKTY 2 cTaTbk 64 3akoHa 0 6aHKpoTCTBE HEOOXO-
AMMO [0Ka3blBaTb Bped, MPUYMHEHHBIN NpaBaM KpeauTopoB. OTO NMOATBEPKAAETCA aHanuM3oM cyaebHoi
NPaKTWKK, B YacTHOCTK, [NocTaHoBneHnem ApbutpaxHoro cyda Mockockoro okpyra oT 25 ceHtsbps 2018
roga no geny Ne A40 61182/2015. B faHHOM NOCTaHOBIIEHUM YKa3bIBAETCS, YTO KOHKYPCHbIN YNpaBsHOLLIA,
obpaLuasich B CyA C 3asBneHNEM O HeJeNCTBUTENBHOCTU CAENOK U O NOCNEACTBUAX 3TON HeLeNCTBUTENbHO-
CTU, JOMKEH CTPEMUTLCS 3aLUMUTUTb HapYLLEHHbIE NpaBa W 3aKOHHbIE MHTEPECHI KpeauTopoB. Takum 0bpasom,
NPOCTO 3akmntoyeHne caenok 6e3 cornacus BPEMEHHOO YNPaBMAIOLWETO He ABMSETCH AOCTATOYHbIM OCHOBA-
HWEM ONS WX NPU3HAHUS HEAENCTBUTENbHLIMU, ECMIN 3T CAENKA He HapyLIaT npasa KpeauTopoB. Takum
obpa3som, B NpeAMET uccrnefoBaHus no paccmatpruBaemomy 060co6neHHOMY Cropy, Hapsay C YCTaHOBNEHN-
emM HeobXoauMMOoCTW nonyyeHust u hakta NOMyYeHWs Cornacus BPEMEHHOTO YNPaBnstoOLLEro, Haanexano
BKMKOYNTb BOMPOC O HAPYLLEHWW OCrapuBaeMbIMi CAENKamm (NnaTexamit) NpaB KpeaMTOPOB A0MKHMKaZ0 21y,

Takum obpasom, npu ocnapueaHumn no cT. 64 3akoHa 0 6aHKPOTCTBE CyAbl UCXOASAT U3 TOrO, YTO TPeby-
eTcs [0oKa3biBaTb Bpe npaBaM M OXpaHsSeMbIM 3aKOHOM MHTEPECaM, YTO He COBCEM KOPPENUPYET CO CTaTbel
173.1 TK P® B TonkoBaHun BC P®. Tem He mMeHee, (hopmarbHbIA COCTaB ocnapuBaHns no cT. 64 3akoHa o
BaHKpOTCTBE NPEACTABNSETCA HecnpaBeasMBbLIM, Tak Kak caenka Oyget npusHaHa 6e3 Hanmuums Bpefda,
Y4ETOM TOrO, YTO MpaBa HanpsMyK BPEMEHHOIO YNpaBnsloLero He 3atparmeatotcs. CrnefoBaTenbHo, npea-
nonaraeTcs YTo paspeLLeHne UMELLMXCA pasHornacui NoAX040B BO3MOXHO Takum 06pasoM, YTo Bpes npu
3aKIHYEeHNN COEKN B OTCYTCTBUW COrracisl BPEMEHHOTO YNPaBISOLLErO NPe3toMUPYETCS, OOHAKO OTBETHMKN
BNpaBe LoKa3aTb, YTO BPEA CAEMNKOW He MPUYNHEH.

OnHUM 13 NPOSIBNEHNA Cneyndukn OTHOCUTENBHO OCMapuBaHUS CAENOK BbICTYMaeT 3akpennexue cne-
LManbHbIX OCHOBaHWIN HEOENCTBUTENBHOCTY Takux caenok. CornacHo cT. 61.1 3akoHa 0 6aHKpOTCTBE, CAENKN
HECOCTOATENbHOrO AOMKHWKA MOTYT BbITb NPU3HaHbI HEeAENCTBUTENBHLIMI B COOTBETCTBUM C HopMamm [K PO
1 3akoHa 0 HaHKpOTCTBE.

B pamkax 3akoHa 0 6aHKPOTCTBE CYLLECTBYIOT CrieLman13npoBaHHble NOMOXEHNS, KacatoLnecs Hepen-
CTBUTESBHOCTM CAENOK, KOTOPbIE JOMOMHAIT U pacumpsatoT obuime nonoxerus K PO o HegencTBUTENBHOCTY
caenok. OCOBeHHOCTb 3TUX MOSNOXEHWUA 3aKITHOYAETCS B TOM, YTO A1 NPU3HAHUS COENKU HeAeNCTBUTENbHON B
pamkax BaHKpOTCTBa HEOBXOAMMO YuMTbIBaTh Kak OBLUerpaxaaHckue OCHOBaHUS, Tak U crneuuduyeckue ge-
(heKTbl, KOTOpblE NPUOBPETAOT 3HAYMMOCTb TOSBKO B MpoLecce BaHKpoTCTBa. JTO BKIKOYAET B cebs aHanms
Hanmuns 0cobbIX NOPOKOB, TakuX kak 0bMaH, 3noynotpebreHne foBepremM W Lpyrue CXOXMe HapyLUEHWs, KO-
TOpbIE, ByaYyUM BbISBNEHHBIMM B X04€e npoLeaypbl 6aHKPOTCTBA, MOTYT CIYXUTb OCHOBAHWEM AN NPU3HAHWS
COENoK HepencTauTenbHbIMK. Takum obpasom, rmasa l1l.1 3akoHa o baHKpoTCTBE AeTanuanpyeT u yrnybnset
NPaBOBON MeXaHu3M, No3Bonss ¢ bonblueit 3P EEKTUBHOCTLIO 3alLMLLATb NpaBa KpeauTopoB 1 obecnevynsatb
cobnoaeHre NPUHLMNOB CripaBeIMBOCTM U 3aKOHHOCTH B NPOLIECCaX HECOCTOATENBHOCTUZZ,

B cutyauun baHkpoTcTBa, apbuTpaxHble Cyabl MOTYT NPU3HaTb HEAENCTBUTESBbHBIMU Te CAEMKM, KOTO-
pble B 00bIYHbIX YCMOBUSIX rpaxaaHckoro obopota octanuck Obl B cune, bnarogapsi NpYMEHEHMIO cneumdn-
4eCKMX HOPM, 3aKPEnNEHHbIX B 3akoHe 0 BaHKPOTCTBE. ATH CreLmanbHble HOPMbI YCTaHABIUBAKOT KpUTEPUM,
MO KOTOPbIM AaXe 3aKOHHO 3aKMOYEHHbIE CAENKM MOrYT BbiTb OCMOPEHbI B pamkax npoLleaypbl HeCOCTOS-
TEMNbHOCTW, ECAM OHWU CMOCOBCTBYIOT YLLEMMEHUI0 UHTEPECOB KPEAUTOPOB UMW HapyLLakT MPUHLMMLI Crpa-
BEAJIMBOrO pacnpeneneHns akTuBoB LOIDKHMUKA.

KntoyeBbIM acnekToM 34eCh SBNSETCA COBMELLEHWE NOPOKOB, MPUCYLLMX CAENKaM Kak Mo 0BLwmum, Tak 1
no cneuunanbHbIM ocHoBaHUAM. OBLume NOpoku BKKOYAT B CeBS HApYLIEHWS], YCTAHOBEHHbIE [paxgaHCKUM
kogekcom PO, Hanpumep, obmaH unmn 3noynotpebnexne gosepueM. CreynansHble NOPOKM, NPeayCMOTPEH-
Hble 3aKOHOM O BaHKPOTCTBE, HANPSIMYKO CBS3aHbI C NPOLEAYPOI HECOCTOATENBHOCTH M MOTYT BKIOYaTh Ta-

2 [locTaHoBneHue ApbutpaxHoro cyna MockoBckoro okpyra ot 12 Hos6. 2019 r. no peny Ne A41-35614/2015 /I KowcynbTantMnioc. URL:
https://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=AMS&n=336358&ysclid=lww8lbhhlh708962735#U25USEUi4wDsxkxa1 (nata obpateHus: 31.05.2024)
21 ToctaHoBneHne ApbutpaxHoro cyma MockoBckoro okpyra o1 25 ceHt. 2018 r. no pgeny Ne A40 61182/2015 // Kowcynbrawtlinioc. URL:
https://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=AMS&n=3035518&ysclid=Ilww8n1tgkb205397445#MSPUSEUYeQdVoA05 (nata obpalLeHms:
31.05.2024)

2 |/BaHoBa T. K. OcobeHHOCTH HeeNCTBUTENBHOCTY CAEMKA HECOCTOSITENBHOTO A0MMKHMKA // BecTHuk BYUT. 2018. Ne2. C. 106.
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kue pakTopbl, Kak npegHamepeHHoe unn ukTueHoe BaHkpoTcTBo. Caernka, coaepxallas nopoku obonx Bu-
[0B, MOXET ObITb OCMOPEHa M NpU3HaHa HEAENCTBUTENBHON, YTO NO3BONSET Gonee apdekTUBHO 3almLaTh
npaBa KpeauTopoB W NoaAepXKMBaTL NOPSAOK B cchepe rpaxaaHckoro obopora.

AHanuaupys npoLecc ocnapyBaHus CAENOK B pamkax BaHKpOTCTBa, CTAHOBUTCS OYEBUOHON topuamnye-
ckast npobnema, 3akniyalLasncs B OrpaHUyeHun npaea 06xanoBaH1s OCNOPUMBIX CLESOK UCKMIYNTENBHO
Ha 3Tanax KOHKYPCHOro MpOM3BOACTBA W BHELUHEro ynpaBnieHus. ITO OrpaHuYeHune CO3AaET pUaNYECKUI
npo6en, NOCKOMbKY MCKNoYaeT BO3MOXHOCTb OCMapuBaHUs CAENOK Ha Apyrix aTtanax npouedypbl 6aHKpoT-
CTBa, TakuX kak HabnogeHne unm PUHaHCOBOE 0340POBIIEHNE, YTO MOXKET NPUBOAUTDL K YNYLLEHWUAM B 3aLLu-
T€e NpaB KPeauTopoB U APYrUX 3aMHTEPECOBAHHBIX CTOPOH.

[Oeno Ne A43-19799/2015 munntocTpupyeT CROXHOCTW, BO3HWKAKOWME W3-3a 3TOTO OrpaHnyeHus. B yka-
3aHHOM Crly4ae KOHKYPCHbIM YNpaBnstoLMi Hayan npouecc ocrapuBaHus CAEMKU Mo YCTynke Aonra, 04HaKko
npoueaypa bbina NPUOCTaHOBNEHA MOCNE W3MEHEHUS CTaTyca MpoLeaypbl C KOHKYPCHOTO MPOM3BOACTBA Ha
HabnogeHue. MockonbKy BPEMEHHBIN YNPaBSIOLLMIA He MMEeT 3aKOHO4ATENbHOro NpaBa Ha ocnapuBaHue cae-
I10K B pamkax npoueaypbl HabnogeHns, BONPOC 0 HeAENCTBUTENBHOCTY CAENKX ocTancs 6e3 paccMOTpeHns23,

Hanuune 3akoHopaTenbHbIX Npobenos B npouecce ocnapuBaHWs CAENOK BO BpeMst 6aHKpOTCTBa MO-
XET CYLLECTBEHHO BNWATL Ha A(h(PEKTUBHOCTL M CpPaBeLIMBOCTL AaHHOM npoueaypbl. Bo3MoXHOCTb ocna-
PUBaHMA COENIOK Ha paHHMX 3Tanax npoueaypbl 6aHKPOTCTBA, TakuX Kak HabniogeHue unu guHaHCcoBOe
0340poBneHne, Morna Bkl cocobCTBOBATL YBEMUYEHWIO aKTUBOB AOIMKHUKA. JTO, B CBOK OYEpesb, YCKOPUIO
bl MpoLecc yAoBNETBOPEeHUs TpeboBaHWU KpeauTopoB 1 MOro Obl NpeaoTBpaTUTL HEOOX0AMMOCTb JIMKBU-
AaLuM OpraH13aLmm 3a CHET BOCCTAHOBMEHUS €€ MNaTéxecnocobHOCTH.

Korga opraHnsauums nepexoguT K CTagun KOHKYPCHOMO Npou3BofcTBa 6e3 BO3MOXHOCTW BOCCTaHOBME-
HWS NNATEXeCcnocobHOCTH, NPOLOINKUTENBHOCTL MpoLecca HaHKPOTCTBA MOXET 3HAYUTENBHO YBESMYUTLCS.
[nuTenbHble Npoueaypbl He TONbKO HAPACTAT TEKYLLY 3af0MKEHHOCTb 13-32 HEOBXOAMMOCTN (hUHAHCUPO-
BaTb NPOLIECC 3a CYET aKTUBOB JOMKHMKA, HO M NPUBELYT K YBENUYEHNO 0BLuX 3aTpaT Ha nposeaeHne HaHk-
potcTBa. [lpakTuka nokasbiBaeT, YTO NpOLECC OCnapuBaHUs CAENOK PEeAKO OrpaHMYMBaeTCs KOPOTKAM Bpe-
MEHHbIM MPOMEXYTKOM, YTO BEAET K JOMOMHUTENBHLIM pacXoAaMm W 3aTArMBaHUIo NpoLeaypbl.

Takum 0bpasom, paclumMpeHne NOMHOMOYUA apOUTPaKHOTO YNPaBMSIOWEro Ha BO3MOXHOCTb Ocnapi-
BaTb CHAENKM JOKHMKA Ha BCeX aTanax nmpouenypbl 6aHKpoTCTBa NpefcTaBnseT coboi BaxHbIN LIar K noBbl-
LIEHWIO 3PEKTUBHOCTI M SKOHOMUYHOCTM AAHHOM NpoLeaypbl. B HacTosLiee BpeMs orpaHnyeHne BO3MOXHO-
CTW OCMapuBaHUs CAENOK 4O STaroB KOHKYPCHOrO MPOM3BOACTBA M BHELIHETO YNPaBIeHUs MOXET NPUBECTU K
3HaumMTENbHBLIM 3aepXKaM B NPOLECCe YPerynmpoBaH1s 4OMNTOB U BOCCTAHOBNEHUS AEATENbHOCTM JOSMKHUKA.

Ecrun apbutpaxHbin ynpasnsiowumii Mor Gbl ocnapuBaTh CAEMNKM Ha Gonee paHHWUX dTanax, Takux kKak
HabntogeHe unn rHaHCOBOE 030POBIIEHME, 3TO N03BONMNO Obl Bonee BLICTPO KOPPEKTUPOBATL (HUHAHCO-
BOE MONIOXeEHWe opraHm3aLumuu, nsberas HaKOMNEHUS AOMOMHUTENbHbIX 3a40SMKEHHOCTEN W cokpalyas obume
3aTtpatbl Ha npoueaypy 6aHkpoTcTBa. Takas pedopma crnocobcToBana Obl YCKOPEHWD npolecca BoccTa-
HOBMEHWs npeanpuaTui, obecneumsas UM BO3MOXHOCTb Boniee onepaTBHOMO BO3BPALLEHUS K HOPMAsibHOM
9KOHOMUYECKON AEATENbHOCTH, YTO BaXXHO HE TOMbKO ANs CaMUX JOMKHUKOB U UX KPEAUTOPOB, HO M ANs 9KO-
HOMWKM B LieNOM.

Ewé ogHa 0cobeHHOCTb ocrnapuBaHus COenok npu GaHKPOTCTBE, KOTOPYIO NPEACTaBMAETCH HYXHbIM
paccMOTPETb B paMKax LaHHOrO WCCNeAoBaHWs, SBMSETCS npoueccyanbHon. 3asBneHns 06 ocnapuBaHinm
CAENOK JOMKHMKA paccMaTpuBaloTCs B paMkax Aena o GaHKpOTCTBE, YTO MPSIMO 3aKPEnneHo B 3aKOHe O
BaHkpoTCTBE.

[Mpoueaypy ocnapuBaHWs CAENKW B pamkax npoBefeHWs npoLeaypbl HECOCTOATENBHOCTU MOXHO KBa-
nMnUMpoBaTh Kak KBa3W-UCKOBYH, MOCKOMLKY OCMapuBaHWe TakuX COENOK OCYLLECTBASETCS He TOMbKO No
obwum npasunam, npeaycMOTPEHHbIM B rpaxgaHCKoM 3akoHogaTenbCTee. B nepByto ovepeab, ocnapysaHmne
CAENoK B Npoueaype GaHKpoTCcTBa perynupyetcs cneumansHbiMu Hopmamu (rm. LW.1 3akoHa o 6aHkpoTcTBe);
BO-BTOPbIX, HE BCE CAENKM AENCTBUTENbHbIE B OObIYHBIX YCIOBUAX, OCTAIOTCS C TaKUM Xe CTaTyCoM npw

2 Onpepenerne ApbutpaxHoro cyga Hwkeropoackoi obnactu ot 18 okt. 2016 r. no geny Ne A43-19799/2015 // Kaptoteka ApbutpaxHbix gen, 2016. URL:
https://kad.arbitr.ru/Document/Pdf/15b04283-6300-4d43-9e2e-baedf7346903/aaa7a7 16-59¢8- 4f15-be8f-90deae281a21/A43-19799-
2015201610180predelenie.pdf?isAddStamp=True (gata obpatuerus: 31.05.2024).

XVII MEXIYHAPOIHAA HAYYHO-NPAKTHYECKAA KOH®EPEHLIUA | MLIHC «HAYKA i NPOCBELLLEHUEN



https://kad.arbitr.ru/Document/Pdf/15b04283-6300-4d43-9e2e-bae9f7346903/aaa7a716-59e8-4f15-be8f-90deae281a21/A43-19799-2015_20161018_Opredelenie.pdf?isAddStamp=True
https://kad.arbitr.ru/Document/Pdf/15b04283-6300-4d43-9e2e-bae9f7346903/aaa7a716-59e8-4f15-be8f-90deae281a21/A43-19799-2015_20161018_Opredelenie.pdf?isAddStamp=True

IOPYCTIPYIEHLIA, TOCYIAPCTBO M MIPABO n

BaHkpoTCTBE. 3aKoHOAATENb OMpeaenus MecTo npoueaypbl OCNapuBaHWa CAENKM B npouecce aen o baHk-
POTCTBE, OAHAKO, BWAY TOrO, YTO B OCHOBE JAHHOW NPOLEAYpbI 3a5I0XeH Crop O npase, €€ CYLHOCTb SBNSeT-
cs uckoson 79.

B 3aBepLueHne obcyxaeHns 0CobeHHOCTEN OCnapuBaHNs CAENOK LOMKHUKA, OTAENBHOTO YNOMUHAHNA
3aCnyXuBaroT NOCNELACTBUS NPU3HAHWS COENKN HEAENCTBUTENbHON. Takue NOCneacTBns 3akpenneHbl B CT.
61.6 3akoHa 0 GaHkpoTcTBE. OnpeaeneHne BO3HWKAOWWMX MOCNEACTBUA HEAENCTBUTENBHOCTU COENOK CO-
LEPXKAT B CBOEM OCHOBE CTPEMIIEHME K MaKCUManbHOMY BOCCTAHOBIIEHWKO MMYLLECTBEHHOTO MOSIOXEHMS
LOMKHNKa24 25, Takom NoaXoA CBs3aH C HeJOMYLLEHWEM HapyLIEHWUA NPaB ¥ 3aKOHHbIX MHTEPECOB KPEeaUTOpOB
HECOCTOSATENBHOIO AOMKHMKA.

[MpaBoBble HOPMbI, 3aKpennéHHble B ¢T. 10 1 ct. 168 K P®, oTpaxaloT npaBoByio Npupoay HeAenCTBY-
TEMNbHOCTY CAENOK B NpoLeaype HeCOCTOATENbHOCTU. Takum 0bpasom, HegonycTUMO AeNCTBOBaThL B 06X0A
3aKOHa C NPOTMBONPABHOMN LIENbIO, @ TakKe OCYLECTBNATL MMEIOLWMECS rpaxgaHCKue npasa C Lenblo npuyu-
HeHWs Bpeda Apyromy nuy nmbo nHeiM 06pasomM 3aBeoMo HeJOOPOCOBECTHO OCYLLECTBNATL Takue npaBaZs,
VHbIMKM crioBamu, CAENKM NPU3HAKOTCA HeAeNCTBUTENbHBIMM NPKU 3N10YNOTPeBeHn NPaBoM.

lMpaBoBble NOCNEACTBUS HELENCTBUTENBHOCTM CAEMOK B pamkax BaHKpOTCTBA OXBaTbIBAKTCA Kak 00-
wummn nonoxexunsmn MK PO, Tak n cneynduyeckumm Hopmamu, NpeaycMOTPEHHbIMU 3aKOHOAATENBCTBOM O
BaHkpotctee. Ctatba 167 K P® ycTaHaBnunBaeT 0OLMI NPUHLMN PECTUTYLIMKM, COMNACHO KOTOPOMY Kaxdas
U3 CTOPOH 06513aHa BEPHYTb [PYroi CTOPOHE BCe, YTO ObINIO MOMyYeHO NO CAEMNKE, UMK, eCrin 3TO HEBO3MOX-
HO, BO3MECTUTb €0 CTOMMOCTb.

OpHako B pamkaxe GaHKPOTCTBa NMPUMEHAOTCA CreumarnbHble npaBuna PeCcTUTYLMM, KOTOpble MOryT
oTnmyatbes OT 0bwmx nonoxennit TK PO. 3Tn cneuynancHble npasuna, MHOrAA MMEHYEMble Kak MmpaBuna
cneuyanbHON PecTuTyumMn, NpeaHasHadveHbl Ans yperynupoBaHus CUTyauuid, Korga CAenku ocnapuBaloTcs B
pamkax npoueaypbl baHKpoTCTBA.

CneunanbHas pecTUTYLWS CYXUT MPOMEXYTOYHbIM 3BEHOM MEXY OAHOCTOPOHHEN W ABYXCTOPOHHEN
pectutyumeir. OHa MOXeT BbITb MPUMEHEHa B Cryvasix, KOraa BO3BpaT B HAType HEBO3MOXEH WMWK Korga
caenka bbina coBepLUeHa C Lienbio YKNOHEHUS 0T 0643aTeNnbCTB nepes kpeautopamu. B atux cnyyasx BMecTo
NPOCTOro Bo3BpaTa Toro, YTo 6bIno nonyyeHo, MoryT ObITb NPeAYCMOTPEHbI 4ONOMHUTENbHbIE 0653aTENbCTBA
MO BO3MELLEHNIO, KOTOPbIE OTPaXarT Bonee CroXHYK SKOHOMUYECKYO ANHAMMKY W NPaBOBbIE OTHOLLEHUS B
pamkax npoueaypbl 6aHKpoTCTBA.

B npouecce baHKpoTCTBa, KOrga caenka ¢ y4acTMeM JOSMKHIMKA OKa3blBaeTCS NPU3HAHHON HEAENCTBY-
TENbHOMW, BCE aKTWBbI UMW UMYLLECTBO, NepeLleaLlne no Takon caenke, a Takke nobble cpeacTsa, nonyyeH-
Hbl€ OT JOIPKHIKA 1N B KQYECTBE BbINOMHEHUS 0653aTeNbCTB Nepes HUM, LOIMKHbI ObITb BO3BPALLEHbI B KOH-
KyPCHYI0 Maccy.

Ecrnu xe BO3BpaT MMyLLECTBA B NEPBOHAYANbHOM BMAE OKa3biBAETCSH HEBO3MOXHBIM, UL, KOTOPOE
npuoBpero 310 UMYLLECTBO, HeceT 0653aHHOCTL BO3MECTUTL €ro pearbHyt CTOMMOCTb Ha MOMEHT npuobpe-
TEHWS. [JONONHUTENbHO, COrNacHO NpaBuiaM O HeOCHOBATENMbHOM 0bOoraleHnm, 3aKpennéxHbIM B paxaaH-
ckom kopekce Poccuickoin Peaepaumn, npuobpetatens 06s3aH KOMMNEHCUPOBATb NOble N3MEHEHNS B CTOU-
MOCTM UMYLLECTBA, NPOU3OLLEALLME Nocre ero NpuobpeTeHns N 4O MOMEHTA €ro Bo3BpaTa. JTO BKIHOYaeT B
cebs He TONbKO BOCCTAHOBNEHME NepBOHAYarnbHON CTOMMOCTM aKTUBOB, HO 1 BO3MELLEHME BO3MOXHOIO YBe-
NIMYEHNS UMW YMEHBLLEHUS MX CTOUMOCTY 3@ AaHHbIN Nepuog.

Korma B pamkax npoueaypbl 6aHKpOTCTBA MMYLLECTBO, paHee NMepeaaHHoe Kpeautopam Unu Apyrum
CTOpPOHaM MO CcAesnkam, KOTopble BMOCNEeACTBUAN Bbinn NpU3HaHbl HeAeNCTBUTENbHBIMY, BO3BpaLlaeTcs 06-
paTHO B KOHKYPCHYO Maccy, Tu nuua npuobpeTaroT CTaTyc KpeauTopoB. ITO 03HAYAET, YTO Y HUX NOSBNSET-
Csl NpaBO Ha npeabsiBneHne TpeboBaHuii k JomkHKKy. ObpaboTtka aTux TpeboBaHMIN JOMKHA NPON3BOAUTLCS
B COOTBETCTBUM C HOPMamu 1 NpoLeaypam, OnpeaenéHHbIMIA 3aKoHOLAaTeNbCTBOM O BaHKpoTCTBE. ITO

2 Ykonosa M. B. AkTyanbHble npobnembl ocnapyBaHus cAenok npu 6aHKpOTCTBe opuandeckux nuy // AkTyanbHble HayuHble CCME[oBaHNs B COBPEMEHHOM MUpE.
2020. Ne 76(63). C. 159.

2% |/gaHoBa. T. K. OcoGeHHOCTM HeAeMCTBUTENBHOCTU CAENKA HECOCTOATENBHOTO AoMmKHUKa // BecTHuk BYuT. 2018. Ne2. C. 108.

% [paxaaHckuin kopeke Poceuiickoit ®efepalym (YacTb nepeast): deep. 3akoH ot 30 Hos6. 1994 r. Ne 51-03 (pepakuus ot 11.03.2024) // Koncynbtantnioc. URL:
https://www.consultant.ru/document/cons_doc_LAW_5142/?ysclid=lww8eqwcgc243161137 (nata obpawyeHns: 30.05.2024).
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BKIloyaeT B cebsi peructpaunio TpeboBaHuMin B peecTpe KpeauTopos W UX nocreaytoliee yaoBneTBOpeHne 13
KOHKYPCHOWM Maccbl, COrnacHO YCTaHOB/IEHHOM 3aKOHOM O4epEAHOCTM Bbinnar.

Takne TpebOBaHMA HAYMHAT YAOBNETBOPSATHCA TOMbKO MOCME TOro, kak OyayT BbiNOMHeHbl 06s3a-
TENbCTBA NEpes KpeauTopami TPeTbeN O4epeam, Ybi NpaBa Takke 3atuKCMpOBaHbl B peecTpe TpeboBaHuil
KpeauTopos?’.

YCTaHOBNEHbI CrieaytoLme npasuna OTHOCUTENBHO MOpsiAKka YAOBNETBOPEHUS TpeboBaHuii no caen-
kaM, KoTopble Bbinn OCNOPEHb!:

M. 2 cT. 61.2 3aKpennseT, YTo NepBble NOANEXaT yAOBMNETBOPEHMIO TPEOOBaHNS MO NOLO3PUTENBHLIM
CAEenKaMm, KoTopble Oblnn COBEPLUEHbI C LENb0 NPUYMHEHUS Bpeaa NMYLLECTBEHHbIM UHTEpecaM KpeanTOpOB.
Cnepytolmmmn yaoBneTeopalTca TpeboBaHus Mo caenkam ¢ NpeanoyTeHneM, Kotopble Bbin CoBepLUeHb! He
paHee LIeCTV MecaLEeB 4O TOro, kak apbuTpaxHbIN Cya MPUHSAN 3asiBNEHWe O NPU3HAHUM JOMKHUKA BaHKpO-
TOM NPU HaNWU4UK YCROBWIA, yKasaHHbIX B a63. 2, 3 n. 1 ¢T. 61.3 3akoHa 0 6aHKpOTCTBE, UK ecni BbINo BbIsB-
TNEHO, YTO KpeauTopy Mbo MHOMY nuLy, B OTHOLLEHUM KOTOPOTO COBEpLLEHa Takas caenka, bbiro U3BEeCTHO O
NpW3HaKe HeNnaTexecnocobHOCTM UM HEAOCTATOMHOCTU UMYLLECTBA AOMKHIKA (M. 3 CT. 61. 3).

TpeboBaHns No NOAO3pUTENBHBIM CAENKaM, COBEPLUEHHBIM NPY HEPABHOLEHHOM BCTPEYHOM UCMOHe-
HWUW 0653aTENLCTB APYron CTOPOHOM caenkm (n. 1 cT. 61.2), a Takke No caenkam ¢ NPeanoyvTeHneM, cosep-
LUEHHbIM MOCNe NPUHATUS 3asBNEHUS O NPU3HAHUM JOIMKHIUKA GaHKPOTOM UM B TEYEHWE OJHOMO Mecsila Ao
NPUHATUS apBUTPaKHbIM CYA0M 3asiBIIEHMS O NPU3HAHUKM LOIDKHMKA BaHkpoToMm (n. 2 ¢T. 61.3) noanexar ygo-
BNETBOPEHMIO B 0BLLEM NOPsiAKe B COOTBETCTBUM C 3aKOHOM 0 BaHKPOTCTBE.

CyuiectByeT He0bOXOAMMOCTb OCBELLEHWUSI MHOXECTBEHHOCTW acnekTOB MPaBOOTHOLIEHUM, KOTOpble
BO3HMKAOT BCIEACTBUE NPU3HAHWSA COEMNOK HECOCTOATENBHOMO AOMKHUKA HEAENCTBUTENbHBIMA. 3TU NpaBo-
OTHOLLEHWS XapaKTepu3ytoTcs Kak 06513aTenbCTBEHHbIE, YTO YKa3blBAaeT Ha Hanuune topuamdeckux obssa-
TENbCTB Mexay CTopoHamu. OXpaHUTESbHbIM acnekT nogpasymMeBaeT 3aliuTy npaB U 3aKOHHbIX MHTEPECOB
YYaCTHUKOB CLENKN. PECTUTYLIMOHHBIN XapaKTep Takux NpaBOOTHOLLEHUI 0ByCrnoBneH HeobX0AMMOCTbIO BO3-
BpaTa MMYLLECTBA UMK ero JKBMBAneHTa B Criyyae Npu3HaHWs CAEMNKM HeAencTBuTENbHON. Kpome Toro, atu
OTHOLLEHMWS SBMAKOTCA OTHOCUTENbBHBIMM, MOCKOMbBKY WX YCIOBUS U NOCMEACTBUS 3aTparkBatoT UCKMIYUTENb-
HO CTOPOHbI CAEIKN.

BaxHO OTMETUTb, YTO C HeLeNCTBUTENbHOCTLIO CAENKM BO3HUKAET pPsf CyObEKTUBHbBIX PECTUTYLMOH-
HbIX MpaB 1 0653aHHOCTEN AN HECOCTOATENBHOMO AOMKHIUKA U €ro KOHTpareHTa. 310 03Havaer, Yto obe CTo-
POHbI NpuoBpeTatoT onpefenéHHble npasa Ha TpeboBaHWe BO3BpaTa nepeaaHHoro MMYLLECTBA, a Takke 065-
3aHHOCTU MO BO3BPALLEHMIO TOr0, YTO ObIN0 NOMYYEHO B pe3ynbTaTe CAENKN.

OcoBeHHOCTBI0 «6aHKPOTHON» PECTUTYLIMM, PETNIaMEHTUPOBAHHON 3aKOHOAATENLCTBOM O BaHKpOTCTBE,
SIBNSETCA €€ NO3NLMOHMPOBaAHNE MexXay OAHOCTOPOHHE! 1 ABYCTOPOHHEN PeCTUTyLMeR. TOT TN PecTuTy-
LUun obycrosneH HeOoOXOAMMOCTbLIO YPEerynMpoBaHWs NOCNeACTBUI HEAEeNCTBUTENbHbLIX COENOK B KOHTEKCTe
BaHkpoTCTBa. [NpK TaKoi PECTUTYLMM NPOMCXOANT BO3BPAT UMYLLECTBA B KOHKYPCHYIO Maccy, YTO NpeacTaB-
nseT cobon BO3BpaLLEHWe aKTUBOB, MOMYYEHHbIX KOHTPAreHTaMn OT JOIDKHUKA B pesynbTaTe CAemnokK, KoTo-
pble BNOCNeACTBUM ObIn NpU3HaHbI HEAENCTBUTENBHBIMU.

[Mocne BO3BpaLLEHUS MMYLLECTBA KOHTPAreHT AOMKHUKA He NPOCTO TepSIET NOMyYeHHoe, HO 1 npuobpe-
TaeT NpaBO NPeabsABNATb (PUHAHCOBbLIE TPEOOBAHUS K LOMKHUKY. OTW TpeboBaHWS JOMKHbI BbITb BKMKOYEHD
B peecTtp TpebOoBaHW KpeauTopoB, YTO NO3BOMSET KOHTPAreHTy y4acTBOBaTb B MpoLecce pacnpeneneHus
KOHKYPCHOW Macchl Hapsigly C ApYruMm KpeauTopamus,

Takum obpasom, B pe3ynbTate NPOBEAEHHOMO aHanu3a CAEMNoK, KOTOpble NOAnexaT OCnapuBaHuio B
pamkax npoueaypbl HECOCTOSTENBHOCTU, MOXHO FOBOPUTL O TOM, YTO Takue CLENKM XapaKTepusytTcs 0Co-
ObIM pexumom, cneundunyeckuMin NoCcNeacTBUSIMIA MPX UX OCMAPUBAHWM U NPUSHAHWN He4eNCTBUTENbHLIMM,
YTO HaxoauT oTpaxeHue B 3akoHe 0 HaHKPOTCTBE (Hanpumep, cneunuduyeckuin xapaktep «6aHKpOTHOMY pe-
cTUTyUMK). He Kaxxaas cagernka, ocnapusaemasi B 6aHKpOTCTBE, MOANEXUT OCnapyBaHno B 0ObIYHbIX YCIOBU-
§IX, ONMPasiCb Ha HOPMbI FPaX4aHCKOro 3akoHoaaTenbCcTBa. bonee Toro, HekOTOpble 0COBEHHOCTH OcnapuBa-

21 O HecocTosiTeNbHOCTM (6aHKPOTCTBE): dhesep. 3akoH oT 26 okT. 2002 r. Ne 127-03 (nocnegHsist pegakums) // KoHcynbtaHTlntoc: HafiexHas npasoBasi NOAAepXKa.
M., 2023. URL: https:/www.consultant.ru/document/cons_doc_LAW_39331/ (nata obpalieHrus: 01.06.2024).
2 iaHoBa T. K. MocneacTBus HeneicTBUTENBHOCTY CAENKM HECOCTOSTENBHOTO [OMkHWKa // [paBoBoe rocyaapcTo: Teopus 1 npaktuka. 2018. Ne2 (52). C. 115.
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HWS COENOK NOPOXAAI0T NPo6NeMbI, peLleHre KOTopbIX MO0 Obl YCOBEPLUEHCTBOBATL npoueaypy 6aHKpoT-
CTBa, caenatb eé bonee achPeKTUBHON 1 MEHEE 3aTPaTHOM NO BPEMEHM NPOBEAEHMS.
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