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YIIK 340

MOJENb NOSMTWYECKOK CUCTEMbI M MPABA
B COBPEMEHHOW I'EPMAHWW: UICTOPWYECKHE
KOPHW N CUMBOJTWYECKOE HACIEIME

MATAPAMOB LUAPA®YTAWUH APHDO0BWY

AOLEHT Kadbeapbl MCTOPUKO-NPABOBLIX AUCLIMMINH, KaHL. UCT. HayK
CKM BI'YtO

AHHOTaUms: COBpEMEHHAs MONUTUYECKAst CUCTEMA M NpaBOBas cuctema l'epmaHuM UMEKT rnybokue ucTo-
PUYECKME KOPHM, KOTOPbIE OTPAXAKTCS B CUMBOSIMYECKOM HAcNeamn CTpaHbl. JTa CTaTbsl UCCneayeT UCTopu-
4ecKne OCHOBbI NMOSIMTUYECKON W NPaBOBOW CUCTEMBI [epmMaHuu, HaunHas oT CesLLeHHON PuMckon umnepum n
3akaHumBas coBpemeHHon ®epepatusHoit Pecnybnukon Mepmanmen. OHa paccMaTpuBaeT ponb KIHYeBbIX
coBbITWI, Takux kak 06beanHeHne epmannm 1 Btopas MupoBas BoHa, B hOPMUPOBaHUM COBPEMEHHOMN MO-
[ENN NoNMTUYECKON CUCTEMbI U MpaBa. Takke CTaTbs aHanM3MpyeT CUMBONMYECKOE Hacnegue, Takoe Kak
['epMaHCKuil 3aKoHOZATESNbHbIN 3aMOK W HaLMOHanNbHbIA nar, 1 06BbACHIET UX 3HAYEHUE B COBPEMEHHOM
F'epmaHuu. 3TO UCCnefoBaHNe BaXKHO A1 NOHUMAHMS OCHOB MONMTUYECKON CUCTEMBI M NpaBa B [epMaHum 1
WX CBSI3M C UCTOPUEN 1 CUMBONAMM CTPaHbI.

KnioueBble cnoBa: [epmaHus, NONMTUYECKAs CUCTEMA, NPABOBasi CUCTEMA, UCTOPUYECKME KOPHM, CUMBONU-
yeckoe Hacneaue.

THE MODEL OF THE POLITICAL SYSTEM AND LAW IN MODERN GERMANY: HISTORICAL ROOTS
AND SYMBOLIC HERITAGE

Magaramov Sharafutdin Arifovich

Abstract: The modern political system and the legal system of Germany have deep historical roots, which are
reflected in the symbolic heritage of the country. This article explores the historical foundations of the political
and legal system of Germany, starting from the Holy Roman Empire and ending with the modern Federal Re-
public of Germany. She examines the role of key events, such as the unification of Germany and the Second
World War, in the formation of a modern model of the political system and law. The article also analyzes sym-
bolic heritage, such as the German Legislative Castle and the national flag, and explains their significance in
modern Germany. This research is important for understanding the foundations of the political system and law
in Germany and their connection with the history and symbols of the country.

Key words: Germany, political system, legal system, historical roots, symbolic heritage.

McTopuyeckue KOpHW NONUTUYECKOM CUCTEMBI U NpaBa B 'epMaHuu OKa3anuchb CyLLECTBEHHbIM BNUS-
HWEM Ha (hOpMUPOBaHIE COBPEMEHHON MOLENM FOCYAAPCTBA. ITW KOPHW YXOAAT B riyBokoe npoLunoe 1 cBs-
3aHbl C TaKUMU KMKOYeBbIMK Nepuogamu, kak CsileHHas Pumckas umnepus, npycckas cuctema npasa v rep-
MaHCKas efuHas rocy4apCTBEHHOCTb.

CsileHHas Pumckas nMnepust SBISETCS BaXHbIM UCTOPUYECKUM (DAKTOPOM, BAMSIHE KOTOPOro Mpo-
CrexvBaeTcst B NONMTMYECKON cucteme u npase 'epmanumn. OHa cywecteosana ¢ VIl Beka go Havana XIX
BEKa M oxBaTbiBana GornbLUyl0 YacTb TEPPUTOPUN COBPEMEHHON epmannn. Bnactb umnepatopa, Bbibupae-
MOrO M3 KOpPOSeN HEMELKMX 3eMeflb, U OpraHbl YrpaBneHusl, Takne kak Peixctar u Penxcpart, Cnoxunm oCcHo-
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joPucnpyenwnA, 3akon M nopazok N

BY A5 AanbHENLIEro pa3BUTUS NOSIMTUYECKON CUCTEMBI.

OpHako BnusiHUE NPYCCKOW CUCTEMbI NpaBa SBMSETCS HE MeHee 3HauMMbIM. [1pyccus, ogHO U3 Bedy-
LMX repMaHcKuX rocygapcTs, paspabotana cOGCTBEHHYIO CUCTEMY 3aKOHOB M NMPaBOBbLIX HOPM, KOTOpPas LU K-
POKO pacnpocTpaHunack B [epmanuu B XIX Beke. [MpuHUmnbI b1 OpUeHTUPOBaHbI Ha Npasa U 06s3aHHOCTY
rpaxaaH, UCKNYUTENBHOCTb 3aKOHa 1 3anpeT NPouU3BONbLHOCTH. [PeeMCTBEHHOCTL MPYCCKOM CUCTEMbI MpaBa
npogosmkanack v nocne obbeanHenus MepmaHum [3, c. 234].

Ha cnepgytoulem atane (hopMMpOBaHWUS MOAENN NOSIMTUYECKON CUCTEMbI BaXKHYH POfb Chbirpano obb-
eavHenve Mepmanuy B XIX Beke. Mog pykoBoacTBoM kaHuiepa OTTo ¢oH bucmapka I'epmaHckuin coro3 Bbin
co3gaH B 1871 rogy, 06beanHMB pasnnyHble repMaHckue rocygapcTea nog pykoBOACTBOM MPYCCKOTO KOPOSS.
OTO NPUBESO K NOSBNEHNO ['epPMaHCKON UMnepun 1 paspaboTke HOBOW KOHCTUTYLMM, KOTOpasi yCTaHaBnuBa-
na MexaHu3Mbl (heiepanbHOro NpaBUTENLCTBA.

OpHako, cnegyeT OTMETUTb, YTO BTOpas MupoBas BOWHA U pasfeneHve epmaHuu Takke okasanm
OrPOMHOE BIISHUE Ha MONMTUYECKYIO cucTemy. [ocne okoHYaHNs BOWHbLI MepMaHus Bbina pasgeneHa Ha 3a-
nagHyto F'epmaHmio 1 BocTouHyo F'epMaHmio, NONMTUYECKU U MAEONOTMYECKU pasnnyHble rocyaapcTea. Bo-
CTouHas epmaHns cTana couuanuctudeckoir M'epmaHckoi [emokpatudeckoir Pecnybnvkoi, a 3anagHas
'epmaHuns — GegepatusHon Pecnybnmkon M'epmaHmu.

CospgaHne ®epnepatusHon Pecnybnukm M'epmaHumn nocne BTopoi MUPOBOW BOWHBI CTano 3HaKOBbIM CO-
BbITeM, KOTOPOE ONPEAEnUO COBPEMEHHYIO MOAENb MONUTUYECKON cucTeMbl U npasa. KoHctutyuus ®PT,
n3BecTHast kak 3akoH ®PI unm OcHoBHOM 3akoH, Bbina npuHsTa B 1949 rogy v cchopmupoBana npuHLMNbI
AeMoKpaTun, (hedepanuama u npaBoBoK rocygapcteeHHoCTU. OHa 3akpenuna CUCTEMY NapnaMeHTCKon ae-
MOKpaTiu ¢ pefepanbHbIM YPOBHEM BNacTu [2, c. 45].

V13noeHHbIE NCTOPUYECKME KOPHU M CUMBOIIMYECKOE Hacneame Bbinn ocTaBeHbl B COBPEMEHHON Moae-
I NOMNUTUYECKON CUCTEMBI W NpaBa B ['epmanun. OHK cryxar Kak OCHOBA A4S pasBUTUS 1 (OyHKLMOHMPOBaHNS
rocyAapcTBa, a Takke OTPaXatoT HaLMOHABHYH MAEHTUYHOCTb U CTABUNBHOCTD NOMUTUYECKUX UHCTUTYTOB.

Takum 06pa3om, MCTOPUYECKME KOPHM, CBSA3aHHble CO CBALLEHHON PumcKon umnepueir, npycckon cu-
cTeMoi npaBa M obbeauHeHeM [epMaHnW, a Takke CUMBONMWYECKOE Hacreaue, CBA3aHHOe C CO3AaHMeM
®egepaTnBHon Pecnybnuku F'epMaHum, UrpatoT BaxHyt porib B (hOPMUPOBAHAN MOAENN NONIMTUYECKON CU-
CTeMbl W npaBa B COBpeMeHHOW [epmaHun. OHWM OTpaXatoT MCTOPUYECKYHD 3HAYUMOCTb W YHWUKaNbHOCTb
HeMeLKOM NONIMTUYECKON CUCTEMBI, @ TAaKKe €€ NocneayoLlee passutie 1 cTabunbHoCTb [9, ¢. 374].

CuMBONIMYECKOE Hacneane MonMTUYECKON CUCTEMbl U npaBa B [epMaHuM OKasblBaeT 3HAYUTESIbHOE
BNWSIHWE Ha UOEHTUMMKALMIO, KyNbTYpy W MONUTUYECKYO XM3Hb CTpaHbl. [1Ba KNtoYeBbIX CUMBOSA, KOTOpbIE
OTPaxalT UCTOPUYECKYID 3HAYNMOCTb U HALMOHAMbHYI UOEHTUYHOCTbL, 3TO 'epMaHCKUi 3aKOHOAATENbHbIN
3aMOK 1 HaUMoHanbHbIN conar M'epMaHuy.

['epMaHCKuid 3aKoHOZATESNbHbIA 3aMOK, UK Penxcrar, UMeeT JONryt UCTOPUIO 1 CYATAETCS OOHUM U3
CaMbIX BaXHbIX CUMBOJSIOB MOMMTUYECKON CMCTEMbI W MpaBa B epMaHun. 3amok Bbln NOCTPOEH B KoHuUe XIX
BeKka W CTan 3acefatenbHbIM 3arioM [epMaHCcKOro UMMEpCKoro naprameHTa. JToT UCTOPUYECKUIA NAMSATHUK
CBMAETENLCTBYET O nepuoae FepmaHckon uvnepun u obbeanHenun Mepmanum B 1871 rogy. [daxe nocne
BOCCTaHOBIIEHMA 3faHus nocne noxapa B 1933 rogy u pasgenenust epmaHum, Penxcrar ctan CMBOSIOM
BoccoeanHeHuns 'epmanum B 1990 rogy v nepeHoca ctonuusl u3 boHHa B BepnuH.

['epMaHCKui 3aKOHOAATESbHbIV 3aMOK UMEET He TOJbKO UCTOPUYECKYHO, HO U CUMBOIIMYECKYID 3HAYM-
MoCTb. OH CnyxuT MecTom 3acefaHui GegepanbHoro cobpaHus, rae NPUHUMATCS KIYEBbIE PELUEHNS Ans
l'epmaHuu. Porb 3aMKa B MOMUTUYECKOM CUCTEME NOAYEPKUBAETCS ero 0COBEHHBIM apXUTEKTYPHBIM CTUNEM,
CMELLEHMEM CTapOro U COBPEMEHHOrO Au3aiHa. 3[aHue CTaro He TOMbKO CMMBOMIOM MpOrpecca, HO U Hamo-
MWHaH1EM O NPOLLAbIX OWKBKax 1 Jonre nepes UCTOpUEN.

HaumnoHanbHbIn dnar Mepmanny npeacTaBnseT cobon BepTUKanbHbIE MONOCHI B YEPHOM, KPaCHOM M
30M0TOM LBeTax. AT0T chnar MeeT ANMHHYK0 UCTOPUI0 M CUMBONU3UPYET NPUHLMMBI €4UHCTBA U AEMOKPaTUW.
UepHbIn LUBET accoLMMpyeTes ¢ NpOoLLnbIMKA GUTBaMK 1 TpaypoM, KpacHbIi - ¢ 60pbOoii 1 CUnoi, a 3010TOM - C
Bnarononyynem u sipkum byaywmm. ®dnar ctan HauMoHanbHbIM CUMBOSIOM Nnocre obbeanHeHus M'epmaHv B
1990 rogy n moaTBepXOaeT AemMOoKpaTUYeckue MPUHLMMbLI, HA KOTOPbIX OCHOBaHa NonuTMYeckas cuctema
l'epmaHum [4, c. 119].
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B xope nccnegosaHus 6b1n0 BbISBAEHO, YTO CUMBONMYECKOE HAcNeAMe NONMTUYECKON CUCTEMBI U Npa-
Ba UrpaeT BaxHyI ponb Ans FepmaHumn 1 ee Hapoaa. Kak 'epMaHcKuid 3akOHOAATENbHbIA 3aMOK, Tak W HaLu-
OHarbHbIN (hnar onmUeTBOPSIT UCTOPUYECKIE NPEEMCTBEHHOCTb, EANHCTBO W AEMOKPATUYECKME LIEHHOCTM.

VccneposaHue No3BonSeT caenaTth BbIBOA, YTO CUMBOSTbI MOMMTUYECKON CUCTEMBI U NpaBa B [epMaHnu
He TOSbKO OTpaXalT UCTOPUYECKOE Hacneame, HO 1 POPMUPYIOT HaUMOHAIBHY UOEHTUYHOCTb W CMocoB-
CTBYIOT €QMHCTBY M CTabuibHOCTU CTpaHbl. OHW UrpaloT BaxHYK POMb B MOUTUYECKOW XU3HW, BbI3bIBAKOT
4yBCTBO rOPAOCTY M NPUHAANIEXHOCTM Y rpaxaaH F'epmanum [1, ¢. 33].

B nnaHe nepcnekTuB pa3BuUTUS MOSUTUYECKOM CUCTEMBI U NpaBa B [epMaHni, CUMBOSIMYECKOE Hacne-
Ave ByaeT Npojo/mkaTh UrpaTh CYLWECTBEHHYO POfb. PasBuTUE HOBbIX MOSUTUYECKUX MHCTUTYTOB W 3aKOHOB
[OMKHO YYNTBIBATb U COXPaHATb KyMbTYPHbIE U CUMBOMMYECKUE LieHHOCTU epmaHuu. BaxHo npogormxatb
CTPOUTb Ha OCHOBAxX AEMOKPATWMW, EANHCTBA W YBaXEHUS K NPOLLIOMY, YTOObI 06ecneyunTb cTabunbHOCTL 1

npouBeTaHue B GyayLiem.
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PA3BUTHE AHT TMMCKOW HOPUIYECKOM
CUCTEMBI: NEPHObl CPEHEBEKOBbA,
HOPMAHICKOE 3ABOEBAHWE, OBLLIUE
JAKOHb

MATAPAMOB LUAPAG®YTAWUH APHDO0BWY

AOLEHT Kadbeapbl MCTOPUKO-NPABOBLIX AUCLIMMINH, KaHL. UCT. HayK
CKM BI'YtO

AHHOTauus: B cTaTbe PacCMaTPUBAETCS Pa3BUTIE 3BOMHOLMS aHITIMNCKON IOpUMANYECKOi cucTembl. Bo Bpems
CPeAHEBEKOBbS aHIMMINCKas IOpUANYECKast CUCTEMA OCHOBbIBANach Ha 0ObIYHOM MpaBe W MECTHbIX 0bblYasX.
lMocne HopmaHAackoro 3aBoeBaHus B 1066 rogy B cTpaHe bbina BBeJeHa HOpMaHACKas cucteMa npaga, YTo
NPUBENO K CMELLEHNIO 0BbIYHOrO NpaBa 1 HOPMaHACKOro Npaea. B koHe4HOM uTore, passuTie 06LLMX 3aKOHOB
CTano 0CHOBOMOMAratoLLMM 3TanoM B Pa3BUTW aHIMWNCKON KOPULMYECKON CUCTEMBI. OTI 0BLME 3aKOHbI Ne-
peBecunmn 0bblYHOE NPaBO M CTanu OCHOBOW ANs CO3AaHNS YHMBEPCAIbHBIX NPaBII U NMPUHLMMOB.
KnioyeBble cnoBa: aHrnuinckas topuanyeckas cucteMa, HopMaHACKOe 3aBoeBaHue, 00blYHOe 1 HOPMAaHACKOe
npaso, o6LLMe 3aKOHbI, NPaBOBOE Hacneaue.

THE DEVELOPMENT OF THE ENGLISH LEGAL SYSTEM: MEDIEVAL PERIODS, NORMAN CONQUEST,
GENERAL LAWS

Magaramov Sharafutdin Arifovich

Abstract: The article examines the development and evolution of the English legal system. During the Middle
Ages, the English legal system was based on common law and local customs. After the Norman Conquest in
1066, the Norman system of law was introduced into the country, leading to a mixture of common law and
Norman law. Ultimately, the development of common laws became a fundamental stage in the development of
the English legal system. These general laws superseded common law and became the basis for the creation
of universal rules and principles.

Key words: english legal system, Norman Conquest, common and Norman law, common laws, legal heritage

B nepuop cpeaHeBEKOBbS aHITMICKas pUaMYecKas cucTema MmMena cBon 0COBEHHOCTM U XapakTepu-
CTWKM, KOTOPbIE OTNMYanM ee OT COBPEMEHHbIX NpaBoBbIx cucteM. OHa hopmmpoBanach v passuBanach B
TEYEHWe CTONETUIN, OCHOBLIBASACH HA Pa3HbIX NPABOBbIX TPAAULMAX U NpakTUkax. PAaccMOTPUM OCHOBHbIE ac-
NEKTbl OPUANYECKON CUCTEMbI AHTIIMM B NEPUOA CPEOHEBEKOBLS, BKOYAs €6 0COBEHHOCTH, Porb 06bIYHOMO
npaBea 1 MECTHbIX 00bI4aeB, a Takke NPUMEPbI HPUANYECKMX NPOLECCOB M NPAKTHK.

OpnHol 13 0coBEHHOCTEN aHIMNACKOW OPUANYECKON CUCTEMBI B CPEHEBEKOBLE ObINO OTCYTCTBUE €4 u-
HOW KoanduKkaumu npaea. BMecTo 3T0ro NpaBoBblE HOPMbI OCHOBBLIBANIUCH HA Pa3NMYHbIX UCTOYHIKAX, BKITHO-
yas 06blYHOE MpaBo, cyaebHble PeLLeHNs U 3aKOHOAATENLCTBO CUCTEMbI (heogantbHON BnacTu. ITo NpuBEno
Kk pa3Ho0Opa3mio NPaBOBbIX CUCTEM W NPAKTUK B Pa3HbIX YacTax AHIMK.

OOHUM M3 KMKOYEBLIX 3IEMEHTOB AHITIMNCKON IOPUANYECKOA CUCTEMBI B CPEAHEBEKOBLE ObinNa ponb
00bIYHOro NpaBa M MecTHbIX 0bblyaeB. OBbIMHOE NPaBO OCHOBBLIBANOCH HA HEOMMLMANbHBIX HOPMaxX W Tpa-
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AVLMSX, NepefaBaeMblX U3 NOKOMEHMS B NOKONEHWe. JT0 Bbin BaxHbIA UCTOMHWK NMPABOBbIX NPaBWI W peLle-
HWI, OCHOBaHHbIX HA MECTHbIX NMpaKTukax n 0bblyasx. MecTHble 0bblyan TaKke Urpani 3HaunTenNbHy0 Porb B
onpegeneHnn NpaBoBbIX OTHOLLEHWIA U PELLEHUI B PaMKaX KOHKPETHbIX OBLLMH.

[pyron BaxHbIN acnekT aHrIUICKON KPUONYECKON CUCTEMBI B CPEAHEBEKOBLE — 3TO NMPUMEPDI opUan-
Jeckux mpoueccos U npakTuk. CyaebHble NpoLecchl BEUCh HA OCHOBE YCTHOW nepefayn uHdopmaumu, rae
peLLeHns CyA0B OCHOBbLIBANWCH Ha CyAENCKON NPaKTUKe U npeLeaeHTax, KOTopble UMENM CyLLEeCTBEHHOE 3Ha-
YeHue B (hOPMUPOBAHNI NMPABOBbLIX HOPM U UX NPUMEHEHMMU.

[Mp1MepOM OAHOIO M3 CaMblX U3BECTHBIX KPUANYECKUX JOKYMEHTOB B NEPUOS CPEAHEBEKOBbLS ABNSET-
ca MarHa KapTta, unu Benukas Xaptus BONbHOCTEN. JTOT JOKYMEHT, u3gaHHbln B 1215 rogy, orpaHudmean
BMacTb KOPONs U 3awviyan onpeaeneHHsle npasa u ceobogpl rpaxgaH. MarHa Kapta umena ocoboe 3Have-
HWe B Pa3BUTUM aHTMIMACKON HOPUANYECKOA CUCTEMBI, BKMKOYAs NPUHLMNLI NPaBOBOMO rocyaapcTea U 3alyuty
rpaxgaHckux csobog [2, ¢. 69].

Takum 0Bpa3om, aHrnuinckas rpuandeckas cucTema B Nepuos CpeaHeBeKoBbs Bbina CroXHbIM coye-
TaHeM 0ObIYHOrO NpaBa, MeCTHbIX 0BblyaeB, CyaebHOM NMPaKTUKKM U rOCY4apCTBEHHOTO 3aKOHO4ATENbCTBA.
OHa oTnyanacb OT COBPEMEHHbIX CUCTEM MpaBa, HO MMeNa 3HaYMTeNbHOE BUSHIME Ha (OPMUPOBAHME W
pasBUTME COBPEMEHHbIX MPABOBbIX MPUHLMMOB 1 MHCTUTYTOB.

HopmaHackoe 3aBoeBaHue, npousolegwee B 1066 rogy, okasano 3HauynTeNlbHOE BAMSHUE HA aHIMWiA-
CKYI0 tOpUONYECKYIO CUCTEMY. PaccMOTpUM NPUYMHBI W NOCNEACTBIUS HOPMAHACKOrO 3aBOEBaHUS, 0COBEHHO-
CTWN HOPMaHACKON CUCTEMbI NPaBa W ero BAMSIHUE HA aHTTIMACKYH0 OPUONYECKYIO CUCTEMY.

HopmaHackoe 3aBoeBaHWe NPOM30LLIO, KOrda BOWCKO Mof NpeABOAMTENLCTBOM Bunbrenbma 3aBoeBa-
TENs, repyora Hopmanaum, BTopriock B AHMM0 M nobeaunno aHrnoCcakCoHCKMX npasuTenei Ha butee npu IMa-
CTUHrce. MaBHOM NPUYMHON 3TOMO 3aBOEBaHMS ObiNK NPEeTeH3un Ha Npecton AHrMMM Bunbrenbma, KOTOpbIN
yTBEPXaAn CcBoe npaBo ObITb KOPOMEM, OCHOBLIBASICL HA POLACTBAX M MOMMTMYECKUX coto3ax. IlocneacTams
HOPMaHLCKOro 3aBOEBaHNS OKa3anmnchb rnybokMMM 1 LOATOCPOYHbIMU. KNKoYeBbIMU U3MEHEHUSAMM Bbinu:

1. TMonuTnyeckas nepecTponka: HOPMAHACKOE 3aBOEBaHWE MPUBESIO K CMEHe NpaBsLLero kracca B
AHIIMKM 1 BRacTb nepeLunia kK HOPMaHLCKUM KOPOMAM W UX NPUABOPHBIM. ITO NPUBENO K YCTAHOBIEHWO HOBOW
(beoarnbHON CUCTEMbI, rOe HOPMaHACKME MOMELLMKN NONYYUnN 3eMIU U TUTYNbl B 0BMEH Ha NOSNbHOCTL K
KOPOMt0. ITO OKOHYATESbHO M3MEHMMO NONUTUYECKYHD CTPYKTYPY CTpaHbl [1, ¢. 67].

2. KynbTypHbIn 0OMEH: HOpPMaHACKOe 3aBOEBAHWE MPWBHECMO B aHIMUIACKYKD KYNbTypy POMaHCKYH
KynbTypy HOpMaHALEB, koTopas UMena cBoW 0COBEHHOCTH B 3bIKe, NpaBe, UCKYCCTBE M apXuTekType. JTOT
KynbTypHbIA 0BMEH OKasan JONTOCPOYHOE BRUSHUE Ha Pa3BUTIE aHTIUIACKOM KYNbTypbl.

3. tOpuanyeckas pecopma: HOPMaHALbl BHECIN 3HAYUTENbHBIE UBMEHEHWS B KOPUOUYECKYIO CUCTE-
My AHIUK, BBOAS HOBbIE MHCTUTYTbI W NPaBOBble NPUHLMMbI, afanTupys HOPMaHACKY0 CUCTEMY MpaBa K aH-
[TIMACKAM YCOBUSIM. 3TO NPUBENO K (POPMUPOBAHMIO HOPMAHACKOA CUCTEMbI NpaBa B AHIIMK W nocneayo-
LieMy BRMSHUIO Ha aHTTIMACKYH KOPUOUYECKYIO CUCTEMY.

HopmaHzckas cuctema npasa bbina xapaktepusoBaHa Creyowmmm 0CobeHHOCTAMM:

1. Koandukaumsa npasa: HOpMaHZLb! BBENW NPaKTUKY 3aKOHOAATENBHOMO KasyuCcTMYECKoro noaxoaa,
4TO OT/INYAMNOCH OT TPAAWLMOHHOM 0BbIYHOM 1 CyaeBHON NpaKTUkK aHrnocakcoB. OHW Havyanu usgasatb Ho-
Bbl€ 3aKOHbI M YCTAHOBIIEHNS, Fe ONUCbIBANMCL NpaBa 1 0653aHHOCTU XuTenen cTpaHbl. 310 cnocobeToBa-
110 YHUVKaLMK 1 CTaH4apTU3aLmMK NpaBoBbIX HOPM UX NMpeAHa3HaYeHust, YTo oKasano 3HauYuTesbHOe BRUS-
HWe Ha pa3BUTME aHIMUNCKON CUCTEMbI MpaBa.

2. OpanbHblil xapakTep NpaBoCyaus: B HOPMaHACKOM cucTeMe npasa yaensnocb 6onbLioe BHUMa-
HWe YCTHOMY nepeaBukeHnto nHgopmauun. CyaebHble 3acefaHns NPOBOAMAMCH YCTHO, 1 CyaebHble pelue-
HWS OCHOBbIBANMCb Ha YCTHbIX A0KA3aTeNbCTBaX, NPEACTaBMEHHbIX Neped CyaoM. JTOT YCTHbIA XapakTep
npaBocyans Bbin TUNMYHBIM 4115 HOPMAHACKOW CUCTEMbI NpaBa.

3. Passutne deogansHON CUCTEMbBI: HOPMAHACKOE 3aBOEBaHWE MPUBESNO K YKPEMMEHU0 deodanb-
HOW cucTeMbl B AHInMK. HopMaHZCKue KOponu HasHavanm CBOWX Haasupatenen, unu wepudgos, Ha ynpasne-
HWe obnacTsamm CTpaHbl. AT Wepudbl AEMCTBOBANM OT UMEHM KOPONS ¥ Bbini OTBETCTBEHHbI 3a cOOp Hano-
roB M NoAAepaHve nopsgka B cBoMX 06nactax. 910 NOMOrNO YKPENWUTb LIEHTPanU30BaHHbIA KOHTPOMb roCy-
AapcTBa 1 yCUnuTb peosanbHyo CTPYKTYpY.
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BnnsiHne HOpMaHACKOro 3aBOEBaHMS Ha aHIIMACKYHO OPUANYECKY0 cucTeMy ObIno HENOCPEACTBEHHbIM
W AnuTenbHbIM. HEKOTOPbIE OCHOBHbIE M3MEHEHWS, BbI3BaHHbIE HOPMAHACKIM 3aBOEBaHUEM, BKIHOYANMK:

1. BHeapeHue HOPMaHACKOrO 3aKOHOLATENbCTBA: HOPMAHALbI BHECTN 3HAYUTENbHbIE N3MEHEHNS B
AHTTIMIACKYHO HOPUANYECKYH0 CUCTEMY, BBOAS HOBbIE 3aKOHbI M npaBuna. OHM Havanu perynuposaTth peopanb-
Hbl€ W rpaxaaHCcKMe OTHOLEHWS, ONpeaensiTb NpaBa 1 06513aHHOCTM HaceneHus u opmmpoBathb bonee LieH-
TPanu3oBaHHyt 1 HOPMan13oBaHHyK CUCTEMY NpaBa. ATOT NPOLECC BHEAPEHWUS HOPMAHACKOrO 3akoHoaa-
TenbCTBa Obl AONrOCPOYHBIM 1 CNOCOBCTBOBAN PA3BUTUIO AHTIUIACKOW OPUANYECKON CUCTEMDI.

2. [peuepeHTHas cuctema v cyaebHas npakTika: HOpMaHALbl BHECIIN BaxHbIE N3MEHEHNs B cyae 6-
HY0 NPaKTVKY 1 pa3BuTME NpeLeaeHTHON cucteMbl. Cyaeinckme peLlenns 1 npeLeaeHTbl cTam uMetb 6onb-
LIoe 3Ha4eHue AN (OPMUPOBAHMS NMPABOBbIX HOPM W MPUHATUS NOCNeayrWwmMX CyaebHbIX peleHni. 3T1o
YKpenuno ponb cyaebHOM BNacTy B aHMUACKOW HOPUANYECKONA CUCTEME 1 CNOCOBCTBOBANO PasBUTMIO MPaBo-
BOrO NpeLeaeHTa.

3. Bbictpoe passutue (heodarnbHON CUCTEMBI: HOPMAHACKOE 3aBOEBaHME MPUBESO K BbicTpoMy pas-
BUTMIO heoaarnbHON CUCTEMbI B AHIMUK, TAe HOPMaHACKWE NOMELLMKN MOMYYNnN 3eMN U TUTYNbI B 0BMEH Ha
NOSINBHOCTb K KOPOI. OTO NOBIEKNO 3a COBOM BHEAPEHME (heoaanbHbIX OTHOLLEHWIA B OPUANYECKYHD CUCTEMY
CTpaHbl 1 CO3AaHNe NPaKTUYECKUX MEXaHU3MOB W NPOLEAYP AN PErynmpoBaHns aTux OTHOLLEHWN [4, c. 69].

Bo3HMKHOBEHME 1 pa3BNUTUE OOLLMX 3aKOHOB B aHTTIMIACKON OPUAMYECKON CUCTEME UMEET CBOW UCTOPU-
yeckue KopHu. Bo Bpemst HopmaHackoro 3aBoeBaHusi B X| Beke HOpMaHALbI MPUBHECTN HOBYIO OPUANYECKYIO
NPaKTUKy, OCHOBaHHYI Ha KoaucukaLmm npasa v yCTaHOBNEHUM OOLLMX NpaBun ANst BCEX XUTENen CTpaHbl.
370 OTNNYANOCh OT TPAAMLIMOHHON 0BbIYHOI M CyaebHON NPaKTUKM aHrMOCaKCOB, rae 3aKOHbI paspeLlanich B
OCHOBHOM Ha OCHOBE 00blYaeB 1 NpeLeeHTOB.

Marna Kapta, npuHsTas B 1215 rogy Gbina nepBbIM LLAroM K OrpaHNYeHno BNacTh KOPOns U yCTaHOB-
neHuo npas v ceoboa Ansa nogaanHbIx. OHa onpefenuna HeKOTOPbIE OCHOBHBIE MPUHLNMbI, TaKWe Kak NpuH-
LN 3aKOHHOCTY, PAaBEHCTBO Nepes 3aKOHOM U 3aLyuTa YacTHoi cobeTBeHHOCTW. OHa Takke yTBepanna uaeto
cyfnebHoro npouecca, rapaHTMpOBaHHOMO 3aKOHOM U 3alLMLLALLEro NpaBa YenoBeka, YTo ABUIOCL (PyHaa-
MEHTOM 1151 Pa3BUTUS OBLLMX 3aKOHOB B AHTIIUK.

B aHrnuickon opuanyeckon cucTeme CyLecTByeT psj KIYeBbiX 0BLLMX 3aKOHOB, KOTOPbIE OKa3anu
3HauYMTENbHOE BIUSHUE Ha ee pasBuTHe. HEKOTOpbIE U3 HUX BKITHOYAIOT:

1. 3aKoH 0 npasunax LokasblBaHWA. JTOT 3aKOH ONpefenseT npasuna v npoueaypbl Npy npeacTas-
neHuu fokasatenscT B cyae. OH NOCTaBWUM akLeHT Ha NpuHLMNE LONyCTUMOCTW [OKa3aTeNbCTB, a Takke Ha
obs3aTensbCTBax CTOPOH NPeAOCTaBNSATh NOMHbIE M JOCTOBEPHbIE A0Ka3aTeNbCTBa.

2. 3aKOH O KOHTpaKTax, KOTOpbIM onpedenseT npasuna U NPUHLMMbI, PEryNMpyroLLmMe 3akmioyYeHne u
ncnonHeHue KoHTpakToB. OH perynupyeT obssaTensCTBa CTOPOH M 0BecneymBaeT 3aliuty npas 1 UHTEPECOB
KOHTpareHToB [3, C. 54].

3. 3akoH 06 akumoHepHbix obectBax (The Companies Act) yctaHaBnuBaeT npasuna u TpeboBaHus
AN CO3AaHUs, yNpaBneHus 1 NMKBUAALMM akuMOHepHbIX 0bLecTs. OH Takke perynupyeT npaea U 06s3aHHO-
CTM aKLUMOHEPOB W AUPEKTOPOB KOMMAHWA.

B pesynbTate uccnefoBaHus MOXHO caenatb CReaytLme OCHOBHbIE BbIBOAbI. Pa3BuTie 0bLymx 3ako-
HOB B @HITIMINCKOMN OPUAMYECKON CUCTEME CBA3AHO C UCTOPUYECKUMI COBBITUAMM, TaKUMU Kak HOPMaHACKoe
3aBoeBaHue 1 npuHsaTe MarHa KapTbl. O6Lme 3aKoHbI MrpatoT BaxkHYHO Pofb B NOAAEpKaHUM CTabunbHOCTY,
npeackasyemMocTyn 1 3alute npas 1 cBobog rpaxaaH. PasButne aHrnMMCKON IOPUANYECKONA CUCTEMDI, BKITHO-
yas (hopmMupoBaHKe OBLLMX 3aKOHOB, MMEET GOMbLUYIO 3HAUMMOCTb U akTyanbHOCTb. OHO cnocobeTByeT pas-
BMTWIO NPaBOBOW KyNbTypbl M 0BecneyeHnto cnpaBeanmBocTi B 0bLecTse. 3HaHMe W NOHUMaHWe obLWwmX 3a-
KOHOB HEOOXOAMMO 47151 FOPUCTOB, Cyael, NPaBOOXPaHUTENbHbBIX OPraHoB W rpaxhaH B LIENom.
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AHHOTaLuA: pacnpocTpaHeHue obLLero Npasa No BCeMy MUPY SBNSIETCS OOHON U3 Hanbonee 3HauMMbIX TEH-
[IEHUMI B COBPEMEHHOM toprandeckomM passutun. ObLuee NpaBo — 3T0 CUCTEMA NpaBa, KOTOPasi OCHOBLIBAET-
CSi Ha MpeLiefieHTax, CyAetHbIX PeLUeHNsX 1 0bblyasiX, a He Ha 3aKoHaX, KOAEKCaX U KOHCTUTYLIMOHHBIX ak-
Tax. OHa pa3sBuBanach B aHrno-aMepyKaHCKON IOPUANYECKOI TPAaULMM 1 HA NPOTSHKEHUN MHOTUX CTONETMIA
npuobpena BCeMUPHOE NpU3HAHIE 1 3HAYUTENBHOE PaclpOCTPaHEHMe.

KnioueBble cnosa: obLyee npaso, CyaebHbIit npeLeaeHT, cynebHas npakTuka, npaBoBasi CEMbS.

THE SPREAD OF COMMON LAW AROUND THE WORLD
Pervushina Svetlana Nikolaevna
Scientific adviser: Solovyova Viktoria Victorovna

Abstract: The spread of common law around the world is one of the most significant trends in modern legal
development. Common law is a system of law that is based on precedents, judicial decisions, and customs,
rather than on laws, codes, or constitutional acts. It developed in the Anglo-American legal tradition and over
the centuries has gained worldwide recognition and significant distribution.
Keywords: common law, judicial precedent, judicial practice, legal family.

B topuamnyeckon nutepaTtype TEPMMHbI «aHMNOCAKCOHCKOE MpaBO» W «obliee NpaBo» TPaAWULMOHHO
ynoTpebnsTcs kak CHOHMMbI. OfHako cneuuanuctamu B 0bnacTi MCTOpUM rocyaapcTea U npaBa Takow
noaxoA He pasgensietcs. Tak, 3. [KeHUKEC, O. QHHEPC YTBEPKAAIOT, YTO TEPMUH «aHTTIOCAKCOHCKOE NpaBo»
B CTPOrOM €ro MOHWMaHWM OTHOCWUTCS TOMbKO K CaMOMy PaHHEMy aHrfoCaKCOHCKOMY Mepuogy pasBuTus.
BmecTe ¢ Tem, crneayeT UMETb B BUAY, YTO aHMMIACKOE NpaBo Beerga bbino JOMUHMPYOLMM S4pOM BCen Cu-
cTembl 06LLero npaea. Bce rocynapcTea, OTHOCALMECS K aHIMOCAKCOHCKOM NPaBOBO CEMbE B TOW UK UHOW
CTENEHN peLenupoBani aHrnuitckoin npaso. oaTomy, nonaraem LenecoobpasHbiM 1CMomnb30BaTh TEPMUH
«aHrNOCaKCOHCKOE NPaBOo» Kak CMHOHUM TepMUHa «0bLLee NpaBoy.

Paccmatpusas aHroCakCOHCKOM NpaBo, NpeacTaBnsaeTcs LenecoobpasHbiM OTMETUTL ero obLume Yep-
Tbl C POMAHO-repMaHCKo NPaBoOBON CUCTEMOM:

1) OBLHOCTb KyNbTYPHOTO N UCTOPUYECKOTO Pa3BUTUS;
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2) OOWHOCTb PenurosHbIX OCHOB CTPaH, BXOASLLMX B POMaHO-repMaHCKYI0 1 aHrOCAKCOHCKYHO npa-
BOBbIE CUCTEMbI. XPUCTUAHCTBO SBMISIETCS LIEHTPOM PENIUTMO3HOIO (JyXOBHOMO) pa3sutus. MpoTecTaHTuam B
AHrnMM BO3HUK B Bonee no3gHuWe Beka — MOCNE TOrO Kak 3TO rocydapcTBO ObiNO MOA AyXOBHbIM BIUSHAEM
PUMCKOW LiepKBM;

3)  Cxo[fcTBO B YPOBHSIX Pa3BUTUS HAYKW, TEXHUKN, UCKYCCTBA (MPUHAANEXHOCTb K OOHON LMBUIU3aLMK).

BMmecTe ¢ TeM aHroCaKCOHCKOM NPaBOBO CEMbE CBOMCTBEHHBI COM crieupndmyecke 0cobeHHOCTI.[2, ¢. 56]

1. Obulee (aHrnocaKkCoHCKOe) NMpaBO WMeeT «Cyhenckun» xapaktep. B OCHOBE aHrmoCakCOHCKOro
npasa [0 CUX Nop Nnexar peLleHns CyaoB (BeCTMUHCTEPCKUX CyaoB B AHrnuu; Bepxosroro cyaa B CLUA) Cy-
AebHble peLleHns NPooIIKaloT COCTaBNATL OCHOBY aHINIOCAKCOHCKOrO npasa W B HacToswwee Bpems. Cyge -
CKO€e NpaBOTBOPYECTBO B CTpaHax 06Lyero npasa — 9T0 He OCHOBHOe NpefHasHayeHne cyda. Ho B npouecce
CBOEN CyebHON AeATEeNbHOCTY CyAbl CO30aKT Npaso.

2. AHTMOCaKCOHCKOe MPaBO MMEET SIPKO BblPaXEHHbIN NpeLedeHTHbIN xapakTep. B cTpaHax obuiero
npaBa NpaKTU4eckn OTCYTCTBYET KOAMMPULUMPOBAHHOE 3aKOHOAATENLCTBO. [MpOAoMKUTENBHOE AOMUHUPOBA-
HWe npeLeeHTHOro NpaBa Npefonpeaenuno NpaBoBOi XapakTep aHrnocakcoHckoro npaga. B Xl - XVI Be-
kax B AHINUM U3gaBanucb cneuuasbHble n3gaHus - cyaebHble OTYETbI, «KOTOPbIE CTanM NOTOM NpPeaMeToM
UMTUpOBaHWa B CyaebHbIX pa3bupaTenscTBax M BbIHOCUMBIX pelleHnsix». Co BTopoi nonosuHbl XIX Beka B
Benwukobputanum ctanu usgasatbes «CyaebHble 0TYETbIY, rae NybnukylTcs CyaebHble pelleHnsi, «BbICTY-
narwLme B kKayectse CyaebHbIX NpeLefeHTOB NpW pacCMOTPEHWUN aHanoryHbIX geny. B koHue XIX - Havane
XX BEKOB B AHMUK CTanu u3gaBaTbCs KOHCONMAMPOBAHHbIE aKTbl, « BOMpaBLme B cebs B yNnopsgoveHHOM
BMAE, NPUMEHUTENBHO K Pa3fMYHbIM MPaBOBbIM MHCTUTYTaM, HOPMbI, COLEPXaBLUMECS B paHee U3daHHbIX
napnaMeHTCKUX aKTaxy.

MpuHsTble B CLUA koanthmumpoBaHHble HOpMaTUBHbIE NPaBOBbIE aKTbl ((heaeparbHbIi YTOMnoBHbIN KO-
pekc — 1926r., Eguubin ToproBbi kogeke — 1952r.) He «MOEHTUYHbI» EBPOMENCKM KOAEKCaM W SBMSOTCA
NMNOAOM KOHCONMAALMN 1 BOCNPOU3BOACTBOM HOPM paHee NPUHSATLIX CyAaMu.

3. Cuctema obuiero npaea B MeHbLUEN CTENEHW Obina NOABEPXeHa BIMSHWIO PUMCKOro npaea. K
MPUYMHAM TaKOro HU3KOTO BIMSIHWS PUMCKOrO MpaBa Ha NpaBoBY0 CUCTEMY AHITIUW OTHOCAT:

—  PUMCKOE NpaBO NPenMyLLECTBEHHO ObIfI0 OPUEHTUPOBAHO HA PELLEHNS BONPOCOB YACTHOTO Xapak-
TEpa 1 He MOrno ObITb UCMOML30BAHO KOPOSIEBCKUM CyaMu, PeLlaBLLUMI BONPOCHI NYBANYHOTO XapakTepa;

—  Ha nyTW pUMCKOrO npasa CTOSANN, He COBMECTUMbIE C HUM, MECTHbIE TPaauLuK;

—  CaMODBbITHOCTb 3BOMIOLMOHHOIO PasBUTUS AHIIUK.

4. TloBblleHHas posib U 3HAYMMOCTb NPOLIECCYanibHOro Npasa No CPaBHEHMIO C MaTepuanbHbIM. [la-
BMA P. 0TMeYaeT, YTo «lopucToB EBpOMEickoro KOHTUHEHTa 6oMblue BCEro MHTEPECYeT MaTepuaribHoe npa-
BOY, Y HOPUCTOB 0BLLEro NpaBa BCe COCTOMT HA0BOPOT. AHIMUACKOE NPaBO NO CBOEH NPUPOAE «3TO He NpaBgo,
W3y4eHHOE B YHUBEPCUTETE, HE MPaBO NPUHLMNOB. HaobopoT, 3T0 NpaBo NpoLecCcyanucToB U MPaKTUKOBY.

5. [10BOMbHO BLICOKWIA YPOBEHb HE3ABMCMMOCTM CyAeBHOM BNAcTM MO OTHOLLEHWIO K APYIMM BETBAM
rocyfapCTBeHHOW BriacT. B opuamnyeckon nutepartype 0TMeYaeTcs, YTo B Ayxe MPUHLMMOB HEe3aBMCUMOCTH
cyfebHomn BnacTi NoCTpoeHb! cyaebHble cucTeMbl NOOr0 COBPEMEHHOIO LMBUIIM30BAHHOIO rocyaapcTea. B
CTpaHax obuiero npasa cygaMm NpUHALeXMT 3acnyra (OpMUPOBaHNS OENCTBYIOLEr0 3aKkOHOAATeNbCTBa.
OTUM onpenenseTcs MecTo cyaebHOM CUCTEMbI B UEpapXuK rocyaapCTBEHHOM BMacT U npegonpesenser
He3aBMCUMOCTb Cy[0B.

Bonbluyto ponb, Npegonpesenstowylo He3aBUCUMOCTb Cydeit B CTpaHax obLiero npasBa Urpaet wx
«KOpnopaTuBHas OpraH130BaHHOCTb U CONMAAPHOCTb B CBOWX AENCTBUSAX APYr C APYroMy.

6. O6BMHMTENBHbLIN XapakTep cyaebHOro npouecca. 10 NOATBEPXKAAETCSA TEM, YTO, Hanpumep B AH-
[AUK, HEe NONYYUN PasBUTUS MHCTUTYT rOCYAAPCTBEHHOTO OOBUHEHWS, NPeaCTaBNeHHbIN AOMKHOCTHBIMU NK-
Lammy.

Ha HeobxoanMOoCTb MCCneaoBaHNS UCTOPUYECKWX acnekToB passuTus obLero npasa ykasbisan [asg
P., 0TMeYas npu 3TOM, YTO «3HaHWe UCTopuK ele Bonblie HEOBXOAMMOY, YeM AN U3yYeHWs Npupoabl Apy-
X NpaBoOBbIX CUCTEM. MccnenoBaHWe MCTOPUYECKUX acneKToB MO3BONSET BbISBUTH Haubonee BaxHble 1
«xapakTepHble Ans Bcero obuiero npaBa 0COBEHHOCTU W YepTbl, KOTOPbIE CMOCOBCTBOBANM €ro MHOrOBEKO-
BOMY Pa3BUTUIO U COBEPLUEHCTBOBAHMIO.
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B Hay4HOM nuTepatype BblAENSeTCa YeThIpe OCHOBHBIX Nepuoaa passuTis obLyero npasa: [3, ¢. 67]

1-1 nepuog (no 1066 ropa) xapakrepusyeTcs npegnockinkamu dopMupoBaHus obLyero npasa v npea-
LUeCTBYeT HOpMaHACKOMY 3aBoeBaHuio AHrnuv B 1066 rogy. PuMckoe rocnogctso XoTs v Anunock B AHMIUK
Ha NPOTSHKEHUM 4-X BEKOB HE OCTaBWO CBOMX Credos. puunHa aTOMy 3aKnmoyaeTcs B TOM, YTO pUMNsHe
HWKOTAa He acCUMUINMPOBANMCh C MECTHbIM HAcemneHneM. YXO4 PUMCKWX NIErMOHOB C TEPPUTOPUM AHIMUM
03Hayan cobon yxon pUMCKoro npasa.

2-11 nepuog (c 1066 no 1485r) — COOTHOCUTCS C BPEMEHEM 3aBOEBaHUSA AHIMMM HOPMaHALAMU 1 Npu-
XOAOM K BnacTu auHactum Tiogopo. HopMaHACKOE 3aBOEBaHME SBUMOCH «CEPbE3HbIM COObITMEM B MCTOPUM
aHIIIMIACKOrO NpaBay, MOCKOMbKY OHO NPUHECNO B AHIMINK0 BMECTE C MHOCTPAHHOW OKKyMaLMen «CUMbHYIO Lie H-
TPanu3oBaHHyK BNacTb, 6oraTylo ONbITOM agMWHUCTPATMBHOMO YNpaBEHNs, UCMbITaHHYto repuorctee Hop-
MaHaus.

C 1175 r. hopmupyeTCcs «IMYHBINY Cyh Kopons — Mecto npebobiBaHus BectmuncTep. [Janee a1oT cya
TpaHcopMMpOBanu B Cy KOPONEBCKOM ckambh. CO BPEMEHEM OH CTan BbICLUEH anennsUMOHHON U Haa3o p-
HOW nHCTaHUmren. Cyg obwmx Tsxb 3aHMMarncs paccMOTPEHNEM BCEX rPaxaaHCKUX aen. Takoe pa3sutue cy-
AebHON CUCTEMBI 3aM0XMNo OCHOBY (hopMmnpoBaHmMs obLuero npaea. [1edaTensHOCTb CyA0B BO MHOrOM HOCWIIa
nyBnn4Ho-NPaBoBOI XapaKTep, YTO OTBEYANO MHTEPeCaM KOPONEBCKOM BNACT!.

3-i nepwuog (1485 — 1832) paccmatpuBaeTcs Kak BpeMs pacLpeTa obLiero npasa B AHIMNN 1 COOTHO-
CUTCS C NPOLIECCOM Hayana ero (3KcnaHcuu) 3a npeaenbl rocyaapcTaa.

lNpaBo «CnpaBeasMBOCTM» (HOPMUPOBANOCL U3 pelleHni Jlopaa-kaHunepa, KOTopbin OeNCTBOBaN OT
nMeHmn koponsi. MocTeneHHo 3To NpuBENo K hopMMPOBaHMIO 0COBOro cyaa, KOTOPbIN B CBOEH LESTENbHOCTM
PYKOBOACTBOBAICSA COOCTBEHHbIMM NPEACTABNEHUSIMI O cnpaBea/MBocTW. Kpome Toro ocobblii cya onupancs
Ha TaK HasblBaeMble «MaKCWMbl». BosHukaBlve ABe cygeiickue cuctembl Obiny npoTuBopeunBbl. Ilocne
ocuumansHoro ykasa MoHapxa (Akos 1 — 1616r.) ykpenunocb NpeBOCXOACTBO KaHLepckoro cyda (cya cnpa-
BEANWBOCTM) Haf BECTMUHePCKMMM cyaamu. OfHako, CO BPEMEHEM, 3TO NpUBENO K cBoeoBpasHoOMy mornda-
NIMBOMY COTMaLLEHNO MeXay 3TUMU Cyaamu.

CyTb TaKoro cornalieHns 3akmnioyanach B ToM, 4To: [2, ¢. 78]

—  topucaukumus Cyaa Jlopaa-kaHunepa coxpaHsnack B nonHoM o6beme 1 He AomkHa Bbina pacium-
PATLCA 3a CYET BECTMUHEPCKIX CY[0B;

—  Cyg llopaa-kaHunepa He JomkeH Bbin OCYyLLeCTBNATb «BbINagoBy» NPoTUB CyaoB obLLero npasa;

—  KOpoSib He JormkeH Bblf co3gaBaTh Kakux-nmbo HOBbLIX CyOOB.

[MocTeneHHO rpaHn Mexay 3TUMKU CyAamu CTanu cTupatbes. Ho MOMHOMO CRAMSHUS 3TUX CYAOB HE Mpo-
U30LLSO.

4-n nepuog (1832r. no HacTosiLee Bpems) MPOMCXOAUT AanbHEMLLas TpaHcopmaLmus NpaBoBoOi CH-
cteMbl AHrnmu. MpaBoBas cuctema Gbina 0cBODOXAEHA OT apXauyHbIX (YCTapeBLUMX) akToB. Bce aHrnuickme
cyabl Bbinn ypaBHEHbI B CBOWX MpaBax W CTanu NPUMEHATb Kak «obLuee npaBoy, Tak U «NpaBo CnpaBeasvneo-
cTu». B nepnog pethopmMbl NpaBoOBOW CUCTEMbI AHIMKM BO3pacTaeT pPorb 3aKOHOAATENbHbIX U afMUHUCTPa-
TUBHbIX aKToB. lNpogorkaetcs akcnaHcus oblero npasa. B aTOT nepuon HauMHaeT CkfaablBaTbCA amepu-
kaHckasi npaBoBas cuctema. MNossnsetca Konctutyumus CLUA (1787r.).

Mpenmyuiectsa obLlero npasa, KOTopble NOCAYXUMU YYyHAAMEHTOM €ro rnobanbHON NOnynspHOCTY,
SBNAOTCS ero rmbKoCTb M aganTMBHOCTb K M3MEHSIOLLMMCS 06CTosTENbCTBAM. B 0TnMYMe 0T KoanduLmMpoBaH-
HOro 3aKkoHoAaTenbCTBa, 0bLLee NpaBo NPefoCcTaBnseT cyabam BonbLLyo cBOBOAY B MPUHATUM PELLEHUIA, TEM
cambIM cnocobeTBys Gonee TOUHOMY M CNpaBeasIMBOMY MPUMEHEHMIO MpaBa B KOHKPETHOM Cryyae. 310 nos-
BonseT obuemy npasy bbiTb 6onee NPOrpecCMBHLIM U YUYUTbIBATL Pa3BUTE OBLUECTBEHHBIX OTHOLLEHUIA U
LIeHHOCTE, YTO SIBNSIETCS BaXKHbIM (DaKTOPOM B 310Xy BbICTPOro COLManbHOrO 1 TEXHOMNOTMYECKOro nporpecca.

PacnpocTtpaHeHue o6Liero npaga no BCEMY MUPY MOXHO OOBSCHUTb HECKONMbKMMM hakTopamu. Bo-
NepBbIX, aHrMo-aMepukaHckas pugmndeckas cuctema ¢ ee obLMM NpaBoM LUMPOKO NpUMeEHsieTCs B bputan-
CKOW MMMEPUN 1 APYTUX KONMOHWAMNbHbIX TEPPUTOPMSX, YTO NOCNYXKWUIO OCHOBOW ANS €ro farnbHemnwero pac-
npocTpaHeHus. Bo-BTOPbIX, NpuBMeKkaTeNbHOCTb 06LLEro NpaBa 3akMoyaeTcs B ero SCHOCTW U Npeackasye-
MOCTU, YTO NPMBNIEKAET HE TOMbKO roCyAapcTBa, HO 1 BrU3HeC-coobLLECTBO, KOTOPOE OCYLLECTBNSET CBOM fe-
ATENbHOCTb B Pa3fNyHbIX MECTAX MUpa. ITO TakKe NOBbILIAET NPUBMEKATENBHOCTb ANS MHOCTPAHHbIX WHBE-
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CTOPOB ¥ CNOCOBCTBYET 3KOHOMUYECKOMY Pa3BUTUIO CTPaH, MPUHSBLLKX 3Ty CUCTEMY NpaBa.

TaKke CTONT OTMETUTb, YTO MEXOYHAPOAHOE NPaBO U MEXAYHAPOAHbIE OpraH13aLmi UrpatoT BaXKHYHO
ponb B pacnpocTpaHeHuu obuiero npasa. Hanpumep, cyn EBponeiickoro Cotosa, EBponeiickuin cya no npa-
BaM 4yenoseka u MexayHapoaHbIi YrONOBHbIA CyA B 3HAYUTENbHOM CTEMEHM ONUPAKOTCS Ha NPUHLMNLI 0bLe-
ro npaBa Npu NPUHATUAN CBOMX peLLeHnin. 310 AenaeT obluee npaso Bce 6onee NpusHaHHbIM 1 0Bs3aTenbHbIM
ANS rocy4apCTB, YNIEHOB 3TUX OpraHu3aLyn.

OpHako, HECMOTPSA Ha BCE NMPEUMYLLECTBA W MONYNSPHOCTb, pacnpocTpaHeHue obLLero npaea Takke
CTanKMBaeTCs C HEKOTOPbIMK Mperpagamn. HekoTopble cTpaHbl ¢ hyHAAMEHTANbHO APYTMIA HOPUANYECKAMN
cucCTeMaMm (Hanpumep, KOHTUHEHTanNbHOE NpaBo) NPOTUBONOCTABNAT cebst BNMaHWIO obLyero npasa u co-
XPaHSIOT CBOK YHUKANBHOCTb 1 caMoBbITHOCTL. Kpome Toro, npouecc agantauum 1 NpuHaTus obuiero npasa
B Pa3nnyHbIX CTPaHaX MOXET 3aHUMaTb AUTeNbHOE BpeMs U TpebyeT cucTeMaTUyeckux YCUnun ans name-
HEHMS CyLLECTBYHOLLMX NPABOBbLIX CUCTEM.

Tem He MeHee, obLuee MpaBO NMPOAOMKAET PAcNPOCTPAHATLCA W MPOHWKATb B pasnuyHble cdepbl
topucnpyaeHumn no Bcemy mupy. Ero npenmyLyecTsa, Takue kak rubkoCTb, NpeackadyemMocTb U 3GhheKkTnB-
HOCTb, JENatoT €ro 3Ha4YMMbIM 3MEMEHTOM B Pa3BUTUM N COBEPLLEHCTBOBAHWM NPABOBbIX CUCTEM PA3MMYHbIX
rocygapcTs. PacnpoctpaHeHue obLyero npasa cnocobeTByeT YKpenneHuo NpaBoBOro Co3HaHus u obecneyu-
BaET rapaHTMIO 3aLLnTbl NpaB 1 CBOOOA BCEX NIOAEN, HE3aBMCUMO OT UX reorpadyeckoro nonoXeHus.
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COBPEMEHHAA POCCHICKAA
LIUBWITUSALINOHHAA WAEHTUYHOCTD

YEKYLLIKWHA ENEHA HUKOJIAEBHA

AOKTOP hrnocodickmx Hayk, AOLIEHT, npodeccop kadeapbl TEOpUK,

NCTOPUM rocydapcTaa v Npaga, CoLmManbHO-3KOHOMUYECKNX AUCLMMAMH,

CpepHe-Bomxckuit MHCTUTYT (cpunuan) @rb0Y BO «Bcepoccuinckuii rocygapCTBEHHbIN YHUBEPCUTET
toctuum (PIMA MuHiocTa Poccum)»

B r. CapaHcke, 430003, Pecnybnuka Mopgosus, r. CapaHck, JIEHUHCKWIA paiioH

AHHOTauus: COBpEMEeHHble BbI30Bbl 1 MEPEMEHHbIE YCNOBUS B MUPE OKa3biBaloT CYLLECTBEHHOE BO3AEi-
CTBME Ha LMBUIN3ALMOHHYK WAEHTUYHOCTb Poccun. Tnobanumaauusi, TEXHONOrMYECKHiA NPOrpece, nonnTiYe-
CK/E U3MEHEHMS N COLMOKYNbTYpHble TpaHchopMaLyv NpeacTaBnsioT coboit hakTopbl, KOTOpbIE MOTYT Kak
YKPENNATb, Tak N MEHATb TPAAULMOHHbIE YEPTbI W LIEHHOCTI POCCUICKOI MAEHTUYHOCTH. CnocoBHOCTb Poc-
CUN COXPaHUTb CBOK YHUKANBHOCTb B YCIOBMSX MMOBanbHOr0 B3auMOAENCTBUS U B TO e Bpems aaanTupo-
BaTbCA K HOBbIM peannsiM SBMISIETCS KMoYeBbiM BOMPOCoM. MoHUMaHWe, Kakue acnekTbl LMBUMN3aLMOHHON
WOEHTUYHOCTN OCTAOTCA HEeMokonebuMbIMM, a kakie NOABEPXEHbI M3MEHEHUAM, NPeaCTaBNseT coboil cyle-
CTBEHHOE CTpaTErMyeckoe 3aaHue.

KnioueBble cnosa: rmoGanusalys, rocyfapcTeo, Ananor, eAMHCTBO, WAEHTUYHOCTb, LMBUNMU3ALNS.

MODERN RUSSIAN CIVILIZATIONAL IDENTITY
Chekushkina Elena Nikolaevna

Abstract: Modern challenges and variable conditions in the world have a significant impact on the civilizational
identity of Russia. Globalization, technological progress, political changes and socio-cultural transformations
are factors that can both strengthen and change the traditional features and values of Russian identity. Rus-
sia's ability to preserve its uniqueness in the context of global interaction and at the same time adapt to new
realities is a key issue. Understanding which aspects of civilizational identity remain unshakable and which are
subject to change is an essential strategic task.

Keywords: globalization, state, dialogue, unity, identity, civilization.

ccnenoBaHue LMBUNU3ALMOHHON WOEHTUMYHOCTU Poccun Ha COBpeMeHHOM 3Tane npefocTaBnser
0co6blit B3rNnsg Ha UCTOPUIO U KyNbTYpY CTpaHbl, NO3BOMSET MOHATb, Kak MOEHTUYHOCTb B3aUMOLENCTBYET C
BbI30BaMM COBPEMEHHOTO MMpa W Kakue TeHAEeHLMM onpedenstoT e€ Byayllee pa3sutue.

CoBpeMeHHas reononuTnyeckas cutyaunnm CBMAETENLCTBYET O TOM, YTO POCCUICKOE OBLLECTBO HyX-
[aeTcs B (DOPMUPOBAHWW M pa3BUTUM Uaei, cnocobCTBYOLMX ero KoHconuaaumu. Heobxoaumo oTMETUTS,
yto Poccuiickon ®eaepaumm, coCTosIas U3 PasnnyHbIX STHUYECKMX U KOHECCUOHanbHbIX rpynn, obnagaet
CBOEW KyNbTYPHON CNeuudUKOn N UHTEPUPYHOLLEN MOEHTUYHOCTBIO.

B HayuHbI 060POT NOHATUE «MAEHTUYHOCTLY ObINo BBEAEHO O. JPUKCOHOM. COrnacHo MbICIUTENIO,
WOEHTUYHOCTb NpeacTaBnseT coboi hopMy COOTBETCTBUS YeNoBEKa W KyNbTypbl, @ Takke NPOLEcC, KOTOpbil
Haxo4uTCs B CYLYHOCTU KyNbTYpbl. YUeHble, 3aHuMalowpecs npobremamu WAEHTUYHOCTH, JatoT pasfnyHble
onpegeneHns JaHHOro MOHSATWSA, KOTOpPble KAacalTes pasfnyHbIX rpynn W rocyAapcTB. MAEHTUYHOCT — 3TO
MeXaHu3M COLManbHOro B3anMogencTams u cnocod nocTmxeHns «cebs» u coumnanbHOn No3numm.

MOXHO BbIAENUTb TPU OCHOBHbIX 3NEMEHTA B CTPYKTYPE COBPEMEHHOM OBLLEPOCCUICKON MOEHTUYHO-
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CTW: TOCYAAPCTBEHHNYECKYIO (rOCYLAPCTBEHHYH) WAEHTUYHOCTD, PaXOaHCKY0 MOEHTUYHOCTb, UMBUIU3ALM-
OHHYI WOEHTUYHOCTb.

OcHOBY rocynapCTBEHHNYECKONW (rOCYAapPCTBEHHOW) WOEHTUYHOCTWU COCTaBNSOT TOCYAApCTBEHHbIE
CMMBONbI. [0 MHeHWto H. A. TanakToHOBOW, «roCydapCTBEHHAs AEHTUYHOCTb BblpaXaeTcst UCKIIOUNTESTBHO
afMUHUCTPATUBHBLIM 3aKpENSEHNEM cTaTyca rpaxaaHnHa CTpaHbl, KOTOPbIA NPUCBaMBaETC aBTOMATUYECKM
(MO NpaBy POXOEHWUS UK NyTEM CreyuanbHbIX NPoLeayp NonyyvyeHus rpaxaaHcTBa Ans MUrPaHToB) U Xapak-
Tepu3yeTcs Kak hopMann3oBaHHbIN, NpeanucbiBaeMbli M3BHE)» [2, C. 12]. TocygapCTBEHHUYECKas UOEHTUY-
HOCTb — 3TO MepBas CTyneHb B CTPYKTYpe obLyepoccuickon naeHTnyHocTn. OHa dopmarbHas, hopmmupyetcs
CMW, 3Hakamu, cumBOnamu.

[paxaaHckas UOEHTUYHOCTb — 3TO KOMMMEKC MaTPUOTUYECKUX YYBCTB NMYHOCTW. «DopMUpoBaHuE
rpakaaHCKOM MOEHTUYHOCTK, cornacHo [pobwkeson J1. M., BknovaeT B cebsl He TONMbKO OTOXAECTBREHME C
rpaxgaHamu CTpaHbl, HO Takke W NpeacTasneHne 06 aTom coobLiecTBE, NOHUMAHUE Ero UHTEPECOB, HyBCTBO
OTBETCTBEHHOCTU 3a HErO, NEpeXnBaemMble B CBA3N C 3TUM amouun (obuaa, ropgocTs, pasoyapoBaHue unm
9HTY3Ka3M U1 roTOBHOCTb K pedoriekcum)» [3, ¢. 49].

[paxpaHckas MOEHTUYHOCTL perynupyeTcs obLecTBoMm, a He rocygapcTeoM. OHa npegnonaraert ycra-
HOBMeHWe CBA3en C ApYruMu T04bMU, OCO3HaHWE U BOCMIPUATIE 3HAYUMOCTM UHAMBUOOM CBOEN NpUHaanex-
HOCTM K rpaxaaHckon obwHocTM. OCHOBHBIMU YCMOBMAMU (DOPMUPOBAHNS FPaXLaHCKON MOAEHTUYHOCTM SB-
NATCA coumanbHoe JoBepue, akTUBHOE OTHOLLEHWE YerloBeka K MUpY, FOTOBHOCTb MPUHWMaTL CamoCTos-
TENbHblE peleHns v T. A. paxaaHckas MAEHTUYHOCTb —pesynbTaT OTOXAECTBEHNS MHAMBKUAOM cebs ¢ 06-
LLLeCTBOM, roCY4apCTBOM, CTPaHOM.

B. A. ABkceHTbeB 1 b. B. AKCIOMOB 0TMEYaloT, YTO «rpaxgaHckoe coobLlecTBo, (hopMMpyeEMOe Ha OC-
HOBE rpaxgaHCKon UAEHTUUKALMN, NIMLLEHO CETOAHS rMYOUHHBIX MHTErPUPYIOLLMX CBS3EN, TOr0 LLEMEHTUPY-
lOLLIero akcMonOrnyeckoro Hayarna, koTopoe AenaeT OBLEecTBO CMIOYEHHbIM, KOHCONMMAUPOBAHHBIM, UCKIHO-
YaeT KOH(MKTBI MEXIY rpaxaaHamu Ha OCHOBE MPUHLMNUANBHBIX LIEHHOCTHBIX NpoTuBopeyni» [1]. ®eHo-
MEH rpaxgaHckon MOEHTUYHOCTW aHaNW3NPYeTCs Kak rocy4apCTBEHHbIN, 0BLLECTBEHHDIN, MHAUBUAYANbHbIN.

W. B. KoHgakoB, MHTEPNPETUPYET «LMBUMM3ALMOHHYIO UOEHTUYHOCTb Kak BOBLLEHHYIO KaTeropuo coLyu-
OKYNbTYPHbIX MAEHTUYHOCTEN (STHOHALMOHAMBHOM, KOH(ECCUOHAMNbBHOM, COLMAarbHO-MONUTUYECKON, PEeruo-
HanbHOM 1 T. N). LinBunusaumnoHHas MaeHTUYHOCTb NpeacTaBnseT coboi CUHTE3 YACTHBIX MAEHTUYHOCTENY [4].

Ha coBpemeHHOM 3Tane poccuiickas LMBMNWU3ALMOHHAA UOEHTUYHOCTb MCMbITHIBAET CIIOXHbIE TpaHC-
(hopmaummn. C OAHOM CTOPOHBI, OHA MbITAETCH COXPaHWUTb UCTOPUYECKME W KyNbTYpHbIE TpaauLum, C Opyroi
CTOPOHbI, BASIHWE rnobann3almm okasbiBaeT BO3AENCTBIE HA (DOPMUPOBAHME 1 CTAHOBIEHWE HOBOW POCCUI-
CKOW MAEHTUYHOCTY. LIMBUNM3aLMOHHas MOEHTUYHOCTL NpeacTaBnseT coboit KyNbTyPHbIN KOL, OCHOBAHHbIN Ha
COXPaHEHWM PYCCKOM KyNbTYPHOM AOMUHAHTbI, KOTOPbIA HEOOXOAMMO NUTaTb, 3aKPENAATh U COXPaHSTD.

BaxHbIM acnektom (GopMUPOBaHUS M PasBUTUS COBPEMEHHOWN POCCUMCKOW LIMBUNWU3ALMOHHON UOEH-
TUYHOCTU SIBNSETCS OTHOLLEHME K ee MUPOBbLIM COBbITUAM, NONUTUKE U SKOHOMUKE. POCcus UrpaeT akTUBHYIO
pOfib Ha MEXOYHApPOLHOW apeHe M OKasblBaeT BNMSHWE Ha (POPMUPOBAHWE ee MAEHTUYHOCTU. LinBunusauu-
OHHasi MAEHTUYHOCTL NpeacTaBnseT cobon dakTop, 06beanHsWMIn NpocTpaHcTea Poccun. Asbik, 0bblvan,
TpaguumMm, LEHHOCTU NepeaaeTcs U3 OHOrO NOKONEHUs B ApYroe, a rocyaapcTBO BbICTYMaeT kak cnocob op-
raHW3aLmm LMBUIM3aLMOHHOMO MHOroobpasus B CUCTEME JyXOBHO-HPABCTBEHHbIX LEHHOCTEN.

Takum 06pasoM, COBpPEMEHHasi POCCUICKas LIMBUM3ALMOHHAS WMAEHTUYHOCTL NpefcTaBsnser cobon
CNOXHOe coyeTaHne TpaauUMOHHbIX LLEHHOCTEN W HOBbIX BbI30BOB, KOTOPbIE CTaBUT Nepes Heln COBPEMEHHbIN
Mup. TonCK pOCCUICKON LIMBUNM3ALIMOHHON MOEHTUYHOCTM — 3TO BbI30B Hay4YHOMY COOBLIECTBY W NpeameT
N3y4YeHWUs NONMTONOrN, COLMOIIOTNKW, NEAAroryKu 1 ApYrux Hayk.
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YIIK 340

[OHATWE N CTPYKTYPA MEXAHU3MA
JIEWCTBIA NPABA

KOBA/IbCKAA AHTEJIAHA HUKOMAEBHA

MarucTp

CABAHWHA HATAJIbfl QJIET 0BHA

K.M.H., JOLEHT
O4Y BO «MexayHapoaHbI MHHOBALMOHHBINA YHUBEPCUTETY, T'. Coun

AHHOTauus: B paMKax NpeaCTaBMNeHHO CTaTbi NPOBOAMTCS WCCMEAOBaHME Pa3NUYHBIX TEOPETUKO-
METOAONOrMYeckIX NOAXOAOB K NpoBnemaTuke, CBA3aHHOM C KaTeropueil «MexaHuam AeiCTBIS npasay» U ero
CTPYKTYPOIA. ABTOP MPUXOAMT K BbIBOZY O HEOOXOAMMOCTY JaHHOMO MCCNEeA0BaHMs He TOMbKO C TEOpeTUYe-
CKOM, HO 1 C NPaKTUYECKOM TOUKM 3PEHMSI.

KnioueBble cnoBa: [JeiicTeie MpaBa, MexaHW3M, 3aKOHOAATENbCTBO, MCCriedoBaHWe, MpaBoBasi HOPMa,
CTPYKTYpa, ANEMEHTBI.

THE CONCEPT AND STRUCTURE OF THE MECHANISM OF LAW

Kovalskaya Angelina N.,
Sabanina Natalia Olegovna

Abstract: Within the framework of the presented article, a study of various theoretical and methodological ap-
proaches to the problems related to the category "mechanism of law" and its structure is carried out. The au-
thor comes to the conclusion that this research is necessary not only from a theoretical, but also from a practi-
cal point of view.

Keywords: the effect of law, mechanism, legislation, research, legal norm, structure, elements.

CoBpeMeHHas couuanbHO-3KOHOMUYECKas W nonuTuyeckas TypbyneHTHOCTb, Bbi3BaHHas npobnemamu
reononUTUYECKO CuTyauun, onpeaenset Heo6xo4MMOCTb MOBbILIEHNS APEEKTUBHOCTY BO3LENCTBUS NPaBo-
BbIX HOPM Ha XW3HeAesTeNbHOCTb CoLMyMa.

PelueHne 0603Ha4eHHON BbILLE 3afayu BUAMTCS nocpeacTsom 6onee riybokoro 1 AetanbHOro JOKTpU-
HanNbHOTO OCMbICNIEHMs NpobriemaTnku AenCTBUS MpaBa, ero MeXaHWM3MOB, a Takke MpPOBELEHWe aHanusa
BO3AEMCTBUS AENCTBYIOLLMX NMPABOBbLIX HOPM Ha MHAMBWUA0B W 0BLLECTBO B LiENOM.

OTMeTUM, YTO, U3y4YEHWEM MOHATUS W CYLYHOCTW LEACTBWS NpaBa WUCCREOOoBaTeNni 3aHUMAKOTCS Yxe
[aBHO.

Cpenu [OpeBOMIOLMOHHbBIX MUCCreaoBaTenei, KOTopble 3aHUManucb NpobnemaTukon MexaHusma aen-
CTBMSA NpaBa Ha 00LLeCTBEHHbIE OTHOLWEHNS, cneayeT Bblaenuts pabotsl H.A. Mpegeckyna u B.®. TapaHos-
CKOro. MIHTepecHo npeacTaBnseTcs koHuenums peaeckyna, paccmaTpuBaiowero npobnemy aeicteus npa-
Ba Yepe3 Npu3aMy pa3suTis 0BLLECTBA, KOTOPOE OH paccMaTpuBan Kak HEKyHo «BMOmMOrMyeckyto MaTepuio», OH
NoAYEPKMBAn, 4TO UMEHHO BO3AENCTBUE NpaBa CrnocOOHO M3MEHUTL TeYeHMEe 0BLLECTBEHHON XU3HU.

3Haunmble pa3paboTku B faHHOWN obnacTu Obinu caenaHbl COBETCKMMM NpaBoBedamm, a MMeHHO H.I.
AnekcaHgpossim, C.C. AnekceesbiM, M. BoicTpuxuHon, A.M. ButueHko, B.M. MopHesbim, FO.W. TpeBLoBbIM,
A.®. MukoneHko v ap.

B coseTckuit nepnog MexaHwu3M AeicTBIS NpaBa Ha OOLLECTBEHHbIE OTHOLLEHWUS paccMaTpuBarcs Ypes
NPU3My ULEONOrMYecKkon nosvumn. B cuny Toro, YTo rocyaapcTso B 3TOT NEPUOS COCPEAOTOYNIIO BCE Cpea-
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CTBa BO3AENCTBNS Ha 0OLLECTBO B CBOWX pyKaXx, TO 1 MEXaHW3M eiCTBIS NpaBa NOHUMANCS Kak BO3LeicTBIe
Ha 0BLLECTBEHHbIE OTHOLIEHWS NOCPEACTBOM 3aKOHa.

CnepyeT 0TMeTUTb, YTO paboTbl COBETCKWX UCCrefoBaTeNe 4O CErOAHSUHErO HS He YTpaTUiN 3Ha-
YMMOCTM U aKTyarnbHOCTM, U MHOTE COBPEMEHHbIE aBTOPbI MPUHUMALOT UX 32 OCHOBY CBOMX UCCEA0BAHWIA.

B nocnegHue rogpl, Koraa KoMYecTBO NpaBOBbIX aKTOB PE3KO BO3POCIIO, B OTEYECTBEHHOW opUCpy-
AEHLWW NOSBUNCA psL, MOHOrpaduii 1 HayYHbIX CTaTei, NOCBALEHHbIX NpobremaTke MexaHu3MoB LeNCTBUS
npasa.

Tak, ans Hac 0cobbli MHTepeC A48 PacCMOTPEHNS NMPOBremMaTkM AePUHNALNAN U CTPYKTYPHBIX AEMEH-
TOB MeXaHu3Ma [eiCTBMSA npasa npeactaBunu paboTbl Takux uccnegosateneit kak: C.C. Anekceesa, B.W.
lonmaH, B.C. HepcecsaHua, A.B. Xsoctosoi, B.B. Jlanaeson, B.H. Kyapsisuesa, .M. llaHoBoi 1 gpyrux.

NS NOHMMaHWS CYLLHOCTU KaTeropum «MexaHwu3M AercTBus npasay, Heobxoaumo obpaTuTbCs K aTi-
MOMOrW TAaKOro NOHATUSA Kak «AeNCTBME NpaBay.

B yacTHOCTH, KpynHenwnx coBeTCKMM U poccuitckuin npaeoses C.C. Anekcees npeanaraet paccmartpu-
BaTb KaTeropuu «4enCcTBre npasa» 1 «peanusauns npasa» kak paBHO3HauHbe. [1]

Mo mbiciu B. W. ToitmaH, peicTere npasa onocpeayeTcs HECKONbKUMU (pakTopamit, B YnCHe KOTOPbIX
nccnegoBaTesib 0TMeYaeT:

1. CoumnanbHO-3KOHOMUYECKYH COCTaBNSIOLLYHO XN3HEeLeATeNbHOCTY 06LLeCTBa.

2. [loTpebHOCTN U MHTEepeCh! HAMBUAOB.

MpUYEM AaHHbIA aBTOP OTMEYaeT OAHOBPEMEHHO LIEHHOCTHBIN W MHGOPMATUBHBIA NOTEHLMan npaso-
BOr0 BO3AENCTBHS, KOTOPOE B KOHEYHOM MTOre JOSMKHO CnocobeTBOBaThL peanu3aLyy NpaBoOMEPHOro NoBeae-
HWs cybbekTamu npasa. [2]

B.C. HepcecsHu noa geiictemem npaea npegnaraet noHMMaTh POpMbl NMPOSIBIIEHUS HOPULNYECKON CU-
MNbl NpaBa, paccMaTpyBaeMble B CBOEN COBOKYMHOCTU. [pUYéM, AaHHbIA UccnefoBaTeslb OTMEYAET, YTo Aen-
CTBME NpaBa OAHOBPEMEHHO OMOCPEAYET KaK yxe YperynnpoBaHHble NpaBoBble OTHOLLEHUS B COLMYME, TaK 1
OTHOLLEHWSI, KOTOPbIE HAXOASATCS B COCTOSIHUM pa3BuTys. [3]

Takum obpa3om, AencTBIE NpaBa NpeacTaBnseT cobon seneHne, KoTopoe 0bycrnoBneHo Temmn obuye-
CTBEHHbIMM MPOLieCcamu, KOTOPbIE UMEKOT MECTO B CoLMyMe. Kpome Toro, MexaHuam JencTBus npasa Hanps-
MYI0 CBSI3aH C MPOLIECCOM PErynnpoBaHus OTHOLEHWI B 0bLLeCTBe.

10 MHEHWIO COBPEMEHHBIX MCCNeaoBaTENen, MEXaHU3M OENCTBMUS NpaBa NpeacTaBnsieT cobon 0cobbii
npoLecc, B KOTOPOM MPOSIBISETCSA CMOCOOHOCTL NpaBa NpucyLuas npaBy cnocoBHOCTb BUATL HA CyObEKTOB
npaBsa 1 ux nosegexue. [4]

BbisbiBaeT uHTEpEC nosuuma B.B. llanaeson, koTopas 0TMEYaeT, YTO He COBCEM BEPHO 3TUMOSIOTMYe-
CK1 TOBOPUTL O JeNCTBUW Npasa, CreayeT BCe Xe paccmaTpuBaTb AEUCTBUS UHOMBWAOB, KOTOpPble nbo co-
rnacylTCs ¢ NPaBOBbIMI HOPMaMK, NMMBO NPoTUBOpEYaT UM. [9]

Mo MHeHuto A.B. XBOCTOBOI, MexaH13M [eiCcTBUA npasa, CrefyeT paccMaTpuBaThb Kak npouece, no-
CPEACTBOM KOTOPOro NPOUCXOAUT U3MEHEHWE COLManbHON pearnbHOCTU. BHelHee NposiBrieHne g4aHHOro npo-
Liecca uccrefoBaTtenb yCMaTpUBAET B aKTUBHOCTY NPaBOBbIX CyObEKTOB, HAanNpaBeHHON Ha JOCTUXEHWE Lie-
nen, onocpefoBaHHbIX NPaBoBbIMK HOPMamu. [4]

[0BOPS O CTPYKTYpe MexaHW3ma AeUCTBUS npasa, criefyeT OTMETUTb JOCTAaTOYHO BbICOKYID CTEMEHb
AnddepeHLmaLmm NoaxXoA0B B MPaBOBOM HayKe K AaHHOW npobnematyke.

B vactHocTu, npasoses B.H. KyapsiBueB npegnaraet BblgensTb Takue dTanbl MexaHusMa AencTBuUs
npasa, OTOXAECTBNSASA X C Tanamu NpaBoBOro PEryIMPOBaHNS, Kak:

1. BO3HWKHOBEHWE NPaBOOTHOLLEHMM.

2. Peanusauus npaBooTHOLEHMM. [6]

Wccneposatens B.A. JleHUmK BbigenseT Takue ctagun B MexaHuame AenMCTBUSA NpaBa Kak:

1. [NpaBoobGpa3oBaHue.

2. [lpaBoTBOPYECTBO.

3. [pasopeanusaums. [7]

Mo mHeHuo uccnegosatens .M. JlaHoBow, rpagaums 3TanoB MexaHu3Ma AeUCTBUSA Npaea, pesynbTa-
TOM KOTOPOro CTaHOBUTCS BblAENEHWE B Ka4eCTBE CaMOCTOATENbHbIX BUAOB MEXaHU3MOB peanu3aumm HopMm
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npaea, NPaBOTBOPYECTBA ¥ NpaBOOOpa3oBaHus, NpeacTaBnseT cobon KnaccudukaLmo NPaBoBbIX MEXaH!3-
MOB, KOTOPbIE UMe0 MECTO Ha Pa3nMyHbIX 3Tanax NpaBoBOro perynuposaHms. [8]

A.A. Pegbko npegnaraeT BblaensTb Takue CTagun MexaHu3ma AencTBuUs npaea Kak:

1. [NpaBoBas MHMUMaTMBA, NpeAcTaBnALas cobon 1aeto, HanpaBneHHY Ha perynuposaHue npa-
BWI NOBELEHUS, UMEIOLLMX MECTO B COLMYME, KOTOPbIE MOKa He BXOASAT B KPYr NPaBOBOrO perynmMpoBaHus.

2. [lpaBoTBOpYECKas MHULMATMBA.

3. AOMMHMCTpaTMBHbIE NPOLEaYPbI, CBA3aHHbIE C MPOLIECCOM MPUHATUS HOBOTO 3aKOHOAATENBHOrO aKTa.

4. HCTWTYUMOHambHbLIA 3Tan, KOTopbI BOMpaeT B cebs onpefeneHre Bonpoca noaBefOMCTBEHHO-
CTV BHOBb MPUHATOTO HOPMATMBHOIO aKTa.

5. BonnowyeHwe B X13Hb COLMyMa YCTAHOBEHUIA HOBOTO 3aKOHOAATENBHOMO aKTa.

6. AHanu3 npakTUKW ero NpaBoONPUMEHEHWS, HanpaBneHHbIt Ha He0OX0AMMOCTb 0BOCHOBaHKS Npa-
BOBOM WHWUmaTuBbI [9].

Mo MHeHWo uccnegosatens A.B. XBOCTOBOW, B MeEXaHWU3Me AeiCTBUS NpaBa CrefyeT BblAensaTb Takue
cTaaum Kak:

1. MaHudecTaums npaBa — TO €CTb BO3HUKHOBEHWE B COLMYME OnpenenEHHbIX NPeAnochInoK, CBu-
[ETeNbCTBYOLMX O HE0BXOAMMOCTM NPaBOBOrO PErynupoBaHus TeX U UHbIX 0OLLECTBEHHbIX OTHOLIEHW U
npuaaHue um opMbl NO3UTUBHOIO Npaea.

2. [puobLieHune K npaBy — npegnonaraeT BOCNPUATIE HOBOMO 3aKOHOLATENbHOMO akTa YneHamu o6-
LecTBa.

3. WHauengyanbHoe perynupoBaHue — CTagus, HanpasneHHas Ha YTOYHEHWE COAEePKaHUS NPUHSATO-
ro 3aKOHOAATESIbHOro aKTa.

4. Peanusauus npasa - 9TO CTagus HEMOCPEACTBEHHOMO BOMMOLLEHUS B OOLLECTBEHHYI AENCTBU-
TeNbHOCTb NPUHSATOO 3aKOHOAATENbHOTO akTa. [4]

Takum 06pa3om, MexaHu3M OEUCTBUS NpaBa NpeacTaBnsieT coboit Nornyeckyo nocneaoBaTenbHOCTb
cTaaun, HenoCPeACTBEHHO CBSA3AHHbIX C BO3HWKHOBEHMEM MPaBOBbIX HOPM M X peanu3auuen B Xu3Heaes-
TENBHOCTU coLnyMma.
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AHHOTaLMA: B HACTOSLLEN CTaTbe paccMaTpUBAOTCS Takie KOHLIENLMM NpaBOBOrO PEryNnpoBaHist HECOCTO-
ATENbHOCTY, Kak NPOKPEANUTOPCKasi, NPOAOMKHUKOBAsS U HelTpanbHas, B TOM YNCNE B POCCUIACKOM acrekTe.
Mpu aHann3e 3akoHOAATENLCTBA O BGaHKPOTCTBE, CyneGHO NPaKTUKK 1 MPaBOBON AOKTPUHbI Obira BbipaxeHa
Nosuumst 06 OTHOCUMOCTM OTEYECTBEHHOTO PETNAMEHTUPOBAHUS HECOCTOSTENBHOCTU K HEATpanbHOMY Mof-
xogy. IS NONHOLEHHO peanuaauyui HeiTpanbHOM KOHLeNUMM NPeoXeHO pUANYECKoe 3akpenseHme Lie-
nv v 3aay4 GaHKpoTCTBa.

KnioyeBble cnoBa: KOHLENLMM, NOAXOAb!, NPaBOBOE PETYNIMPOBaHIE, HECOCTOSTENBHOCTb, (hMNOCOdMs Npasal.

CONCEPTS OF LEGAL REGULATION OF INSOLVENCY: THE RUSSIAN ASPECT
Arbuzov Danila Alexeyevich
Scientific adviser: Averin Alexander Valentinovich

Abstract: This article discusses such concepts of legal regulation of insolvency as procreditor, debtor and
neutral, including in the Russian aspect. When analyzing bankruptcy legislation, judicial practice and legal doc-
trine, a position was expressed on the relevance of domestic insolvency regulation to a neutral approach. For
the full implementation of the neutral concept, a legal consolidation of the purpose and objectives of bankrupt-
cy is proposed.

Keywords: concepts, approaches, legal regulation, insolvency, philosophy of law.

B dunococum npaea cchopmMmnpoBaniCb KOHLENLMM NPaBOBOrO perynupoBaHus GaHKpoTcTBa — npo-
KpeauTopckas, MPOOIMKHUKOBAs U HerTpanbHas. Kaxabli U3 NoaxodoB no-CBOEMy onpefensieT Hanpasre-
HWe pa3BUTUS 3aKOHOLATENbCTBA O HECOCTOATENBHOCT!.

AKTyarnbHOCTb TeMbl UccneaoBaHus obycroeneHa BocTpeboBaHHOCTbLIO NpoLeaypbl GaHkpoTcTBa B Poc-
CUI MO MPUYUHE HECTABUNBHOCTW 3KOHOMUYECKOH CUCTEMBI, YTO NOBYXAAET COBEPLUEHCTBOBATL NPaBOBbIE MO-
TNOXEHUS 0 HECOCTOSATENBHOCTW MPU OTCYTCTBUM MPUMEHEHWUS LLIENOCTHOW KOHLIENLNAW pernameHTUpoBaHms.

PaccMoTpum noHsATUE, 0COBEHHOCTM W peanu3auuo NOAX0A0B MPABOBOMO PEryNMpOBaHUS 3aKOHOLA-
TENbCTBa 0 HaHKPOTCTBE.

[MpoKpeanTOpCKas KOHLENUWs — cucTema B3IMA0B, 3aKMYaloLLascs B NpeBan poBaHni MHTEPECOB Kpe-
AUTOpa Haj MHTEpecam JOMKHIKA NOCPEACTBOM NPOBEAEHNS NMKBIOALMOHHOM NpoLieaypbl B 6aHKpoTCTBE.

OcoBeHHOCTSMM AaHHOTO NOAX0Aa SBNSETCS NPU3HAHKWE HECOCTOATENbHLIM OIDKHIUKA NP MUHUMaTb-
HO JOMYCTUMON CyMMe 3a0IKEHHOCTY; NPUMEHEHWNE NPEUMYLLECTBEHHO NMKBUMAALIMOHHOW, @ He PeopraHu-
3aUMOHHBIX UMK peabunuTaunoHHbIX Npoueayp B BaHKPOTCTBE; AOCTIKEHME BbICTPOrO M MakCUManbHO non-
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HOro yAoBNeTBOPEHUs TpeboBaHuit kpeauTopa.

CornacHo M3nOoXeHHOW KOHLENLUMM pa3BMBaeTCs 3aKOHOAATENbCTBO O HECOCTOSATENBLHOCTU B Benuko-
Bputanum, Mpnangumn, ABCTpanuu.

[MpOAOMKHUKOBAS KOHLENUMs — cucteMa B3rfsS4OB, OnMparllasca Ha npeobnafjaHne WHTEPECOB
[OMKHWKA Hag WHTepecamm KpeamTopa C NOMOLLbH NPOBEAEHUS PeopraHnN3aLMoHHbIX U peabunutaymoH-
HbIX NpoLeayp B 6aHKPOTCTBE.

OcobeHHOCTAMM [aHHOTO Moaxoda SBMSETCS MPU3HAHWE HECOCTOATENbHbIM JODKHUKA MpU Makcu-
MasibHO JONYCTUMOWN CyMMe 33[0/MKEHHOCTY; NPUMEHEHUE NPEUMYLLECTBEHHO peopraHn3aLoHHbIX UK pea-
OUNMTALMOHHBIX, @ He NIMKBUOALMOHHOM npovueaypbl B BaHKPOTCTBE; BO3HUKHOBEHWE BO3MOXHOCTH 3M0YMo-
TpebneHns LOMKHUKOM CBOUMMU NpaBaMu.

Mo onucaHHO MOAenu NpPaBOBOMO PErynMpoBaHns AEUCTBYET 3aKOHOAATENLCTBO O HECOCTOSATENBHO-
ctv Bo ®panuuu, Mpeyunn, Kcnanum.

HelTpanbHas KoHUEenuus — cuctema B3rnsaoB, 3aknodarlascs B cobnogeHn banaHca nHTepecos
MexXzy KpeauTopoM W JOMKHWUKOM MpK 3aKOHHOM M 0BOCHOBaHHOM BbIGOpE NPOBEAEHUS PeopraHN3aLOHHbIX,
peabunuTaLMOHHbIX UK NUKBMAALMOHHOM npoLeaypbl B 6aHKpOTCTBE.

OcobeHHOCTSMM JaHHOMO Noaxoda SBMSETCS 3akpenrneHue yCrioBuin 4OBPOBONMBHOTO MU NpUHYOM-
TENBHOTO NPU3HAHWUS HECOCTOATENBHBIM AOSMKHMKA; 3aKOHHOE W 060CHOBaHHOE MPUMEHEHWE peabunutalm-
OHHbIX, PEOPraH13aLMOHHbIX UK NNKBUAALMOHHON npoLleaypbl B 6aHKPOTCTBE; UCKMIOYEHWE SBHBIX MPenuMy-
LLeCTB OHOW CTOPOHe B yLiep6 Apyron.

B cootBeTCTBUAM C NpoaHanM3MpOBaHHOW KOHLENUMen pa3BMBAETCS 3aKOHOAATENbCTBO O HECOCTOS-
TenbHocTh B CoeguHerHbix LWtatax Amepuku, KaHage, Utanuu(1].

Uto kacaeTtcs onpeaeneHunst Nogxoaa peanusauuy npaBoBbIX NOMOXEHWA 0 GaHKPOTCTBE B Poccuinckon
denepaumn, TO BO3HUKAET CMOXHOCTb U3-3a OTCYTCTBUS 3aKPENneHns Lenn 1 3agay npoueaypbl HECOCTos-
TenbHocTn B ®epepanbHom 3akoHe oT 26.10.2002 Ne 127-03 «O HecocTosTenbHOCTH (6aHKpoTCTBE)»[2].

OpHako BO 2 cTaTbe AaHHOTO HOPMATMBHOMO NPABOBOrO akTa 3akpenseHbl OnpeaenieHns Takux npowe-
AYP, NPOBOANMBIX NpU 6aHKPOTCTBE (DU3NYECKUX U IOPUANYECKIX MWL, KaK HabnogeHne, (uHaHCOBOE 0340-
POBEHWE, BHELLHEE YNPaBEHNe, KOHKYPCHOE NMPOU3BOACTBO, PECTPYKTYpU3aLms LONroB rpaxaaHnHa, pea-
nusauus MMyLLLeCTBa rpaxgaHnHa, MMpoBoe cornatueHune(2].

[Mpu TOMKOBaHMM BbilEyKa3aHHbIX MOHATUA MPoLeayp, NPUMEHSEMbIX B [eNlax HEeCOCTOSATENbHOCTH,
NPOCNEeXMBAETCH HaMepeHue 3akoHoaaTens cobriocTi 6anaHc MHTEPECOB MEXZY CTOPOHAMK, YTO MO3BONSET
rOBOPUTb O HEMTpPasbHOM KOHLENLMK pernameHTupoBaHus 6aHkpotcTaa B Poccum.

Kpome aToro, cyaebHas npakTuka COAEpXMT NO3ULMI0 O HENTPanbHON CUCTEME OTEYECTBEHHOrO npa-
BOBOTO PErynpoBaHuns HECOCTOATENBHOCTH.

WutepecHo geno Ne A53-17103/2020 o 6aHkpotctBe OO0 «CK Tpakt». B ganHom npouecce OO0
«OTunc JInt» BKMOUMNO 3agomkeHHocTb B pasmepe 902 000 pybneit 00 koneek B peecTp TpeboBaHWi kpe-
AMTOPOB Ha 0CHOBaHMM koHTpakTa oT 01.02.2017 o noctaBke nudToBOro 0bopyaosaHus. OgHako CornacHo
ykasaHHoMy KoHTpakTy usrotoButens OO0 «Otuc JingT» no npuumnne 3agepxkn 3akasdmkom OO0 «CK
TpakT» onnatbl ocTaBuUn NUgTOBOE 060PYAOBAHME HA BPEMEHHOM XpaHeHuM y cebs. Mo pasbupaemomy geny
apbuTpaxHbIi Cya NpUMEHUN NpoLeaypy KOHKYPCHOMO NPOW3BOACTBA.

KoHKypCHbIN yNpaBnsitoLLMid, CCbiNasick Ha To, YTO N TOoBOE 060pYyAOBaHWE NOANEXUT BKAKOYEHWHO B
KOHKYPCHY0 Maccy C LieMbio ero nocnegyoLiei peanvsauuy Ans yooBneTBopeHns TpeboBaHnin KpeauTopos,
obpatuncs B apbutpaxHolil Cyg ¢ 3asBneHnmemM 06 nctpeboBaHMM UMYLLECTBA U3 YYXKOTO HE3aKOHHOIO Bnaje-
HWS B pamkax rpaxaaHckoro aena Ne A40-76280/2021. Mocne OTKNOHEHWS CyaaMn TPeX MHCTaHLM AaHHOTO
3asBneHuss BepxosHbiv Cygom Poccwiickon ®epepaummn 6bino BoiHeceHo onpegeneHne ot 29.09.2022 Ne
305-3C22-7726, B KOTOPOM 3aKPENEHO MONOXEHNE O TOM, YTO «CredyeT npUHUMATh BO BHUMaHWe BanaHc
WHTEPECOB CTOPOH, OTBEYAIOLLMI NPUHLMMNAM PasyMHOCTU 1 CNIPaBEANMBOCTMY.

CornacHo atomy cyaebHomy akTy BanaHc MHTEPECOB Y4YaCTHUKOB Aena 0 BaHKpOTCTBE MOXET ObITb B
AaHHOM cnyyae cobnioaeH NpeaocTaBneHneM Kpeantopy Bbibopa onpeaeneHns aanbHenwen cyasbbl 06o-
py4OBaHMs: 0CTaBUTb 3a COBOM MnM nepefatb B KOHKYPCHYIO Maccy. Ecnu kpeautop octasnset obopyaosa-
Hue 3a cobon, To pa3mep ero TpeboBaHWi B peecTpe TpeboBaHMi KpeanTopoB KOPPEKTUPYETCS: CyMMa Aonra
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NCYMCNIAETCS C YY4ETOM TOrO, YTO OHa MOKPLIBAETCS (YACTUYHO NOKPbIBAETCS) CTOMMOCTBHO 3TOr0 0bopyaoBa-
Hus. Mocne nepeaayn 060pya0BaHNS B KOHKYPCHYIO Maccy, AOMKHUK CTaHOBUTCS €ro COBCTBEHHUKOM, a Tpe-
BoBaHMIO KpeauTopa NPUOAETCS 3anoroBblil CTATyC B OTHOLIEHWW NepedaHHOro 0bopyaoBaHMs MPUMEH -
TeNbHO K YacTn 2 ctatbn 488 paxaaHckoro kogekca Poccuickon ®epepaunn[3]. Bnocneactsum ato Tpebo-
BaHWe yOoBneTBopsieTca B nopsiake ctatok 138 depepanbHoro 3akoHa ot 26.10.2002 Ne 127-93 «O Heco-
crosTensHocTH (6aHkpoTCTBE)»[2].

paxpaHckoe geno Ne A40-76280/2021 Bbino HanpaBneHo Ha HOBOE PacCMOTPEHME B NEPBYO UHCTaH-
LUnw, rae 3aseneHne ob nctpeboBaHUM UMYLLECTBA U3 YY)KOrO HE3aKOHHOrO BMafeHWs KOHKYPCHOrO ynpaens-
towero 66110 yaoBneTBOpeHo[4].

Bonee Toro, B Hay4Hom coobuecTBe Gonblias YacTb NMPaBOBEAOB CKMNOHAETCS K MPU3HAHMIO POCCH IA-
CKOM MOZENM NPaBOBOro perynmpoBaHns HeCOCTOATENBHOCTI HENTPANbHOM.

Mo MHeHuo E.B. Pa3yMOBCKOW «COBPEMEHHasi OTEYeCcTBeHHas cuctema OaHKpOTCTBA SIBNSETCS
HeWTpanbHOMW, MO3TOMY MO3BOSISIET B NOSMHOM Mepe Y4YeCTb MHTepechl 0Benx 3auHTepPecOBaHHbIX CTOPOH U
BblpaboTaTb KOMNPOMMUCCHOE peLueHue»[d).

MopobHas Touka 3peHus y B.B JlecHbiX, 3aKnoyatoLascs B TOM, YTO POCCUICKOE perfiaMeHTUpoBaHne
npoueaypbl HECOCTOATENBHOCTU «pPELLAeT BOMPOC O JanbHENWen OesTeNbHOCTU LOIDKHUKA, HEe YLlemnas
npaBa KpeanTopoB»[6].

[MpoaHan1amMpoBaB OTEYECTBEHHOE 3aKOHO4ATENbCTBO O OAHKPOTCTBE, CyAebHY0 MpakTuKy, a Takke
NPaBOBYI JOKTPUHY MOXHO YTBEpXaaTb O TOM, YTO B POoCCUM NPUMEHSIETCA HEMTpanbHas KOHLenUMs npaso-
BOrO PErynMpoBaHns HECOCTOSTENBHOCTU.

[nst uenocTHOM peanu3auun AaHHOM KOHLEenUun Heobxoammo fononHuTb Yactb 1 ctathn 1 Gepepans-
Horo 3akoHa oT 26.10.2002 Ne 127-03 «O HecocToATeNbHOCTU (6aHKPOTCTBE)» NOCPEACTBOM 3aKpensieHus
Lenu BGaHKpOoTCTBa — COpa3MepHoe YAOBNETBOPeHNe TpeboBaHMI KPeAMTOPOB, KOTOPOE MOXET NPOUCXOANTD
B pesynbTaTe pacnpefeneHns MyLEecTa AOMKHUKA MEXAY KpeauTopamu unu B pedynbTaTe BOCCTaHOBME-
HWS NNATEXECNOCOBHOCTY JOMKHMKA; a Takke 3a4ay 6aHKPOTCTBA, KOTOPbIE COCTOAT B 06€CNEYEHMM 3aLLMTh
LOMKHMKA OT KPeAMTOPOB, TPeGOBAHMS KOTOPbIX OH HE B COCTOSIHUM YA0BNETBOPUTD, OXPaHe MHTEPECOB Kax-
[0ro Kpeautopa OT HEMpaBOMEPHbIX AEMCTBUM LOIDKHWMKA U APYrMX KpeauTopoB, 0BecneynB COXpaHHOCTb
MMYLLECTBA W CMPaBEAMBOE €ro pacnpeaenexne Mexay Kpeautopamu.

Takum 0Bpa3om, paccMOTPEB CyLLECTBYIOLME KOHLEMNLMM NPaBOBOrO PerynMpoBaHuUs HECOCTOSATENb-
HOCTM 1 NOATBEPAMB NPUMEHEHWE HENTPANbHOro Noaxoda pernaMeHTUpoBaHus 6aHkpoTcTea B Poccuu, BO3-
HWKaeT HeobXoaMMOCTb HPUANYECKOTO 3akpensneHns oblien Lenu n 3agay baHkpoTcTBa ANs AanbHenLero
pa3BUTWS 3aKOHOLATENLCTBA O HECOCTOSATENBHOCTM.
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AHAJH3 TPABOBDIX 1 MIPAKTUYECKWIX
ACTIEKTOB PEATIU3ALLMN COLMANIbHIX
APAHTHii BOEHHOCITY)KALIX 1 TPAXIAH,
MPEGbIBAIOLLMX B [10BPOBONIYECKYX
MOPMVPOBAHIAX, A TAKXKE MX CEMEJ B
VCNIOBIAX NIPOBEIEHA POCCHICKOR
®E[IEPALIMEN CTIEUMANLHOM BOEHHOH
OEPALIN

ALKWHA AHTENINHA NEHUCOBHA

CTYAEHT
KN ©'B0Y BO «KemepoBCKuMi rocyaapCTBEHHbI YHUBEPCUTETY

HayyHbiii pykogodumens: Tomunoea UH2a MeopesHa
kaHOudam nedaz2o2u4yeckux HayK, doueHm
Kt ®I'60Y BO «Kemeposckutli 20cydapcmeeHHbIl yHUsepcumemy

AHHOTaUMA: B peanusx COBPEMEHHON LENCTBUTENBHOCTH, BO Bpems npoeeaeHns Poccuickon Gepepaumen
cneumnanbHON BOEHHOW onepauun nnuam, Y4acTBYHOLMM HENOCPEACTBEHHO B BOEHHbIX LEACTBUSX, U VX Ce-
MbSIM NPEAOCTaBNSAETCS pA OnpefeneHHbIX CoumanbHbIX rapaHTUin CO CTOPOHbI rocyaapcTaa Ha deseparns-
HOM, per1oHasibHoOM U MeCTHOM ypoBHSX. B paboTe paccMaTpuBaloTCst HOPMaTUBHbIE NPaBOBble akTbl Opra-
HOB NyGrIMYHON BNAcTW C Lienblo 0606LLEHNS N CMCTEMATU3NPOBAHNA NPaBOBbIX rAPaHTUI, a Takke npobne-
Mbl WX peanusaLuu.

KntoueBbie cnoBa: cneuuansHas BoeHHas onepaums (CBO); BoeHHOCHYKaLLMIA; rpaxgaHunH, npedbiBatoLymi
B A0BPOBONLYECKMX (HOPMMPOBaHMSX; coumanbHble rapaHTum; Poccuitckas ®egepaunsi; Poccus; Kemepos-
ckas obnactb — Kyabacc; HoBoky3HeLk; npobnemMbl peannsawumn rapaHTuii.

ANALYSIS OF THE LEGAL AND PRACTICAL ASPECTS OF THE IMPLEMENTATION OF SOCIAL
GUARANTEES FOR MILITARY PERSONNEL AND CITIZENS STAYING IN VOLUNTEER FORMATIONS,
AS WELL AS THEIR FAMILIES IN THE CONDITIONS OF A SPECIAL MILITARY OPERATION BY THE
RUSSIAN FEDERATION
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Abstract: In the realities of modern reality, during the conduct of a special military operation by the Russian
Federation, persons directly involved in military operations and their families are provided with a number of
certain social guarantees by the state at the federal, regional and local levels. The paper examines the norma-
tive legal acts of public authorities in order to generalize and systematize legal guarantees, as well as the
problems of their implementation.

Keywords: special military operation (SVO); serviceman; citizen staying in volunteer formations; social guar-
antees; Russian Federation; Russia; Kemerovo region — Kuzbass; Novokuznetsk; problems of implementation
of guarantees.

B cootsetctBum co cT. 7 KoHcTutyumn PO Poccus npoBo3rnalleHa coumansHbiM rocyaapcTBoM, yeTa-
HaBNMBAIOLMM «rOCYAAPCTBEHHbIE NEHCUM, NOCOBUS W UHbIE rapaHTUM coumarnbHON 3awuTel» [1]. Ha eé ocHo-
BaHUM defepanbHblil 3akoH «O cTaTyce BoeHHocNyxaluxy» ot 27.05.1998 r. Ne 76-03 B n. 5 cT. 2 3akpenun
NPeaoCTaBneHne coLmanbHbIX rapaHTU 1 KOMMEHCALM BOEHHOCITYXaLLMM, @ Takke YneHam ux cemen [2].

B ycnosusx npoefexns Poccueit cneyuanbHon BoeHHoW onepauun (CBO) akTyaneH Bonpoc npaBoBo-
ro onpedeneHns Kateropuia nuu, y4acTaytomx B 60eBbIX AENCTBUSAX U OTHOCALLMXCS K KATEFOPUM «BOEHHO-
cnyxaLmx». Tak BblAENSIOT:

— AL, NPOXOASLLMX BOEHHYH CRYXDBY N0 KOHTPAKTY, UMEIOLLMX CTATyC BOEHHOCHYXALLWX [2];

—  rpaxgaH, Npu3BaHHbIX Ha BOEHHYIO Cryx0y No Mobunusawmm, CTaTyc KOTOpbIX NPUPaBHEH K CTaTy-
CY NL, NPOXOASILLMX BOEHHYHO CryxOBy no KoHTpakTy [3];

—  rpaxgaH, npebbiBatolmx B 40OPOBOMNLYECKUX (DOPMUPOBAHUSX, KOTOPbIE HE UMEKT (POpPManbHO
cTaTyca BOEHHOCNYXaLLMX, HO Ha HUX B Cly4Yae W Nopsiake, KOTOPbIA NpeaycMaTpuBaeTCst HOPMaTUBHLIMU
NpaBOBbIMW aKTaMW, JaHHbIN CTaTyC pacnpocTpaHseTcs [4].

B cootseTcTBMM € aTum N. 5.1. cT. 2 @3 «O cTaTyce BOEHHOCNYXKALLMX» YPOBHSN 06BEM COLManbHbIX
rapaHTUi U KOMMEHcauuit, NpesocTaBnsemblX BOEHHOCIYXaLUUM U rpaxaaHam, npebbisaowym B Lobpo-
BOMbYECKMX (hopMmupoBaHusX [2]. OgHako CTOMT OTMETUTb, B psde Cryvaes, npefdyCMOTPEHHbLIX HOpMaTHB-
HbIMX NPABOBLIMW aKTaMu, HOPMa Npasa YKasblBAeT TOMbKO Ha KOHKPETHYIO KaTeropuio nuLl, KOTOpbIM Mono-
XEHbI TE€ UMK UHbIE rapaHTU.

AHanuaupys pasfnyHble HOpMaTWBHblE MPaBOBble aKTbl B AaHHOW 06nacT NpaBOOTHOLLEHWUW, B
nepsyto ovepeb ®3 «O cratyce BOEHHOCHYXaLLMX», YCTaHABMMBALLMIA OCHOBbI MPABOBOIO MOMOXEHNS BO-
EHHOCTYXaLLmMX 1 nuL, npebbiBatoLLnx B JOBPOBONLYECKUX (DOPMUPOBAHNAX, MOXHO BbIAENUTb U CUCTEMAT U-
31poBaTh CreayoLmne rapaHTm Co CTOPOHbI rocygapcTaa.

KOHCTUTYLIMOHHOE NPaBO KaXaoro Ha OTAbIX B 0COGEHHOCTW rapaHTupoBaHo Poccuiickon ®eaepaument
BOEHHOCNyXalum. ['ocyfapcTBo npefocTaBnseT NpaBo Kak Ha OCHOBHOW OTMYCK He MeHee 14-TW Hel He
pexe 0HOro pasa B nonroga [5], Tak ¥ Ha AONOTHUTENbHBLIN — B CIyYasX TSXESI0ro COCTOSAHMS 340P0OBbS UMK
cMepTy uneHa cembk nuua. Mo cnosam MpesuaeHTta PO B. B. MyTtuHa otnyck Heob6xoamm, «4To0bI Y Kaxagoro
Boiiua bbina BO3MOXHOCTb HABECTUTL CEMbU, MOBbLIT PAAOM C POAHBLIMM 1 BRM3KUMNY [5].

Nnyam, yyacTsytowmm B 6oeBbIX AEUCTBUSX, Nonaraetca obecrneyeHne NpoaykKTamu nuTaHus, Belye-
BbIM MMYLLECTBOM U GaHHO-NpaYeyHbIMM npuHagnexHoctamu [2]. Poccuiickas degepauns rapaHTupyet
npeaocTaBreHne He TONbko Ga30BbIX BELEN C Lenbto obecneveHnst KOMPOPTHbLIX YCNOBUA U CTabUNbHOM
KU3HELEATENbHOCTM BO BPEMS UCMOMHEHNS CBOETO JOMra — 3auTbl POAVHbI, HO 1 pa3nnyHble CpeacTsa UH-
AVBUOYanbHON 3awwuThl Ansg obecneveHns COXpaHHOCTU 300POBbS BOEHHOCYXALLEro B YCMOBUSX NpoBese-
HWS CneuyanbHON BOEHHOW onepawuui.

HekoTopbIM KaTeropusm nuu, UX CEMbSIM, a Takke CeMbsM NormbLumx nuu-yvactHukos CBO, Hyxaato-
LMMCS B XMrbe, FOCYAapCTBO rapaHTUpyeT 1 NpeLoCcTaBnseT ero B COGCTBEHHOCTb, N0 AOMOBOPY COLMAnbHOMO
HalMa UK BbiNNaynBaeT eaNHOBPEMEHHYIO BbINfaTy Ans ero npuobpeTeHus. MoMUMO 3TOro, KaxaoMy BOEH-
HOCTyXaLlemy unm rpaxgaHuHy, npebbiBatollemMy B 4OOPOBONBYECKNX (DOPMUPOBAHNSX, @ TaKKe UX CEMbAM,
NPeaoCTaBNSeTCs NPaBoO Ha MOMb30BaHWe CryxebHbIM MOMELLEHUEM, XWMbIM NOMELLEHUEM B OBLLEXUTUM,
€CInm OHU He 06ecrneyeHbl UM B TEX HAaCEMEHHbIX NMyHKTaX, B KOTOPbIX PacronaratoTCs BOUHCKME YacTu [2].

Kaxabin ysacTHuk CBO nmeeT npaBo Ha eXerogHblii MEAULIMHCKMIA OCMOTP W AUCNaHCcepu3aumto, caHa-
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TOPHO-KYPOPTHOE leYEHNEe Ha OCHOBAHWUM MEOMLMHCKWX NOKa3aHui 1 Npu OTCYTCTBUW NPOTUBOMNOKA3aHUi BO
BpeMms oTnycka, Ho He Bonee 1 pasa B rof Ha NbroTHbIX OCHOBaHWAX [6]. [laHHbIe rapaHTUM CO CTOPOHbI FOCY-
AapcTBa npeanonaratot obecneyeHne nogaepxanns ux CTabunbHOro 34OPOBOro COCTOSHUS C LIEMbIO rpamoT-
HOro pacnpeaenexns guandeckux pecypcos uua B ycnosusx nposederus CBO. Mocygapcteo 3abotutcs u
006 3MOLMOHANBHO-MCUXONIOTMYECKOM COCTOSHUM BOEHHOCITYXaLWMX W rpaxgaH, npebbisatowmx B J06pOBOSIb-
4eckux popMMpoBaHUsX: MOCNE BbINOMHEHNS BOEBbLIX 3aAay NpU HaNMYUKM NOKa3aHWM OHWU UMEKT NPaBo Ha
MeauKO-NCMXonormyeckyto peabunutaumio B TedeHne 30 cytok [2]. YuacTtHuku CBO 3a cyeT cpeacts dene-
panbHoro broaxeta nognexat 0bs3aTelbHOMY rocyAapCTBEHHOMY NIMYHOMY CTPaxoBaHUIo, npeanosararoL e-
My NpaBO Ha BO3MELLEHIE Bpeaa, MPUYMHEHHOTO B NEPUOA NPOBEAEHUS CreLmanbHO BOEHHON onepauuu, a
TaKKe rapaHTuio norpebexns ymepLuero nuua [2].

BoeHHocnyxalue n rpaxaaHe, npebbiBatoLyme B LOBPOBONLYECKMX POPMUPOBAHMUSAX, UMEKOT NPaBO Ha
TaK HasblBaeMble «KPeOWUTHbIE KaHWKYIbl», TO €CTb OTCPOYKY OT UCMONHeHUs 0Bs3aTensCTB nepes KpeanuTo-
POM B CIlyyae 3akTioYeHns Mexay HAMW KpeauTHOro goroeopa [7].

B cootBetcTBMM ¢ TpyposbiM Kogekcom PO yyactHuky CBO Ha nepuog nMpoXOXOeHUst BOEHHOMN CITy k-
Obl Ha OCHOBaHUM MPUOCTAHOBMEHUS OENCTBUS TPYAOBOro 4OrOBOpa rapaHTUpYeTCs COXpaHeHune paboyero
MecTa [8]. I'paxagaHaMm, YBOMEHHbIM C BOEHHOW CIyxbbl, NPeA0CTaBASOTCA AOMNOMHUTENbHbIE TPYAOBbLIE Ta-
paHTUK, obecneumBaiowime ObICTPOTY M NEPBOOYEPEAHOCTL TPYAOYCTporcTBa [2]. Kpome Toro, BOEHHOCHY-
Xalmm 1 nuuyam, npebblatoLmm B 4OBPOBOMLYECKUX (HOPMUPOBAHKSX, rapaHTUPYETCS NPaBO Ha AOCPOYHOE
NeHCnoHHoe obecneyeHune, npu atom 1 rog cnyxObl NpUpaBHUBAETCA K 2-M rogaM MEHCUOHHOrO cTaxa [9].
Takum 0Bpasom, TPyaoBOM W MPOGECCUOHANBHBIA CTaX MPK HaYUCNeHUn ByayLlen CTpaxoBOW MEHCUW BO
Bpems yyactus B CBO ncumncnsetcs B 4BONHOM pa3mepe.

MoMMMO 3aLLMTbI MHTEPECOB Cammx yvacTHWUKoB CBO rocymapcTBo npefocTaBnsieT onpegeneHHble co-
LmanbHble rapaHTn 1 YneHam ux cemen. Tak, cynpyram o X XenaHuo MOXET NpeSocTaBfsaTbCA OTNyCK 04-
HOBPEMEHHO C BOEHHOCTYXALLMM UK NLOM, NpebbiBatoLM B 40BpoBONbYeckux hopMmupoBaHusix [2]. Haps-
Ay ¢ yyactHukamu CBO uneHbl CeMbit UMEOT NpaBo Ha CaHaTOPHO-KYPOPTHOE feYeHne Ha OCHOBaHUN Meau-
LIMHCKMX MOKa3aHUM 1 Npu OTCYTCTBUM TaKOBLIX, HO He Bonee 1 pasa B rof Ha NMbrOTHbIX OCHOBaHWSX [6]. B
cnyyae rmbenu unn npusHaHus UHBanNUAoM | rpynnbl BOEHHOCNYXaLLero unv rpaxaaHnHa, npebbiBaBLLUero B
[06p0oBONbYECKMX POPMUPOBAHUSX, KpeaWUTHbIE 0083aTeNnbCTBa, 3aKIiOYEHHbIE YreHamMn CeMbM B MEpUoA
npoxoxaeHns cnyxdol nuua, npekpatyatotces [7]. Cynpyram yyactHukos CBO rapaHTMpOBaHO nepBooyepeHoe
NpaBo MOCTYNNEHNS Ha paboTy B roCyAapCTBEHHbIE OpraHM3aLM U HanpaBrieHWe Ha NpPOXOXaeHWe npodec-
CUOHaNbHOro 0ByYeHUs UK NOMy4YeHns AOMNOMHUTENBHOTO NPOJECCMOHANBLHOM0 06pa3oBaHns Mo O4HOM o p-
Me 06y4yeHms ¢ coxpaHeHreM B nepuog obydeHns cpeaHen 3apaboTHon nnathl [2]. [IeTsM BOEHHOCyXaLmx 1
nuu, npebblBatoLLmx B 4OBPOBOMLYECKIX (DOPMUPOBAHNAX, FApaHTUPYETCS NepBOOYEPESHOE NPaBO Ha MECTO
B rOCYapCTBEHHbIX 1 MyHULMNAMBbHBIX JOLIKOMBHBIX 1 06Le06pa3oBaTenibHbIX YYpEXaeHUsX, a Takke B NeT-
HWX 03[0POBUTENbBHBIX Narepsix [2]. Kpome Toro, OHu UMEOT MpaBo Ha NpueM 3a CYeT CpeAcTB (heaepasibHoro
BrompkeTa, OromkeToB cyobekToB PO 1 MecTHbIX OlofKeTOB B mpeaenax OTAEMNbHON KBOThI HA 0OyyeHue no
nporpammam H6akanaspuara v cneumanuteTa npy NonyYeHnn npogeccroHansHoro obpasosanus [10].

B cooteetcTBum ¢ u. 1 cT. 39 KoHcTutyumm PO: «Kaxagomy rapaHTupyetcs coumanbHoe obecneyeHne
no BO3pacTy, B cryyae 6OnesHu, MHBANMAHOCTMW, NOTEpPU KOPMUIbLa, ANS BOCMUTAHUS LETeN U B UHbIX Cry-
4asix, YCTaHOBIEHHbIX 3aKOHOMY [1]. BO MCNOMHEHWE KOHCTUTYLWMOHHON HOPMbI BOEHHOCTYXALLMM W rpaXxaa-
HaMm, npebbiBatoLMM B JOBPOBONBYECKMX (DOPMUPOBAHMSAX, @ TaKKe YeHaM WX CeMel MpefoCTaBnstoTCs
onpegeneHHble counanbHble BbINnaThl, YCTaHOBNEHHble heaepanbHbIM 3aKOHOLATENbCTBOM U MHBIMU HOp-
MaTWBHbIMW NPaBoBbIMK akTamu. OCHOBHbLIM CPEACTBOM MaTepuanbHoro obecneyeHns nuu-yyactHinkos CBO
W CPeLCcTBOM CTUMYNUPOBAHMS UCMONHEHNS1 06S3aHHOCTEN BOEHHOW CryxObl SBNSETCA AEHEXHOE [AOBOSb-
cteue. OHO COCTOMT 13 MECSHHOrO OKIajda ¥ LOMOMHMTENbHbIX BbINAAT — NPEMUI 1 eXeMecayHbIX HagbaBok
[11]. OTaenbHble BbINnaThl MOTYT NPEAOCTaBNATLCS C YHETOM BbINONHEHUS 60EBbIX 3aAaY, a TakKe C y4eToM
YCNOBUIA 1 NOPsiAKa MPOXOXAEHMS BOEHHON cnyx0bl [2]. B cnyyae nonyyeHns yBeumin, SBUBLLMXCS NPUYMHON
YBOIbHEHUS C BOEHHOW CNyxObl, BbiNNaynBaeTcs eanHOBPEMEHHOE nocobue B pasmepe 2 MUMIMOHOB py 6-
nei, a Takke exemecsiyHble nocobus onpeaeneHHoM pasmepe, eCnn YCTaHOBNEH (hakT MHBanuUaHocTu [11].
Bbinnartbl MOryT ycTaHaBnMBaTbCA He TOMbKO (bedeparibHbiMK 3akoHamu, HO 1 Ykazamu [Npesngenta PO.
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Hanpumep, rpaxaaHe, Npoxoasiune BOEHHYI0 criyxOy no npusbiy 1 N0 MoGunuaumm, NonyYatoT eanHoBpe-
MEHHY0 KomneHcauuto B pasmepe 195 Toicay pybnei [12]. Momumo cammux yyactHukoB CBO npaBo Ha nony-
YeHue JOMONHUTENbHbIX BbINAaT NPEeA0CTaBASETCS U UX CeMbAM. B GOMbLINHCTBE Cry4aeB OHU NPOU3BOLAT-
cs B crnyyae rbenu camoro 6omua — TeM caMbIM rOCYAapCTBO CTPEMUTCS, C OHOM CTOPOHbI, MaTepuansHO
obecneynTb 3axopoHeHne yyacTHuka CBO, a ¢ apyron — rapaHTMpOBaTh HEKYH (OMHAHCOBYH) CTabUNBbHOCTL U1
NOAAEPXKKY YneHam ero cembm. B criyyae rbenn BoeHHOCNyKaLlero u nuua, npebbisasLuero B 406poBonbYe-
CKUX (hOPMMPOBAHUSIX, €0 CEMbSI UMEET NPaBO Ha MONyYeHue AEHEXHOro AOBOMLCTBUSA 3a MOCHeaHUn Me-
CsILl, KOTOpbIN Bbin He BbinnayeH nornbemy, Ha eaMHOBpeMeHHoe nocobue B pasmepe 3 MUANIMOHOB pybne
B PaBHbIX AOMAX W EXEMECAYHYIO AEHEXHYI0 KOMMEHCALMIO, @ TakKe psa APYruX BbinaaT, yCTaHaBNMBaeMbIX
HOpMaTVBHbLIMM NPaBOBLIMK akTamu [11].

[MpaBoBOe perynupoBaHue CoUManbHOro 06ecrneyveHns HaxoauTcs B COBMECTHOM BeLeHWUW rocyaap-
cTBa U cybbekToB PO, 4TO B YCNOBMSX NPOBEAEHUS CrieyuanbHON BOEHHOW onepauuu, no3sonseT obecne-
YNTb JOMOSHUTENbHbIE rapaHTUM JaHHbIX NUL U YneHoB ux cemeit. CosgaHHas no Pacnopspkenuto Mpesnaen-
Ta P® napnameHTCckas koopamnHaumoHHas rpynna no sonpocam CBO, BkntovaroLlas B CBOM COCTaB NpeacTa-
BuTenen obenx nanat ®PegepancHOro cobpaHust 1 BCex napnaMeHTCKux naptuid, MuHuctepctea 060pOHBI,
nuaepoB 0BLLECTBEHHBIX OpraHM3auui, BedyLyx BOEHHbIX KOPPEeCnoHAEHTOB, pa3paboTana eauHbii CTaH-
AapT pervoHanbHbIX Mep noaaepxku yyactHukos CBO n ux cemen [13]. [ns peanusauum 3TMX MEP Ha OCHO-
BaHum [NocTaHoBnexns 'y6epHaTopa Kemeposckor obnactn — Kysbacca Gbina yupexaeHa komuceus, pery-
nupytoLlast BOMpoChl, CBS3aHHble C OKas3aHWeM JaHHbIM NLaM COLManbHOM NOMOLLM CO CTOPOHbI OpraHoB
rocyapCTBEHHO Bnactu cybbekta [14]. B cooTBeTCTBUM C 3TUM ObInM NPUHSATBLI PErMOHanbHbIe HOpMaTHB-
Hbl€ NPaBOBbLIE aKTbl, PErynMpyroLmMe BONPOChI NPeAoCTaBNEHNs rapaHTuin yyactHkam CBO. Tak, ycTaHaB-
NMBaETCA eayHOBPEMEHHas aeHexHas Bbinnata B pasmepe 200 000 pybnei ans BOEHHOCHYXALLWX U rpax-
AaH, npebbiBarowmx B fo6poBonbyeckux opmuposanusx, 1 100 000 pybnen ans KOMaHAMPOBAHHbIX B 30HY
nposefeHns CBO coTpyaHWMKOB OpraHoB BHYTPEHHMX AeN, a TaKkke ML, NPOXOASLLMX Ha TEPPUTOPUM PErMoHa
B BOMCKax HaLuoHanbHon reapauu PO BoeHHyto cnyxBy [15]. YYacTHUKM cneumanbHoi BOEHHOM onepawumn 1
WX CEMbW UMEIOT NPaBO Ha AONMOCPOYHbINA LIENEBOM 3aeM XWUOro NOMeELLEHUs (ero NpuobpeTeHne unm cTpo-
UTEeNbCTBO) 3a CYeT cpeacTB obnacTHoro 6ropxeTa [16]. UneHam cemeit BOEHHOCHYXaLLUMX U nnL, npebbiBa-
toLLMX B 4OOPOBONBYECKIX (HOPMUPOBAHUSIX, MPEAOCTABNAETCA PsiA rapaHTui, @ UMeHHo [17]:

— becnnaTHoe ropsiyee nuTaHus obyyatowmmes 5-11 knaccos;

— onnata obyyeHus nuuam, obyyarLMMes Ha NnaTHON OCHOBE MO OYHOM dhopme 0OyYeHNs B NPo-
(heccroHanbHbIx 06pa3oBaTenbHbIX OpraHM3aLmusx 1 BbiCLUMX Y4eBHbIX 3aBefeHunsx. Tak, obyyeHue B BbiC-
KX obpa3oBaTenbHbIX OpraHM3aLusx MorHOCTLIO onnaynBaeTcsd MUHUCTEPCTBOM Hayku, BbicLLero obpaso-
BaHMs 1 MonogexHon nonutuku Kysbacca [18];

—  exeMecsyHas couuanbHas Bbinnarta B pasmepe 2000 pybnen nuuam, obyyarowmmes Ha nnaTHoM
OCHOBE MO 04HOMN thopMe 0By4eHUst B BbICLLMX y4ebHbIX 3aBeaeHusx [19];

—  OpraHusauus otablxa 1 03[40POBNEHNs B BO3pacTe OT 6 4o 18 ner;

—  BecnnatHbli Npoe3s B aBTOMOBUNBEHOM TpaHCMopTe 0BLLEro Nonb30BaHWs 1 MEXIYrOpOSHOro Co-
obLLeHns (KpoMe TaKCH), Kene3HOLOPOXHLIM TPAHCMOPTOM OBLLEro MONb30BaHMS B SNEKTPONOe3aax npuro-
POAHOrO COOBLLEHMS;

— becnnaTtHoe NpoxmBaHUe B 0BLIEXNTMM ANS N, 0ByYatoLwmMXcs No 04HOM hopme 0by4yeHNns;

—  MpenocTaBneHne couuanbHbIX YCyr B hopMe coLparbHoro 06CnykuBaHNa Ha JOMY nnLam, BOCnu-
ThiBaKOLLMM pebeHka-MHBanmaa, AOCTUILLMM NMEHCUMOHHOTO BO3pacTa, Mpu3HaHHbIM uHBanugamm | u Il rpynne;

—  BHeoYepeaHoe NpefocTaBrieHne coLnanbHbIX YCRyr B CTaUMOHapHON opMe colmanbHoro obeny-
X1BaHUS B rOCyapCTBEHHbIX OpraHu3aumsx coumanbHoro 06cnykuaqus Kemeposckoit obnactu — Kysbacca.

Peanusauus npaBoBbIX rapaHTU BOEHHOCAYXaLLMX W nuL, npebbiBatoLymx B 4OBPOBONbYECKMX POp-
MWUPOBAaHUSAX, @ Takke YNeHOB WX cemen obecneunBaeTcs M opraHamm nyBnnyHOM BNAaCcTW MyHULMNANBHOrO
YPOBHS B Npeaenax ux KoMneTeHuun. B 4acTHOCTH, HEeCOBEPLLEHHONETHUM AETAM NPEA0CTaBNEHb! AOMOMHM-
TenbHbIE COLManbHble rapaHTum:

— npegocTaBneHve HecnnatHoro ropsyero nutaHua getam ¢ 1 no 11 knaccel, a Takke B rpynnax
NPOANEHHOTO AHS;
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—  3a41ClIeHUe B NPUOPUTETHOM MOPSAKe B rpynny NPOAJSIEHHONO OHS;

—  ecnnaTHoe NoceLleHne AOMNONHUTENbHBIX 3aHATUI (HanpuMep, KPYXKW) U rpynn NPOLASIEHHOMO OHS
B MyHULMNanbHbIX 06pa3oBaTenbHbIX OpraH13aunsXx;

— becnnaTtHoe noceLleHre JOWKObHbIX 06pa3oBaTebHbIX opraHusauni [20].

C npaKTU4eckom TOYKW 3peHUs peanusaums rapaHTuil Kak 4ns BOEHHOCNYXaLLWX, TaK U NS YeHOB WX
CeMel BbI3bIBAET psif CroxXHOCTen. Mpobnembl MOryT BO3HWKHYTb, Hanpumep, B chepe NOrmcTukn. IT0 Mo-
XeT ObITb CBA3aHO C YAANEHHOCTLI0 paioHa HaXOXAEHUS BOEHHON YacTu, ¢ Bonbwmum o6bemMom MaTepuanb-
HO-TEXHUYECKOr0 06eCneyYeHns BOBHHOCIYXaLWMX W, Kak CNefCTBUE, 3arpy)XEHHOCTLI0 TPAHCMOPTHBIX W UHBIX
cpeacTs, obecneynBaroLLmx Ux nepeBo3ky. [JaHHbIE CIIOXHOCTM MOTYT paspeLatbCs MyTeM orpaHuYeHus ne-
peB03a MHOrO rpy3a, He CBA3aHHOTO CO CHabxeHWeM yyacTHWKoB CBO, no otaenbHbIM MapLipyTam, unm xe
HaXOXOEHWEM anbTepHaTUBHbLIX MapLIPyTOB, 0becneunBatoLLyx onepaTMBHOCTL JocTaBku. 1o cnosam B. B.
[MyTuHa, npobnem «c MaTepuasnbHbIM U (PUHAHCOBLIM 0becnevyeHneM BCEro, YTO MPOUCXOAMUT B 30He cnewu-
arnbHOW BOEHHOW onepauui, He cylecTByeT. Bcé dmHaHcmpyeTes B abconioTHO NonHoM o6beme, BCE» [21].
He meHee BaxHoW npobnemoit ABnseTcs OTCyTCTBUE N0 OOBEKTMBHBIM MPUYMHAM OTMYCKA Y BOEHHOCIYXa-
wero. «ECnm no kakuM-To NpUYMHaM OTNYCK B TEYEHME LIECTU MECALEB HE COCTOANCS, TO OH HE JOIDKEH Mpo-
nagatb U B CreaylLye LWecTb MeCcsALEeB YErOBEK OMKEH NOMYYNTb NPaBO OTIYNATb OTMYCK M 3a TekyLyue
LIecTb MecsiLeB, 1 3a npeablaylime» - coobwaeT rmaea rocygapctea [22]. Mo cnosam A. E. Lisunesoi,
npeacepartens goxga «3awmtHukn OTeyecTBay, OCYLLECTBSIOWEr0 NepCoHanbHy MOMOLb BeTepaHam
CBO u ux ceMbsim, Hanbonee YacTbiMK BONpocamu, Mo KOTOpbIM 06paLLalTes rpaxhaHe, SBNsTCS: Npeao-
CTaBMeHuWe BbINNaT, NbroT Mo KOMMYHasbHbIM NaTexam U UHbIX NbroT; MeAULMHCKas peabunutaums u nony-
YeHue nNpoTe308B; nepeobyyeHne, obyyeHure 1 TpyaoycTponcTao BeTepaHos CBO; coumnansHas peabunurtauyms
BOEHHOCITY)XaLLero; 0hopMIieHne pPasniyHbIX MakeToB AOKYMEHTOB [23]. FocyaapcTBEHHbIN (DOHA B3auMO-
[ENCTBYeT C opraHamu nybrMyHON BacTu, ¢ MEAUUMHCKUMI, COLMANbHBIMU U WHBIMA OpraHu3aLmsamMm, YTo
No3BONSIET ONepaTUBHO paspeLnTb npobnemy BetepaHa CBO unm unexa ero cembm.

Pe3lomMnpys BbILLEN3NOXEHHOE, MOXHO COeNaTb BbIBOA O LUMPOKOM CMEKTPE COLManbHbIX rapaHTui,
NPeaoCTaBnseMbIX BOEHHOCIYXaLLWUM 1 rpaxaaHam, npebbiBatoLLmm B JOOPOBONLYECKUX (POPMUMPOBAHMSIX, a
TaKKe YrieHaM UX CEMEeN opraHamu BCex YPOBHEW BepTukanu nybnuyHomn snactu B P®. CnegyeTt oTMETUTD,
4TO B YCMOBMSAX NPOBEAEHUS CneunansHO BOEHHONW OnepaLun rapaHTUpoBaHHbIe rocy4apCcTBOM NbroThbl U
npusunern 0boCHOBaHHbI, CBOEBPEMEHHBI 1 HEODXOAUMbI BBUAY BEPOSTHOCTW HACTYNNEHUS COLManbHOro
pucka kak ans camux yyactHuko CBO, Tak 1 ansa ux cemen. Kaxabii BOBHHOCIYXaLLWA 1 YneHbl ero Cembm
[OMKHbI YyBCTBOBATb «YBEPEHHOCTb B 3aBTPALUHEM AHE» W NPUHWMATL BO BHUMAHME 3HAYMMY0 posib B 00-
LeCTBE BOEHHOMN CNyxObl B YCrOBUSIX NpoBeaeHns Poccueit cneuuanbHon BoeHHo onepauun. ObecneyeHune
NpeayCMOTPEHHbIX 3aKoHoAaTeNbCTBOM PO Mep noaaepxku yyactHukos CBO u nx cemen B Liensx Ux npaso-
BOW 1 COLMAnbHOM 3alluTbl SBMSETCS NPUMOPUTETHOM 3afaven B peanusaumy dyHKum rocyaapctea. Odye-
BWAHO, YTO BbICTpOeHHast Poccuickoin defepaumein npaBoBas cucteMa B JaHHOM OTHOLLEHWWM JOMXHa W B
[anbHeilweM pasBuBaTbCs B CTOPOHY pacLUMPEHWS Mep COLMarbHON NOAAEPXKKA BOEHHOCTYXALLUMX U rpax-
AaH, npebbiBatoLnx B 4OOPOBONLYECKUX (HOPMUPOBAHNSX, @ TAKKE UX CEMEN.
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3N0YNOTPEBNIEHNA U3BNPATEJIbHbIMK
[IPABAMMW: BUAbI U CYAEBHAA NTPAKTUKA

COMOB IEHWC GEPTEEBWY

MarucTpaHT
®IrAQY BO “Bonrorpagckuit rocyapCTBeHHbIN YHUBEPCUTET”

AHHOTauusA: B pamMKkax AaHHOi CTaTbil paccCMaTPUBAKTCA OCHOBHbIE BUIbI HAPYLLEHWI BO Bpems U3bupa-
TenbHOro MpoLiecca, NPUBOAUTCS CyAebHas NpaKTUKa, BbISBNAKTCH HEKOTOPbIE NPOBnembl M3GMpaTensHOro
3aKoHoAaTenbCTBa. [laeTcs OLeHka COBPEMEHHOTO COCTOSHUA M36MpaTenbHOro npouecca B Poccuiickon de-
[epaLiym, BbISBNATCA OCHOBHbIE NPoGnembl CyaeGHOI NpaKTUKM.

KnioueBble cnoBa: n3bupatenbHbIi Npolece, M3bupatenbHas cucTema, BblGOpbI, HapyLLeHUs u3bupartenb-
HbIX NpaB.

ABUSE OF ELECTORAL RIGHTS: TYPES AND JUDICIAL PRACTICE
Somov D. S.

Abstract: Within the framework of this article, the main types of violations during the electoral process are
considered, judicial practice is given, and some problems of electoral legislation are identified. An assessment
of the current state of the electoral process in the Russian Federation is given, and the main problems of judi-
cial practice are identified.

Key words: the electoral process, the electoral system, elections, violations of electoral rights.

W3bupaTtenbHble npaBa — OOHN U3 CaMblX BaXHENLMX KOHCTUTYLIMOHHBIX NpaB rpaxaaH, NocpeacTsoM
WX rpaxaaHe y4acTByOT B 0BLLECTBEHHON 1 NONUTUYECKOM XM3HM rocyapcTsa, CBOEro ropofa, 3T0 OCHOBHOW
WHCTUTYT NS (POPMMPOBAHMS MONIMTUYECKON CUCTEMbI U MOMUTUYECKOTO PEXUMA, WX NErTUMHOCTU. [TyTem
BbIBOPOB (HOPMUPYIOTCS PYKOBOAMTENM aAMWUHUCTPATUBHBIX M OOLLECTBEHHBIX OPraHoB, 3aKOHOLATeSbHble
OpraHbl 1 Ans OCYLLECTBIEHWS CBOWX MOSTHOMOYMUI UM HeOBXOAMM ronoc anektopara. Beibopb! AOMmKHbI NP o-
BOAMTBLCS CTPOrO B COOTBETCTBUW C 3aKOHOM, MpU CTPOroM COBMoeHNM BCeX NpoLeccyarbHbIX HOPM AOCT u-
raeTcs rmaBHbIM pe3ynbTar — aemokpatus. pu HecobnoaeHun 3akoHoaaTenscTBa O Bblbopax HacTynaet
OTBETCTBEHHOCTb: afMUHUCTPATUBHAS, YrONOBHAs, KOHCTUTYLMOHHO-NpaBoBas. OCHOBHbIMY OTNYUSMIA Bbl-
CTynaeT OCHOBaHWe — NpaBoBOe/(hakTUYECKOE, CaHKLMS, CYDbEKTHbIN COCTaB, a Takke NpoLeccyanbHble 0Co-
BeHHOCTI npaBonpUMeHeHns. Bug OTBETCTBEHHOCTM 3aBUCUT OT CTEMeHM 06LLEeCTBEHHOM OnacHoCTU. Takke
BblAENsTCS CyObeKTbl, HapyLlaLme n3bupartenbHoe 3aKkoHo4aTeNbCTBO. ITO MOryT OblTh MHAMBWOYAS b-
Hble — YneHbl n3bupaTenbHbIX KOMUCCUIA C MPABOM PeLUatoLLero ronoca, YneHbl n3bupatenbHbIX KOMUCCHN C
NpaBOM COBELLATeNbHOrO ronoca, KaHauaaThl, a Takke Habmogatenu. K rpynnoBbiM OTHOCATCS NONUTUYe-
CKue napTuu, n3bupartenbHble KOMUCCHK, M3bupaTenbHble 06beANHEHMS.

CornacHo cratucTuke cyaebHoro genaptamenta npu BepxosHom cyae P®, 3a nepsoe nonyrogue 2020
rofa 6b1no Bo36yxaeHo 38 yronoBHbIX A€N B OTHOLIEHWM rpaxaaH, HapyLWMBLLMX SNeKTopanbHoe 3akoHoAa-
TenbCTBO, 30 M3 KOTOpbIX ObINO NpekpalyeHo. OcTanbHble 8 NOHECHN AOBOMBHO MSATKOE Haka3aHWe: NULLEeHne
cBobofbl YCroBHO, CyaebHbIn WTpad. Bee durypaHTbl YronoBHbIX Aen SBASKTCH roCyAapCTBEHHbIMU CIy-
xawmmu, yneHamm YUK, Cnegyet 0TMETUTb, YTO CyAbl Yalle BCEro NPUMEHSIIOT anbTepHaTUBHbIE BUAbI HaKa-
3aHus — cyaebHbIn Wwrpad), KOTOPLIN He BEYeT 3a coBON Hanmume CyauMOoCTV U He 3anpeLyaeT B JanbHen-
LeM MOBTOPHO CTAHOBUTLCS YNEHOM 13BMpaTeNbHbIX KOMUCCUI.
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HOPUCTIPY AEHLIVA, 3AKOH W NOPALIOK

PaccmoTpum nepsbIn cnyyan, npousoweaiwmin B 2020 rogy B 3naTtoycte, B KOTOPOM HapyLUMTENb OKa-
3ancs uneHom YUK. Maxkosa H.I., ucnonHsna nonHomMoumns YneHa nbupatensHON KOMUCCM OFHOTO 13 n3bu-
paTenbHbIX y4acTkoB B ropoge 3natoycte, YensbuHckon obnactu. [JOmKHOCTHOE NWLO, AENCTBYS C LENbo
(hanbcumkaumm n3bmpatensHoro AOKYMEHTa - CriMcka usbupateneit JaHHOro n3bupaTenbHOro yyacTka, BHeC-
Ina 3aBefOMO NoXHble cBefeHus 06 nsbupatene, akobbl nonyumBLIEM U3BMpaTENbHbLINA GrONNETEHb U NPOrosIo-
COBaBLLEM Ha Bblbopax rybepHaTopa YensbuHckon obnactn 2019 roga B u3bupatenbHbii JOKYMEHT - CMIMCOK
n3bupatenen, He3aKOHHO BMUCAB B HETO CBEAEHUSI O TOM, YTO B JaHHOM rOfiI0COBaHUM MPUHAMNA y4acTue rpax-
AaHKa, KoTopasi Ha caMOM [Jere He y4YacTBoBana B Bblbopax, a MpoCTO YACAMMACh B CAMCKaX. ATO Ha A3blKe He-
3aBUCUMbIX HabrtoaaTenen Ha Bolbopax HasbiBaeTcs “BOpOC”, Koraa BONeU3bsBIeHNE ONPeaensieTcs He rpax-
AaHuHoM, a uneHom YUK, K crioBy, HapylumTenb B JaHHOM ClyYae MOHEC HakalaHWe B Buge wrpada - Lenbix
AECATb ThICAY pybnen, 4to N0 MOEMY MHEHUO OYEHb HECOPA3MEPHO TOMY AESHWM0, KOTOpasi OHa COBEpLUMNA.
Ecnu npoaHanuanpoath CynebHyto NpakTuky, Cyabl 04eHb “Msrku” B OTHOLLIEHUM HapyLLmTenei B obnactu us-
BupaTenbHOro 3aKoHO4ATEeNLCTBA, YTO NOAYEPKMNBAET “MeNKoe” 3HaueHre Ans cyaebHon BnacTvt B LESOM.

Cnegyrowmin cnyyait npousollén B 3anerowieHckom paitoHe Opniosckon Obnactu. B gaHHom cnydae
uneH YVK oco3HaHHO Bblana HECKObKO BronneTeHer OAHOMY 1 TOMY Xe rpaxaaHuHy, TeM cambIM NO3BOSNMB
nporosiocoBatb 6onee AByx pa3. Kak U3BECTHO, rpaxaaHUH MOXET MOMyYUTb TONbKO ABa ONNeTeHs: oauH
ANS roNocoBaHus no deaepansHOMy M3bupatensHOMY OKpYry U OAMH A1 FOI0COBaHUS MO OAHOMAHAATHOMY
n3bupatensHomy oKkpyry. “[lefcTBys YMbILLIEHHO ¥ BOMPEKM 3aKOHHBIM MHTepecam obLLecTBa W rocygapcTea
B HapyLLeHun TpeboBaHwit 4. 6 cT. 81 degepancHoro 3akoHa ot 22.02.2014 Ne 20-03 «O Bwibopax genyTaTos
FocygapcteeHHon [lymbl ®epepansHoro Cobpanus Poccuiickon ®egepauyum» (B pegakuun deaepanbHOro
3akoHa ot 29.05.2019 Ne 104-03), He UMes 3aKOHHbIX OCHOBaHWIA Ha Bblgady B pyku usbupatens 6onee oa-
Horo GlonneTeHs Ans ronocoBaHMs N0 COOTBETCTBYHOLLEMY OAHOMaHAATHOMY M3bupaTenlbHOMY OKpYry, C Lie-
INbt0 NPeSOCTaBIEHNs BO3MOXHOCTI NPOrofiocoBath Gonee AByX pa3 B X04e OAHOro W TOro Xe ronocoBaHus
BblAana rpaxgaHuHy OeBsiTb M3bupaTtenbHbix OronneteHen, He BHOCS cBefeHnid 06 n3bupatensx B CnMCOK
n3bupatenen no msbupatencHoMy yyacTky.” K cyacTbto, pesynbraThl Ha JaHHOM M3bMpaTensHOM yvacTke
bW NpU3HaHbI HeAeNCTBUTENbHBIMU. [JaHHOE HapyLUeHWe 3aMeTUN U NPeSoTBPaTU O4UH U3 HE3aBUCUMbIX
HabnogaTenen ot 0AHOTO U3 KaHAMAATOB, KOTOPLIA 0BpaTUNCS K NOULEACKOMY Ha N3bupaTensHOM yyacTke,
4YTO €eLLe pa3s MoATBEPXAAET BaXHOCTb 3TOr0 MHCTUTYTA. [lanee aToT Habntoaatenb y4acTeosan B cyaebHOM
3acefjaHuu B Ka4ecTBe CBUAETENS N0 Aeny.

Cnegyrowwmin HTEPECHBIN cnyyvai npousowwén B CaHkT-MeTepbypre. MHTEpeceH OH TeM, YTO “XOpoLUMI
napeHs” B atom fene uneH YUK, koTopelid nogan xanoby B CyA Ha CBOMX Xe KOMMer, KOTopble HapyLwum
BONbLUMHCTBO NpoLeccyanbHblx TpeboBaHW 3aKOHO4ATENbCTBA Ha BCEX aTanax NpoBedeHWs BbIBOpOB Ha
[aHHOM M3bupaTernbHOM yyacTke. bbinu 3adukcrpoBaHbl criegytowme rpybble HapyLLEeHUs:

1. “K mecTy nogcuéTta ronocos He Obinu gonyLieHsl HabmogaTenu u YneHbl y4acTkoBOW M3bupa-
TENBHOM KOMUCCUW C NPaBOM COBELLATENBHOIO rofioca, NoMHbIN 0630p AECTBUIA YNIEHOB KOMUCCUM C NPABOM
peLuatoLiero ronoca obecneyeH He 6bin, yto Hapywaet n. 1, n. 9, n. 10 ¢t. 68, n. 9. ct. 30, n. 22. Cr1. 29 de-
aepansHoro 3akoHa N67-03 "O6 0CHOBHbIX rapaHTUsX M3bupaTesbHbIX NpaB W NpaBa Ha yyacTie B pedepeH-
pyme rpaxgaH Poccuickon ®epepauun”.

2. “Mpu noacyéte ronocoB wu3bupatenen no BbibBOpaM BLICLUIErO AOMKHOCTHOrO nuua CaHkT-
MeTepbypra — rybepHaTopa CaHkT-IMNeTepbypra uncno GronneTeHen, NonyYeHHbIX y4acTKOBOM KOMUCCHEN, He
BHOCWIUCb B CTPOKY 2 YBENUYEHHOW (hopMbl NPOTOKOMa 06 UTOrax ronocoBaHus HK npeacefateneM, Hu 3a-
MecTuTeneM npeacegaTens, Hiu CekpeTapém, YTo HapyLaeT n. 4. cT. 68 3akoHa N67 93,

3. “Mocne nognucaHus NpoTokona 06 uTorax ronocoBaHms no BbiGopam BbICLIErO JOMKHOCTHOIO Nu-
ua CaHkt-lNetepbypra — rybepHatopa CaHkT-INeTepbypra, emy He Obina BblaaHa Konusi NPOTOKoNa, HECMOT-
ps Ha TpeboBaHue, NogaHHOE UM B 3aKOHOM YCTaHOBMEHHbIE PaMKi 1 MOBTOPHO NOAAHHOE B YCTHOW (hopMe,
4TO HapywaeT n. 29 ct. 68 3akoHa N67-03, Mexay noanucaHneM NpoTokona o6 UTorax ronocoBaHuUs U Hava-
IOM NoACcYETa ronocoB 13bupaTenen NPoLo TpU € NOMOBMHOM Yaca, YTo HapyLuaet n. 2 ¢T. 68 3akoHa N67-
®3 n 1 o. Beero 6bino BbisBNeHo Gonee AecAT HapyweHWid. [pyron MHTEPECHBI MOMEHT — W3HAYamnbHO
pobpocosecTHbli yneH YWK nogan 3aseneHne B NpokypaTypy, rae npeacraBun Bce HeobxoauMble Aokasa-
TENbCTBA, A0BOAbI, @ TAKKE NPUNOXEHNS C BULEOMUKCALMEN HAPYLLEHUIA.
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OH TpeboBan: Bo3byauTb gena 06 agMMHUCTPATUBHbIX MPABOHAPYLIEHWSX, B OTHOLUEHWUW YNEHOB
y4acTkoBoW m3bupatenbHom kommuceun: MNpeaceaatens, 3amectutens npeacegatens, Cekpetaps u apyrux
YreHOB KOMMCCUM, Y4aCTBOBABLUMX B OpraHu3auuv 1 NpoBeAeHny BbIGOPOB, N OTBETCTBEHHbIX 3@ BbISIBIEH-
Hble MpaBOHAPYLUEHUS, HanpaBuUTb gena 006 agMWHUCTPATMBHBIX NPABOHAPYLUEHUSX AN PACCMOTPEHUS B
Cyfl, NPVHATb y4acTie B pacCMOTPEHWUN Aen 06 agMUHUCTPATUBHBIX NPaBOHAPYLUEHWSX CyAOM W NPUHATL Me-
Pbl ANS NPUBMEYEHNs HapyLIUTenei K agMUHUCTPATUBHOM OTBETCTBEHHOCTU. IHTEpeceH TOT (bakT, YTo B 3a-
SIBNEHWM OH NPOCKN YKas3aTb €ro W YNeHOB M3bmpaTenbHbIX KOMUCCUIA C MPABOM COBELLATENBHOMO ronoca u
HabnoaaTenein B COOTBETCTBYIOLMX NOCTAHOBIEHUSX O BO3BYXAEHUN Aen 00 aAMMHUCTPATMBHbIX, B Kaye-
cTBE noTepnesLumX. MpokypaTypa NpoBenia NPOBEPKY U BbIHECNA PELLEHNE O NpekpaLleHnn aena ob agMuHu-
CTPaTVBHOM MpaBOHaPYLIEHUN, HE HaNaA B AelCTBUSX cOTPYAHMKOB YUK npaBoHapyLUEHMI, a nocneayoLLyo
xanoby octaButb 6e3 yaoBNETBOPeHUs. Toraa 3akOHONOCAYLIHbIN rpaXgaHuH OTNpaBUNCs B Cyd, KOTOPbIN
yAOBNETBOPUN ero TpeboBaHus, a pesynbTaTbl NPOBEPOK MPOKYpaTypbl Obli OTMEHEHbI 1 OTNPaBMEHb! Ha
HOBOE pacCMOTPEHWE.

Ho KaK e npeaoTBpaTUTb HapYLLEHUS 3aKOHOA4ATENbLCTBA BO BpeMS NpoBeaeHust BbibopoB? MHe Ka-
XETCS CaMbIM [eiCTBEHHbIM crocobom Byaet obecneunTb kak MOXHO GOMbLUyt SBKY Ha u3bupaTenbHble
yyacTku — 6onee 90%, Ho caenaTb 3TO OYeHb CHIOKHO. MUHUMANBHBIA MOPOr SIBKW Kak Mbl 3HaeM 6bin oTme-
HEH ewwe B 2006 rogy v Kak MHE KaXXETCS UMEHHO MO 3TOW NPUYMHE HENb3S CkasaTb, YTO COBPEMEHHbIE BbIOO-
Pbl SBMAKTCA NOMHOCTHIO NPO3PaYHbIMKM 1 YeCTHbIMU. HO ecnu 3akoHoaaTenb npecneayet Lenb obecnevnTb
PoccuaH npo3payHbiMKM ¥ AEMOKPATUYHLIMK BbiGOpaMM, TO OH MOXET WCMONb30BaTb 3apyOeXHbIN OMbIT.
Hanpumep, Ha HefaBHUX Npe3naeHTCkuX Bbibopax B Typumm Obin NpeaycmMoTpeH LWTpad 3a HesiBKy Ha BblOO-
pbl — 300 nup, 4to B nepesoge Ha pybnu okono 1000. B nepeom Type sBka usbupartenei coctasuna 87.04%,
BO BTOpoM Type 84.15%. KoHeuHo xe He BCe npuweaLve noan Ha nabupatenbHble y4acTki B TaKOM Cryyae
SBNAIOTCA MOMUTUYECKN TPAMOTHBIMU C BbICOKOM MPaXAaHCKOM MO3uULMen, OHU NPOCTO He XOTAT MONyuuTb
WwTpad 1 TakuM 0Bpa3om rocygapcTBO aKTUBU3MPYET “NacCuBHbLIX” rpaxaaH. [pu Takon siBke ropasgo Crox-
Hee OopraHu3oBaTb MaccoByk (hanbCcuukaLmio, Bedb NoAN AEUCTBUTENBHO NPUXOAAT Ha Y4acTKW, a He Ync-
narcs B cnuckax. CylecTtBytoT 1 apyre Gonee n3oLipeHHbIe HakasaHWs 3a HesBKY — 0BLLEeCTBEHHbIe pabo-
Tbl, apECT UMYLLECTBA, INLIEHNE NPpaBa 3aHUMaTb rOCYAapCTBEHHbIE JOIMKHOCTY U AaXe TIOPEMHOE 3aKIoye-
Hue (Mpeums). A cunTaro Takue MeTodbl Ype3MEPHbI U 4OCTATOMHO BBECTU WTpad YTobbl 0becneynts AocTa-
TOYHYIO SBKY.

MOXHO NONTK 1 OT 06PATHOrO M HA0BOPOT NOOLLPATL rPaXKaaH 3a SBKY Ha BbIOOPbI — HaNpUMep Ha He-
AaBHUX Bblbopax B ceHTsbpe 2023 roga mapa MockBbl M AenyTaToB MyHULMNanNbHbIX 06pa3oBaHuil 4eNCTBO-
Bafia nporpaMMa “mUNIKOH Mpu3oB”, NpaBga €€ y4YacTHUKaMM CTaHOBUMUChL Te, KTO MPOrosiocoBasl OHMamH
WK UCMONb30BAB 3MEKTPOHHbIE TepMUHarbl Ha u3bupaTenbHbIX yyactkax. Mobegutenu nonyyann 6annbl,
KOTOpbIE MOXHO ObIfI0 NOTPATUTL Y MAPTHEPOB akuMU. Kaxabli KTO NpOronocoBasn OHManH B NOCMeCTBUM
nonyuun no 1000 6anos. fABka coctasuna 43.18%, npotus 30.9% B 2018 rogy, YTO B LiENOM XOpOLUMIA pe-
3ynbTaT 415 MyHMLMNanbHbIX BbIGOPOB 1 NPOBEAEHUE aKLMK SBHO MOMNOXMTENBHO NOBMMSAMO Ha pesynbTart. f
CYMTAL0 3TOT OMbIT HYXKHO MCMONb30BATb Ha AanbHenwux Boibopax MpeanaeHTa Poccuitckon Gegepaumny.
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K BOMPOCY 0 PEAJINALIMN OPTAHAMW
[OCYIAPCTBEHHOW BJIACTWU KEMEPOBCKOW
ObJIACTW — KY3bACCA KOHCTUTYLIMOHHOI0
[IPABA YENOBEKA U TPAXIIAHWHA HA
BNATONPUATHYH) OKPYXAIOLLLYH CPERY
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CTYAEHT
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HayuHbiii pykosodumens: Tomunoea UHz2a MeopesHa
K. ned. H., doueHm
KTt ®I'60Y BO «Kemeposckuli 20cydapcmeeHHbIl yHusepcumemy

AHHOTaumsa: faHHas paboTta nocssLLeHa BONPOCY peanu3aumn KOHCTUTYLMOHHOIO NpaBa YenoBeka 1 rpax-
[aH1Ha Ha BraronpuUATHYIO OKPYXaloLLYy0 CPeAy OpraHamm rocyfapCTBeHHOW BracTu Kemeposckoi obnacTu
— Kysbacca. B cB3u C pa3BUTUEM NPOMBILLMEHHBIX TEXHOMOTUIA, UHAYCTPUanu3aLumen U HepaumoHarbHbIM
OTHOLLEHWEM YenoBeka K MPUPOAEe CTanm BO3HMKATb 3Konornyeckue npobnemsl, npuobpetatowme rnobanb-
HbI MacLTab. IMEHHO NO3TOMY peLLeHne 3KONOrMYeCcKnX Npobrem COBPEMEHHOTO MUpa SBASETCS BaXHOW 1
aKTyanbHoW Npobnemoin. AHanu3npys HopMaTuBHbIE NPABOBbIE aKTbl B JAHHOW Chepe npaBOOTHOLLEHNN, aB-
TOP BblAENseT OCHOBHbIE NPaBOBbIE U MPaKTUYECKMEe Crnocobbl peanusauuy npaea Ha 6naronpusTHY0 OKpY-
Xarowyto cpeny B Kemeposckon obnactu — Kysbacce.

KnioyeBble cnoBa: npaBo Ha B1aronpusTHYO OKpYXatoLLyto cpedy, akonorundeckue npobnembl, KoHCTUTYLMS
Poccuitckon ®epepaunn, PenepanbHbiii 3akoH, Kemeposckasi obnactb — Kysbacce, 3akoHogaTtensHoe cobpa-
Hue Kemeposckon obnactu — Kysbacca, MpasutenscTo Kemeposckon obnactu — Kyabacca, nonHomouus.

ON THE ISSUE OF THE IMPLEMENTATION BY THE STATE AUTHORITIES OF THE KEMEROVO
REGION - KUZBASS OF THE CONSTITUTIONAL RIGHT OF MAN AND CITIZEN TO A FAVORABLE
ENVIRONMENT
Igusheva Anna Alekseevna
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Abstract: this work is devoted to the issue of the implementation of the constitutional right of man and citizen
to a favorable environment by the state authorities of the Kemerovo region — Kuzbass. Due to the
development of industrial technologies, industrialization and the irrational attitude of man towards nature,
environmental problems have begun to arise, acquiring a global scale. That is why solving the environmental
problems of the modern world is an important and urgent problem. Analyzing the normative legal acts in this
area of legal relations, the author identifies the main legal and practical ways to implement the right to a
favorable environment in the Kemerovo region — Kuzbass.
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B 70-e rogbl XX Beka Ha4ano popMmupoBaThCs «TPETbE» MOKOSIEHWE NpaB YenioBeka, BKIoYarloLlee B
cebs npaBo Ha BriaronpusATHYI0 OKpyXatoLLyto cpedy. Bnepsble oHO BbIN0 3adukempoBaHo B CTOKrObMCKOW
Aeknapayuu no npobremam okpyxaroLlern Yenoseka cpebl, NpuHaToin 16 noHs 1972 roga. [JokyMeHT ycTa-
HaBNWBAET, YTO KaXdblil YeIOBEK UMEET NpaBo Ha GnaronpusTHbIE YCMNOBUS XM3HU B OKpYXatoLlen cpede 1
HeceT 0053aHHOCTb 3a ynyuLleHre oKpyxatowein cpegp! [1].

Heobxogumo oTMeTuTb, YTO [leknapauus, He UMes UMNEpaTUBHOTO XapakTepa, cbirpana KIo4veByto
pOfib B CO3A4aHMM U PasBUTUM MpaBa Ha BraronpusTHYO OKPYXatoLLlylo Cpeay YerioBeka BO BHYTpUrocyaap-
CTBEHHbIX 3aKOHOZaTENbCTBAX.

Tak, B Poccuiickon ®epepauym npaBo Ha 6naronpusTHYO OKPYXatoLLyto cpedy UMEET Kaxzabli YenoBek
W rpaxaaHuH, cornacHo ct. 42 Konctutyuuu [2]. Tem cambiM, OcHOBHOW 3akoH Poccuiickon ®efepauyum 3a-
KpennsieT gaHHOe NpaBO B HALMOHANbHOW NPaBOBOM CUCTEME M NOATBEPKAAET pa3BuUTUE MPABOBOrO rocy-
AapcTea.

[laHHoe npaBo KoHKpeTuanpyeTcs B cT. 11 ®efepanbHoro 3akoHa «OB oxpaHe OKpyxatoLen cpeabl»
[3], B KOTOPOW 3aKpensieHo, YTo NbON rpaxhaHuH UMeeT npaBo Ha Be30nacHyo 1 340POBYHD OKPYKAIOLLYH
cpeqy, Ha eé oxpaHy OT Bpeda, NPUYMHEHHOIO KaK XO3SMCTBYHOLMMM CybbekTaMu, Tak 1 B pesynbTate npu-
POAHBIX ¥ TEXHOTEHHbIX KaTacTpod.

Poccuitickast ®efepaumns sBnsetcs defepaTuBHbIM FOCYAapPCTBOM, B CBS3W C 3TUM B HOPMaTWBHO-
nNpaBoBble aKTbl Cy6bEKTOB Poccum Takxke BKTOYAETCH aHHOE NPaBO B NepeYeHb rapaHTUPOBaHHbIX Npas. B
JacTHocTy, cT. 25 YcTaBa KemepoBckoi obnactu — Kysbacca koHcTaTupyeT, 4to B Kemeposckoi obnacti op-
raHamv ny6nuyHoi BnacTu obecneynBaeTCcs peanusauns KOHCTUTYLMOHHOIO Npaea rpaxgaH Ha bnaronpuaT-
HYI0 OKpyXXatoLLyto cpegy [4].

B HacTosiee Bpems akonornyeckyto cutyaumo B Kysbacce MOXHO oxapakTepu3oBaTb kak Hebnaro-
npusTHYt0. Ha Tepputopumn obnactu pacnonoxeHo Gonee 1000 npegnpustui pasnuyHoro npoduns. Bee ato
NpeacTaBnseT onacHOCTb A8 HaCeneHus u NpMpoaHoN cpeasb! [5].

[ins ycTpaHeHus akonornyeckux npobnem n obecneveHns peanusauum npaea YenoBeka u rpaxnaHnHa
Ha GnaronpusTHYIO OKpyxatoLLyto cpeay cT. 6 @3 «O6 oxpaHe okpyKatoLLer cpeabl» 3akpennseT psag nonHo-
MOYMI OpraHoB rocydapCTBEHHOM BnacTu cybbektoB Poccuitckon ®epepauun. Ha npumepe KemepoBckoil
obrnactn — Kysbacca paccMoTpum OTZeSNbHbIE NOMHOMOYMS, peaniuayemble opraHamu ny6nmMyHon BnacTu pe-
rMoHa.

B uenax peanusauum HopMaTuBHbLIX nonoxeHuin PeaepansHoro 3akoHa «O6 oxpaHe okpyxatowen Co-
BETOM HapOAHbIX AenyTaToB (cemyac: 3akoHoaaTtensHoe cobpaHue) Kemepockon obnactu Bbin npuHsT 3a-
KOH O pa3rpaHM4eHUN MOHOMOYMIA MexZy OpraHamu rocyaapCTBEHHOW BnacTi Kemeposckon obnactu B
cthepe oxpaHbl OKpyxatoLLeit cpeabl [6]. HacTosiwmin 3akoH onpeaensiet nepeyeHb NOMHOMOYMI Anst 3aKOH 0-
patencHoro Cobpanust Kemeposckoit obnactu — Kysbacca, Mpasutensctea Kemeposckoi obnactn — Kysbac-
ca v MuHucTepcTBa NpUpoaHbIX pecypcoB 1 akonorum Kysbacca.

OZHO M3 KMIOYEBbIX NOMHOMOYMIA SBNSETCH peanu3auns PernoHanbHbIX MporpaMM B cdepe OXpaHbl
OKpyXxatoLen cpeabl. B yacTtHocT, BO ncnonHeHne Ykasa lNpesungeHta Poccuitckon ®epepauunm «O Hauwmo-
HanbHbIX LENsIX 1 cTpaTernyecknx 3agadax passutusa Poccuickon degepauum Ha nepuog o 2024 rogay [7]
B KemepoBckon 0bnactu 4eicTByeT NPOeKT «YnCTbIN BO3ayX». Ha CerogHsLwHui AeHb KIKYEeBbIMM pesynbTa-
TamM [AaHHOTO NpOeKTa CTanu OuYWLLEHWE BO3AyXa, MOCPEACTBOM CHUXEHUS BbIOPOCOB 3arpssHAIOLMX Be-
LlecTB. B 4acTHOCTW, NPOMCXOANUT MOAEPHU3ALMS KPYMHbIX NpeanpusTuin pervoHa. K npumepy, «KysHeukue
theppocnnasbly, «EBpaz 3CMK», «PYCAIT HoBoky3HeLk», KysHeukas TOL| ycTaHaBnNMBaOT MHHOBALWOHHOE
obopyaoBaHue, npegoTBpaLlatoLlee BpeaHble Bbidpock! [8]. Kpome Toro, B uoHe 2021 ropga rybepHaTtop Ke-
MepoBckoit obnactu — Kyabacca gan cTapT CTpouTensCTBY 3aBoaa B KantaHe, koTopbiii OygeT npon3soanTb
(UnbTPbI 4715 OYUCTKN MPOMBbILLEHHBIX BbIGPOCOB [9].
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Heobxoaumo ynomsiHyTb 0 lNMoctaHoBneHun Mpasutensctea Kemeposckoit obnact — Kysbacca «06
YTBEPKOEHNN KOMMNEKCHON pernoHanbHoi nporpammbl «OBpalleHne ¢ 0TXoaammn npou3BOACTBA W NOTpe6-
INeHus, B TOM Yncne TBEPObIMY KOMMYyHamnbHbIMK 0TX0Aamm, Kemeposckon obnactu — Kysbacca» [10]. Ha ce-
FOAHALHWA AeHb Ha tore KemepoBckon 06racTi 3akpbITbl CEMb NONUIOHOB-CBANOK. borbluas Yactb Mycopa
W3 t0XHbIX paiioHoB Kysbacca cBo3uTcs Ha MycoponepepabatbiatoLmnii 3aBog «koJ1aHa» B HOBOKy3HeLke,
rae 4acTb 0TX0Z0B UAET Ha nepepaboTky, a ocTanbHble — Ha NoUroH [11].

CornacHo efiepanbHOMY 3aKOHOAATENLCTBY PErMOHanbHblE rOCYAaPCTBEHHbIE OpraHbl BRacT MOryT
NPUHUMATL y4acTue B peanusauun eaeparnbHON NOMUTUKM B 06nacTu akonornyeckoro passutust PO Ha Tep-
putopun cybbekTa. MpasutenscTBo Kemeposckon obnactn — Kysbacca BO MCMOMHEHWe ykasaHHOW defe-
panbHON HOpMbl MpuHsAno lMocTaHoBnenne O6 yTBepXAEHWUM TroCyAapCTBEHHOM mporpamMmbl KemepoBCKoi
obnactu — Kysbacca «3konorusi, Hepononb3oBaH1e W pauyoHanbHoe BOAoNob3oBaHuey [12].

Tak, ¢ 2019 roga opraHbl rocygapcTBeHHon Bnact Kemeposckoit obrnactu — Kysbacca pabotatot nog
N03yHroM «4uctblit yronb — Kysbacc». Hanpumep, CY3K, ogHa 13 BeayLmMx YrofbHO-3HepreTMYecknx komna-
HWA B Poccum, B CBOMX LaxTax YCTaHOBMMA HOBbIE OYUCTHBLIE COOPYXEHUS, NpefoTBpaLLatoLmne Bpes TeXH!-
4eckor BoAb! ANns oKpyxatoweit cpedpl [9].

BakHbIM MeponpusTMEM B COXPAHEHUM 3KOMOrMW SBASIOTCS MacluTabHble nocagku AEPEeBbEB U Ky-
cTapHuKoB. 3a nocnegHue Tpu roga B Kysbacce nocaxeHo 64 kBagpaTHbIX KUIOMETpa neca He TONbKO ycu-
NSIMK TPaXKaaH PErMoHa, HO 1 NPOMBILLNEHHbIX KoMNaHui [9].

[MoMMMO BbILLEN3NIOKEHHOTO, NO crioBam rybepHatopa Kysbacca, B pervoHe cTouT octpast npobnema
3arpsisHeHus pek 3onotogobbisatowmmmn npeanpustuamu. B 2023 rogy opraHbl rocyaapctBeHHomn Bnactu Ke-
MepOBCKOi 06racTi NpoBEPUNM NPEANPUATIS, 3aHUMatOLLMECs 30/10TOL0ObIYEN, W BbISBUNMU PSiT, HAPYLLIEHWNA.
B cBS3K C 3TUM MO peLUEHMIO Cyaa HECKONBKO NPeAnpUATU Bbinn 3akpbiThl. [13].

Heckonbko net Hasag [MpasutensctBo Kemeposckorn obnactu — Kysbacca B [MoctaHosneHun «O6
yTBEPKOEHNN [1ONOXEHUS O PErMOHANbHOM rOCYLapCTBEHHOM 3KOSOTMYECKOM KOHTpOne (Hagsope) B Keme-
poBckoit obnactn — Kysbacce» yTBepamnno nepeyeHb AOMKHOCTHBIX NL, OCYLIECTBRSAKLMX PerMoHanbHbIn
rOCyAapCTBEHHbIN 3Konornyeckuin Haasop [14]. KoHTponb 3a npeanpusTusMi U HaceneHnem NpuUHOCUT pe-
3ynbTatbl. 3a HE3aKOHHOE WCMOSb30BaHWE NPUPOAHBLIX PECYPCOB M HEraTMBHOE BO3LEMCTBUE HAa OKpyXalto-
Lyt0 cpeay NpeaycMoTpeHa cucTema WrpadHbIX CaHKUuiA; Tak, 3a nepuog 2023 roga okono 10 mnpa. pybnei
NoCTynuno B 610mxeTbl BCeX ypoBHen [15].

Peslomunpys BCE Bblle CkasaHHOE, MOXHO CAenaTb BbIBOA O TOM, YTO 3Korornyeckas 06CTaHOBKa B
Kysbacce pencTBUTENBHO TPeBYeT BHUMAHWUS WU NPUHATUS APGEKTUBHBIX MEP MO YIyYLIEHMIO cuTyauuu. B
CBS3M C 9TUM OpraHbl rocyaapcTBeHHon Bnact Kemeposckor obnactu — Kysbacca ocyLlecTBnsioT psg nos-
HOMOYMA NS PELUEHNA 3KOMOTUYECKUX NPobnemM 1 peanusaumn KOHCTUTYLIMOHHOIO NpaBa YeroBeka u rpax-
[aH1Ha Ha BnaronpusTHYI0 OKpYXatoLyo cpedy. HecMoTps Ha O4eBMOHYK pesyrbTaTUBHOCTb Mep, MPUHK-
MaeMbIx opraHamu nybnuyHon Bnactu Kysbacca no ynyyileHuio 9Konornyeckoin 06CTaHoBKM B pervowHe, ne-
peyeHb MeponpuATUA MOXET BbITb pacluMpeH. Ha Mol B3rnsa, 3pgeKTUBHBIM 1 KOMMMEKCHBIM BapUaHTOM
PeLLeHns aKonornyeckux npobrem sBnseTcs, B NEPBY0 ovepeab, arutaumoHHas pabota ¢ HaceneHuem, co-
30aHue YCnoBW ANS Y4acTWs rpaxaaH B SKOMOrMYECKUX MeponpuaTMsX; nponaraHaa 3KOHOMMM U paLmo-
HanbHOrO MCMONb30BaHWS NPUPOLHbIX PECYPCOB.

Cn1COK UCTOYHMKOB

1. [exnapauus KoHdepeHumn Opranusaumn O6beamHeHHbIX Hauuin no npobrnemam OkpyxatoLei
yenoseka cpeabl [ANeKTpoHHbIN pecypc] : [npuHsaTa B Ctokronbme 5.06 - 16.06.1972 r.]. — Pexum goctyna:
https://www.un.org/ru/documents/decl_conv/declarations/declarathenv.shtl

2. Poccuinckas ®epepaums. KoHctutyuma (1993). KoHctutyums Poccuiickon ®epepaunn [Teket] :
[npuHsiTa 12.12.1994, B pen. ot 14.03.2020] // Poc.ras. — 1993. — 25 pek.; 2020. — 16 mapT.

3. Poccuinckas ®epepaums. 3akoHbl. O6 oxpaHe okpyxawowen cpedbl [Tekct] : 3akoH : [ OT
10.01.2002 Ne 7-@3, B pea. o1 04.08.2023] // Poc.ra3. — 2002. — 12 saHB.; 2023. — 9 asr.

[l MEXXIYHAPOQIHAA HAYYHO-MPAKTUYECKAA KOH®EPEHLIMA | MLIHC «HAYKA i NPOCBELLLEHWEN



joPucnPYAEHLNA, 3akoH M nopAoK [

4. KemepoBckas obnactb — Kysbacc. 3akoHbl. YcTaB Kemeposckon obnactn — Kysbacca [TekcT] : 3a-
KoH : [ 0T 09.04.1997 Ne 10-O3, B peg. o1 22.03.2023] // Kysbacc. — 1997. — 11 nioHs; 3akoHOAATENbHbIN
BecTHUK Ky3bacca. — 2023. — 6 anp.

5. YepHssckas W.B. Skonornyeckue npobnemsl Kysbacca [OnektpoHHbin pecypc] // Kyl TY um. T. ©.
lopbavésa. - 2016. - Pexum poctyna:
https://science.kuzstu.ru/wpcontent/Events/Other/2016/ekoprom/egpp/pages/Articles/124.pdf

6. Kemeposckas obnactb — Kysbacc. 3akoHbl. O pasrpaHuyeHun NONHOMOYMI MeXay opraHamm roc-
Y4apCTBEHHOW BnacTu KemepoBckon obnactu B cchepe oxpaHbl OKpyxaroLllen cpedbl [TekcT] : 3akoH : [ oT
18.01.2007 Ne 5-03, B pep. ot 03.07.2014] // 3akoHogaTenbHbIN BeCTHUK Kysbacca. — 2007. — 26 sHB.;
2014. — 3 mons.

7. Poccuickas ®epepaums. MpeanaeHT. O HaUMOHambHbIX LEnsX U CTpaTernyeckux 3afadax passu-
T Poccuitickon Pepepaumn Ha nepuog po 2024 ropa [Teket] @ yka3 : [ 07.05.2018 Ne 204, B peg. oT
21.07.2020] // Poc.ras. — 2018. — 09 mas; 2020. — 22 wions.

8. TpoekT «YncTbi BO3OyxX»: KaK pelunTb Npobnemy 3arps3HeHus atMocepbl [ONEeKTPOHHbIN pe-

cypc]. - Pexum poctyna: https://plus-one.ru/manual/2022/07/15/proekt-chistyy-
vozduh?ysclid=lotuomcp4c664894243
9. YnydweHwe oKkonoruu — obulee [eno [OneKTpOHHbI  pecypc]. - Pexum pgoctyna:

https://kuzbass85.ru/2021/11/08/uluchshenie-ekologii-obshhee-delo/

10. Kemeposckas obnactb — Kysbacc. Mpasutenbctso. O6 yTBEPKAEHUM KOMMIEKCHON PErMOHAbHON
nporpammbl «ObpalleHe ¢ 0TXo4aMW NPOW3BOACTBA W NOTPebneHns, B TOM yucre TBepAbIMA KOMMYHarb-
HbIMK oTxodamu, Kemeposckoi obnactu — Kysbaccay» Ha 2023 — 2030 rogp! [Tekcet] : noct. : [ ot 23.08.2023
Ne 544] // 3akoHoaaTenbHbI BeCTHUK Kysbacca. — 2023. — 28 asr.

11. MycopHasi nepesarpyska. PervoH npusbikaeT K HOBOW cucTeme obpalueHust ¢ TKO [OnekTpoHHbIN pe-
cypc). - Pexum poctyna: https://kuzbass.aif.ru/society/musornaya_perezagruzka_
region_privykaet_k_novoy_sisteme_obrashcheniya_s_tko

12. Kemeposckas obnactb — Kysbacc. MpasutenscTtso. O6 yTBep)aeHUr rocyaapCTBEHHOM Nporpam-
Mbl Kemeposckon obnactu - Kysbacca "3konorus, Heapononb3oBaHue 1 pauyoHanbHoe Boonob3oBaHme"
Ha 2017 - 2025 rogp! [Tekct] : mocT. : [ ot 16.09.2016 Ne 362, B pea. ot 18.10.2023] // 3akoHoAATENbHbI
BeCTHUK Kysbacca. — 2016. —21 ceHr.; 2023. — 23 okT.

13. Bnactu pacckasanm, uto B Kysbacce cgenanu ans ynyuleHus 3KoNorMyYeckon cutyauum [Onek-
TPOHHbINA pecypc]. - Pexum goctyna: https://gazeta-a42-ru.turbopages.org/gazeta.ad42.ru/s/lenta/news/98688-
vlasti-rasskazali-chto-v-kuzbasse-sdelali-dlya-uluchsheniya-ekologicheskoy

14. Kemeposckas obnactb — Kysbacc. MpasutensctBo. O6 yTBepxaeHMn MonoxeHus o pervoHasnb-
HOM rOCyAapCTBEHHOM 3KOIOrM4YeckoM KoHTpone (Hagsope) B Kemeposckoi obnactu — Kysbacce [TekcT] :
noct. : [ ot 29.12.2021 Ne 822, B peg. ot 07.06.2023] // 3akoHoaaTenbHbI BecTHUK Kysbacca. — 2022. — 5
AHB.; 2023. — 12 nioHs.

15. Okono 10 mnpa SKonornyeckux mnatexeit noctynunu B GromxeTol Bcex ypoBHen B 2023 rogy
[OnekTpoHHbIN pecypc]. - Pexum goctyna: https://sfr.gov.ru/press_center/z_news~2023/05/26/250349

© AA. Urywesa, 2024

[II INTERNATIONAL SCIENTIFIC CONFERENCE | WWW.NAUKAIP.RU



I3 toPVCTIPYLEHLIMA, 3AKOH U NIOPALIOK

YIIK 34.01

MOHATUE N MPUHLIMMNb
KOHCTUTYLINOHAJIU3MA

MAKAPOB ETOP IMUTPUEBIY

MarucTpaHT
CapaHckuit koonepaTuBHbIN MHCTUTYT (unuan) «Poccuickoro yH1BepeuTeTa Koonepawmumy

AHHOTauuA: aKTyallbHOCTb CTaTbll BO MHOIOM o6ycn0|3neHa MHOrorpaHHoOCTb0, KOTOpad NPUCYyTCTBYET B Ca-
MOM MOHATUU KOHCTUTYLIMOHANU3M U CprKTypHOI7I HEACHOCTbI0, KOTOPYHO MOXHO e cpeaun pas3nnyHbIX
TeH,EleHLI'I/II\/II 06Ll.l|eCTBeHHOFO CO3HaHKA.

KntoyeBble cnosa: KOHCTUTYLMOHanNmn3Mm, KOHCTUTYLKA, NpaBa U CBOGO,D,I::I, NnpaBoBOe rocyaapcTeo, rpaxaaH-
CKoe 06LLI,GCTBO, rocyaapCrBeHHasa BJ1aCTb

THE CONCEPT AND PRINCIPLES OF CONSTITUTIONALISM
Makarov Egor Dmitrievich

Abstract: The relevance of the article is largely due to the versatility that is present in the very concept of con-
stitutionalism and the structural ambiguity that can be found among various trends in public consciousness.
Keywords: constitutionalism, constitution, rights and freedoms, rule of law, civil society, state power

B pamkax 0BLLeCTBEHHO - MOMUTMYECKOrO NoAxXoaa K KOHCTUTYLMOHanu3My, B 6onee LWMPOKOM CMbIche
ero paccmaTpuBaloT Kak onpefesnieHHbli cnocob CyLecTBOBaHWUS roCydapCTBEHHON BIACTU Ha OCHOBE KOH-
CTUTYLMIA. CUCTEME « KOHCTUTYLIMOHHOIO NpaBay OTBOAWUTCS POJib COXHOW MOMUTUKO-NPaBOBOM CUCTEMBI.

B pamkax KOHCTUTyLMOHanU3Ma B BCeX acnektax (MonmMTUko-npaBoBOM, UCTOPUKO-CHUIIOCOPCKOM), Kak
WCTONKOBaHUS CUCTEMBI FOCYAAPCTBEHHbIX OPraHoB ynpasneHus. C TOUKM 3peHns npaBa OCHOBY KOHCTUTYLMM
npeacTaBnseT ocobbli PEXUM roCyAapCTBEHHO-BIACTHOTO NPOLECCa Ha OCHOBE MPUHLMMOB KOHCTUTYLIMOH-
HbIX METOLOB UX MPUMEHEHNS MPW OCYLLECTBIIEHWUN rOCYLapCTBEHHOM BNacTi. CucTeMa KOHCTUTYLMOHANU3ma
BKIIOYAET BCHO COBOKYMHOCTb HOPM, KOHCTUTYLIMA KaK TakoBbIX 1 UX NPOSIBREHE B XU3HU 0bLyecTBa. Cuctemy
NPeACTaBNAT BCE 3MEMEHTbI KOHCTUTYLMW: KOHCTUTYLUMI0 BOODLLE, 3aKOHbI — €ro BbIpaXeHWe (3aKOHbl),
NpaBOCO3HaHWe — 3TO CeACTBME 3TOTO SBMIEHUS; @ Takke 3aKOHO4ATeNbHYH0 3aKOHHOCTb - OCHOBA CYLLECTBO-
BaHWS 3TON CNOXHON CUCTEMBI.

B 60nbLLON pOCCUIACKON SHLMKNONEANN AaHO ONpeaeneHne KOHCTUTYLMOHann3Ma, KOTOpoe packpbiBa-
eT ero CYLIHOCTHbIE U cofepxaTerbHble XapakTepucTukn. [1ns aToro HyxHo chopMynMpoBaTh CYLHOCTb Mo-
HATUSA « KOHCTUTYLMOHAN13M» B BULE ONpeseneHus:

1) Teopust KOHCTUTYLMM (TEKCT) C NPAKTUYECKON NPaKTUKOMA € peanu3auum;

2)  KoHuenuus KOHCTUTYLMM KaK raBHOro MOMMTUYECKOrO 3aKoHa rocyaapcTea.

O603HaueHHOe BbilLe ONpeaereHne He OTpaxaeT CYLHOCTHO-COAePXaTenbHON XapakTePUCTUKN, YTO B
CBO 04epeqb BbI3bIBAET Y BOMbLIMHCTBA UCCreLoBaTeNe AUCKYCCUIO U COp O COAEPXaHUM AAHHOMO MOHS-
TMs. BbickasbiBatoTCA AnameTpasibHO NPOTUBOMONOXHbIE MHEHWSs, Hanpumep W.E. VnbuyeB ykasbiBaeT, 4To
KOHCTUTYLIMOHHBI CTPOMN BKIKOYaEeT B ce0s1 NPOLLECC YCTAHOBMEHUST KOHCTUTYLIMOHHOIO CTPOSI, pechopMmpoBa-
HWe KOHCTUTYLMM W ee UCTOpUYecknin nepunog [1, . 64]. B T0 xe Bpems BbICKa3bIBAETCA MHEHWE, YTO B Kaye-
CTBE OCHOBOMONAraloLLEeNn CUCTEMbI KOHCTUTYLIMOHANW3Ma paccMaTpyUBaoTCS TEOPUS, CTOPUS U NPaKTUYECKMIA
YPOBEHb peanu3aLuu npas YesioBeka B pasnuyHbIX rocygapcTsax. fABMeHne KOHCTUTYLUMOHanU3Ma — 3T0 0Co-
6as cuctema 3HaHuit 0 yHAAMEHTANbHBIX LLEHHOCTSX YEI0BEYECKON XN3HU: NpaBa rpaxaaHuHa [2, c. 28].
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B cBA3n ¢ aTUM B nuTepatype CyLlecTBYeT AOBOMBHO KOOPAWHALUMOHHAA AMUCKYCCWUS MO MOBOAY TOro,
Kakue OCHOBHbIE MPUHLMMbI KOHCTUTYLMOHHOTO rocyAapcTBa credyeT cunTaTb OCHOBHbIMU. [INs HArnsgHoOCTM
npuBeaeM npuMep: pasfesieHne BnacTen — BbICTYNaeT B Ka4eCcTBE OCHOBOMNONAratLLero (yHaaMeHTanbHo-
ro) Npu3Haka OCHOBHOrO 3akoHa rocygapctsa. OQHOBPEMEHHO C 3TUM B OCHOBE BOMbLUMHCTBA B3rNSA0B ne-
XUT yBexaeHue, YTO K OCHOBHBIM MPUHLMNAM KOHCTUTYLIMOHHOTO roCyAapCTBa OTHOCATCS BEPXOBEHCTBO W
thenepanuam [3].

[Mpn NepexogHOM aTane KOHCTUTYLMOHHOMO pas3suTus Poccuickon Gefepauynn K NOCTOSHHOMY BHECE-
HWK0 W3MEHEHWI B KOMMNEKC Mep, obecneynBatolwmx 3awuTy npas 1 ceoboj Yenoseka. 1o MHeHUIO aBTopa,
Npn U3y4eHun npobnembl peanusaumm KOHCTUTYLIMOHHBLIX NpaB W cBobOs YenoBeka crefdyet obpaTuTb BHU-
MaHue Ha npaBoBoW cTaTyc oblecta. HeobxoaMmMocTb COBMIOAEHUS NPaB U 3aKOHHbIX MHTEPECOB KaXaoro
nHavenga obuecTsa sBnseTca 06s3aTenbHbIM YCNOBUEM AJ1S pearibHOM rapaHTUM HOPMasbHOro CyLlecTBo-
BaHWS 1 3BOSOLMOHHOTO pa3BMTMS BCEro 00LLECTBA B LIENIOM.

OrpoMHOe BrnMsiHME Ha OMpedeneHve BeKTopa PasBMTUS KOHCTUTYLMOHanNU3Ma OkasblBaeT rocrnof-
CTBylOLLEEe B yMax OOLLECTBEHHOCTW MPABOMOHMMAHME Kak OOMH W3 CYLECTBEHHEMLUNX 3IEMEHTOB HaLMO-
HanbHOWM NpaBoBOM cuCTEMbI [4]. W cerogHs 3HauMTeNnbHYK PONMb UrpaeT OpraHWYeckoe NpaBOMOHUMaHWe,
opMupys yHAAMEHT M3 OCHOBHbIX LIEHHOCTEN, MPUHLMMOB W LIENIEN, aKTUBHO MCMOMb3yeMblX akTopamm no-
nuTuko-npasoBoro nona Poccun [5]. [lyx opraHuumama cTtan CTonb BCEOOLEMMIOLWMM 1 BE3AECYLIMM, YTO,
noXxanym, He 0cTanocb yperynMpoBaHHOM NPaBOM 3HAYMMON cdepbl OBLLECTBEHHOW XWU3HW, HAa KOTOPOIA Obl
He 0TPa3nnoCh BNMSIHWE JAHHOTO SIBMEHKs. Pa3BuBatoLLeecs B pamMkax OpraHMYeckoro Havana npaeo uaeT B
HOry C rocyapCTBOM, CTPEMALLMMCS 9BONOLMOHMPOBATL OPraHNYECKN, ECTECTBEHHO U BblTb CMOCOOHBIM Mne-
pexuBaTh rmybokue noTpsiceHnst u TypOyneHTHbIE NEpPUOAbI, CO3AAtLLME PUCK MOCTOSHHOTO U3MEHEHUS BEK-
TOpa pa3suTus. PasymeeTcs, naeanbHO POBHOM Takasi 4opora ObiTb HE MOXET, U pOCCMICKast MOAesb opra-
HWYECKOrO Pa3sBMTUS BOBCE HE SBMSETCS MAeanbHOM B CPABHEHMM C ONMCaHHbIM 060OLLEHHbIM 1aeanom B
MOHMMAHWN YYEHbBIX YMOB, 3aHUMAIOLLMXCS MCCNeL0BaHNEM OpraHuLmM3ma.

CucTema npaBa chopMMPOBaHHAs 3a AUTESNbHbBIN MCTOPUYECKWA NMPOLIECC CYLLECTBOBAHMS YenoBeye-
CTBa OKa3arna 3Ha4YuTENbHOE BNMsHUE Ha (POPMUPOBAHME MHCTUTYTA NpaB W cBo60A Yenoseka. CoBpeMeHHOe
pa3BuTMe NpaBoBoW cucteMbl Poccuu, B cnoxuslumxcs ycnosusx 2022 n 2023 roga, MOXHO OxapakTepuso-
BaTb Kak NEPEX0AHOe, a Camy CUCTEMY - AUHAMUYECKM PA3BMBAIOLLYIOCS NPAKTUYECKM BO BCEX 0BMacTsX xu3-
Hu obLiecTBa.

Ho npobriema cocTouT B TOM, YTO YPOBEHb 1 KA4eCTBO NPeSOCTaBNsSeMbIX rapaHTUin Ans UX peanusa-
LW NO-NpexXHEMY OCTaeTCS Ha AOCTAaTOMHO HWU3KOM YPOBHE, Ha 0BpaLLeHNs rpaxaaH B OpraHbl BNacTy Yalle
BCErO OHW MOMNYyYaloT OTBET, YTO HET BO3MOXHOCTM pelwnTb Npobnemy u3-3a HegocTaTka PUHAHCUPOBAHMS,
0cobeHHO 0CTpo 3Ta Npobnema BbipaXeHa B pervoHax Aanekux oT LeHTpanbHoi Yacti Poccum.

[ns pewenns gaHHoi npobnembl Heobxoguma Gonee ueneHanpaeneHHas MonuTKa Mo Pa3BUTUIO
AanbHUX W HE TONMbKO PETMOHOB CTPaHbl, NyTEM BOCCTAHOBIIEHWUS MNW NepekBanudukaumy 3abpoLeHHbIX
00beKToB. 3TO NOMOXKET NI0AAM B OTAANEHHbLIX perMoHax Poccum nonyyntb BO3MOXHOCTbL 3aHWMATLCS Npea-
NPUHUMATENbCKON LEATENbHOCTbLIO, YTO OYEHb MOXKET MOMOYb MHOTUM XUTENAM AanbHuX obnactein PO (n
Aaxe TEM, KTO XuBeT Tam). ToNbKo NNaHOMepHas NoNUTMKa B 3T 06nacTyi 1 co3aaHue peantHo ahekTnB-
HOrO MexaHu3ma ee peanusauum CMOryT co3aaThb YCroBUS ANs YYULLEHMS XN3HW rpaaaH.

KoHCTMTyUMOHan13m npeanonaraeT Hanuune rpaxaaHckoro oblyectsa, cnocobHOro k camoynpaene-
HWIO, U pa3BuTHe 0OLLECTBEHHON AeATENbHOCTUW. [py peanbHoi peanusauuy BCex 3TuX YCIOBUA BO3MOXHO
(hOpMMPOBaHNE KOHCTUTYLIMOHANN3Ma.

CnMCOK UCTOYHMKOB

1. Wnbuyes W. E. O koHcTUTyUMoHHOM npouecce / W.E. WUnbnyesa // XypHan Poccuickoro npaea. —
2017.-Ne2. - C. 64-71.

2. Teopus rocyaapcTsa v Npaea, KOHCTUTYLIMOHHOE W MyHWLMNaNbHOE NpaBo: Npobnemb! 1 KpUtepum
passutus / O.E. Anekcukoa, A.C. Bopucos, A.B. KoxeHko [u ap.]. — HoBocubupck: OO0 «Cubupckas aka-
aemudeckas kHura», 2016. — 196 c.

[II INTERNATIONAL SCIENTIFIC CONFERENCE | WWW.NAUKAIP.RU




IEN t0PYCTIPYLEHLIMA, 3AKOH 1 NIOPALIOK

3. Psab6osa E. B. MexagyHapoaHble MexaHW3Mbl 3awWwuTbl npaB 1 cBoBO YeroBeka U rpaxgaHuHa /
E.B. Pa6osa // CoBpemeHHble noaxoabl k 06ecneyveHnto 1 peanuauumn npas YeNoBEKa: TEOPETUYECKME U OT-
pacnesble acnektbl: COOpHIK MaTepuanoB ExerogHoi BCEPOCCUINCKON Hay4HO-NPaKTUYECKON KOHEPEHLN,
Mocksa, 11 gekabps 2020 roga. — M.: Poccuiickuin HosbIn yHuBepcuTeT, 2021. — C. 584-590.

4. TocypapcTBo U 0BLLeCTBO: aKTyanbHble BOMpockl B3aumogenctaus: Matepuansl IV Bcepoccuit-
CKOM Hay4HO-NpaKT4ecKoi KoHdepeHuun ¢ MexayHapoaHbiM yyactuem, KasaHb, 25 mapta 2022 roga. — Ka-
3aHb: 000 «HOp3kcllpakTuky, 2022. — 336 c.

5. Ponb MHHOBaUMi B TpaHCopMauuy U yCTon4MBOM passutum oblyectea: Matepuansl MexayHa-
POLHOW Hay4YHO-NPaKTUYeCKon KoHdepeHuun. B 2-x vacTax, CapaHck, 18-19 anpens 2023 roga / Pegkonne-
s P.P. Xaipos (o1B. pea.) [v ap.]. Tom Yactb 2. — Capaxck: OO0 «Tunorpadms Py3aeBckuit nevaTHMK,
2023.-448 c.

[l MEXXIYHAPOQIHAA HAYYHO-MPAKTUYECKAA KOH®EPEHLIMA | MLIHC «HAYKA i NPOCBELLLEHWEN



JOPUCTIPY IEHLLNA, 3AKOH 1 TIOPALIOK

YK 35

TPEBOBAHWA K KAHOMOATAM HA
[I0/XHOCTWA B GUCTEME FOCY1APCTBEHHOI0
YPABJIEHNA B GLLIA

['YCEWHOBA CABWHA CAKWTOBHA

CTyOeHT
WpKyTCKWiA rocyapCBTEHHbIN YHUBEPCUTET

AHHOTaums: aaHHas Tema uccneayet TpeboBaHNs, KOTOpbIE NPEABLSBNAITCA K KaHAUAATAM Ha AOMKHOCTY B
cucteme rocyaapcteeHHoro ynpaenerus B CLUA. B pamkax aHHoTauuw 6yget uccnegoeaHa cuctema otbopa
W Ha3HaYeHWs roCcyAapCTBEHHbIX CRYXaLUuX, UX KBanMuUkaLumoHHble TpeboBaHNs U NpodeccuoHanbHble Ka-
YecTBa, HeoOXOAMMbIE ANS YCMELLHOW Kapbepbl B 9TOM obnacTu. byayT paccMOTpeHbl OCHOBHbIE KpUTEPWK,
BKI0Yas 0bpasoBaHue, onbIT paboTbl, HaBbIKK B 0B1ACTU NONUTUKW 1 yNpaBRNeHUs, STUYHOCTb W Npode Ceuo-
HanusM. AHanu3 nNpegocTaBuT MOHUMAHWE TOTO, Kakue KavyecTBa M KOMMETEHUMM LIEHATCH B CUCTEME rocy-
AapcTeeHHoro ynpasnenus B CLUA 1 kak oHu BAKSIOT HA npouecc oTbopa 1 NPUHATUS peLeHnid. 3To uccne-
[oBaHue ByaeT nonesHo Ans CTyAEHTOB, UCCNeaoBaTenen 1 BCeX, KTO WHTEPEeCYeTCs kapbepow B rocyaap-
ctBeHHoM cekTope CLUA.

KnioyeBble cnoBa: rocyfapCTBEHHOE ynpaBneHue, OOMKHOCTb KaHauaaTa, cucTema ynpaerneHus, otbop
KaHAMAaToB, rocyaapcTBo.

REQUIREMENTS FOR CANDIDATES FOR POSITIONS IN THE FIELD OF PUBLIC ADMINISTRATION IN
THE UNITED STATES

Guseinova Sabina Sakitovna

Abstract: This topic explores the requirements that apply to candidates for positions in the public administra-
tion system in the United States. The annotation will explore the system of selection and appointment of civil
servants, their qualifications and professional qualities necessary for a successful career in this field. The main
criteria will be considered, including education, work experience, skills in politics and management, ethics and
professionalism. The analysis will provide an understanding of what qualities and competencies are valued in
the public administration system in the United States and how they affect the selection and decision-making
process. This research will be useful for students, researchers, and anyone interested in a career in the U.S.
public sector.

Keywords: public administration, candidate's position, management system, candidate selection, state.

Mpouenypa otbopa kaHAWMAATOB Ha LOMKHOCTU FOCYAAPCTBEHHbIX CRyXaLUMX AOBOSILHO CEpbe3Hast
Basnpyetcsa Ha nonoxeHusx Core Qualification (ECQs), paspabotanHbix YKC v KanudgukalumoHHoi komuc-
cuen [U.S. Code].

MeToamyeckum  gokymeHToM «OcHOBbI  kBanmudomkauum  pykosogutens (The Executive Core
Qualification, ECQs), pernameHTMpyeTCs ynpaBnsioLie KOMNETEHLMN, KOTOPbIE BKMOYaOT 6a30Bble HaBbIKM
Ans nogbopa npodeccroHanoB B CUCTEME FOCYAAPCTBEHHOTO YNpaBneHus, NPUHLMNBI KOPNOPaTUBHOM Kyrb-
TYpbl, (HOPMUPOBAHUS YNPABEHYECKUX KOMaHL, APGEKTUBHOE NPeaOCTaBNeHNe rocyAapCTBEHHbIX YCyr 1
B3aMOOTHOLLIEHUSIMM C rpaxaaHamm [Canukos, 2017, ¢. 140].
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B kaxgom dpenepansHom BegomcTee cosgaH CoseT no ynpaeneHyeckum pecypcam (Executive Re-
sources Board), kKoTopbI onpeaenseT npoueaypy HanMa 1 0Tbopa Ha pyKoBOAALLME LOMKHOCTH.

[ins nony4eHns COOTBETCTBYIOLLEN FOCYAaPCTBEHHON AOIMKHOCTM B KAPLEPHOM CETMEHTE, HE0BX0aANMO
NPONTW KOHKYpC 1 0briagaTb KoMneTeHUmMsMM B NaTh cdepax ynpasneHus (ECQs).

PekomeHayeTcs BCEM KaHauaaTam npeacTaBuTb CBOK NPOGECCUOHAMNBHYI AEATENbHOCTb, UCNONb3YS
4eTbIPEXCTYNEHYATY0 MOAEND:

1) onucanue peleHHo1 npobnemsl;

2)  KOHTEKCT paboTbl;

3) npeanpuHsTbIE AENCTBUS OENCTBUN;

4) pesynbTatbl 0T6OpA.

Kpome TOro, CyLLecTByeT anbTepHaTUBHbIA NyTb MNOCTYNNEHNS, KOTOPbIA BKMOYAET yyacTue B Cnewu-
anbHoi obyvatoLLeit nporpamme.

lMpouecc oTbopa kaHAMAATOB Ha JOMKHOCTY BKIKOYAET creaytoLve atanbl:
1)  pasmelleHne 0ObSBIEHNN O BakaHCHSIX.

2) npegbsiBNEHWE CoMCKaTENAMMU AOKYMEHTOB.
3) npeaBapuTenbHoe cobecenoBaHmne 1 OLEHKa 4efoBbIX KavyecTB KaHauaaTa.
4)  pekoMeHZaLuMmM CoBeTa O NyYLLMX KaHauaaTax.

5) BblbOp KaHAMgaToB, Haubonee MOMHO YAOBMETBOPSOLWMX MPOGECCHOHANBHBIM U YNpaBreHye-
CKUM KpUTEPUSIM;

6) oTnpaBka AOKYMEHTOB couckatenen B hedepanbHyto KBanuuKaumoHHYI KOMUCCUIO CRyObl
YKC (Qualification Review Board);

7)  cepTucukaums kangngatos komuccuen YKC;

8) npuem Ha BakaHTHble gomkHocTu [Canmkos, 2017, ¢. 138].

Otbop kaHaMOATOB Ha BbICLIME YNpaBMEHYECKE JOMKHOCTU MOXET OblTb OCYLLECTBMIEH C UCMOSb30-
BaHWEM HECKOMbKWUX KpuTepueB. Bo-nepBbix, HEOOXOAMMO UMETb yNpaBneHYeCkuid OnbIT BO BCEX NATU Ce-
pax rpaxaaHkon cnyx0bl 1 YCMELLHO NPOATH KOHKYPCHbIA 0TBop. Bo-BTOpLIX, TPEByeTCs ycneluHoe 3aBepLue-
HWe cnewuwnansHon y4ebHoN nporpammbl, Bkntovarowen He meHee 80 Yacos 0ByyeHusi, 4 mecaua paboTel 3a
npeaenamu CBOEW OpraHnsaLmn U Hanmume HactaBHUKa U3 uneHoB Cryx0bl. U, B-TpeTbuX, HyXHO obnagatb
BbICOKM YPOBHEM NPOECCHOHAMNBHBIX KOMMETEHLWI, KOTOPbIE rapaHTUPYT 3P MEKTUBHOE YNpaBeHus.

OBbI4HO BCe KaHAMAATbl OLEHMBAKOTCS COrNAcHO MOLENW ynpaBneHYeckon KOMNETEHLMM, KOTopas Co-
CTOMT 13 3 6a30BbIX ANEMEHTOB:

1) OCHOBbI YNpaBneHYECKON KBanudukauum ¢ HeobXxoaMMbIMU NPOdECCUOHANBHBIMM KBanMduKaLu-
OHHbIMM 3HaHWAMU 1 TpebOoBaHUAMY;

2) npodeccuoHanbHbIE W NIMYHbIE KAYeCTBa;

3) KI0YEBbIE XapPaKTEPUCTUKW, KOTOPbIE OMUCHLIBAKOT CRYXEBHYI OEATeNbHOCTb PYKOBOAWUTENS B
pasnuyHbIx 06NacTax ynpaBreHYeCcKon KOMNETEHLMN.

BaxHble kntoueBble komneTeHLmu, onpegenerHble B Core Qualification (ECQs):

1)  ynpaBneHue U3MeHeHWUsMM — COCOBHOCTb MPOBOAUTL CTPATErMYecKke U3MEHEHUS; COCOBHOCTb
ynpaBfieHUeM CTaBWUTb NEPCMEKTUBHbIE 3afaun pasBuTUS BELOMCTBA, OTAeNa U OCYLECTBNATL UX peanusa-
LMI0 B YCIOBMSX M3MEHSIOLLMXCH 0BCTOATENBCTB, afanTupoBaTh Lenu 1 3agaqn nog TpeboBaHus BPEMEHU C
YYETOM BHELLHUX (PaKTOpOB W yrpo3. Heobxoaumble [LenoBble kayecTBa kaHAuAata Ha ynpaBReHYeckne
LOMKHOCTY: KPeaTUBHOCTb, MMOKOCTb MbILLMEHWS, aAanTUBHOCTb K U3MEHEHUSM, HOBAaTOPCTBO, CTPECCOYCTOM-
4MBOCTb, CTAaBUNBHOCTL PaboThl, OpraH13aLNoOHHOE BUAEHNE;

2) ynpaBneHve nepcoHanom — cnocobHOCTb AP EKTUBHO yNpaBNsAThL NoabMM, 0bnagaHne XopoLuen
KOMMYHMKaTMBHOWM CMOCOBHOCTBIO, YMEHWE CO3aaBaTh GnaronpusTHyo ycnosus ans paboTsl, cnocobHOCTb
pa3BuBaTb NPOJECCUOHAmNbHLIE KayecTBa COTPYAHMKOB, CTPECCOYCTOMYMBOCTb, CNOCOBHOCTL 3GH(PEKTUBHO
yNpaBnsTb KOHPANKTHEIMW CUTYaLMAMM U HAXOQUTb AMNS HUX PELIEHNS);

3) [OOCTWXeHWe pe3ynbTaToB — CMOCOBHOCTb JOCTUraTh NOCTABNEHHbIX 3af4ad W Lenei, yMeHne co-
30aBaTb 3h(EKTUBHBIE YNPaBMNEHYECKME PELLEeHUs, aHanuanpoBaTb NpobnemMbl 1 PUCKW, OPUEHTUPOBATLCA
Ha NOTPe6HOCTM, NPOSBNATL PELINTENBHOCTb, MPEANPUMMYMBOCTL U KOMNETEHTHOCTD;
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4) ynpaBneHue pecypcami — crnocobHOCTb APGEKTUBHO MCMONB3OBATL MaTepuanbHble, TPYAOBbIe,
(PMHaHCOBbIE, MHPOPMALIMOHHBIX 1 MHHOBALMOHHBIE PECYPChI YMEHWE NMPUMEHSATL COBPEMEHHbIE UH(OpMa-
LIMOHHbIE CUCTEMBI 1 TEXHOIOTUK;

5) opmupoBaHMe Koanuuuii — CnocoBHOCTb CO3haBaTh COK3bl M MAPTHEPCKME OTHOLIEHUS Kak
BHYTPY CBOEro yNpaBneHYeCckoro NoapasaenieHns, Tak u ¢ Apyrumn deaepansHbiMmu criyxbamu. Takke BaxHO
yMeTb B3aUMOAENCTBOBATb C MECTHBIMM BIACTAMMW M 0BLLECTBEHHBIMM OpraH13aLmMsMm1, YCTaHaBNMBATL MeX-
BEOMCTBEHHbIE 1 MeXIYHapOAHble CBA3W B MHTEPECAX rocy4apcTea, permoHa v obLuecTsa.

B cucteme rocygapcreeHHoro ynpasneHus CLUA cospaHbl Tpu dedeparnbHbIX U NSTb pernoHasbHbIX
LeHTPOB pa3BUTUS YNPaBMEHYECKUX HABbLIKOB, a Takxe (hefepanbHblil MHCTUTYT ynpaBneHus ans obyyeHus
BbICLLEr0 PYKOBOAALLEr0 NepcoHana.

Bcem BbICOKONOCTaBMNEHHLIM YYHOBHWKAM MpeararaeTcs natb CTaHAapTHbIX 0ByYeHns 1 ogHa aonors-
HWUTeNbHas NporpaMmMa, BKIKYakLLas Takue TeMbI, Kak ynpaBneHne nepcoHasnom, ynpasneHue no pesynbTa-
TaM, ynpasrieHne pecypcamu, neperoBopbl Ha OCHOBE UHTEPECOB, CEMUHAP MO YNPABIIEHUIO U3MEHEHUSMU U
(hOpPMMPOBaHUIO KoanWLMiA B BalwmnHIToHe. Takke npegnaraeTcs 4ONOMHUTENbHAS nporpamMma obyyeHus ans
NOTEHLManbHbIX BbICLUMX PYKOBOAMTENEN C LEMbo NOBbILLEHWS WX IMAEPCKOro NoTeHUmana v opMmnpoBaHus
€MHOM KopnopaTMBHOW KynbTypbl [Pasuesa, 2021, . 208].

B cucteme kagpoBoro 06ecneyeHmns rocy4apCTBEHHONO yNpaBieHnst UCMOMb3YTCS pasnnyHble POpPMbI
pasBUTUS PYKOBOZALLErO NMEPCOHana, Takne kak obyyYeHue TPEHMHTU, KOYYWHT, HAaCTaBHWYECTBO, y4acTue B
npoekTax u 1.4. Hanbonee pacnpoctpaHeHHble POpMbI- 3TO 0OYYEHME, POTALMM 1 CTAXUPOBKM.

CornacHo 3akoHoaaTensCTBY, BCe defeparnbHble OpraHbl BNacTy JOMKHbI paspabaTtbiBaTb nnaHbl npo-
(heccnoHanbHOro pa3suTUs Bbicluero pykosoacTea (Executive Development Plan — EDP), koTopble BKrovaroT
[ONTOCPOYHbIE M KPAaTKOCPOYHbIE LIENM, NepeyeHb MeponpusTuin (y4ebHble Kypehbl, YTEHWe cneyuann3npoBaH-
HOW NTEPaTypbl, CTAXMPOBKM 1 T.4), CPOKM 1 OXMAaeMble pesynbTaTthl. Kaxabli uneH cnyxbbl 0653aH umeTb
TaKoM NnaH 1 NpeaoCcTaBNsATb FOA0BON OTYET O €r0 BbINOMHEHMM. HO CTOWUT OTMETUTb, YTO KaXKObI M3 KaHA K-
[aToB 406UNCA TeX UM MHbBIX YCNEXOB B CBOEN Kapbepe, HanpuMep, O4WH 13 rMaBHbIX JOCTUXEHWUA Tpamna BO
BPEMS ero Npe3naeHTCTBa — 3TO NPUHATIE HAMOroBOW pedopMbl, KOTOpas CHU3MMA CTaBKX HANoroB Ans oT-
AenNbHbIX HanoronnaTenbLUMKOB U KOMMaHWi. 370 Bbina ogHa 13 OCHOBHbIX 0belyaHuii Tpamna BO BpeMs ero
NpeaBbIGOPHON KaMNaHWUK, 1 ee NPU3HaNK YCneLLHoN Mepoin Ans CTUMYNUPOBAHNS POCTa SKOHOMUKM.

Ewe ogHum poctmxeHnem Tpamna SBNSETCS 3anyck nporpamMmmbl MHPACTPYKTYPHbLIX MHBECTULMI, KO-
TOpas NpegycMaTpuBaeT BIOXEHWE 3HAUUTENbHbLIX CPeCTB B OOHOBIIEHNE aMepUKaHCKON MHAPaCTPYKTYpbI.
[lons rocygapcTBEHHOrO PUHAHCUPOBAHMS B 3TUX MPOEKTaX cTafa OgHWUM M3 KIOYEBbIX MOMEHTOB Nporpam-
Mbl Tpamna.

Takke CTOMT OTMETUTb NOMbITKA Tpamna nepecMoTpeTb Toprosble cornaiienns CLUA ¢ gpyrumm cTpa-
Hamw, Takue kak HA®TA u Kopelickoe cornaluenune o ceoboaHomn Toproene (KORUS). XoTs 3Tv NOMbITKM Bbl-
3Banu pasHoobpasHble MHEHWS U TPYAHOCTU B NEPErOBOPaX, HEKOTOPbIE MOMNOXUTENbHbIE U3MEHEHUS B 3TUX
cornaweHnsix 6binm goCcTUrHyThl. Ho nomnHas NpoTMBOMONOXHOCTL B ynpaBneHun ecTb y [hxo banaeHa (ame-
PUKAHCKWIA rOCYOApCTBEHHbIA U NONMTMYECKMA aedTenb. [enctayowmin 46-n npesnaeHT CLUA ¢ 20 sHBaps
2021 roga), HanpuMep, KPU3NC Ha HXXHOM rpaHuue. Mog ero pykoBOACTBOM NPOM3OLLEN 3HAYUTENbHBIN POCT
HEe3aKOHHbIX NEPECceYeHnin rpaHnLbl, BbidbiBas HanpshkeHne mexay CLUA n Mekcukoin; oTCyTCTBUE KOHKPET-
HbIX pPe3ynbTaToB B MPUMMPEHUN C pecnybnnkaHuamu. HecMoTps Ha obelaHns 0 noucke KOMMPOMMCCOB U
HeJenu peym o HauMoHanbHOM eauHCTBe, [xo baingeH o Cux nop CTONMKHYNICA C CONPOTUBIEHUEM CO CTOPO-
Hbl pecnybrnkaHLEeB; BbI30Bbl BHELLHEN NONUTUKK. baiaeH CTONKHYICA C BbI30BaMM CO CTOPOHbI CTPaH, Takux
kak Poccus n Kutait. Beixog 13 AdraHucTaHa Takke cTan npeaMeToM KpUTMKM, OCODEHHO B CBETE Yrpo3bl
Bnactu TanubaHa. ECTb Hekne pasnunums B ynpaBneHU CTPAHOW Y Kaxaoro M3 aTux kaHguaart. Pasnuuus B
ynpasneHum Tpamna u baigeHa oveBMaHbI U 3aTparvBaloT pasnuyHble acnekTbl MOMUTUKMA, SKOHOMUKM W
BHELLHE NONUTUKK, Hanpumep:

1. Knumatnyeckune nsmeHeHns: baingeH SBnseTcs CTOPOHHUKOM [1apuxCKoro cornatleHns o Knumarte
W NPU3HAET Hay4YHoe coobLLECTBO, MOATBEPXAAILLEE POfb YENOBEYECKON AEATENBHOCTM B rnobanbHOM no-
TenneHnn. Tpamn, HanpoTus, BbiBen CLUA w3 Mapwkckoro cornaieHns 1 COMHeBarcs B Hay4HbIX JaHHbIX O
KnuMaTuyeckux naMeHeHnsx. bangeH npegnaraet bonee arpeccuBHyto MHULMaTUBY B Bopbbe ¢ M3MeHeHneM

[II INTERNATIONAL SCIENTIFIC CONFERENCE | WWW.NAUKAIP.RU




IE3) toPYCTIPYLEHLIMA, 3AKOH 1 NIOPAZIOK

Knumata, B TO BpeMs kak Tpamn noaaepxusan TpaauLUMOHHYI0 SHEPreTUKy, Takyt Kak HeTb 1 yrofb.

2. MwrpauuoHHas nonutuka: Bo Bpems CBOero npesugeHTcTBa Tpamn nponaraHampoBan XecTkyt
MUrPaLMOHHYIO MOSUTUKY, CTPOUTENbCTBO CTEHbI Ha rpaHuue ¢ Mekcukon u 0TMeHy Mporpammbl 3almTbl MO-
noaplX UMMUrpaHToB. baiaeH, HanpoTWB, OTBEPraeT CTPOUTENLCTBO CTEHbI M obellan BOCCTaHOBUTL [1po-
rpamMmy 3aLnTbl MOSTOAbIX UMMUIPAHTOB W OTMEHY HEKOTOPbIX Mep, MPUHATLIX Tpammom.

3. BHelwHss nonutuka: Tpamn npueepxeH npuHLMNY "AMepuka npexae Bcero" 1 CoOCpeaoToumUncs Ha
HaumoHarnbHbIX uHTepecax CLUA. OH Havan ToproByto BoiHY ¢ KuTaem, 0Tkasancs OT HEKOTOPbIX MexayHapoa-
HbIX OrOBOPOB, Tak1X Kak CornalleHue o saepHor caenke ¢ VipaHom, u cTan MeHblUe pacCuMTbiBaTb Ha MEX-
AyHapoaHble opraHu3aumy, Takue kak OOH. baiigeH, HanpoTuB, HaLeNeH Ha MeXayHapoaHOe COTPYAHNYECTBO
1 obeLLian BOCCTaHOBUTb AWanor ¢ ApYriMn CTpaHamu, BEPHYTHCS K COTPYAHUYECTBY C MEXOYHapOAHbIMU opra-
HW3aLMAMM 1 NMPUBEPXKEHHOCTb COTNAaLLEHUSM MO SAEPHOMY OpyXuto. YnpaeneHue Tpamna u baitgeHa otnuya-
€TCS BaXHbIMW acnekTamu NonMTUKA, NoaxoAa K npobriemam v OCHOBHbIX MpuHUMNaXx. Tpamn npuaepxusancs
Boree HaLUMOHanNMCTUYECKOrO M U3ONSLMOHUCTCKOrO NOAXOAa, B TO BpEMS kak banaeH CTpeMuTcs K MexayHa-
POOHOMY COTPYAHWYECTBY W MPUBEPKEHHOCTU MEXOYHAPOAHBIM 4OroBOpaM. KOHEYHO, KOHKPETHbIE MOMNUTUYE-
CKe NpuopuTeThI M pesynbTaThl ByayT onpeaensTscs B NpoLecce YNpaBneHns KaxabiM U3 HUX.

Takum obpasom, OnbIT KagpoBoro obecneyeHns agmuHUcTpaTMBHOro annapata B CLUA nokasbiBaer,
4TO ANS opraHu3aumnn atheKTUBHON rocyapCTBEHHOTO CUCTEMBI YNpaBneHNsl HeOBX0AUMbI YCNOBUS, Heno-
CPeaCTBEHHO CBsI3aHHbIE C AEATENIbHOCTHIO BbICLUMX YNHOBHUKOB: 00LLee BUAEHME B OTHOLLEHWN CTpaTernye-
CKOro pasBuTWS CTpaHbl; TpeboBaHMsS He TOMbko K 6a30BOMY nmpodeccroHansHOMy 0bpa3oBaHuio B cdepe
ynpaBneHus v onbITy paboTbl, HO U NOCTOSIHHOE Pa3BUTHE HABLIKOB, 0BYYEeHWe M NOBbILLEHWE KBaNUUKaLML;
MOTUBALMS U CTUMYIMPOBAHWE SEATENbHOCTI YUHOBHUKOB; pa3feneHne BRacTHbIX NOTHOMOYMUIA MO YPOBHAM
ynpaBneHus; TiaTesbHbIM 0TO0P Ha ynpaBneHYeckne JOMKHOCTM TeX KaHAMAAToB, KTO 0bnagatoT Heobxo-
AMMbIMK  NPOECCHUOHANBHBIMU KOMMNETEHLMAMM, OMbITOM YNpaBAeHNs, MOKOCTbIO MbILLMEHMS K YPABEHNIO
N3MEHEHUSIMI, CNOCOBHOCTL CO3A4aBaTh NAapTHEPCKME OTHOLIEHWUS U COO3bl BHYTPU BELOMCTBA, BbICOKOM CTe-
NEHbI0 MOTUBALMM Ha JOCTUKEHNE PE3YNbTATOB.
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AHHOTaLMA: B COOEPXAHUM HacTOsLei NybGnuKkaumu OTpaxeHa B3auMHasi CBS3b MeXay HopMaTWBHbIMM
NPEANMCaHUAMI 3aKOHOLATENbHON cucTeMbl PO o 3aliuTe MoTPeGUTENbCKUX MpaB W y4acTun B AONEBOM
CTPOUTENLCTBE MHOTOKBAPTMPHBIX AOMOB M MPOYMX HEABUXMMbIX OGLEKTOB COBCTBEHHOCTU. ABTOP OpraHu-
30Baf W NPOW3BEN AeTarbHYl aHaNUTUYeckylo paboTy OTHOCUTENLHO MPOTMBOPEUMIA KOPUANYECKOTO Xapak-
Tepa, CyLIECTBYIOLLMX NPY HapYLLEHUSIX, KOTOPbIE Bbl AOMYLLEH CyOLEKTOM-3aCTPOMLLMKOB B XOAe Nepeaa-
Yi CBSI3AHHOTO C 10MEBbIM CTPOUTENLCTBOM 0ObEKTA.

KnioueBble cnoBa: 40roBop yyacTyist B JONEBOM CTPOUTENLCTBE MHOTOKBAPTMPHOTO A0Ma, nepefaya obbek-
Ta A0NEBOr0 CTPOUTENLCTBA, YYaCTHUK [JOMEBOr0 CTPOMTENLCTRA.

PROBLEMS OF LEGAL REGULATION OF THE CONTRACT OF PARTICIPATION IN SHARED-EQUITY
CONSTRUCTION

Davydkin Kirill Olegovich
Scientific adviser: Yudina Yulia Viktorovna

Abstract: The article reveals the relationship between the norms of Russian legislation on consumer protec-
tion and participation in the shared construction of apartment buildings and other real estate objects. The au-
thor analyzes the legal conflict in relation to violations committed by the developer during the transfer of the
shared-equity construction object.

Keywords: An agreement of participation in the shared construction of an apartment building, the transfer of
an object of shared construction, a participant in shared construction.

Ha [aHHbIA MOMEHT BPEMEHM CyLLEeCTBYeT NPOTUBOPeYre NPaBOBOTO NOPSAKA, CBA3AHHOE C YCTaHOB-
NEHNEM OTBETCTBEHHOCTU CYDObEKTA-3aCTPONALLMKA, AOMYCTUBLUETO HapyLUEHWS B MPOLIECCE BO3BEAEHWS Ka-
caroLLerocs CTpouTeNnbCTBa ONEBOro Tuna o6bekTa u ero NpeacTaBneHnst CyObekTy-y4acTHUKY (LONbLMKY),
BbICTYNaoLLEMy (hU3NINLOM W MOKYNALLEro ero 415 yAOBIETBOPEHMS NIMYHOCTHBIX NOTpebHOCTEN, HE uMme-
HOLLIMX OTHOLLEHNS K KOMMEPLM (BKITIOYas NPEANPUHUMATENLCTBO).

Tem He MeHee, HeB3Mpas Ha (PaKT CyLLECTBOBAHUS AaHHOTO MPOTMBOPEYMS, 3TOT NPOBNEMHbIN acnekT
LOIKeH ObITb MOMHOCTBLIO pa3peLleH, 4Tobbl 0becneynTb JOMKHOE COCTOSIHUE 3ALUMLLEHHOCTU UHTEPECOB U
MpaB KaXgoro cyobekTa-y4acTHKa COOTBETCTBYHOWMX OTHOLLEHNUA. C AaHHOM LENbI HYXHO OpraHM3oBaTth W
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OCYLUECTBUTb AETarbHYI0 aHanUTUYECKyto paboTy OTHOCUTENBHO UMEIOLLMX Ha JaHHbI MOMEHT CUMY 3aKOHO-
[aTenbHbIX NPeanucaHnin Ans YCTaHOBNEHMS TOr0, Kakyl UMEHHO 1 Kakum 06pa3oM OTBETCTBEHHOCTb 40N
XEH HECTU CYOBEKT-y4aCTHUK OTHOLLIEHMIA 3a AONYLLUEHHbIE B XOA€ Nepefaun/Bo3seaeHns o6bekTa HeaBuKu-
MOCTMW HapyLLEHMs.

B cooteeTCTBUM C Ancnosuumen 4. 9 cT. 4 3akoHodaTeNbHOMo akta gegepanbHoro 3HaveHns ($3) Ne-
214 ot 30 pekabpst 2004-ro roga, npy NOANMUCAHWN LOTOBOPHOIO COrMALLEHUs O CTPOUTENLCTBE JO0MNEBOrO TH-
na cmsnuuom ans obecneyeHnss COBCTBEHHbIX «HEKOMMEPYECKUX» (LOMALUHUX, BbITOBbIX, CEMENHbIX, NNY-
HOCTHbIX) MOTPeBHOCTEN, MCMONb3YTCA 0bflagaroLime CMNon HOPMaTUBHO-NPABOBbIE NMPEANUCaHNs, Kacato-
LMecs 3almTbl NOTPEOUTENBCKIUX NPaB B YacTu, He YperynnpoBaHHOM aTum O3,

Mo aHanormm cBs3aHHble ¢ 06NacTbIO 3alnTbl NOTPEOUTENBCKIUX NPaB 3aKoHOLATENbHbIE perfiaMeHTa-
Lnn OnpesensoT B3aUMOOTHOLLEHMS, KacatoLmecs JOrOBOPHOrO COrMalleHnst CTPOMTENLCTBA AONEBOrO TUna,
€CInK nocreaHee NoanMcaHo UnMLOM He Ans Lenen KoMmepunm, a ans obecneyveHns IMYHOCTHbIX 3anpoCoB.

Ewe B Havane BecHbl 2020-ro r. poccuiickoe [paBMTENbCTBO BBEMO B AEUCTBME Mapy aKToB-
NOCTAHOBMIEHUA, MOSOXEHUS KOTOPbIX MOABEPTAN 3HAYUTENBHON KOPPEKTUPOBKE CEPY OTBETCTBEHHOCTU
cyObekTa-3acTponLLMKa nepes rpaxgaHamit, y4acTBYHOLMMI B CTPOUTENLCTBE A0MIEBOO TUNa. B pesynbTare,
nosiBUnack HeonpeaeneHHOCTb KPUOMYECKOrO XapakTepa, BCMEeACTBME Yero akTyanusuposanack notpeb-
HOCTb B NEPECMOTPE B3aMMOOTHOLLIEHUI B JaHHOW 06nacTu.

YuuTbIBasi CkasaHHOE, HYXHO caenaTb 0COBEHHbIN aKLEHT Ha MCMOMb30BaHWM NOCBSLLEHHOrO NOTpedu-
TenbckumM npasam O3 1 nonoxeHun ®3 Ne-214 k aton cutyauuu. MNpexae HopMaTUBHbIE NpeanucaHns daH-
HbIX 3aKOHOAATENbHbIX aKTOB (PpefepanbHOro 3HaueHns obecneynBany rapaHTm 06LLMPHOroO AnanasoHa Mep,
HanpaBnEHHbIX Ha 3aWuTbl 3aKOHHbLIX MPaB W UHTEPECOB CyOBHEKTOB-YYACTHUKOB CTPOMTENLCTBA 4OSIEBOMO
TMNa OT CyObEKTOB-3aCTPOMNLLMKOB, SBMAKOLLMXCS HEAOOPOCOBECTHBIMI. TeM He MeHee, Korga B Cusly BCTyMu-
I BHOBb W3[aHHble aKTbl-NOCTaHOBMEHMS, Bbina nogBeprHyTa CyLEeCTBEHHOMY OrpaHUYEHMI0 UMEKLLAscs y
cyObekTa-3acTpoiLmka cepa OTBETCTBEHHOCTM, BCMEACTBME Yero BO3HMKAET NOTPeOHOCTL BO BCMOMOra-
TENbHOM AeTarnbHOM aHanm3e JaHHOW CUTyauum.

CornacHo NomnoXeHusM MyHKTa 2 M3gaHHOro poccuickum MNpaeutenscTBoM octaHoBneHus Ne-442 ot
23 mapta 2022-ro r., B X04e nepedayn CBA3aHHOrO CO CTPOUTENLCTBOM A0NEBOro TUna obbekTa CyobekTy-
YYaCTHWKY Ha OCHOBaHWV [OTOBOPHOMO COrfalleHnst, NOAMUCAHHOTO PU3NNLOM—Y4aCTHUKOM Ansi HEKOMME-
4eckux NoTpebHOCTEN U LENEN, HYXHO 1cnonb3oBaTh HOpMbl @3 Ne-214, npu obpalleHun BHUMaHUs Ha cne-
Undmyeckne YepTbl, PErMaMeHTUPOBaHHbIE NONOXEHUAMM HAcTosLWero akta. HeobxoamMmo npuecTu ykasa-
HWe Ha TO OBCTOATENLCTBO, YTO 3TO MOCTAHOBMEHWE CMOCOOCTBYET SBHOMY OrpaHWUYEHMIO BO3MOXHOCTM
cyObekTa-y4yacTHUKa CTPOUTENLCTBA ONEBOTO TMNA Peann3oBbIBaTh Anana3oH COBCTBEHHbIX NpaB, KOTOPbIE
pernameHTMpyTCs NOCBALLEHHbIM NOTpebuTensckum npasam O3,

B cootBeTcTBUM C [MocTaHOBMEHMEM, CYOBEKT-y4aCTHUK Tenepb HeceT 0Bs3aHHOCTb NodaThb K Cyobek-
Ty-3aCTPOMLLUMKY obpalleHne, npeabssnss TpeboBaHne 0 HelTpanusaumm oBHapyKEHHbIX HEOOYETOB Ha
Be3Bo3ame3aHon ocHoBe. Korga gaHHoe TpeboBaHue CyObekTOM-3acTPOMLLMKOM He Oblfio UCMOMHEHO, TO
CyObekT-40oNbLUMK BNpaBe NpeabsBUTb B €r0 OTHOLLEHWM WHble TpeboBaHMS.

Momumo Bcero npodero, 26.03.2022 r. pocecuickoe MpaButenscTBo M3aano MoctaHosneHne Ne-479 ot
26.03.2022 r., rge npou3OLWO CYLECTBEHHOE OrpaHUYEHNE UMEIOLLErocst Y CyObeKTOB-AO0MbLUMKOB NpaBa Ha
KOMMNEHCALWI0 HEYCTOEK 1 YObITKOB CyObEKTOM-3aCTPONLLMKOM. ITO 06CTOATENECTBO BMOMHE 3aKOHOMEPHO NpU-
BEO K BO3HWKHOBEHMIO psiia CHOXHOCTEN Y CyObEKTOB-A0MbLLMKOB, NOTOMY YTO B OTHOLUEHWM UX TpeboBaHuiA K
CYOBLEKTY-3aCTPOMLLMKY HE MOTYT MCMONb30BaTLCA NOMOXEHNS NOCBALLEHHOrO NoTpeduTensckum npasam O3.

/13 npuBeaeHHON MHhopMaLmK CneayeT, YTo, BBIUAY TEKyLLEN 0BCTAHOBKM Ha TEPPUTOPUM rocydapcTea
B MOMMTNYECKOA W OKOHOMUYECKOM C(hepax, 3akoHoZaTeNb Pewwun Ha Bpemsi 3aluTuTb CyObekToB-
[OMNbLUMKOB U CyOBHEKTOB-3aCTPOMLLMKOB OT MOTEHLMANbHON NOTepy (PUHAHCOBOM COCTOATENBHOCTH (OaHK-
poTCTBA).

Tem He meHee, B obrnactu npasopernameHTauuy 6e3 AOMKHOMO PELLEHMs OCTAeTcs Psig BOMPOCOB.
OcyLlecTBMB A€TanbHY aHanMTUYECKy0 paboTy OTHOCWUTENbHO MPaKTUKKM (DYHKLUMOHMPOBaHWUS CyAeOHbIX
WHCTaHLWIA, BO3MOXHO CCHOPMYNMPOBaTh YMO3aKIHOYEHUE, COrMacHO KOTOPOMY pa3BuTe 06CTaHOBKM B 3aKO-
HoZaTerNbHOW cpee MOLUIO MO UHOMY MyTW, HEXENW NaH1poBan 3akoHodaTenb.
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B yacTHocTH, B nogpasaene o pasbsCHEHUsX No Bonpocam npakTuki cygos Ob3opa cyaebHoi npakTu-
kn BC PO Ne2 (2022), koTopbiit 6bin yTBEpKAEH YyHKUMOHMPYowwmmM npn BC PO Mpesnanymom 12.10.2022
r., FOBOPUTCS O TOM, YTO M3gaHHOe poccuickum MNpasutenscTtBoM MoctaHosneHne Ne-442 ot 23 mapta 2022-
ro I. He BKIKOYaeT B CBOE COAepaHue HOpMaTUBHO-NPaBOBbIE NPEANUCaHNS, HEMOCPEACTBEHHO MCKITOYat0-
Li1e BO3MOXHOCTb MCMONb30BAHUS MOCBSLLEHHOrO noTpebutenbckum npasam O3 KO B3aWMOOTHOLIEHUAM,
Kacarowmumes nepeaayn CBs3aHHOrO CO CTPOUTENLCTBOM A0NEBOroO TUNa 06bekTa CyObekTy-A0MbLMKY, NOTO-
My 4TOo B aucnosuumm ®3 Ne-214 oTpaxeHa OTCbISIKa Ha UCMONb30BaHWE CBA3AHHOMO C NOTPEBUTENBCKUMM
npaeamm O3 B TOM YaCcTu, KOTOpAs He pernaMeHTUPYETCS 3aKoHO4ATENbCTBOM (heeparnbHOro 3HayeHus [1].

TeM He MeHee, HeB3upas Ha peann3oBaHHble Mepbl, CyaebHO-BNacTHas cUCTeMa, Kak U mpexne,
HaueneHa Ha 3awWwuTy noTpebuTenbCkux MpaB CyObeKTOB-AOMbLMKOB MPU UX MPU3HAHWKM 3a CyOBLEKTOB-
notpebutenein. Ee 0cHOBOI BbICTYNAaeT NPUHLMN CNELMUYECKON 3aLiuTbl B pamMKax B3aMMOOTHOLLEHUNA, CY-
LLECTBYIOLMM MeXAY CYObEKTOM-OSbLLMKOM U CYOBEKTOM-3aCTPONLLMKOM.

CTpyKTypbl CyaebHO-BNACTHON CUCTEMBI, UICXOASA U3 NOCBSLLEHHbIX 3auTe NoTpebuTenbCckux npas 3a-
KOHOZATeNbHbIX perfiameHTauuin, ConmaapHbl C TeM, YTO CyObeKT-A0MbLUMK NpeacTaBnsieT cobon CTOPOHY,
KoTOpas HaxoauTcs B Gornee ys3BYMOM MOMOXEHUM, B CBA3N C YEM €r0 UHTEPECHI HY)XAAKTCA B 0COOEHHOM
3awmre.

/13 npuBeaeHHON BbiLe MHDOPMALMK CRIEAYET, YTO TYT NOSBASIETCA AUCCOHAHC OPUANYECKOrO Xapak-
TEpa, NPW KOTOPOM eauHble (haKTbl NOABEPraloTCA PasfMYHON OLEHKE Pa3nuyHbIMKU MEXaHW3Mamu npaso-
NPUMEHNTENBHOIO nopsaka. B pesynbTaTe, y Cy6bEKTOB-3aCTPOMLLMKOB NponagaeT onpeaeneHHoCTb npaBo-
BOr0 XapakTepa B xofe peanusauuu 0bssatenbeTB. M NpUXoguTes CamocTosTenbHo pa3bupatb pasnnyHble
3aKoHoAaTeNbHble TPAKTOBKYW, BblpabaThiBaTb M BHEAPSATb B MPAKTUKY PELUEHUS, KOPPEKTHOCTb KOTOPbIX C
NO3nLMN NPaKTUKK CY[0B MOXKET BbI3bliBaTh BOMPOCHI.

Hapsigy ¢ aTuM, CyBbekTbl-HOMbLUMKM CO CTOPOHbI CyAEOHbIX MHCTAHLUMA UMEIOT NOALAEPXKY, O4HAKO
HepeaKo MCMbITbIBAKOT CROXHOCTU BBUAY Hanuuus y cyBbekToB-3aCTPOMLLMKOB Npobnem ¢ (PUHaAHCOBbLIM CO-
cTosHneM. Korga xe y cybbekTa-3acTpoiLlimka OTCYTCTBYET BO3MOXHOCTb MCMOMHUTL COBCTBEHHbIE 063a-
TENbCTBA, TO €CTb PUCK TOTO, YTO CYOLEKTbI-AOMbLUMKM PUCKYIOT OCTaThCs 6e3 Kakux-nmmbo komneHcauuii (s
T.4. 6€3 00bEKTOB).

B xone aHanu3a nocneacTsnit, BHegpeHus B npaktuky HIMA B obnactu cTpoutenscTea 4OMEBOro TUNa,
HeobXxo4MMOo NPUBECTY YKa3aHue Ha peanusaumio psaa COOTBETCTBYIOLLMX Mep roCy4apCTBOM.

Bwmecrte ¢ Tem, cneunanucT-topuct Kupcasos A.P. oTMeTun, YTo AaHHbIM Npasunam Tak 1 He yaanoch B
MOMHOW Mepe pernameHTMpoBaTh CHOPMUPOBABLLMECH NPaBOBbIE B3aUMOOTHOLIEHUS Mexay cybbektamu-
y4YaCTHUKamMu CTPOUTENLCTBA AONEBOrO TWNa. 10 3TOM NpUYMHE NOSBUNOCH BOSbLLOE KONMMYECTBO NPOTUBO-
peynit NPaBoBOrO XapakTepa, 3aKOHOMEPHO OTPaXeHHbIX B aKTax-peLUeHnsX CyoB.

CornacHo Touke 3peHus KupcaHosa, obecneyeHune B nopsigke npuoputeta TpeboBaHUA NPOSBASIOLLMX
aKTUBHOCTb CYOBLEKTOB-AO0MbLUMKOB B 6OMbLIOM KONWMYECTBE CUTyaLMii MOACTABNSET CybbekTa-3acTpoinLmka
nepes KpaiHe HenpocTbiM BbIGOPOM MEXIy HapyLieHuem CTabunbHOCTU PMHAHCOBOMO Xapakrepa W huHaH-
COBOM HECOCTOATENBHOCTLH (BaHKPOTCTBOM). OTO 06513aTENBHO NPUBOAUT K CPbIBY CPOKOB OCYLLECTBIIEHMS
CTpOMTENbHBIX paboT [2].

B Lensx paspeLueHns npeLcTaBieHHbIX Bbille NPobneMHbIX acnekToB, Hy)HO BblpaboTaTb U peanu3o-
BaTb PS4 Mep, KacaloLyxcs NOBbILIEHNS YPOBHS 3(h(HEKTUBHOCTU U Ka4ecTBa HOPMATUBHO-NPABOBbIX OCHOB.,
obecrneymBaloLLyX perfiaMeHTaumIio B3aMHbIX OTHOLLEHUI Mexay CyBbekTamu-3acTponLLmkammn u cybbekTa-
MW-L0MbLLMKAMMU.

Tako noaxof AacT BO3MOXHOCTb MOBbICUTb CTENEHb MOHATHOCTW 1 YETKOCTM NPaBU UIPbl 4715 KaXa 0-
ro yyacTHuka npouecca. Kpome ToOro, Hy)xHO BHEAPWUTb B MpakTuky Gonee CTporve nokasatenu-kputepun B
NpaKTuKe CyAoB, OPUEHTUPOBAHHbIE HA CTaHAAPTU3ALMI0 MPUHUMAEMbIX PELLEHUI 1 NpeaynpexaeHne nuwe-
HWS UX CUIbI CYAEBHBIMU MHCTAHLMAMM, CTOSLLMMM BbILLE.

Bnarogaps aToMy BO3MOXHO YBENUYNTH YPOBEHb NPOTHO3MPYEMOCTM PELLEHWI Cyaa, YYYLLMB UHBECT-
Knumat B 06nacT CTPOUTENbCTBA A0NEBOO TMNA. 34eCh MOXHO BbIAENUTL Takue Mepbl, kak (hopMupoBaHue
cneuuanuanpoBaHHoro ooHaa, MpU3BAHHOTO KOMMEHCUPOBATb MOHECEHHbIE CyObekTamu-3acTpoMLLMKamm
yBbITK NPY HEUCMOMHEHUN MHBIMM CyOBEKTaMK npoLiecca CBOMX 0053aTenbCTB.
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OpfHaKo HYXHO y4MTbIBaTb M TO, YTO pernameHTaumus B 0bactu CTpOMTENbCTBA AOMNEBOMO TUMa npega-
nonaraeT BbIpaboTKy M NPaKTUYECKYI0 MHTErpaLuio OMTUMUMPOBAHHBIX PELUEHU, BepyLmX B pacyeT UHTe-
pecbl KaXaomn CTOPOHbI.

Jwb TaK y Hac nonyuuTcs caenatb 3Ty 06nacTb B3aMMOOTHOLLEHWIA MPOTHO3UPYEMON W CTabuNbHON,
4TO, B CBOW Yepep, 3aKpenuT CMCTeMy MPaBOBOTO TWNA WM MPOCTUMYIIMPYET SKOHOMUYECKUM POCT OTpaciu
CTPOUTENBLCTBA.
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HEKOTOPbIE ACMIEKTbI PETPOCTEKTUBHOM
XAPAKTEPUCTWK NHCTUTYTA NOCTABKM
JUTA TOCYIAPCTBEHHBIX HY)X]]

PAKOBA APUHA bOPWUCOBHA

CTYAEHT 2 Kypca MarucTpatypbl
HoBocuGMpCKIiA rocy4apCTBEHHbIN YHUBEPCUTET 3KOHOMUKM U YNIpaBIEHs:

AHHOTauUuA: B cTaThe PacKpbIBaOTCA 0cobeHHOCTH peTDOCI'IeKTI/IBHOI7I XapaKTepPUCTUKN OTEYECTBEHHOIO 3a-
KOHOAaTeNbCTBA, perynupyrowero OTHOLEHNA No noctaBke AJid roCyaapCTBEHHbIX HYXA. BbigeneHo TpW 31a-
na UCTOpMUYeCKOro pasBnUTHUA 3akoHOOATENbCTBA — ,D,OpGBOJ'IiOLI.MOHHbIVI, COBETCKUN 1 COBpeMeHHbIl7I, npuseene-
Hbl 0COBEHHOCTY MHCTUTYTa NOCTaBKW AJ1d roCyAapCTBEHHbIX HYXX[ Ha KaXaoM 13 3TarnoB..

KntoueBble cnoBa: nocTaBka, [0roBop NOCTaBKK, roCynapCTBEHHbIE HYXAbl, TOPrK, ayKUWNOH, roCyaapCTBEH-
HbI 3aKa3, NocTaBKa A/1s rocyaapCTBEHHbIX HYXA, KOHKYPC, AOrOBOP MOCTaBKN ANA roCyAdapCTBEHHbIX HYX,
npaBoBOE perynnupoBaHne, 3aKyrnka ToBapoB, rocyAapCTBEHHbIE HYXbl, NCTOPUA 3aKOHOAATENbCTBA.

SOME ASPECTS OF RETROSPECTIVE CHARACTERISTICS OF THE INSTITUTE OF SUPPLY FOR
PUBLIC NEEDS

Rakova Arina Borisovna

Abstract: the article reveals the features of the retrospective characteristics of domestic legislation regulating
supply relations for government needs. Three stages of the historical development of legislation are identified -
pre-revolutionary, Soviet and modern, and the features of the institution of supply for government needs at
each stage are given.

Key words: supply, supply contract, government needs, auction, auction, government order, supply for gov-
ernment needs, competition, supply contract for government needs, legal regulation, purchase of goods, gov-
ernment needs, history of legislation.

B HacToslLiee BpeMs 3HaYeHne JOrosopa NocTaBky B rpaxaaHckoM 060poTe CHOXHO nepeoLeHnTb. [lo-
rOBOP NOCTaBKN NPUMEHSIETCS B pasfiNyHbIX Cchepax rpaxaaHCKUX NpaBOOTHOLLEHWIA, B TOM YK1CHie, U B Cdepe
[EeATeNbHOCTI OPraHoB rocy4apCTBEHHOM BRacTy.

B atoi1 cBsi3n 0coboe 3HaueHne npruobpeTaeT AOroBop NOCTaBKM ANs roCyAapCTBEHHbIX HYxa. [Mocpe -
CTBOM [0rOBOpa MOCTaBKM ANS rOCYAAPCTBEHHbIX HYX[ OCYLLECTBNSAETCS YAOBNETBOPEHWUE HYX[O rocynap-
CTBEHHOrO 3aKkasuymka B pasfnyHbiX TOBapax, HEOBXOAUMbIX AN OCYLLECTBIIEHNS TEKYLLEN AeATeNbHOCTU 1
BbINOMNHEHUS NYBMNYHBIX PYHKLMIA.

WccnenoBaHue peTpoCneKTUBHOM XapakTEPUCTUKM MO3BONSET BbISBUTH OCOBEHHOCTWN COBPEMEHHOM0
WHCTUTYTa NOCTaBKW ANS roCy4apCTBEHHbIX HYXA, NOCKOIbKY MHOME COBPEMEHHbIE KOHCTPYKLIMM N MEXAHM3-
Mbl, CBOVICTBEHHbIE HCTUTYTY NOCTaBKW A1 rOCYAAPCTBEHHbBIX HYXA, SBNAKOTCS CNeACTBUEM ero Uctopuye-
CKOTO pasBUTUS.

B KOHTEKCTE MCTOPUYECKOrO Pa3BUTWS, UHCTUTYT NMOCTaBKM AJ1S rOCYAAPCTBEHHbIX HyXa npuobpetaet
0cob0e 3HayeHne, NOCKOMbKY MMEHHO C MOCTABKOM ANS rOCYAaPCTBEHHBIX HYX[ HEKOTOPbIE YUYEHbIE-HOPUCTbI
CBS3bIBAOT BO3HUKHOBEHME OOLLErO MHCTUTYTA MOCTaBKA.
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CnepgyeT OTMETUTb, YTO NepBble YNOMUHAHUS O NOCTaBKe B UCTOPUYECKUX UCTOYHUKAX CBA3aHbI UMEH-
HO C NOCTaBKOW Ans rocydapcTBeHHbIX HyxA [1, . 186]. Tak, B Yka3se uapst Anekces Muxannosuda ot 7 mons
1654 roga «O noapsgHON LieHe Ha pocTaBky B CMOMEHCK MyKU 1 CyXapely» cofepxanoch ykasaHue Ha ycTa-
HOBNEHME CheumarbHbIX LIEH Ha pXaHylo MyKy W cyxapu, BBO3UMble B CMorneHck [2, ¢. 6]. Takue noctaBku
HOCMIK NpedhepeHLmManbHbIn XapakTep 1 0CBOBOXOANNCL OT HANOrOB W MOLUAWH.

B topnanyeckon JOKTPUHE BbICKA3bIBAOTCS MHEHWS O TOM, YTO NOA06Me roCyAapCTBEHHbIX KOHTPAKTOB
cyllecTBoBano u o 1654 ropa [3, c. 283]. AHanornyHom Touku 3peHus npuaepxkueatotes A.B. Atamach u B.U.
Ky3HeLoB, KOTOpble OTMEYaloT, YTO NOTPEBHOCTM POCCUMMCKOrO rocyaapcTBa BO3HWKanMM v Ha Gonee paHHWX
aTanax uctopuyeckoro passutus [4, c. 17]. B noaTBepxaeHWe CBOEN TOUKW 3pEHUsT aBTOPbI CCbINAKTCS Ha
Haka3s 1595 roga «O 3arotoBneHuy MaTepnanos Ans cTpoeHns CMONEHCKON KPENOCTU» M APYTvie UCTOYHUKM.

10 HaLlemMy MHEHWIO, 3apOXOEHNe MHCTUTYTa NOCTaBKM AN roCyaapCTBEHHbIX HYXd CrnefdyeT OTHOCUTb
Kk nepuoay npasneHus Anekcest Muxannosmya, Nockonbky UMeHHO Yka3 1654 roga cogepxut nepsble ynomu-
HaHust 06 0COBEHHOCTSAX NpoLEeaypbl 3aKMOYEHNUs FOCyAaPCTBEHHbIX NOAPSA0B, B KOTOPOW MPOCMEXUBAOTCA
KOHKYPCHbIE YepTbl, CBOACTBEHHbIE COBPEMEHHOMY MHCTUTYTY NOCTaBKM A4S FOCYAAPCTBEHHBIX HyXa — nyb-
NIMYHOCTb NpoLeaypbl, BbIOOp NOCTaBLUMKA, NPEANaratoLLero HaumnyyLlmne yCnoBus.

BeaycnoBHo, 4To NOTPEBGHOCTM Y rocydapCTBEHHOW BacT BO3HMKANW 1 B Bornee paHHWE nepuvoabl,
npegonpeaensisi NosIBIEHME pasfnyHbiX (H0PM MPaBOOTHOLLEHMI, HANPaBREHHbIX HA YAOBNETBOPEHUE TaKnX
notpebHocTen. OgHako, Henb3s CAenaTb BbIBOA O TOM, YTO MCTOYHMKKM, ChopMMpoBaHHbie 40 1654 roaa, pe-
ryN1poBanu OTHOLLEHMS MO NOCTaBKe Ans rocyaapCTBEHHbIX HYX/, NOCKOMNbKY Takne UCTOYHWKN HE codepxa-
I XapaKTepHbIX NPU3HAKOB MHCTUTYTA MOCTaBKM AN rOCYAAPCTBEHHbIX HYXM, SBNSSCh, CKOpee, Npeanoch! -
KaMu NSt BO3HUKHOBEHMS YKa3aHHOMO MHCTUTYTA.

CnepgyeT OTMETUTb, 4TO BOMbLLAs YaCTb COBPEMEHHbIX KOHCTPYKLMI 1 MEXaHU3MOB, CBOMCTBEHHBIX CO-
BPEMEHHOMY MHCTUTYTY MOCTaBKW A rOCY4apCTBEHHBIX HYXA, Bblna chopMmUpoBaHa MMEHHO Ha AOPEBONHO-
LIMOHHOM 3Tarne UCTOPUYECKOrO pa3BuTus. Hanbonee BaxHble UCTOYHWKM 3aKOHOAATENBCTBA, PETYIMPYIOLLMe
OTHOLLEHMS N0 NOCTaBKe A5 rOCyAAPCTBEHHbIX HYXA, Oblan NpUHATLI B nepuogsl npasnenus Metpa |, Enu-
3aBeTbl [leTpoBHbI, AnekcaHapa |.

Tak, Ykasom lNetpa | B 1719 rogy 6bin ytBepxaeH PernameHT Kamep-konneruu, perynupyowmin aes-
TENbHOCTL Kamep-konnerun, B KOMMETEHLMIO KOTOPOM BXoAuna npoueaypa 3akmioyeHust rocyaapCTBEHHbIX
noapsaoB (aHanor CoBPeMEHHOrO 4OroBopa MoCTaBKW ANS rocyaapCTBEHHbIX Hyxa). Kpome Toro, B Perna-
MeHTe BrnepBble Oblna yCTaHOBEHA Mepa OTBETCTBEHHOCTU AN rOCyAApPCTBEHHOO 3akasynka 3a HeHaane-
Xallee 1cnonHeHue 06s3aTenbCTB MO rOCYAapCTBEHHOMY NOAPSAY — HEYCTOMKa [9].

[MosiBNEHUE 1 pa3BUTIE NPABOOTHOLLEHMIA N0 NOCTaBKE ANS rOCY4apCTBEHHbIX HYXxa 0ByCrnoBumm poct
KOnn4ecTBa 3/10ynoTpebneHnin co CTOPOHbI NOCTaBLLYMKOB. B CBOEH paboTe OTMEYAET, YTO 3aKMHOYEHHbIE KOH-
TPaKTbl MAcCOBO He UCMOMHAMMCL, UMEN MECTO CrOBOPbI MOCTaBLLMKOB, Kak Mexay Coboi, Tak U C YneHamu
KOHKYPCHOW Komuccun [3, . 284].

B nepuwop npaenexus EnnsaseTbl [1eTpoBHbI Obinn chOpMUPOBaHbI MEXaHU3Mbl MH(POPMUPOBaHWS
Y4aCTHUKOB O MPOBOAUMBIX 3aKynkax, chopmMMpoBaH AnbdepeHLUMPOBaHHbIA NOAX0A K onpeaeneHuo ycno-
BW 3aKynoK Anst pa3nnyHbiX KAaTeropuii y4acTHUKOB (Ans KpecTbsiH 1 ans kynuos) [6, ¢. 290]. Tak, kpecTbsiHe
nonyyanu psia npedepeHuMin Npu 3aknioYeHn rocy4apCTBEHHOTO Noapsaa, ANs KynuoB, HanpoTuB, Bbinu
NpeayCMOTPEHbI JONOSHUTENbHbIE OrPaHUYEHNS 1 0BS13aHHOCTH.

Ykasom «O npous3BoacTBe TOProB Ha noapsiabl» 1784 roga npegycmatpuBancs MexaHu3M NpoBeAeHWs
TOProB 1 TpeboBaHMS K OpraHM3aLmmn TOpros, B TOM Yicre, TpeboBaHNS K MECTY U BPEMEHU NPOBEAEHMS TOPIOB,
BbIOGOPY NOCTaBLLMKOB, NPeayCMaTpUBan1Ch OrpaHnYeHmns ans 4oroBopos Ha cymmy ceeiwe 10 000 pybneit.

OcHoBHble crnocobbl 0becneyeHnst UcnonHeHnst 0653aTensCTB Obiny NpeaycMOTpeHbl Kak Ykazom 1784
roga, Tak 1 Ykasom 1790 roga. K cnocobam obecneyeHnsi ucnonHeHnst 0683atensCTe OTHOCUMUCH NOPYYM-
TENbCTBO U 3anor — 06ecneYnTENbHbLIN MNaTeX.

B nepwop npaenexns AnekcaHapa | 66110 npuHaTo B 06Len cnoxHocti bonee 107 HOpMATUBHbIX ak-
TOB, PErynupylowWwmx OTHOLIEHNS MO NOCTaBKE ANS rocyAapcTBeHHbIX Hyxg [5, ¢. 110]. Ocoboe BHMMaHMe
YAENsAnoch NPaBoBOMY pPerynmpoBaHMi0 rocy4apCTBEHHbIX 3aKyNOK ANst HYXO apMun, YTo Bbino 06ycnoBneHo
0COBEHHOCTAMM BHELIHEN 1 BHYTPEHHEN NOMMTUKIA, NPOBOAUMON AnekcaHapom |.
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B nepuwop npasnexus AnekcaHapa | 6binm cchopMMpOBaHO NOHATUE «CMPaBOYHAS LEHay, YCTaHOBNEH
MeXaHu3M ee onpegeneHus. MNoHsATUE «CnpaBoYHas LeHay SBNSETCS MCTOPUYECKUM MpeaLLeCTBEHHUKOM CO-
BPEMEHHbIX TEPMUHOB «HavaribHas LieHay, «MakcumarnbHas LeHay.

Monoxenuem «O nogpsgax v noctaskax» 1900 roga 6binn ycTaHOBMEHbI TPU PA3NNYHbLIX MEXaHU3Ma
NPOBEAEHNS TOPTOB — U3YCTHbIE TOPrW, TOPr NOCPEACTBOM 3aneyaTaHHbIX NPeasIOKeHNA N CMeLlaHHbIe TOp-
m7,c. 171].

CoseTckuin nepuon nctopuyeckoro passutist (¢ 1917 no 1991 roa) xapakrepuayetcs NOCTENEHHON OT-
MEHON NPOBEAEHWS1 FOCYAAPCTBEHHBIX 3aKymnok, YTo Obino 0OYCNOBMEHO LieHTpanusauuein Npou3BOACTBa,
KOHLieHTpaLei OCHOBHbIX CPEeACTB NPOM3BOACTBA B PyKax rocydapcTea. YA0BNETBOPEHWE HYXy rocygapcTea
OCYLLECTBASNOCH NOCPEACTBOM HanpaBneHus Ha NPeanpusTAS 1 3aBOAbI NTAHOBOIO 3aAaHus.

Ha coBpeMeHHOM aTane UCTOPUYECKOTO Pa3BUTUS MHCTUTYT NOCTaBKW AMNS roCYAapCTBEHHbIX HyXad 06-
pen npexHee 3HayeHue. B nepnoa ¢ 1992 no HacTosiwee BpemMs Bbin NPUHAT psid HOPMATUBHBIX aKTOB, Pery-
NIMPYIOLLMX OTHOLLEHWS MO NOCTaBKE ANS rocydapCTBeHHbIX Hyxa — Yka3s lNpesungeHta P® ot 07.08.1992 r.
Ne826 «O mepax no ¢opmupoBaHuto defepanbHON KOHTPAKTHON cucTeMbI», 3akoH P® ot 28.05.1992 r.
Ne2859-1 «O nocTaBkax MpoayKuMM W TOBAapPOB ANSi rOCYAAPCTBEHHbIX Hyxa», PeaeparnbHblii 3akOH OT
13.12.1994 r. Ne60-93 «O noctaBkax npogykuun ans denepanbHbIX rocyaapCTBEHHbIX Hyxay», Pegepant-
HbI 3akoH oT 21.07.2005 r. Ne94-®3 «O pa3smelleHMM 3aKa3oB Ha NOCTaBKW TOBAPOB, BbINOMHEHWE paboT,
OKa3aHue YCnyr Ans rocyAapCTBEHHbIX W MyHMUMNanbHbIX Hyxa», ®eaepanbHbid 3akoH o1 05.04.2013 .
No44-®3 «O KOHTpaKTHOM cucTeme B cpepe 3akynok ToBapos, paboT, ycnyr ans obecneyveHus rocygap-
CTBEHHbIX 1 MYHULMNANbHBIX HYXA» U ApYrie HOpMaTUBHbIE aKTbl.

PestoMupys UTOr UCCneaoBaHus, NpOBEAEHHOrO B CTaTbe, MOXHO CAenaTh creaytoLme BoIBOAbI:

1. VHCTUTYT nocTaBku Ans rocy4apCTBEHHbIX HYX HE SBMSIETCA HOBbIM ANSt OTEYECTBEHHOM CUCTE-
Mbl npaBa. [epBble YNOMWHAHWS O NOCTaBKE AN rOCYAAPCTBEHHbIX HYXO CreayeT OTHOCUTb K mepuogy
npaeneHus Laps Anekces Muxannosuya (Yka3 ot 7 uons 1654 roga). B ropuanyeckon JOKTpuHe BbiCKa3sbl-
BAOTCS TOYKW 3PEHUS O TOM, YTO Nogobue rocyaapCTBEHHOrO KOHTpaKTa cyLlecTBoBano 1 Ao 1954 ropa.

2. 3HaunTenbHas YacTb KOHCTPYKLMIA U MEXaHW3MOB, CBOMCTBEHHBIX COBPEMEHHOMY WHCTUTYTY NOCTaB-
KW 47151 rOCYAAPCTBEHHbIX HYXA, Obina chopMmpoBaHa Ha 4OPEBOMIOLIMOHHOM 3Tane UCTOPUYECKOTO Pa3BUTHS.

3. B coBeTCKu nepuog MHCTUTYT NOCTaBKW ANS FOCYAAPCTBEHHBIX HYX MOCTENEHHO yTpaTui CBOE
3HayeHwe, 4To 6bino 0ByCnoBNEHO LEeHTpanu3aLUmner Npou3BoaCTBa, NEPEXOAOM K NIIAHOBOW 3KOHOMMKE, KOH-
LieHTpaLmeit CpeacTB NPON3BOACTBA B pykax rocydapcTaa.

4. Ha coBpeMeHHOM 3Tane MHCTUTYT NOCTaBKW ANS rOCYAApCTBEHHbIX HYXO MMEET BbICOKOE 3Haue-
Hue. B nepuog ¢ 1992 roga no Hactosiee Bpems Obin NPUHAT psig HOPMATUBHBIX aKTOB, PErYNMPYHOLLMX OT-
HOLLEHWSI NO NOCTaBKe ANs rocyAapCTBEHHbIX HYXA. Mpobnembl, Bbigensemble Y4eHbIMU-OpUCTamu Npu uc-
CrnefoBaHWW WHCTUTYTa NOCTaBKM ANt FOCYAAPCTBEHHbIX HYXA NPEeaonpeaensitoT nepcrekTuBbl COBEPLUEH-
CTBOBaHWSi NPABOBOIO PETYNIMPOBAHWS UHCTUTYTA NOCTaBKM AJ15 FOCYA4AaPCTBEHHbIX HYXA.
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teristics and the main essential conditions.
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B HacTosiLiee Bpems Halle oBLIeCTBO HAXOAUTCS Ha TakoM 3Tane passuUTUs, KOraa, kasanoch bbl, Ye-
II0BEYECTBO JOCTUINO BOMbLUMX Pe3yNbTaToB BO BCEX Cepax XW3HW, HacTynuia Ta camas JOonroxaaHHas
LMBUNU3aLMS, O KOTOPO MeyTanu npedpliayLine nokONEHNs, U Hay4YHO-TEXHUYECKUA NPOrpecc NpoaomkaeT
NpOorpeccupoBaTh, HO BCE e B MUPE OCTAlTCH Bely, HEM3MEHHbIE HaM, BO3POXAAeMble W13 MPOLLOro W
HabupaloLe pasBuTME HA HOBOM UCTOPUYECKOM 3Tane. He UCKNYeHeM SBNSETCS U NPaBO, @ UMEHHO ero
KOHKPETHbIE WHCTUTYTbI, KOTOPbIE K HaM MPULLIK U3 JABHUX BPEMEH W He YTpaTUIu CBOe NpeaHasHayeHue.
[la, MHOrWe NOHATWS YL B UCTOPUIO, HEKOTOPbIE N3 HUX BUAOU3MEHWUIUCE, OOHAKO OrPOMHAs YacTb NpaBo-
BbIX MIHCTUTYTOB Obla ChopMynpoBaHa eLLe [0 Hac, KOraa TOMbKO CTarno pa3BrBaThbCs Npaso.

K ogHMM W3 Takux MHCTUTYTOB CriesyeT OTHECTU aBTOPCKOe MpaBo, MPOPOCTKWA KOTOPOrO MOSIBUIMCH
eLe B rnybokon ApeBHOCTU. Pa3HOBWMAHOCTbLIO JOMOBOPOB B Chepe aBTOPCKOrO npasa ABNSEeTCs LOroBop as-
TOPCKOTO 3aKa3a, KOTOpblil B CBSA3W C pa3BUTMEM OBLLECTBEHHbIX U MPABOBbIX OTHOLLEHMIA CTAHOBUTLCS BOC-
TpeboBaHHbIM B COBPEMEHHOM Mupe. Ha Hal B3rnsig, crnefyeT NoHATb OTKyAA W Kakue Npeanochiniku cTanm
MOBOLOM A1 BO3HUKHOBEHWS OrOBOPa aBTOPCKOrO 3akasa B Poccuu, a Takke u3yuntb 6onee nogpobHo ero
rpaxaaHCKo-NpaBOBYH0 XapakTEPUCTUKY U1 CyLLECTBEHHbIE YCIOBUS.

[loroBop aBTOPCKOrO 3akasa He SBNSETCS KNacCUYeCKUM rPaxaaHCKO-NpaBoBbIM AOrOBOPOM, KOTOPbIN
Obln N3BECTEH eLle B PUMCKOM MpaBe, MOCKOMbKY LMBUIIMCTAM B TO BPeMS He Oblfl 3HaKOM WHCTUTYT aBTop-
ckoro gorosopa. Tonbko nuwwb XIX Beke Obiny NpUHATLI NEpBLIE 3aKoHOAATENbHbIE aKTbl B Poccuu, perynu-
pyloLLMe OTHOLIEHWS, CBA3AHHbIE B aBTOPCKUM NpaBoM. [TOHATME aBTOPCKOTO JOrOBOPA B HOPUANYECKO NUTe-
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paType Havano ckrnagbliBaTbCs B NepBoi nonosuHe XX Beka. OQHWUM M3 NepBbIX BULOB aBTOPCKWX JOrOBOPOB
ObIn M3agaTenbCKuii JOroBOpP, MOMOXEHNS O KOTOPOM Obinn 3akpenneHbl B 3akoHe PCOCP «O6 aBTopckom
npase» 1928 r. Mo3gHee B K PCOCP 1964 r. 6bi1nm onpegeneHbl ABe hopMbl aBTOPCKUX AOrOBOPOB (aBTOp-
CKMI JOrOBOP O Nepefaye npon3BefeHns 4 UCNOoNb30BaHNS 1 aBTOPCKUIA NIMLIEH3MOHHBIA JoroBop). [1]

C passuTeMm rocygapctea ¥ NepexosoM Ha HOBYH SKOHOMWYECKYHD CUCTEMY WHCTUTYT aBTOPCKOrO
npaBa NoaBeprcs U3MEHEHUSIM, B TOM YKCNe KOHKPETU3UPOBANOCh MOHATUE W MOPSLOK 3aKMYeHUs aBTop-
CKOro J0roBopa, NosiBUNMUChL HOBbIE TUMbI @aBTOPCKMX AOrOBOPOB U paclumpunack cepa NpUMEHEHNS AaHHbIX
porosopoB. Tak 09.07.1993 r. 6bin npuHaT 3akoH PO Ne 5351-1 «O6 aBTOpCKOM npaBe 1 CMEXHbIX NpaBax»,
KOTOpbIN NpeanuckiBan, YTo nepefada UMYyLLECTBEHHbIX NPaB OCYLLECTBISETCS HAa OCHOBE aBTOPCKWUX AOro-
BOPOB 0 nepedaye UCKMKUUTENbHBIX MPaB WK HEUCKITHOYMTENbHbIX NpaB MMB0 Ha OCHOBAHWKM aBTOPCKOrO
porosopa 3akasa. CornacHo ¢T1.33 3akoHa «Mo aBTOPCKOMY JOrOBOPY 3akasa aBTop 06s13yeTcs co3aatb npo-
n3BefeHve B COOTBETCTBMM C YCIIOBUSIMI AOrOBOPa U NepeaaTth ero 3akas3uyuky, KOTOpbIid, B CBOK OYepeab,
06s13aH B c4eT 0ByCroBIEHHOTO A4OrOBOPOM BO3HArpaXgeHns BbINMaTuUTb aBToOpY aBaHC, pa3mep, Nopsiaok 1
CPOKM BbINMaThl KOTOPOro YCTaHABMBAKTCS MO COMMALLEHMI0 CTOPOHY [2].

B HayyHOW nutepatype nog aBTOPCKUM LOTOBOPOM NOAPa3yMeBalOT ABYCTOPOHHEE COrMalleHne Mex-
[y aBTOPOM NPOU3BELEHUS U €ro MoMb30BaTeNleM (3aka3ynkoMm), KOTOPOMY aBTop 0Bsi3yeTcst nepefath 3a
BO3HarpaxzgeHue u B YCTaHOBIIEHHbIA CPOK NMPaBO MCMOMb30BaHMA CO3A4aHHOrO NpousBeseHns 0bycnoBneH-
HbIM Cnocobom, nonb3oBaTeslb B CBOK o4epedb 00s3yeTcs UCNoNb3oBaTh NPOU3BESEHNE B paMKax npeso-
CTaBNEHHOro eMy npaea 1 BbINNaTUTb aBTopy Bo3HarpaxaeHue. [3] Cpeaun aBToOpckux JOroBopoB 0coboe Me-
CTO 3aHWMaeT aBTOPCKMI LOroBOp 3akasa. CTOMT OTMETUTb, YTO HE CMOTPS Ha HanWuMe y aBTOPCKOro Aoro-
BOpa 3akasa 06LLMX NOMOXEHW aBTOPCKUX AOrOBOPOB, EMY TaKKe MPUCYLLY CBOM CMELMPUYECKNE YepTbl.

B umBunucTuke He chopmMMpoBanoch e4MHOTO MHEHUS O MPaBOBOM NPUPOAE AOroBOpa aBTOPCKOrO 3a-
Kasa Ha co3faHue NPOM3BELEHNUA HayKu, IUTepaTypa u UckyccTsa. Bonpoc — sBnseTcs N1 4oroBop aBToPCKo-
ro 3akasa pasHOBWOHOCTbHO MPaXAaHCKO-NPaBOBbIX AOrOBOPOB, MO0 CMELLaHHbIM JOroBOpPOM, NbOo 310 Ao-
roBOp CreLmnuYeckoro Buaa — 0CTaeTcs OTKpbITbIM. [lo CUX Nop cpeau uccnegosateneit oyt SUCKYCCUu Mo
nosody npegMeTa paccMaTpyBaeMoro Hamw [OroBOpa, ero KBanuUUMPYHLLMX NPU3HAKOB, CYLLECTBEHHbIX
YCMOBUI W UHBIX OTAINYNTENBHBLIX 0COBEHHOCTEN. VccnenoBaHue 3Toro CROXHENLLEro NPaBoBoro (heHOMeHa B
OPUANYECKON HayKe HOCUT BO MHOMOM (bparMeHTapHbI XapakTep, 4To 3aTpyaHsieT COCTaBUTb MOMHOE U Lie-
IIOCTHOE NpeACTaBEHNE O HEM.

B yeTBepTOM Yactn 'paxaaHckoro kogekca P® (cT. 1288 - 1291) goroBop aBTOPCKOro 3akasa bbin 07-
MeyeH 3aKoHoJaTernem B kKayecTBe OTAENbHOM KaTeropum JOroBopa ¢ cdepe aBTOpCKUX npas. Ha ocHOBaHWM
ab63. 1. 1ct. 1288 K PO «no foroBopy aBTOPCKOro 3akasa 0fHa CTOpoHa (aBTop) 06s13yeTcs no 3akasy apy-
roil CTOPOHbI (3aKa3unka) co3aatb 0byCnOBIEHHOE JOrOBOPOM NPOU3BEAEHUE HAYKW, TUTepaTypbl UK UCKY C-
CTBa Ha MaTepuanbHOM HOCUTENe N B HOW dhopmer [4].

Ecnu nposecTtn aHanus onpeaeneHns JoroBopa aBTOPCKOro 3akasa, AaHHoe B 3akoHe PP «O6 asTop-
CKOM MpaBe 1 CMeXHbIX npaBax», W HOBOE onpenenexne B IpaxaaHckom kogekce P®, TO MOXHO 3amMeTUTb
HebOoMbLUYI, HO CYLIECTBEHHYIO pasHuULy B npeameTte goroeopa. CHavana 3akoHogaTenb Hajenun aeTopa
00513aHHOCTAIMM M0 CO30aHMI0 U Nepefaye NPOU3BEAEHNS 3aKa3uuky, a B HOBOW pedakuun — Mo CO3AaHMI0 1
nepefade mMaTepuanbHOrO HOCUTENS NPOU3BEAEHUS 3aKka3unKy B COBCTBEHHOCTb NMGO BO BPEMEHHOW NOsb-
30BaHue. Mbl cornacHbl C TOYKOW 3peHns psda yYeHblX, Y4To onpeaenenune, chopmmpoBaHHoe B CT. 1288 K
P®, 6onee ygayHoe 1 TOYHOE MO TOW MPUYMHE, YTO 3aKa3uuKy NepesaeTcs He kak TakoBoe Npou3BeneHue, a
€ro MatepuarbHblii HOCUTENb, T.K. CaMo Npou3BefeHne nepeaatb OU3NYECKN HEBO3MOXHO.

HekoTopble AesTeny Hayku 1 NpaBoNPUMEHUTENN OTHOCAT AOFOBOP aBTOPCKOrO 3akasa K CMeLLaHHbIM
[0roBOpam 13-3a TOro, YTO OH COAEPKUT SNEeMEHTbI JoroBopa 06 OTYYXAEHUN UCKIIOYMTENBHOTO Npaga, nu-
LIeH3MOHHOro 0roBOpa O NPEAOCTaBIEHNN NpaBa UCMoNb3oBaHUs NPOU3BELEHNS, JOroBopa noapsiga, Aoro-
BOpa BO3ME3HOr0 OKasaHus ycryr, JOroBOpa Ha CO3AaHue NpOu3BEeLEeHUs MO 3akasy M Apyrux SOroBOpOB,
KOTOpble NpeaycMaTpuBatoT PacropsiKeHNe UCKIIOYMTENBHBIM NPaBOM. B HEKOTOPOW CTeneHn Mbl C AaHHbIM
MHEHMEM COrnacHbl, 4TO JOrOBOP aBTOPCKOrO 3akasa BblAenuncs u npeobpasosarncs u3 apyrux gopm rpax-
AaHCKO-NPaBOBbIX JOrOBOPOB, NEPEHsB OTAEMNbHbIE UX XapaKTepHbIe YepTbl, HO NPU 3TOM UMEET CaMoCTOS-
TeNbHbIA NpeameT, 0CoBbIN CyOBEKTHBIA COCTAB W WHbIE OTNIMYUTENbHbIE NPU3HAKKU. ABTOPCKMIA 4OTOBOP 3a-
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Kasa SBNSETCA CMELLaHHbIM, T.K. coveTaeT B cebe 0b6s3aTenscTBa no BbINOMHEHMO paboT M NpeaoCTaBNeHIo
NCKIIOYMTENBHBIX NPpaBa Ha 06BEKT MHTENNEKTYarnbHON COBCTBEHHOCTY.

HeBO3MOXHO He CornacuThCs, YTO JOrOBOP aBTOPCKOrO 3akasa NpeacTaBnsieT cobor CroxHY A0roBop-
HY0 KOHCTPYKLMIO B CUY HESICHOCTM CBOEW NPaBOBOM NPUPOAb!, COAepXaHUs ero npegMeTta W CyLLeCTBEHHbIX
YCIOBU KaK CaMOCTOSATENbHOrO A0roBopa. [loroBop aBTOPCKOrO 3akasa OTIMYEeH OT ApYriX rpaxaaHCcKo-
NpaBOBbIX JOTOBOPOB MO MHOMM KPUTEPUAM, U3 KOTOPbIX HaM B NEPBYO 0Yepeab CrefyeT HasBaTb CYLIECTBEH-
Hbl€ YCIOBWS JOrOBOpPA, BbIAENSIOLME ET0 CPeaM UHbIX rPaKOaHCKO-NPABOBbIX CAENOK, AaXKE OQHOTUMHBIX.

BONbLUMHCTBO UMBMMNUCTOB K KMOYEBLIM CYLLECTBEHHBIM YCIOBUSAIM JOrOBOPa aBTOPCKOrO 3akasa OTHO-
CAT cregyowme: 1) ycnosue o npeaMeTe; 2) YCrnoBue O CPOKe ero UCNONHeHUs; 3) yCnoBue 0 pa3mepe BO3Ha-
rpaxaeHust Unn o Nopsake ero onpegeneHns; 4) ycrosust 0 PacrnopsKeHUN UCKIOYNTENbHBIM NPaBOM (UCXO-
A8 13 cofepxaHus gorosopa). MNepeiaem k 6onee passepHyTOMy aHanmuay Kaxmoro U3 Hux.

B yncne OCHOBHbIX KBAMMULMPYOLMX NPU3HAKOB 0600 rpaaaHCKo-NpaBoBOro 40roBopa Bblaens-
toT npeameT. OgHaKo HU B 3aKOHOAATENLCTBE, HU B JOKTPUHE HET €AMHOrO NOAX0AA K ONPeAeneHuI0 NOHATUS
«npegmMeT gorosopay. MHeHUs yyeHbIX No 3ToMy nosogy pasgenunucb. OgHu OTOXAECTBASIOT npegmeT Ao-
roBopa ¢ 06bekToM rpaxaaHckux npas (Hanpumep, KO.B. PomaHel [5, c. 499]), a apyrve cuntatoT, 4YTo npea-
MeT COCTOWT B COBEPLUEHUW ONPeAeneHHbIX aencTauid (6e3pencTeuin) CcTopoH (Hanpumep, B.B. ButpsHckui
[6, . 7). Ha Haw B3rnsa, cnegyet cornacutbest ¢ 06enMmn ToUKaMm 3peHUst, NOCKOSbKY paccMaTpusaTth 06bekT
[0roBopa OTAENbHO OT AENCTBUN CTOPOH ObIno Obl He MPaBUIbHBIM U HE NOMHOMEpPHbIM. HO MHOrga Ha npak-
TUKE W B 3aKOHOAATENLCTBE MOXHO BCTPETUTL NOAMEHY TEPMUHOB 06BEKTA M NpeameTa 4OroBopa.

C Toukm 3peHuns B.B. KynakoBa «B npeaMeT JOroBopa Kak CAenku HeobxoamMMo, NOMUMO YKa3aHWs Ha
06bekT ByayLlero NpaBOOTHOLIEHUS, HanpuMep 06s3aTenbCTBa, BKAKYATh U MUHUMYM HEOBXOOMMbIX Aen-
CTBMI MO NOBOAY 3TOro 0bbekTa. T ABa MOMEHTA ONpeaenso BUA A0roBoOpa, ero MecTo B CUCTEME [OroBO-
poB» [7, 8].

Takoro e MHeHus npugepxusaetca B.A. XoxnoB, 4o nog 0BbekToM CTOMT noHWMaTh Grara (BeLwu,
WMYLLECTBEHHbIE MpaBa, UCKNKYNTENbHbIE NpaBa U Ap.), a noj NpeamMeToM — COOTBETCTBYoOLWMeE (Oxugae-
Mble) AENCTBUS YHACTHUKOB, KOTOPbIE MOrYT HOCUTb Kak (DaKTUYECKWN, TaK U OPUANYECKUA XapaKkTep, ecrnu
Kaaoe AenCTBIE Co3aaeT npaea i 06s3aHHOCTY. [9]

Onupascb Ha BbILIEU3NOXKEHHOE, CriedyeT npusHaTb, YTO OOBEKTOM IPaXAaHCKUX NPaBOOTHOLLEHWH,
CKNaablBaKLLMXCA M3 JOroBopa aBTOPCKOrO 3akasa, MOXeT ObiTb NMO0 MaTepuanbHbli HOCUTENb C BOMIIO-
LEHHbIM Ha HeM Npou3BeseHneM, b0 UMYLLECTBEHHbIE NpaBa Ha CO3AaHHOE NPOU3BEdEHNe, HO He camo
no cebe npounsseaeHne. XoTs HET COMHEHWI, YTO CyObekToB NobyxagaeT BCTynaTth B Takue 06s3aTENbCTBEH-
Hbl€ NPaBOOTHOLLEHWUS UIMEHHO NOTPEBHOCTL B NOSTYYEHUN UMEHHO NPOU3BEAEHNS.

lMpeomeT [OroBopa aBTOPCKOTO 3akasa Takke NoABeprancs MHOMOYMCIIEHHbIM WCCREA0BAHNAM U CO
CTOPOHbI HayYHbIX AesTEeNei, 4To NPMBENO K hOPMMPOBAHUIO HECKOMBKMX MO3WLMIA HA AaHHbIA cyeT. Cornac-
HO NepBOi NO3MLMK NpeaMeT AOroBOpa COCTABISET MWL CO3aHNe CTPOro OnpefeneHHOro Npou3BeaeHus,
NOCKOIbKy, cornacHo cT. 1288 'K P®, ocHoBHas 06s3aHHOCTbL aBTOpa 3aKnioyaeTcs B CO3AaHMM 00beKTa aB-
Topckoro npaea. [10, 11] Ha Haw B3rnsa, cornawartbcs ¢ NpeACTaBNEHHON TOUKOM 3peHus Obino Obl He npa-
BMMbHbIM, T.K. CYLLECTBO JOrOBOpa aBTOPCKOrO 3akada HaMHOrO LUMPE U He OrpaHWM41BaeTCs NMLb CaMuM
(haKTOM CO3AaHMs aBTOPOM Npou3BefeHus. VIHTepec 3akasumka 3aknioyaeTcs He TONbKO B CO3A4aHUM Mo ero
3akasy npou3BeseHus, HO U B NpeLOCTaBleHUW 4OCTYNa K HEMY, Hanpumep, NyTem nepegaydn MatepuansHoro
HOCUTENS NPOM3BEAEHNS.

CyTb BTOPO MO3NLWW LMBMAMCTOB Ha MpeaMeT paccMaTpuBaeMOro JOroBopa 3akrioyaeTcs B TOM,
4T06bI @BTOP CO3Aan 06yCroBNEHHOE JOrOBOPOM NPOU3BEAEHME W Nepefan 3aka3unky B COBCTBEHHOCTb U
BO BPEMEHHOE MOMb30BaHNe MaTepuanbHbIi HOCUTENb C HUM.

CyxaeHue npaBoBbIX MCCegoBaTene 0 TOM, YTO JOrOBOPOM aBTOPCKOTO 3akasa yCTaHaBnMBaeTCs
NCKIIOYMTENBHO 0653aHHOCTL aBTOpa MPEAOCTaBUTbL 3aKasuuky MaTepuanbHblil HOCUTENb NPOWU3BEAEHUS B
COBCTBEHHOCTb MMM BO BPEMEHHOE NONb3oBaHue, 6e3 HaaeneHus ero MyLLECTBEHHLIMI NpaBaMi Ha NPOW 3-
BEAlEHMe - COCTaBNAET TPETbE BO33PEHME Ha NPeaMET AaHHOro A0roBopa.

KoHeuHo, ¢ NpeanoxeHHbIM NOHUMaHWEM NpeaMeTa TPYAHO COrnacuTbCs, T.K. B TaKOM Cryyae 3aKno-
YaTb AaHHbIV JOrOBOP [N 3aKkasyuka He UMeeT CMbICna, BeAb UCKMYUTENbHOE NPaBO Ha CO34aHHOE Npom 3-
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BeaeHue OyaeT npuHaanexaTb aBTopy, a 3akasuuk NULb MOMyYUT MaTepuarbHblii HOCUTENb NPOWU3BEAEHUS
6e3 npaBa ero 1cnonb30BaHNs TEM U MHOM cnocobom. TeM He MeHee, Ha NPaKTUKE MOXHO BCTPETUTL NP u-
Mepbl NPaBOOTHOLIEHWH, FAe 3aka3umky no 4OroBOPY aBTOPCKOrO 3akasa byaeT AOCTATOYHO TOMbKO Mony4e-
HWe mMaTepuarbHOro0 HOCUTENS CO3AAHHOM0 NpouU3BeeHNs B COBCTBEHHOCTL Be3 Lienu ero 1cnonb30BaHus B
cooteeTcTBUM co cT. 1270 MK PO.

W HakoHeL, camasi roCroACTBYHOLLAs B AOKTPUHE rPaXAaHCKOro npaBa ToYKa 3peHNs — 3TO CO3aaHue npo-
W3BEAEHUS 1 NPEAOCTaBIEHNe ero Ha MaTepuanbHOM HocuTene ¢ 06s3aTenbHbIM MpesocTaBneHnem UMyLLe-
CTBEHHOIO NpaBa Ha Npou3BeaeHNe, NOCKOMbKY «MMEHHO B HEM BblpaxXeHa UMYLLEeCTBEHHas LIEHHOCTb OXpaHo-
cnocobHoro pesynbratay [12, ¢. 134]. Takoro xe MHeHWS NMpuaepXMBaeTCs HayuHbln aestens A. Ganarnees,
nonararoLLmin, YTo «CyLLEeCTBOBaHWE AOroBOpa aBTOPCKOrO 3akasa, OrpaHWUYM1BALOLLErOCs TOMNbKO CO3A4aHNEM pe-
3ynbTaTa UHTENNEKTyabHON AEeSTENbHOCTY — NPOU3BEAEHNS HA MaTepuaribHOM HOCUTENe — 1 nepeaayei co-
3AaHHOrO MaTepuanbHoro Hocutens npoussegeHus —seww (M. 1 ¢t. 1291 K PO), uckntoyeHo» [13].

WTak, kak BUAMM, BOMBLUMHCTBO YYeHbIX, HECMOTPS Ha TO, YTO 3aKOHOAATenNb B NPABOBOM HOPME A0-
nyckaeT NpefoCcTaBneHne UMYLLECTBEHHbBIX MPaB 3aKa3qnky Ha NPOM3BEAEHUE Kak BOSMOXHOCTb, HAaCTauBatoT
Ha 0Bs3aTeslbHOM BKMOYEHUM B MpegMeT A0roBopa AEUCTBUW MO Nepeaade aBTOPOM 3aKa3uuKy WCKMKYK-
TENbHOro Npasa IMBo NpaBa OrpaHNYEHHOrO UCMONb30BAHWA Ha CO3[aHHOE NPOU3BEAEHME.

Mexay Tem B KaXO0M npaBure ectb UCKMoyeHus. CornacHo 3akoHy, Npou3BeeHne, co3haHHoe aBTo-
POM Ha mMaTepuarnbHOM HocuTene, JOMKHO BbiTb NepedaHo 3akasyunky. OgHako, B AENCTBUTENBHOCTY MPOU3-
BeJeHe MoXeT ObiTb 3a(PUKCUPOBAHO Ha MaTepuasnbHOM HOCUTENe, He NPUHAANeXaLyuit aBTopy, a, Hanpu-
Mep, HaxoauTcs B COOCTBEHHOCTM 3aKka3umka (POCMNUCh Ha CTEHaX B JOME, HAHECEHME M300paxeHns Ha Teno
JenoBeka-3aka3umka, rpaBUpoOBKa Ha Yacax 3akasuuka), N03TOMY B JaHHOM Cllyyae MMEHHO nepejava maTte-
pUanbHOro HOCUTENS 3aKa3unKy He MOXET ObiTb 0053aHHOCTLI0 aBTopa. [pou3BeeHNe CYUTaeTCa nepeaaH-
HbIM 3aKa3umKy cpasy e nocre OKOHYaHus paboT Had HUM, a 3aKa3yuk Mpu ero NonyvyeHUn MOXET B Ntobow
MOMEHT NONb30BaTLCA UM 63 OrpaHUYeHu.

[pyroi crnyyain, korga co3faHHOE NPOU3BEAEHWEe BO BHELIHEM MUpe He Martepuanu3oBaHo. Tak,
Hanpumep, CyLLECTBYeT CMMCOK HeMaTepuanbHOro KynbTYpHOrO Hacneaust YenoBeyvecTsa, COCTaBMEHHbIN B
pamkax KonseHumn FKOHECKO 2003r., koTopeblit BKMoYaeT o0blvan, BbipaXeHUs, 3HaHUs, HaBblku, NepejaBa-
emble M3 NOKONEHUs B MOKoNeHue, PopMbl NMPEeACTaBNEHUs KOTOPbIX MOTYT BbITb pasHoobpasHbiMK (Yepe3
rofioc, TaHeL, My3bIKy 1 np.). B faHHOM cryyae aBTopy CO3AaHHOTO NPOM3BELEHNS NepeaaTb (PU3NYECKN He-
4yero, KPOMe NpeoCTaBEHNS UMYLLECTBEHHBIX NPaB Ha HEro, eCAM CTOPOHbI OrOBOPUIUCH 06 3TOM.

Mcxons 13 onpeseneHns SoroBopa aBTOPCKOrO 3akasa, U3NoXeHHOro 3akoHogatesniem B Y. 1 ct. 1288
K P®, nponsseaeHne Hayku, nUTepaTypbl UK UCKYCCTBA MOXET ObiTb CO34aHO aBTOPOM Kak Ha MaTepuanb-
HOM HoCWTene, Tak U B UHOW chopme. Mog «1HOW hopMOM» NPOU3BELEHMS KaK MPaBUIo NOHUMAKT «Crnocob
00beKkTMBMU3aLMN NPOU3BEAEHMS, KOTOPbIN, KOHEYHO, SIBNSIETCA MaTepuanbHbIM, MHaye co3faHHas 06bekTuB-
Has cpopma He bydeT JOCTynHa BOCMPUATMIO APYrUX NIOAEN, Npy NOMOLLM KOTOPOro 06bekTuBHas gopma oT-
[enseTcs M3 OyXOBHOW Cdepbl aBTOpa BO BHELWHMA MUp ©€3 3akpenneHuss B MaTepuanbHOM OCHOBEY
[8].Hanpumep, ycTHOE M3MOXEHWe CO3AaHHOM0 aBTOPOM CTUXOTBOPEHMS, KOTOPOE B NOCNeayLLEM OCTaHeTCs
B MaMATK 3akasumka, NMnbo My3blkanbHOe NPOU3BEAEHME, NepeaatoLLeecs Yepes Mernoamnio, XOTs HECOMHEHHO
nepeyncreHHble npousseaeHns MoryT ObiTb 3aKpenneHbl aBTOPOM Ha nucte criosamu nnbo HoTamu. 3akas-
YWK TEM BPEMEHEM MPU NPOCIYLUMBAHWM NPOWU3BEAEHNS HE UMEET NnpaBa 3anucbiBaTh ero Ha bymare, T.e. fe-
natb ero ak3emnnsp, 6e3 paspeLleHns aBTopa nyTem NpeLOCTaBIEHNS UMYLLECTBEHHOMO NpaBa Ha Hero.

LinBunncTbl npegnaratoT paclumpuTb TONKOBAHWE [OrOBOpA aBTOPCKOMO 3akasa ykasaHWeM Ha To, YTO
aBTop 00s3aH He TONMbKO nepefatb NPOWU3BEAEHUE 3aKa3uuKy Ha mMaTepuanbHOM HOCUTENE, HO U [O0BECTH
Npou3BeLeHNe [0 CBELEHNS 3aKka3umka B MHOW opMe, T.e. KOTOpOoe He ObINo 3akpenneHo Ha MaTepuanbHOM
HocuTene. [14] Ho, ¢ Haleil TOYKM 3peHNsi, He BO BCEX Cryyasx 3aKa3uuky OyaeT 4OCTaTOMHO NMLWb 03HAKO M-
TNeHne ¢ Npom3seaeHeM, HeobxoanMMO OCHOBBIBATLCS Ha ero MHTepecax (Monb30BaTbCs ATUM NPOU3BELEHN-
€M WNW TONMbKO O3HAKOMMTbCS). Hanpumep, 3aka3unky OygeT HeOOCTaTOMHO MoKasaTb M3rOTOBIIEHHYIO NO
CBOEMY 3akasy CKymnbnTypy 13 runca, emy byaeT BaXHO NOMy4YnTb NPaBo Nonb30BaThCS e/ — NPUMEHUTL B Ae-
Kope Ha CagoBOM y4acTke.
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MoaBoAs WUTOr BblleCKka3aHHOMY, XOTeNoCh Bbl 3aMeTUTb, YTO CPpeay HayYHbIX OesTenen u npakTuky-
OLLMX CreunanucToB He ChopMMPOBANoch eAMHOTO BO33PEHWUSt O NpeaMeTe AOroBopa aBTOPCKOrO 3akasa.
Mbl nonaraem, YTo npegMeT AoroBopa, CHOPMYIMPOBaHHbIV 3aKOHOAATeNeM B NPaBOBOM HOPME, SBNSETCS
OCHOBONMOIAratLLMM, HO HE UCYEPNbIBAKOLLMM, T.K. OH HE MOXeT B MOMHOM 0BbeMe 0XBaTUTL YXe CyLLecTBY-
toLLMe 1 JonyCTUMblE NPaBOOTHOLIEHUS B CApepe Co3aaHnsa npounsseaeHre no 3akasy. [Nonaraem, 4o cybbek-
Tbl TaKuMX MPaBOOTHOLLEHWA BripaBe Mpu COCTaBIEHUM [OroBopa noapobHee YTOUHMTL (paclmpwTb) ero
npeaMeT OCHOBbIBAsCh Ha MHTEPECAX ¥ BO3MOXHOCTAX CTOPOH, HE OTCTynas Npy 9TOM OT 3aKOHOAATENbHOM
(hOpMYSIMPOBKY NpeaMeTa oroBopa.

Hapsigy ¢ npeamMeToM [0roBopa aBTOPCKOMO 3aka3a 3akoHoAaTeSlb K CyLEeCTBEHHbIM YCIOBUSM OTHO-
CUT CPOK ero ucnonHenus (ct. 1289 K P®). HayuHble gedtenu n OeidcTByrowme NpakTuKL MOMHOCTLIO NOA-
AepXuBatoT 006s13aTeNIbHOE BKMNKOYEHME JAHHOTO YCIIOBUSI B AOTOBOP, T.K. « AOTOBOP, KOTOPbLIA HE npedycmart-
PVUBaET W He MO3BOSSET ONPeaennTb CPOK Ero UCMOMHEHUS, HE CUYMTAeTCs 3akmyeHHbIMy [15]. OaHako, He
obownock 6e3 KPUTMUECKON OLEHKM CO CTOPOHbI HEKOTOPbIX LIMBUICTOB, KOTOPbIE CUYMTAIOT, YTO 3aKOHOAa-
Tenb, 3aKPEnuB YCIIOBME O CPOKE UCMOMHEHNS AOrOBOPa B CYLLECTBYHOLLEN PopMynnpoBKe, 60blue HaLeneH
3aLMTMTb UHTEPECHI aBTOPA, HEXENW 3aKa3unka. Mbl ¢ aHHbIM MHEHMEM HE MOXEM COrmacuThbCsl, MOCKOSIbKY
npeaycMOTPEeHHast HOpMa HUKAK HE HapyLlwaeT UnW OrpaHnYMBaeT 3akOHHbIE MpaBa W MHTEPECHI CTOPOH, a,
HaobopoT, AaeT UM 0Ccobble NpenmyLLEecTBa.

lMponucobiBasi B JOroBope YCroBne 0 KOHKPETHOM CPOKE UCMOMHEHNst 0653aTenbCTBa N0 HEMY, CTOPOHBI
TEM CaMbIM rapaHTUpyoT cebe 3aluTy OT HeaobpOCOBECTHOrO NOBEAEHWSI KOHTPareHTa. To eCTb 3aKasuuk
paHblUEe YCTAHOBMEHHOTO BPEMEHN He CMOXeT noTpeboBaTh nepeaayy Co3daHHOro nNpou3BeaeHns nnbo Bo3-
MeLLeHVe YObITKOB, MPUYMHEHHBIX pacTopxeHnem goroBopa. CTOpOHaM Ha MOMEHT MoAnucaHus 4OroBopa
N3BECTEH MPOMEXYTOK BPEMEHU, 3@ KOTOPbI aBTOP JOIPKEH NEPeAaTh 3aka3umky roToBoe Npou3BeaeHue 1 no
COracoBaHuio CTOPOH UMYLLECTBEHHOE MPABO Ha HEro.

HekoTopble 13 uccnegoBaTenen npeanarakT UCKMOYMTL HOPMY, MPONKcaHHyo B ab63.2 4. 1 ¢T. 1289 'K
P®, B CBS3K C TeM, YTO OHa He 3alUMLLaeT WHTEepPeChl CTOPOH B Clyyae, eCni CPOK UCMOMHEHMS AOroBOpa He
ObIn UMK ONpeaeneH 1 HET BOSMOXHOCTM ero onpeaenuTs. [14] B npumep npuBoauTtca cutyaums, koraa aBTop
BCKOPE Nocre 3akIiYeHns JoroBopa co3fan npou3BeaeHue, CoOTBETCTBYHOLEE BCEM 0003HAYEHHBIM B A0~
rOBOpE XapaKTepucTUKaM, HO 3aKa3uuK OTKa3bIBAETCA €r0 MPUHATL U ONNATUTb, CChINAsCh HA AaHHY0 HOPMY.
BbIxoauT, 4TO aBTOP B CMOXMBLLENCS CUTYaLMK SBNSIETCS «cnabon CTOPOHOMY. B cBA3W ¢ 3TM AenaeTcs Bbl-
BOA O TOM, YTO B Cfly4ae OTCYTCTBMS B aHarmM3MpyeMoM Hamu LOrOBOPE YCMOBMS O CPOKE €ro UCMOSHEHMS
WK YCNOBMS, NO3BOMAOLLEr0 ONPEAEnUTb AaHHbIA CPOK, CTOPOHbI JOIKHbI NPUAEPXMBaATLCS 06LLero nomo-
XEHNS 0 CpOKe UcnonHeHus obszatenscTsa (cT. 314 TK PO).

Ha Hal B3rnsg, n3noxeHHas 3akoHogaTeniemM HopMa BriofiHe 060CHOBaHa, NOCKONbKY OTCYTCTBME CPO-
ka 1cnonHeHus obs3aTensCTBa No BO3ME3LHOMY AOrOBOPY 03HA4YaeT OTCYTCTBME OLHOMO U3 €ro CyLIeCTBeH-
HbIX ycnosuit (cT. 432 'K P®), a 3HauuT JOrOBOpP B TakOM Cryyae npusHaeTcs HesakniuveHHbIM. BeposTHee
BCETO YCNOBME O CPOKE Nepeayn Co3LaHHOro NPONU3BEAEHMS 3aKa3unKy 3aKkpenneHo B 3aKOHe B CBA3N C TEM,
4TO JOrOBOP aBTOPCKOrO 3aka3a 3aKmni4vaeTcs C Lenblo CO3AaHMs NpoM3BeaeHus B Bnvkaiiluen nepcnekTuBe.

Onwupasich Ha cT. 1289 'K P®, MOXHO AONYCTUTb, YTO B Heil OET pedb O CPOKE UCMOMHEHNS] aBTOPCKO-
ro 3akasa, KOTopbIf MCYMCISETCA C MOMEHTA 3aKMOYEHWe 4OroBopa A0 MOMEHTA Nepeaayn rotoBoro Npoms-
BeAeHNs 3aka3unky. O3HavaeT nu 310, YTO B MOMEHT CAauu MaTepUanbHOro HOCUTENst NPOVU3BEAEHMS aBTOP
[OMKeH nepefaTtb MMYLLECTBEHHbIE NpaBa Ha Hero? Monaraem, YTo Aa, T.K. NPy NOSTyYeHUM roTOBOrO NPou3-
BEAEHWS, 3aKa3umK Yalle BCEro 3anHTEPEcoBaH B BO3MOXHOCTY UM MOb30BaTLCA.

HekoTopble aBTOpbI, KOMMEHTVPYS PacCMaTPUBAEMYKO HaMM HOPMY, CHUATAIOT, YTO €CNU B AOrOBOPE
aBTOPCKOrO 3aKa3a OTCYTCTBYET YCMOBME O CPOKE €ro MCMOMHEHMS, HO MPK 3TOM OH COLEPXKUT CyLLECTBEHHbIE
ycnoBusi 4orosopa 06 OTUYXAEHWN WCKIMKOYUTENBHOM Npasa (MMULEH3NOHHOMO O0roBOpa) U MaTtepuarnbHbIi
HOCMTENb CO3AaHHOrO Mpou3BeaeHNs Obln NPeaoCTaBneH 3akasynky, TO «OTCYTCTBUE CyLLECTBEHHOTO YCNo-
BMS JOrOBOpA aBTOPCKOrO 3aka3a 3aTparvBaeT NULLb JaHHbIA AOroBOP W HE BIUSIET HA 3aKMKOYeHWe 4Orosopa
00 OTUYXKOEHUM UCKITKOYNTENBHOIO NpaBa M NIMLIEH3MOHHOTO JOroBOPa, NMOCKOMbKY K OTHOLLEHWSIM CTOPOH MO
CMeLLaHHOMY OroBOpY NPUMEHSIIOTCA B COOTBETCTBYHOLLMX YACTAX NpaBuiia 0 JOroBopax, afIEMeHThI KOTOPbIX
cofepxatcs B CMeLlaHHOM forosope» [16].
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C Halel TOYKM 3peHusi, JaHHOe YTBEPXOEeHWe NpOTMBOPEYMT OCHOBHOM LIENN 3aKIToYeHUs 4oroBopa
aBTOPCKOrO 3akasa, T.K. B NEPBYK 0vepeab N0 AaHHOMY 4OrOBOPY HEobXoauMo co3aaTb NpousBeneHe, Co-
[NacHoO YCTaHOBIEHHbIM 3aKa3unkom TpeboBaHusM, a Mocne ero nepefath B TOW WK WHOM HOPME B yKasaH-
Hble B JOrOBOpe 3aka3a Cpoku. Ecnun Bbl Lenb Joroopa 3akniyanach ToNbKo B nepefade UMyLECTBEHHbIX
npaB Ha Npou3BeeHne, TO TorAa OH HUYeM Bbl He OTNMYaNCS OT JoroBopa 06 OTHYKAEHUM UCKITKOYUTENBHOMO
npaea (MULEH3NOHHOMO [0roBopa). besycnoBHO MOSHBIM €0 UCMOSTHEHUEM MOXHO CYMTaTb TOSbKO Moche
nepefayn UMyLLECTBEHHbIX NPaB 3aKas3uuky, ecnu 3T0 NpegyCMOTPEHO JOTOBOPOM, B COOTBETCTBMM C NOMO-
XEHWAMU 4OroBOpa 06 OTUYKAEHWUM UCKNKYUTENBHOO NpaBa b0 NULEH3UOHHOTO J0roBopa.

Ctout 0bpaTuTh BHUMAHWE, YTO 3aKOHOAATENb MPEAOCTaBNSAET aBTOPY AOMOMHUTENbHBIN JIbFOTHBIN
cpok (4. 2 ¢T. 1289 TK) B cnyyae HeobX0AMMOCTU W NPU HANUYUN YBAXUTENbHbLIX MPUYUH (DONE3Hb U WHbIE
MPWYMHBI, HE 3aBMCSILLME OT BOSM aBTOpa) ANS 3aBepLUeHNst CO3haHMs NPOM3BEAEHNS MPOOOMKUTENBHOCTBIO
He MeHee OfHO YeTBEPTON YacTy 0bLLero cpoka no Aoroopy. 1o cornaleHno CTOPOH AaHHbIA CPOK MOXKET
ObITb yBENUMYEH. MpK CO3AaHMM aBTOPOM CROXHOTO 06bekTa (KMHOGMIbMA, TeaTpanbHOro nNpegcTaBneHns,
6a3bl f4aHHbIX) YCNoBMe 0 NMbFOTHOM CPOKe B OrOBOPE MOXET BbiTb NPONMCaHO MO COrNaLeHM0 CTOPOH.

Ecnn no ncteyeHmn npegocTaBNeHHOro NbroTHOrO CPOKa aBTOP TakK WU He 3akoHYKN paboTtaTb Hag npo-
N3BeOEHNEM, 3aKa3uuK MMEET NpaBo B OAHOCTOPOHHEM MOPsiAKE OTKas3aTbCs OT UCMONHeHWs gorosopa. Kpo-
Me TOro, 3aKa3uuk MOXET 0TKa3aTbCs OT JOroBopa Nocre UCTeYEHUst OCHOBHOMO CPOKa, YCTAHOBIIEHHOrO Ans
ncnonHeHust 06s3aTenLCTBa, B TOM Cryyae, ecnv U3 ycrnoswii 4oroBopa ByaeTt o4eBmaHoO, YTO Mpu HapyLle-
HWW CpPOKa 3aKa34yuK yTpaTUT MHTEPEC K 4OrOBOPY (Hanpumep, co3haHne BUAEOPONnMKa K npasgHuky 9 mas).

Hapsigy ¢ npegMeTom 1 CPOKOM UCMOMHEHMS KaK CyLLeCTBEHHbIMI YCMOBUSIMWA JOrOBOpPa aBTOPCKOrO
3akasa psif y4eHbIX OTHOCUT YCIOBWE O pa3Mepe Bo3HarpaxaeHus (YCroBue o LeHe) K ux uncny. B abs. 3 u. 1
cT. 1288 'K PO 3akoHoaaTenb onpeaenun, YTo 40roBop SBMNSETCS BO3ME3AHbIM, €CIN COrnalleHMeM CTOPOH
He BbINo NPeayCMOTPEHO MHOEe. Ha OCHOBaHMM AaHHOM HOPMbI, MOXHO CAeNnaThb BbIBOA, YTO OHA paccmaTpu-
BaeTCs Kak OMCMO3UTUBHAS, T.e. AONYyCKaeT 3aknoyeHne 6e3B03Me3aHOr0 AOroBopa, a 3HauuT roBOPUTH O
BO3HarpaxzgeHuu, kKak o CyLIeCTBEHHOM YCOBWW JOroBOpa aBTOPCKOrO 3akasa, HEKOPPEKTHO. Tak nn 3To Ha
camom gene?

Ecnmn mbl 0bpatumes k u. 2 ¢1.33 paHee aencTeoBaBLLero 3akoHa «O6 aBTOPCKOM MpaBe ¥ CMEXHbIX
npaeax», TO YBUAWUM, YTO TOrga 3aKOHOAATENb OAHO3HAYHO onpenensn 06s3aHHOCTb 3aKasynka BbINIaTUTb
aBTOPY BO3HarpaxzaeHve B BUAE aBaHca, pasmep, NopshoK U CPOK BbinnaTtbl KOTOPOro ONpeaensncs B 4oro-
BOpE MO COrMaLLeHno CTOPOH. Ha CerogHsIWHMA MOMEHT B 3aKOHOAATENLCTBE HET NPSIMOA HOPMbI, BMEHSIHO-
Lier B 06513aHHOCTL 3aKa3uuKy BbINnaTy aBaHca, HO KOCBEHHO Ham 06 aTom roopuT Y. 2 cT. 1290 'K PO, Ko-
TOpast 06s13bIBaET aBTOPA, HE MCMOMHMBLLErO LOrOBOP, BEPHYTb BbINMaYeHHbIN eMy aBaHc. Mbl MOXeM npea-
NONOXWTb, YTO, 3aKPENss NPaBoOBY HOPMY B TaKOW pefakuuu, 3aKOHOAaTenb nogpasymeBar, YTo npu 3a-
KMOYEHUM CTOPOHAMM BO3ME3LHOTO 4OrOBOPa, YCOBME O BbiNNaTe BO3HArpaXaeHus, B TOM YMCIE aBaHCa,
onpeaenseTcs kak camo coboit pasymeroLLieecs.

HekoTopble LMBUNUCTLI HE ONPEAEnsitoT LEHY, KaK CYLLIECTBEHHOE YCIOBME paccMaTpuMBaEMoro 4oro-
BOpa, CCbinasich Ha u. 3 cT. 424 TK PO, cornacHo KOTOpOM LieHa, ECNK OHa U3HaYanbHO He Bbina onpeaeneHa
Npu 3aKNYEHN BO3ME3LHOTO AOroBOpa, B3MMAeTCs N0 aHanoriu ¢ ApyrumMmn obbekTami MHTENNEKTyansHoM
COBCTBEHHOCTM NMpy CpaBHUMbIX 06cTosITENbCTBaX. [10] Mbl HE MOXEM COrMacuTLCA C AaHHOM TOYKOM 3pEHNS,
NoCKOIbKy 0OBEKT OroBOpa aBTOPCKOro npaea 0bnagaet CBOeH CneunmKomn, YHUKaNbHOCTLIO M OpUriHarn b-
HOCTbIO, TAKKE YUMTbIBAETCS TBOPYECKMUIA TPYA MPW €ro CO34aHnu, a 3HaUMT, YCTAHOBUTb PbIHOYHYIO LIEHY No
aHaroram OLEHMBAEMOro NPON3BEAEHNS HE NPEACTABNAETCA BO3MOXHbIM.

BbiCka3blBanoch Takke MHEHWe O TOM, YTO 3aKOHOAATeNb AOMKEH YCTAHOBUTL MAHUMANbHbLIN pasMep
BO3HarpaxaeHuns nnbo nopsaok ero onpeaeneHns 3a NpoLecc Co3aaHne NPou3BEAEHUs 1 rMaBHOE 3a nepe-
Aayy MMYLLECTBEHHbIX NPaB Ha HEro, KOTOPbIN AOMKeH ObiTb 06513aTenbHO COBM0AEH CTOPOHAMU MPY 3aKMHo-
YeHWn LOoroBopa aBTOPCKOro 3akasa. [17, ¢. 9] O6bI4HO LieHa Kak CYLLECTBEHHOE YCMOBME BO3ME3AHbIX AOrO-
BOPOB O nepefaye MMYLLECTBEHHbIX NpaB Ha 06bEKTbI MHTENNEKTYanbHO COBCTBEHHOCTU MOXKET ObITh yCTa-
HOBMeHa B ABYX hopmax: nyTemM (hMKCMPOBAHHOTO Pa30BOro (MayLlianbHOro nnatexa) unu neprognveckux
nnatexei, NPOLEHTHbIX OTYUCMEHNIA OT NONYYEHHOro Aoxoaa (posinTh).
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Hanpumep, nogobHble npaBuna onpeaeneHns MUHUMarbHOW BbiNnaTbl aBTOPCKOrO BO3HArpaxaeHus
3a HeKoTopble BUAbI (Yalle Bcero nybnnyHoro) MCnonb30BaHWS NPOU3BEAEHUI UCKYCCTBA M NUTEpaTypbl 3a-
kpenneHbl B MNoctaHoBneHun Mpasutenscta PO Ne 218 ot 21.03.1994r. OgHako 310 He 3anpeLlaeT CTopo-
HaM Takxe YCTaHOBUTb B AOrOBOPE KOHKPETHbIN pa3Mep BO3HarpaxaeHus mbo UHoWM nopsigok B3ammopacye-
TOB, @ TO M BOBCE 0TKa3aThbCS OT NNaTexen.

Kak Mbl y)xe paHee BbISICHUIM, YTO 3aKntoyeHne 6e3803ME3AHOr0 JOroBopa npegnonaraeT OTCyTCTBUe
B HEM YCIOBYWS O LieHe. B TakoM cryyae BO3HUKAET BOMPOC, a Kak Torda bbiTh € pacxodamu Ha cosgaHue npo-
n3BegeHns? B 3akoHogaTeNnbCTBE OTCYTCTBYET HOpPMa, KOTopas Obl Morna perynupoBaTh pacrnpedeneHue
pacxofoB Mexzay CTOpOHaMu Mo OroBopy aBTOPCKOrO 3akasa, NO3TOMY B Crydae HeobXoaMMOCTH 1 Hexena-
HWS' aBTOpa HECTU BO3MOXHO CYLLECTBEHHble 3aTpaTbl, CBA3AHHbIE C CO3[aHWEM MPOWU3BEAEHMS, CTOPOHAM
CTOWUT JOTOBOPUTLCS O BO3MELLEHNM NOHECEHHBIX PACXOA0B.

[TOMMMO BbILLENEPEYNCTIEHHbIX CYLLECTBEHHBIX YCIIOBUA B JOrOBOP aBTOPCKOrO 3akasa B 60MbLUMHCTBE
CcnyyaeB MOryT ObITb BKIHOYEHbI YCOBKS O NOPSAKE NPEAOCTABNEHNS UMYLLECTBEHHBIX MPaB Ha CO34aHHOe
npomsseneHune. B cooteeTcTBMM € 4. 2 cT. 1288 MK PO goroBopom MOXeT BbITb MpeayCMOTPEHO OTHYXAEHME
3aKa3u4mKy MCKITIOYMTENBHOTO NpaBa Ha CO3A4aHHOE aBTOPOM NPOU3BEEHWE UK NMPeJoCTaBNeHMe eMy npasa
MCNONb30BaHWS NPOU3BEAEHNS B YCTAHOBIIEHHbBIX JOTOBOPOM Mpeaernax.

B Hay4HO-NpaBoBOW Cpefe MHOXECTBO UCCreLoBaTeNen CKIIOHSETCS K TOMY, YTO CYLLECTBEHHbIE YCNO-
BMS OroBopa 06 OTYY)XAEHWUW UCKITHYMTENBHOrO Npasa (MNLEH3MOHHOTO A0roBopa) AOMKHbI BbITb OTHECEHDI
K YMCIy CYLLECTBEHHbIX YCNOBWIA JOrOBOpa aBTOPCKOrO 3aKasa W y4uTbIBaTLCS C HAMK HapaBsHe. [18, c. 342]
Mbl ¢ AaHHbIM MHEHWEM COrMacHbl, HO CTOUT OrOBOPUTLCS, YTO JOrOBOP aBTOPCKOrO 3akasa JOMKeH coaep-
XaTb B cebe yCroBus 4OrOBOPOB O PACMOPSKEHUN UCKITHOYNTENBHBIM NpaBoM. Ecniv ctopoHamm He Bbino 06-
rOBOPEHO B JOrOBOPE aBTOPCKOrO 3akasa yCroBue 0 nepeade 3aka3yuky MMYLLECTBEHHOrO npaea Ha npouns-
BEJiEHNe, TO OHU M He MOXET SIBMNATLCSA CYLLECTBEHHBIM YCMOBUEM, @ 3HA4YUT W TpeboBaTb NpeLoCTaBnEHMs
AaHHbIX NMPaB 3aKa34uK He Brpase.

[MoaBOAs WUTOT, CTOUT OTMETUTb, YTO CYLLECTBEHHbIE YCMOBUS JOTOBOPA SBMSETCA BAXHbIMU U KBanu-
OULMPYIOLWMMM NPU3HAKaMK, NO3BONAIOLLMMI OTAENUTL rPaxaaHCKO-NpaBoBbIe 4OrOBOPLI Apyr OT apyra. [o-
rOBOP aBTOPCKOrO 3akasa npefcTaBnseT coboit CoXHY opMy AOroBopa, KoTopast UMEET CBOWM OCOBEHHO-
CTW Npy 3aKnioYeHnn. Kak Mbl BbISICHUMKW, HAnMYMe TeX UK UHbIX CYLLECTBEHHbIX YCIOBUIA ONpeaensieTcs B
3aBMCUMOCTM OT 3aMHTEPECOBAHHOCTY CTOPOH. [1py cOCTaBneHn BO3ME3AHOTO AOrOBOpa aBTOPCKOrO 3akasa
CTOPOHbI B 0Bs13aTENbHOM MOPSIAKE AOIDKHBI COrnacoBaTh NPEAMET, CPOK UCMONHEHNS 06s3aTenbCTBa, pas-
Mep ¥ NOPSIAOK BbINMaThl BO3HArpaxaeHus, a Takke npu HeobXoaMMOCTM - YCroBKE O nepedadn umylle-
CTBEHHbIX NpaB Ha npou3sefeHne. B pamkax odopmneHns 6e3Bo3mMe3aHOro 4OroBopa aBTOPCKOrO 3akasa
BONpoc 06 onpeaeneHnn LigHbl OTNaaaer.
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YIIK 347.123

NPABOBON MHCTUTYT LIMDPOBLIX MPAB B
POCCWW: UCTOPWUA PABUTKA

NEMIUHA AHACTACHA AH[IPEEBHA

acnupaHT 3-ro roga oby4yeHus
Kacbeapbl rpaxgaHckoro npaea 1 npoLecca
®rAQY BO «benropoackuit rocyaapCTBEHHbIN HALMOHANbHbIN UCCeLoBaTENbCKUA YHUBEPCUTET

AHHOTauuA: B JaHHOM CTaTbe PaccMaTpUBaeTCs UCTOPUS LINPOBBIX NPaB kak B Poccuu, Tak 1 3a pybexom.
WccnenosaHbl NoaxoAbl OPUCTOB K LMDPOBOMY MpaBy Kak K €4WUHON OTpacny npasa 4 MpoaHanu3vpoBaHa
HeobX0AMMOCTb BBEAEHUS MPUHLMMNANBHO HOBOTO 3aKOHOAATeNbCTBA ANS PErynupoBaHus MoCTaBIEHHOTO
Bonpoca. PaccmoTpeHbl Mmoaxodbl K onpefeneHnio LMdpoBOro npasa, OTPaXEeHbl OCHOBHbIE MPOEKTbI K
(hefiepanbHbIM 3akoHam M OTpaXeHbl HOBLUECTBA B 3akoHofaTenbcTee Poccuiickon deaepaumn. Caenatb
BbIBO/bI O JanbHenLem pasBuTUM MHAOPMALMOHHBIX MpaB BO BCEM MUPE B LIeNoM 1 B POccui B YaCTHOCTH.
KnioueBble cnoBa: Lndposble npasa, MHOPMaLMOHHbIe NpaBa, knbepnpaso, NpaBoBOI MHCTUTYT, OTpacrb,
UcTopUS.

THE LEGAL INSTITUTE OF DIGITAL RIGHTS IN RUSSIA: HISTORY OF DEVELOPMENT
Demina Anastasia Andreevna

Abstract: This article examines the history of digital rights both in Russia and abroad. The approaches of
lawyers to digital law as a single branch of law are studied and the necessity of introducing fundamentally new
legislation to regulate the issue raised is analysed. The approaches to the definition of digital law are
considered, the main drafts to federal laws are reflected and the innovations in the legislation of the Russian
Federation are analysed. Conclusions are drawn about further development of information rights in the world
in general and in Russia in particular.

Keywords: digital rights, information rights, cyberlaw, legal institution, branch, history.

B koHue XX Beka, nocrne nepexoga MHAycTpuanbHoro obuiectsa K o6LecTBy MH(OpPMAaLWOHHOMY,
XM3Hb  Ntogei nepectana ObiTb  npexHen. B GonblMHCTBE  CTpaH Mupa  WHGOPMALMOHHO-
TENeKOMMYyHUKaLUMOHHas ceTb «/IHTepHeT» CTana urpatb 3HaYuMyto posib B Cyabbax rpaxaaH. HensbexHbii
NpoLecc KOMMbITEPU3ALMM NPUBEN K TpaHcopmaumn Bcex chep OBLLECTBEHHOW XKU3HU — COLMAnbHON,
[YXOBHOM, SKOHOMWYECKOW U nonmTuyeckon. CylecTBEHHbIE HOBLUECTBA Havanu MosIBNSATLCS B MPaBOBOA
cthepe.

Kak nucan n3BecTHbIi amepukaHckui opuct Pobept Amboprn B camom Havane XXI Beka: «/HTepHeT
nopoaun cBot cobCTBEHHYIO cepy npasa. HTEpHET-NpaBo — 3TO AWHaMU4Has, rMbkas v HeusBeaaHHas
obrnactb npakTUKK, rae npaeuna eLle He onpegeneHbl OKOHYaTeNbHO. Ha caMoM aene ato Jaxe He OTAenb-
Has obnacTb npaBsa, (PaKTUYECKN ITO CMECH TEOPUM W MPAKTUKKA, B3SATbIX U3 pasnnyHbIX cep, — MeLlaHnHa 13
yacTew, B3ATbIX U3 WHTENNeKTyanbHOW COBCTBEHHOCTH, rpaxaaHCKkux cBobos, AENUKTHOMO, YrOI0BHOrO, MY-
LECTBEHHOr0, TEeNEeKOMMYHWUKALMOHHOM0, MEXOYHAapO4HOrO TOProBOTO, KOMMEPYECKOrO M KOSIM3MOHHOIO
npasa» [8, p. 139].

CeroaHs CroxHO NpeACTaBUTb MEXOTPACNEBYI NPaBOBYIO KOH(EPEHLMIO, Tae He noaHumancs Obl BO-
NpOC 0 U1pOBbIX NpaBax, O AarnbHENLLEM Pa3BUTUK 3TOTO HanpaBneHNs. 3TO TaK Ha3blBaEMbIl TPEH Halle-
ro spemenn — LIOA, kpunToBanioTa, GUTKOMH, TOKEH... 3a nocnegHue OECATUNETUS YENOBEYECTBO 3HAYU-
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TENbHO NPOABUHYIIOCH B CBOEM HAy4HO-TEXHOMOMMYECKOM pasBuTum. TexHonorun «brnokyenHy», VPN, kpunto-
BantoThl, CBA3b 5G, nHAyCTpus 4.0 — Be3 BCeX 9TUX U MHOTUX APYTUX TEXHOMOTMYECKMX HOBLLECTB COBPEMEH-
HbIA MUP HEMBICITUM.

Ho, ans Havana, pasbepemcs ¢ NOHATUAHO-KaTeropuarnbHbiM annapatoM. CerogHs CylecTByeT ne-
ranibHoe onpegesneHne MHPOpPMaLMOHHOrO NPOCTPaHCTBa, cogepxalleecs B CTpaterum passutus MHopma-
LoHHoro obulectBa B Poccuinckon ®eaepaumm Ha 2017-2030 rogbl: «MHGOPMaLMOHHOE NPOCTPAHCTBO — 3TO
COBOKYMHOCTb WH(hOPMALMOHHBIX PECYpCcoB, CO3haHHbIX CybbekTamn WH(OPMAaLMOHHOW Cdepbl, CPeacTB
B3aUMOLENCTBUSA TakuX CyObeKToB, NX MH(OPMALIMOHHBIX CUCTEM W HEOBXOAMMON UH(POPMALMOHHON UHMPa-
CTPYKTYPbI».

[Monarato, YTO Takke NOMMYHLIM U LienecoobpasHbiM ByaeT SBNATLCS aHanW3 U cucTeMaTu3aLmus UcTo-
puK pasBuUTUS LdpOBLIX Npas.

WTak, ans Havana HeobXxoaMMO YAeNUTb BHUMaHWe 3apOoXaeHW0 LMdgpoBbIX npas B Mupe. M3Hayanb-
HO, B koHUEe XX — Havane XXI| Beka amepuKaHCKue 1 eBPOMNENCKIE OPUCTbI BbiCKasany MHEHUE O TOM, YTO
WHTEPHET-NPaBO — COBOKYMHOCTb HOPM, KOTOPbIE OTHOCATCS K pasfnnyHbiM 0bnacTam npasa u perynupyroT
HenocpeCTBEHHO OTHOLUEHNS, CBA3AHHbIE C MHTEPHET - MPOCTPAHCTBOM.

YOuBUTESNBHO, HO B MEXOYHAPOOHOW cpefe TO Xe CaMOe MHeHWe SBNSETCS MaBeHCTBYOWMM U no-
HbIHE, HECMOTPS Ha TO, YTO aKTUBHOE Pa3BUTHE UHTEPHETA M LNGPOBLIX NPaB UAET BOT YKE YETBEPTb BEKA.

Takum 06pa3om, PUCTbI 3a PyOEXOM CUMTAIOT, YTO MHTEPHET-NPaBO, B OTINYME OT Apyrx obrnacTtei n
oTpacnei, XxapakrepusyeTcsi CBOEN HeCTabUIbHOCTBLIO U HE SIBMSETCS HAAEXHOM 06nacTbio NPaKTUKKM, BKITHO-
yas B cebs 3akoHodaTenbCTBO 06 MHOPMALMOHHON Be3onacHOCTH, 06 UHTENNEKTyanbHON COBCTBEHHOCTH,
cthepy rpaxgaHckux ceobo n mHoroe apyroe [11]. Bce 310 Takke ckasbiBaeTcs Ha pasHOOOpasnn KHUT, KO-
TOpblE cogepxat B cebe nHopmaLmio 06 MHTEPHET-MPaBe, HauMHas OT aHanuaa Teopun aBTOPCKWX NpaB B
310 06nacTn 1 3akaH4MBas UccnegoBaHUEM HarOroB.

Tarke NtobOMNbITHEIM SBMSETCS TOT (DAKT, YTO HA CEroaHsLIHEE A€Hb, HAPSAY C TEPMUHOM «MHTEPHET-
NpaBO» B MHOCTPAHHbIX rOCY4apcTBaxX akTUBHO MCMOMbL3YIOTCS TaKke KaTeropuu, kak «Beb-npaBoy», «KOMMbHO-
TEpHOEe NpaBoy, «KMbepnpasoy.

TaK, ¢ Te4eHMeM BPEMEHU, UCTOPUS PA3BUTUS LPOBLIX NpaB B 3apybexHbIX rocyaapcTeax npouna
HeKoTopble CTaguu pasBuTUs, BbiNM HanMcaHbl KHWUMM, NPOBEAEHbI UCCNEeoBaHUs B pasHbix 06nacTsx, HO
TEOPETUKA BCE-TAKM OCTAHOBUIUCH HA TOM, YTO MHTEPHET-MPABO HE SBMSETCS CAaMOCTOSTENbHON OTPACbiO
npaea, a NpeacTaBnseT coboit COBOKYNHOCTb Pa3HOOOpa3sHbIX NPaBOBbIX HOPM M MHCTUTYTOB. UTO KacaeTcs
npakTukK, Hanpumep OpraHuaums OBbeanHeHHbIX Hauui, npuHana psg pesosniouuii, B TOM UK MHOM ac-
nekTe, NOCBSILLEHHbIX 0BecneyeHnto LMgpoBbIX Npas, OAHON M3 Takux sensetcs Pesontoums «O npase Ha
HEeNPUKOCHOBEHHOCTb YaCTHOM XM3HM B LdhpoBOiA Bek» [5]. Ha BHYTpUrocydapCTBEHHOM ypoBHe 60MbLuoe
KONMUYECTBO CTPaH akTUBHO NPUHUMAET BONbLLIOA MaccMB HOPMATMBHO-NPABOBbIX aKTOB, KOTOPbIE Bbl BCECTO-
POHHE yperynupoBasni BOMpOChI, CBA3aHHbIE C NOSIBIEHNEM B XW3HW rOCyAapcTBa LUMGpOoBLIX NpaB. Tak, B
2015 rogy B Wtanuu, napnameHTom Obina npuHsaTa [leknapauus o npaeax B MHTepHeTe [6], PpaHLms xe B
2016 rogy npuHsna 3akoH «O uudposon pecnybnvkey [7].

VIHTEpeCHbIM SBNSETCA TOT (PaKT, YTO Y HOPUCTOB HE CMOXWUIOCH OOHO3HAYHOTO MHEHWSt MO BOMPOCY,
HYXKOAETCS NN MHTEPHET-NPaBO B OTAENBHOM, NPUHLMINANEHO HOBOM PEryriMpoBaHMm, C NOCReAyoLWmMM naaga-
HWeM 3aKOHOAATENbHbIX akTOB, Uk ByaeT AOCTaTO4HbIM BHECTM KOPPEKTUBLI B YXKe CYLLECTBYHOLME 3aKOHbI.

BmecTe ¢ 3TUM, CEroaHsa Tak Xe He CrOXWUIoCh €AMHOE MOHUMaHWe LMPOBbIX NpaB Kak CaMoCTos-
TENbHOW KaTeropuu.

CambIM pacnpoCcTpaHeHHbIM SBNSETCA NOHUMaHWE UWGPOBLIX MPaB Kak «MpaB YenoBeka, agantupo-
BaHHbIX K YCMOBMAM WH(OPMaLMOHHOTO 06LecTBa, B YaCTHOCTK, NPABO HA HEMPUKOCHOBEHHOCTb YaCTHOM
XM3HW, NPaBo Ha 0OMEH MHOopMaLmen, NpaBo Ha CBOOOAHOE BbIPaXXEHME MHEHUS B CETW, NpaBO AOCTyNa K
ANEKTPOHHOM ceTuy [13].

CyLecTByeT ApYrou BapuaHT TPaKTOBKM LIMPOBbIX NPaB — OHU pacCMaTPUBAKOTCA Kak «yHUBEPCanb-
HOe NpaBo YenoBeka, HO adanTMPOBaHHOE K YCNoBMaM Ludposoro obuiectsax(10].

CerogHs B Hallemn CTpaHe Hapsiay C NOHATUEM «MH(OPMALMOHHBIE MpaBay MCMOMb3YITCS Takne KaTe-
ropum, Kak «UudpoBble NpaBa» 1 «kKOMMYHUKATUBHbIE NPaBay.
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Uto kacaetcs, passuTus Ludgposbix npas B Poccuickoint denepaumm, pacnopsbkeHnem Ne 1632-p ot
28.07.2017 ropa lNpasutensctBo P® ytBepanno nporpammy «Liucposas akoHomuka Poccuitickon depepa-
Lnmny», B CBA3M, C YEM BO3HMKIA HEOOXOAMMOCTb CO3AAHNS MHCTUTYLMOHANBHON OCHOBBI HOBbLIX SKOHOMMY -
CKUX OTHOLWEHW. [poBeas aHann3 gaHHOW NporpaMMbl, MOXHO cAenaTb BbIBOL O TOM, YTO NpaBo WUrpaet
NepBOCTENEHHYIO 1 KMIOYEBYHO POSb B BOMPOCE PasBUTUS U LNGPOBU3aLIMN SKOHOMUKA.

B 2018 rogy B locypapcteeHHon [lyme ®epepansHoro CobpaHus Poccuitckon ®epepauun npowwno
nepBoe YTeHWe NpoekTa peaepansHoro 3akoHa Ne424632-7, KOTOpbIM BBOAUTCS paHee He CyLLeCTBOBaBLUMNA
BMZ UMYLLECTBEHHbIX NpaB — LMgpoBbIe npasa.

®epepanbHbiM 3akoHoM oT 18.03.2019 roga Ned4 - ©3 lpaxgaHckuin kopeke Poccuitickon Gepepaumun
Bbin gononHeH ctatbeit 141.1 nog HasBaHwem «Llndgposble npasay» [2]. B yacTu nepBoW AaHHOW CTaTbu
paxpaHckoro kogekca Poccum 3akpenneHo oduumanbHoe onpegeneHne umgposbix npas. YacTb BTopas
CTaTby OnpefensieT Lo, KOTOPOe UMeeT BO3MOXHOCTb pacnopskaTbCs LMgpoBbIM NpaBoM. YacTb 3 cTaTbm
141.1 'paxgaHckoro kogekca Poccuiickon Geaepauum roBopuT 0 TOM, YTO «nepexod LndpoBoro npaea Ha
OCHOBaHUM CAEeNkM He TpebyeT cornacus nuua, 0653aHHOro No Takomy Ludgposomy npasy» [1].

Tatke Obinn BHECEHBI M3MeHeHUs B cTaThto 160 MpaxagaHckoro kogekca Poccuickon egepauuu, roe B
HbIHE CYLLECTBYIOLLEN PeAAKLMM MPSIMO YCTAHOBIIEHO: «3aKOHOM, MHbIMU NPABOBLIMW aKTamMu 1 COrMnaLleHNEM
CTOPOH MOXeT ObITb NpefyCMOTPEH creumanbHbi cnocod JOCTOBEPHOro onpeaeneHns Nuua, BoipasvBLUETO
Bontox» [1] . Takomn cnocob MOXHO CMeNo HasBaTb LMPOBLIM.

31 monsa 2020 roga 6bin NpuHAT GegepantHbii 3akoH Ne 259-03 «O undpoBbIX UHAHCOBbIX aKTMBAX,
UMPOBON BasloTe U O BHECEHUU U3MEHEHU B OTAENbHbIE 3aKOHOAaTenNbHble akThl Poccuitckon ®enepa-
LMn», KOTOPbIA YperynupoBsan BbiMycK, y4eT 1 obpalleHne LmgpoBbIX (OMHAHCOBbIX aKTUBOB, B HEC U3MEHE-
HWa B psg PefepanbHbIX 3aKOHOB, Takux kak ®egepanbHbint 3akoH «O peknamey, PegepanbHbli 3akoH «O
HecocToaTenbHOCTH (6aHKPOTCTBE)» U MHOMMX ApYrvX, onpeaenun ob6opoT udpoBoi BanoTsl [3].

Kak oTmeuvaeT poccuiicknii uccrnegoBaTens B 0b6nactu uudpoBoro npaea; «B Poccun caenaH nepeblii
Luar no fieranusauumy rpaxaaHcko-npaBoBbIX OTHOLIEHWA B LIMPPOBOU OEATENLHOCTY B BUAE LNGPOBLIX Npas,
O[1HaKO OCHOBHbIE NMPABOBbIE KAaTEropUM: LMpoBas cuctema, UMMPOBOK JOKYMEHT, LMGPOBOU NPOAYKT — He
onpenerneHbl, YTO 3HAYUTENBHO 3aTPYAHAET MPAKTUKYIOWMM tOpUCTaM MOHUMaHWe HOBENI, MOCBALLEHHbIX
UmcbpoBbIM npaBamy [11, c. 16].

«Heobxoaumo, ogHako, cobnogatb TOUHY MePY B COOTHOLIEHUW TPaXAaHCKO-NPaBOBbIX U UHbIX (He-
LUMBUIIUCTUYECKUX) MPU3HAKOB MPWU MOCTPOEHUM aLEeKBATHOM COBPEMEHHOMY COCTOSHUKO SKOHOMUYECKOU
LEUCTBUTENBHOCTU CUCTEMbI OGBEKTOB rPaXaaHCKUX Npas, He JonycKas AKNEKTUYHOro 0bbeanHeHUs npu3Ha-
KOB He TOMbKO PasHOMPUPOAHBIX, HO 1, Boniee TOro, UCKITKYaKOLWMX Apyr Apyra.

Pan TeopeTUKoB KPUTUYHO OLIEHWBAIOT MPEANPUHATYI0 3aKOHOAATeneM MorbITKy ferann3osartb MNoHSs-
THe LUMgpOoBbIX NpaB, rOBOPS O TOM, TO «MOHATME LMGPOBOro npasa He packpbiTo, 3 MEKTUBHbIE MePbI KOH-
TPOns B LnUhpOBOM cpesie He YCTaHOBMeHbI»[9].

B Hactosiwee Bpems B ocyaapctBeHHyto aymy ®egepansHoro CobpaHus Poccuiickon ®epepaumm
BHECEH NMPoeKT 06 OTBETCTBEHHOCTU 3a HapyLUEHWe LMpOoBbIX NpaB, Tak, WTpadbl AN KPULNYECKUX ny, 3a
HeneranbHbIn Boinyck LIGA moxeT coctasutb 4o 1000000 pybneit.

Wtak, paccMOTpeB UCTOPUIO LMGPOBLIX NpaB, kak B Poccum, Tak 1 3a pybexom, uccrnesoBas noaxoab!
OPUCTOB K LMCPpOBOMY NpaBy Kak K €AWHON OTpacnu npasa ¥ npoaHanu3vpoBaB HEOOXOAMMOCTb BBEEHMS
MPUHLMNMaNBLHO HOBOTO 3aKOHOAATENbCTBA A/ PerynupoBaHus MOCTaBMNEHHOrO BOMpOCca, Mbl MOXeM CAe-
naTb OHO3HAYHbIE BbIBOABI.

Bo-nepsebix, UnhpoBoe NpaBo Kak B HaLLen CTpaHe, Tak ¥ BO BCEM MWPE, HAXOAMTCS Ha HavarbHOW
CTagun CBOEro pa3suTis u Tpebyet fopaboTKM U COBEPLUEHCTBOBAHWS, BBEAEHUS MPUHLMMUANBHO HOBbIX
TEPMWUHOB, MOMOXEHWIA, KOTOPbIE HEOBXOAUMbI A1 MOHUMAHWS U OCMBICTIEHUS U OPUCTaMK, U 0BbIYHBIMM
rpaxgaHamu,;

Bo-BTOpbIX, UMPOBOE 3aKOHOLATENLCTBO Kak B Poccuickoit deaepaumm, Tak u 3a pybexom, HOCUT
HecMCTeMaTU3POBaHHbIN XxapaKTep;

B-TpeTbux, cuctematuaumMs HopM npasa, Perynmpyrowmx Ludposyo cdepy xu3Hu obuiectsa B OT-
AenbHY0 0Tpachb npaBsa, ABNSETCS NpexneBpeMeHHON.
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YIIK 340

0CHOBAHWA BO3HUKHOBEHWA OTHOLIEHWM
[10 0bASATEJIbHOMY I'0CY JAPCTBEHHOMY
CTPAXOBAHWH XW3HW N 3[10POBbA
COTPYAHWKOB YWC

WCTOMWUH HUKWUTA KOHCTAHTWHOBY

cnywarens
Akagemus ®CUH Poccuu, topuandeckuii hakynbteT

AHHOTaUMA: aKTyanbHOCTb TEMbI JAHHOTO UCCNEeLOBaHUSA 3aKNYaeTCs B TOM, YTO, He B3upas Ha To, YTO
NHCTUTYT cnyx6bl B YUC P®, 1, B 4acTHOCTW, rocyaapCTBEHHON CyXObl B YrONOBHO-MCNPABUTESIbHbIX
yUYpexXneHusx, UMeeT JO0BOMbHO MPOLOMKUTENBHYK UCTOPUKD W OMbIT, BCE Xe, NOAPOBHbLIA Hay4HbIA 1
NPaBOBOW aHanu3, kacawwuncs ocobeHHocTen coumanbHon 3awmTbl coTpyaHukos YUC P® Ha aaHHbIN
MOMEHT HeT. B pesynbTate yero, B JaHHOM WUCCEA0BaHUW HEOOXOAMMO NpoaHanu3MpoBaTb 0COBEHH O-
CTW counarnbHoi 3awwuTbl B PO, a Takke U3y4uTb COBPEMEHHbIE OCHOBBI COLMANbHON 3alyuTbl COTPYAHU-
koB YWC P® n BbigenuTb aktyansHble npobnemsl B AgaHHOM obnactu. Bee ckasaHHOe NO3BONSIET caenatb
BbIBOA, YTO AaHHAs TeMa ABMNSETCS akTyanbHOW U npeacTaBnseT coboit 0cobblit MHTEpEC.

Llenb aaHHoOi cTaTbn — NpoaHanu3MpoBaTb OCHOBbLI BO3HUKHOBEHMUS OTHOLIEHWA N0 06s3aTeNbHOMY roCy-
AapCTBEHHOMY CTPaXOBaHMIO XWU3HU U 300p0oBbs coTpyaHukos YUC.

KnioyeBbie cnosa: ctpaxosaHue, YUC, cotpygHukn YUC, ctpaxosaHue cotpyaHukoB YWC, rocypap-
CTBEHHOe CTpaxoBaHue, 06g3aTenbHoe rocyapCTBEHHOE CTPaxOBaHMe.

THE GROUNDS FOR THE EMERGENCE OF RELATIONS ON COMPULSORY STATE LIFE AND HEALTH
INSURANCE FOR EMPLOYEES OF THE UIS

Istomin Nikita Konstantinovich

Abstract: The relevance of the topic of this study lies in the fact that, despite the fact that the institute of ser-
vice in the Criminal Justice System of the Russian Federation, and, in particular, public service in penal institu-
tions, has a rather long history and experience, nevertheless, a detailed scientific and legal analysis concern-
ing the features of social protection of employees At the moment, there is no criminal code of the Russian
Federation. As a result, in this study it is necessary to analyze the features of social protection in the Russian
Federation, as well as to study the modern foundations of social protection of employees of the Criminal Jus-
tice System of the Russian Federation and highlight current problems in this area. All of the above allows us to
conclude that this topic is relevant and of particular interest.

The purpose of this article is to analyze the basics of the emergence of relations on compulsory state life and
health insurance for employees of the UIS.

Keywords: insurance, UIS, employees of UIS, insurance of employees of UIS, state insurance, compulsory
state insurance.

CouuanbHoe CTpaxoBaHuWe, KOTOpoe MpefCTaBnsieT coBO0i MexXaHW3M MO BO3MELLEHWIO rpaxaaHam
CTpaHbl pe3ynbTaToB UMEHLLMXCA PUCKOB B COLMANbHOIA 06nacTy, KOTOPbIe MOXHO CBS3aTh C (hakTOM MoTepH

[l INTERNATIONAL SCIENTIFIC CONFERENCE | WWW.NAUKAIP.RU




HOPUCTIPYAEHLINA, 3AKOH U NOPAOK

TPYAOCNOCOBHOCTU M NONyYeHns CTabumnbHOM Npubbinn (yxon ¢ paboTbl/yBonbHeHWe). [aHHas dopma nomo-
Wy 6asmpyetcs Ha B3HOCax paboToaatenen, paboTHUKOB, OHW OTHOCUTCS TOMBKO K TEM rpaxzaaHam, KoTopble
NPOM3BOAWIM BbINNATy CTPaX0BbIX B3HOCOB.

3Hau1mor Mepoit rocygapcTBa no coumansHon 3awute cotpyaHukos YUC PO aenseTcs HageneHue ux
obs3aTenbHbIM CTPaXOBaHUEM XM3HW U 300poBbs. Kaxabli rog ®CYH PO 3aknioyaeT KOHTpaKT co cTpaxo-
BbIM yupexzeHueM B nonbay cotpyaHukos YUC P®. B cBot oyepedb, BENMYMHA CTPAXOBbIX BbINAAT B Cy-
Yae (paKTa Hanmuus CTPaxoBoro cryyas onpeaeneH B Tekcte n. 2 ¢1. 5 ®3 PO o1 28.03.1998 r. Ne 52-031.

Bbinnatbl, HaleneHHble Ha CaHaTOPHO-KypopTHOE NeveHne coTpyaHuky YNC PO u ero cembe sBnseT-
CSl Ha CerofHs Takxe OLHUMU U3 BaxXHbIX HANPaBIieHUI OCYLLECTBNEHNS COBPEMEHHON rocy4apCTBEHHOM Mo-
FIMTUKM NO YaCTW cCoLmManbHOM 3awuTbl coTpyaHukos YUC PO.

Bbinnarta nogbeMHoro nocobus 1 CyTOYHbIX perynupyeTcs TEKCTOM, codepxaluuics B Hopmax Mpukasa
OCUH P® ot 08.09.2020 r. Ne 6362.

VHbIM BapuaHTOM coumarnbHoi 3awwmTbl cotpyaHukos YUC PO crano obecneyeHne prHaHCOBbIX Bbl-
nnat, KOTOpble HENOCPEACTBEHHO CBA3aHbI C MPOE3AOM COTPYAHMKA K MECTY peanu3auuit OCHOBHOIO (KaHUKY-
NSPHOro) OTRycKka no Tepputopum (B rpaHuuax) Tepputopun ctpaHbl. Heobxoaumo 3aech ykasaTb Ha TO, YTO
9TV MeponpuUATUS KacalTcs UMEHHO onpeaeneHHomn kateropumn cotpyaHukos YUC P®. Tak, KoHcTUTyumoH-
Hbin Cyg P® yacTo ykasbiBaeT Ha TO, YTO paccMaTpMBAEMbI BapUaHT COLMAanbHOM 3aluTbl NpeacTaBnseT
cob0oM couuarnbHyo NbroTy, 3aKOHHOE MPaBO Ha KOTOPYK HEMOCPEACTBEHHO TekcToM KoHCTUTyumm P® He ra-
PaHTUPYETCS, B pesynbTaTe Yero, Kak Camo ee BHEAPEHME, Tak 1 YCTAHOBMEHWE NPUYMH N1 ee peanu3auymm
TOW WK MHOM KaTeropuu coTpyaHuKoB YUC P® 1 1.0. ABNAKOTCA AUCKPELMEN 3aKoHO4aTENS.

B pesynbTtate BCEro HanmuWcaHHOrO paHee, crnegyeT OTMETUTb, YTO peanu3auus Mep no couuanbHOM
3awmte cotpyaHukos YNC PO u ee ycnewHocts 6ygeT 3aBuceTb OT GOMbLIOrO Yucna acnekToB, KOTOpble
Hanpsimyto ByayT cBA3aHbl C APdekTUBHON PaboTon BCEX CyOLEKTOB COLMAnbHON 3aLnThI, e farnbHenwmnm
cotpyaHudectsom ¢ ®CUH PO, a Takke peanuauum pesynbTaTUBHOTO KOHTPOMS Hapg obecrneveHunem co-
TpyaHukoB YVC PO coumanbHom 3awwmTon.

B manbHemwem Heobxoaumo ByaeT ykasaTb rapaHTum, KOTOpble NMPefoCTaBnalTCca COTPYAHUKAM Yro-
NOBHO-MCNPaBUTENbHBIX YYpEXaeHUN rocyaapcteom PO.

MoMUMO CcouManbHbIX rapaHTUin, COTPYAHUKAM YrorOBHO-WUCTPABUTESNbHBIX YYpexaeHun 06s3aHbl
NPeaoCTaBNATLCS U CTPaxoBble rapaHTuu. Tak, cT. 70 paccmaTpuBaeMoro 3akoHa onpegenser U COLEPXUT B
cebe MHpopMaLMo MO CTPaxoBbIM rapaHTUAM COTPYAHUKAM YrofIOBHO-MCNPaBUTESNBbHBIX YUPEXOEHUA U pea-
N3aumio cneynanbHbIX BbIMAT C LEeNblo BO3MELLEHUS Bpeaa, KOTopbli Bbin NpU4MHEH B pesynbTaTe ucnon-
HEHWS UMK CBOMX CIYXeBHbIX 0653aHHOCTENS,

Takke rocynapcto 0bs3yeTcs npefocTaBnATh COTPYAHUKAM YrONOBHO-UCMPABUTENbHBIX YYPEXOEeHUIA
rapaHTuu, B CBSI3M C YBOIbHEHNEM UX €O cnyxbObl B YUC PO.

Kpome Bcero npoyero, y COTPYAHWKOB YrONOBHO-MCNPABUTENBHBIX YYPEXAEHUA UMEIOTCS rapaHTun Ha
nonyyeHue 06s3aTenbHOro rocy4apCTBEHHONO CTPAXOBAHWS XW3HM 1 300POBbS, @ TaKKe NOMy4YeHNs BbINAaThl
ANs BO3MELLeHUs Bpeda, KOTOpbld Obll MPUYMHEH MO UTOraM peanusauuu COTPYAHUKaMK YroflOBHO-
NCMPaBUTENBHBIX YYPEXAEHUIA CBOMX CMYKEBHbIX 0B53aHHOCTEN.

COTPYAHMKM YroNOBHO-MCMPaBUTENbHBIX YUPEXOEHU LOMKHbI 06ecneunBaThes TaKkke onpesenéHHbI-
MW BELLaMM 1 NPOLOBOMNLCTBIUEM, KOTOPbIE rapaHTUPOBaHbI UM, UCXOAS U3 CT. 71, KoTopas onpeaenseT npo-
Liecc 1 ocobeHHoCTH 0becneyeHnst COTpyAHMKa.

COTPYAHMKM YrONOBHO-MCNPABUTENBHBIX YYPEXAEHUIA, B COOTBETCTBUM CO CT. 72 paccmMaTpuBaemoro
3aKOHa, Takke UMELT NMOSTHOe NPaBo M rapaHTUM Ha NEHCUOHHOE 0BecneyeHre Kak cCaMoro COTpyaHMKa, Tak-

T ®epepanbHbi 3akoH ot 28.03.1998 Ne 52-03 (pep. ot 26.06.2020) «O6 o6s3aTenbHOM rocyAapCTBEHHOM CTPAaxOBaHUW XM3HW W 30OPOBbS BOEHHOCHYXALLMX,
rpaxgaH, Npu3BaHHbIX Ha BOEHHbIe CHOPbI, WL, PAZOBOTO W HA4anbCTBYHIOLEro COCTaBa OpraHoB BHyTPeHHUX Aen Poccuiickoi Peaepaumu, [ocyaapcTBeHHON npo-
TUBOMOXAPHOM CAYXObl, COTPYAHUKOB YUPEXAEHMIA 1 OPraHOB YrONOBHO-MCNOMHUTENBHOM CUCTEMBI, COTPYAHUKOB BOWCK HaLMOHanbHoN reapanm Poccuiickon ®ege-
paLun, COTPYAHMKOB OPraHoOB MPUHYANUTENBHOrO UcnonHeHus Poccuitckoit Pegepatumy // CobpaHue 3akoHogatensctea PO, 1995, Ne 21, c1.1.

2 Mpuka3 PegepanbHoit cryxObl UCMONHEHNs HakasaHuin «O6 yTBepxaeHuM Mopsaka BbiNaaThl NOABEMHOrO NOCOBMS U CYTOUHLIX NPU nepeesne COTPYAHMKOB
YrOMOBHO-MCMNOMHNUTENBHON cucTeMbl Poccuiickoin defepaLm Ha HoBOe MecTo Cnyx6Obl B Apyroi HaceneHHbIn nyHkT» ot 08.09.2020 Ne 636 [SnekTpoHHbIA pecypc).
- octyn ua CMC «KoHcynbTaHTIImiocy.

3 YronoBHO-MCMOMHNTENbHAA CUCTEMA: BYEpa, CErofHsl, 3aBTpa : MaTepuarbl HayuyHo-npeacTaBuTenbHbix MeponpusTuit ®KY OMNO CaHkr-Metepbyprekuin UMKP
®CWH Poccum (nionb-aexkabpb 2019 r.) / ®epepanbHas cnyxba ucnonHeHus HakaaHui, CaHkT-Metepbyprekuit UMKP ®CUH Poceun. - CankT-MeTepbypr : ®KY
N0 Cankr-Metepbyprckuit UMKP ®CUH Poceun, 2019. - C. 25.
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XE U YNEeHOB ero cemby. MocneaoBaTenbHOCTb U 0COBEHHOCTU NEHCMOHHOTO 0BECneYeHMs COTpYaHIKA Yro-
TIOBHO-MCMPaBUTENBHBIX YYPEXAEHUIA N YNEHOB €0 CEMbM, a Takke cTax ero cnyxbel B YVIC P®, koTopble
[alT eMy MpaBo Ha NOMyyveHue NEHCUW 3a BbICNYry NET, YCTaHaBNMBAKOTCA COBPEMEHHbIM 3aKOHO4ATENb-
cTBoM PO.

Momumo Bcero npoyero, cotpyaHukn YUC P®, B 4aCTHOCTW, YroNIOBHO-MCMPABUTENBHBIX YYPEXOEHMUN,
MMEtOT NpaBo NPMOBPECTU NpY NOMOLLM AEHEXHBIX CPEACTB (heaeparnbHoro opraHa YUC P® xunoe nomelwye-
HWe nbo 3anyCTUTb MPOLECC CTPOUTESNBCTBA XMMOr0 NOMELLEHMS.

Takum 06pa3oM, MOXHO OTMETUTb, YTO rOCYZApPCTBO Ha 3aKOHOZATENbHOM W NOA3aKOHHOM YPOBHE
cTano Gornblue BHUMaHWUS yAensaTb onpefeneHunto ctaryca cotpyaHukoB YNC PO, coTpyaHMKOB YronoBHO-
ncnpaBuUTENbHBIX yupexaeHnin PO, a Takke Ux rapaHTUsM, YTO, HECOMHEHHO, SBSIETCS NONOXUTENbHBIM MO-
meHTOM. OHako, B 3TON 06nacTyh Bce eLE MMEKTCS HEKOTOPbIE NPOBNEMHBLIE MOMEHTHI.
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APOBCKWW ETOP BANEPbEBWY,
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CTYAEHTbI
®B0Y BO «Omckuit rocyaapCTBEHHBIN arpapHbIn yHuBepcuTeT UM. CTombInnHay
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®60Y BO «Omckul 20cydapcmeeHHbIl azpapHbIl yHugepcumem um. CmonbinuHa»

AHHOTaLuA: B CTaTbe PACCMOTPEHO MOHSITUE TPYAOBOTO NPABO U €10 CUCTEMA, a Takke PaCcCMOTPEHbI METO-
[bl TPYZOBOIO NpaBa, YTo NOMOraloT PerynpoBaTh TPYAOBLIE OTHOLIEHWS Mexay paBoTHUKOM U paboToga-
Tenei. OuyeHb BaXHO 3HaTb METOAbI C NOMOLLbH, KOTOPbIX MOXHO PeLlaTh BO3HUKALME CUTyaLMM, CBSA3aH-
Hbl€ C OTBETCTBEHHOCTbHO 1 3aKOHOM.

KnioueBble cnosa: Tpyaosoe npaBo, paboTHUK, paboToaaTerb, METOZ, 3aKOH, COBOKYMHOCTb HOPM.

LABOR LAW METHOD

Cherepova Irina Olegovna,
Kruglova Kristina Konstantinovna
Yadrovsky Egor Valerievich,
Mozer Artem Evgenievich

Scientific adviser: Diner Yulia Alexandrovna

Abstract: The article examines the concept of labor law and its system, as well as the methods of labor law
that help regulate labor relations between employees and employers. It is very important to know the methods
by which you can solve emerging situations related to weathering and the law.

Keywords: Labor law, employee, employer, method, law, set of norms.

B Tpynosom npouecce hopMUpyeTcsl COBOKYMHOCTb MPABOBbLIX HOPM, PEryNMPYHOLLMX OBLLECTBEHHbIE
OTHOLLEHMS, 1 9TO Ha3blBAETCS TPYAOBbIM NPaBoM. [1peAMEeTOM 3TOro 3aKoHa SBNSOTCS 0BLLECTBEHHbIE OT-
HOLLIEHMS!, @ TakxKe UCMOoMnb3yeTcs Takoe NOHATUE, Kak MeToAbl TPYAOBOro Npasa, KOTopble NPeACTaBnsaoT Co-
6ol COBOKYNMHOCTb METOAOB W MPUEMOB, C NOMOLLbK KOTOPBIX TPYAOBbIE OTHOLUEHWUS PErynupytoTcs Tpyao-
BbIM NpaBoM. Kakue MeToabl TPYLOBOrO npasa CyLLECTBYOT, NEPBLIA — UMMEPATUBHbIA, BTOPON — AMCMO3W-
TUBHbIN M TPETUN — NapTHEpCkun meTtod. CucTema TPyAoBOro npaea NPeacTaBnsieT CobOil BHYTPEHHIOH
CTPYKTYPY €€ HOPM M MpaBun B X nocrnegosaTensHocTn. OH cocTouT u3 obLien u cneuypansbHon vacten. K
HOpMaM 06LLen YacT OTHOCATCS: MOHATUE, NPeAMET, NPUHLMNLI, METOAbI, (OYHKLMKM, CUCTEMA TPYOOBOrO
npasa [1, c. 34].

K Hopmam 0COBEHHO YaCTy OTHOCATCA: 3aHATOCTb M TPYAOYCTPOWCTBO; AOMOBOP Halma; paboyee Bpe-
MS; BpeMs 0TAbIxa; 3apaboTHas nnata; HOpMUPOBAHWE TPYAA; rapaHTUW 1 KOMNEHcaUuy; TpyaoBas AuUCLK-
NAMHa; OXpaHa Tpyaa; (hMHaHCOBasi OTBETCTBEHHOCTb; TPYAOBbIE CNOPbI; KOHTPOMb W HAA30p 3a COBMoAeHu-
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eM TpyZoBOro 3akoHodaTensctBa. B TpynoBoM npaBe CyLeCTBYeT MOHATUE (PYHKUMM TPyAOBOro npasa.
OYHKLWW TPYAOBOTO NpaBa SBAATCA OCHOBHBIMM cchepamut AeATENBHOCTY TPYAOBOTO NpaBa; OHU AEeNATCS Ha
obwwme u cneunanbHble. Bce otpacnu npaBa uMeroT oblime yHKUMKM, K HUM OTHOCATCA perynsatuBHas U
oXpaHuTenbHas yHKUMKM. UTO KacaeTcs cneumanbHbiX (yHKUMA, TO OHWU OTHOCATCS K TPYAOBOMY Mpasy K
BKMOYatoT B cebs coumanbHble, 0bpasoBaTenbHble, OXpaHUTESbHbIE, MPOU3BOACTBEHHO-AEMOKpATUYECKNE 1
NPOU3BOLACTBEHHBIE PYHKLMN.

Cuctema TpygoBoro npasa NpeacTaBnseT cobon HayyHy KnaccuukaLlmio COBOKYNMHOCTW NPaBOBbIX
HOPM, KOTOpble PerynmpytoT BONpock!, 0bLLMe BONPOCH! TPYAOBbLIX 1 APYTMMM CBSA3aHHbIE HEMOCPEACTBEHHO C
HAMMW OTHOLLIEHWA 1 OTAENbHAs rpynna AaHHbIX OTHOLIEHWI, KOTOPble 0ObEANHSIOTCS B UHCTUTYTbI TPYA0BOMO
npaea [1, c. 34].

B TpyZoBoe npaBo, @ MMEHHO B CUCTEMY NpaBO BXOASAT: BO-NEPBbIX, TPYAOBbIE OTHOLIEHWS, @ BO-
BTOPbIX, HENOCPEACTBEHHO CBA3AHHbLIE C HUMW OTHOLLEHUSI MO:

e  TPYOOYCTPOWCTBO y AaHHOro pabotoaatens;

e  yNpaBMneHuio Tpyaa;

e  OpraHu3auuu Tpyaa;

e  MOArOTOBKE W NEPEenoaroToBKe NPOECCMOHANbHOM M NOBLIWEHMIO KBaNMuKaLmm paboTHUKOB Y
AaHHoro paboTtoparens;

e  KONMEKTUBHOMY NapTHEPCTBY, BBEAEHME W 3aKIMIOYEHIO KONMEKTUBHbIX NEPErOBOPOB, COrMaLLeHni
W [OrOBOPOB;

e  OTBETCTBEHHOCTW, @ UMEHHO MaTepuanbHON Ans paboTHUKOB 1 paboTogaTens B YCNoBUAX TPYAa;

e  KOHTpOIb 3a cobnogeHneM TpYLOBOrO 3aKOHOAATENLCTBA;

e yyacTuto paboTHWKOB M NPOHECCHOHATBHBIX COKO30B B YCTAHOBMEHMM YCMOBUI Tpyaa W NpUMeHe-
HWW TPYAOBOrO 3aKOHOAATENLCTBA B NPEAYCMOTPEHHBIX 3aKOHOM CIy4asx;

O BblLe Cka3zaHHOM, a UMEHHO O MeTofe Mtobor oTpacnu npaea ABNSETCA (hyHAAMEHTaIbHOMN opua -
4ecKon KaTteropuen ans opuandeckon Haykn. Cam MeTof oTpaxaeT camy CyTb MPaBOBOMO PErynmpoBaHus
OTAENbHON rpynnbl OBLLECTBEHHBIX OTHOLIEHU M UMEHHO METOL COAEPXUT B cebe cneunduky, NpucyLLyo
OTpacnu Ha onpeaeneHHOM 3Tane UCTopuveckoro paseutusa [3, ¢. 12].

[laHHoe npaBo, a UMEHHO TPYAOBOE MOSBUNOCH U NMPOLOIKAET Pa3BMBATLCS Ha rpaHNLe YacTHOMo W
nybrnnmyHoro, otctameast 6anaHc nHTepecoB paboTHUKOB 1 paboToaaTtenen, JOCTUXKEHWE KOTOPOro U3HaYan b-
HO NPW3HaBasioCb OCHOBHOM COLMarnbHOM Lienbio TPyAoBoro npaea. [3, ¢. 11].

MeTog TpyAoBOro npasa - 370 CMCTEMa NPUHLMMOB, NPaBWn W NpoLeayp, KOTOpbIE UCMOMb3YTCS Npu
NPUMEHEHWUN W UHTEPNPETaLMK TPYLOBOrO 3akoHogaTenscTa. OH onpeaenseT noaxodsl U MeTodbl, KOTopble
NPUMEHSIOTCS NPU PELLEHUN CropoB, MPUMEHEHWUM HOPM TPYZAOBOro npasa 1 obecneyeHnn cobnioaeHns npas
1 obsizaHHocTen paboTHMKOB 1 paboTogaTenei [2, ¢. 212].

OCHOBHbIE MeToAb! TPYAOBOIO NpaBa BKMOYAtoT:

1. WHTepnpeTauus 3akoHogatensctBa: MeTog WHTepnpeTauuu 3akoHOAaTenbCTBa WCMOMNb3yeTcs
ANS OnpefeneHns 3HaYeHWs 1 NPUMEHEHWS HOPM TPYAOBOrO 3akoHoAaTenbCTBa. VHTepnpeTtauus MoxeT
OCYLUECTBNATLCS Cyaamu, apoUTpaKHbIMM KOMUCCUSMU 1 APYTUMIA KOMNETEHTHBIMU OpraHamu.

2. [peueneHTHbI MeTog;: MpeLeaeHTHbIN MeTog OCHOBaH Ha NpeLeaeHTax (peLieHnsx cyaos), Ko-
TOpble CO3JAlOTCA B MPOLECCe paspeLleHus CropoB M NPUMEHeHUs TPYOOBOro 3akoHogatenbcTsa. lMpele-
AEHTbI MOTYT CRYXWUTb OCHOBOW AN NPUHATUS peLleHuin B ByayLumx cnyyasx ¢ aHarormyHbiMu 06cTosaTenb-
CTBaMM.

3. CuctemHbI nogxod: CUCTEMHbIN NOAX04 NpegnonaraeT paccMOTPeHne TPYAOBOro npaBa B KOH-
TEKCTe ApYrvx oTpacrnein npaea v 0bLyMx NPUHLMNOB NPaBoBOM cucTeMbl. OH NO3BONSET Y4NUTbIBATL B3aUMO-
CBS3b TPYAOBOrO 3aKOHOAATENbCTBA C APYrMMK acrekTamu npaBOBOM CUCTEMbl M obecneynBaeT eanHoob-
pasHOe NPUMEHEHWE NPaBu U NPUHLMMOB.

4. CoumanbHbld guanor: CounanbHbli guanor npeactaenseT coboi Npouecc B3auMOLENCTBUS W
KOHCyMnbTaLuin Mexay npefctaButensmu paboTHWKoB, pabotogatenen 1 rocyaapctBeHHbIMKU opraHamu. OH
ncnonb3yetcs Ans pa3paboTky M COornacoBaHUs HOPM TPYAOBOTO MpaBa, a TakKe PeLeHWs CropoB U npo-
6nem B cepe Tpyaa [2, c. 183].

[II INTERNATIONAL SCIENTIFIC CONFERENCE | WWW.NAUKAIP.RU




HOPUCTIPYAEHLINA, 3AKOH U NOPAOK

5. TpodheccroHanbHble CTaHaapThl U HOpMbI: [podeccuoHanbHble CTaH4apThl M HOPMbI paspaba-
TbIBAKOTCA MPOGECCMOHANBbHBIMI OpraHN3aLmMsMi 1 MOryT UMETb 06s13aTenNbHY0 Cuny Ans paboTHUKOB U pa-
Botopatenen. OHn onpeaensT CTaHAAPTLI NOBEAEHMS], MPOdECCMOHarbHbIe KBanudukaLmm 1 npaea 1 0bs-
3aHHOCTY B ONpeAeneHHbIX oTpacnsax Tpyaa.

MeTogp! TPYZOBOro Npasa npeaHasHayeHbl Ans obecneyveHuns cnpaBeanmMBoCTy, 3aWwuTbl npas paboTHu-
KOB M paboToaatenen, a Takke perynupoBaHus TPYAOoBbIX OTHOLWEHU. OHM nomoratoT obecneunTb cobnoge-
HWe TPYOOBOro 3aKOHOAATENLCTBA U Pa3peLUUTL CropbI, CBS3aHHbIE C TPYAOBLIMW MpaBamMmn U 06S3aHHOCTAMMU.
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AHHOTaums: cTaTbsl pacCMaTpVUBAET BONPOCHI NPaBOBOTO PErynMpoBaHWS CEMENHbIX HOPM B YNbSHOBCKOM
obrnactu, a Takke 13yyaeT W aHanu3npyeT, kak cybbekTbl Poccuiickoin Gegepauyumn cnocobCTBYIOT PasBUTMIO
CEMENHOro 3aKoHOAaTeNbCTBRa.
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ANALYSIS OF FAMILY LAW NORMS IN THE ULYANOVSK REGION
Mysikova Yulia Alexandrovna

Abstract: the article examines the issues of legal regulation of family norms in the Ulyanovsk region, and also
studies how the subjects of the Russian Federation contribute to the development of family legislation.
Keywords: spouses; children; rights and obligations; marriage relations; legal provisions; family legislation,
regional legislation.

B cootsetcTBum ¢ KoHctutyumen Poccumnckon ®enepauym ceMeinHoe 3aKoHO4ATENbLCTBO HAXOQMUTCS B
COBMECTHOM BefieHUn Poccumn n e€ cybbekToB. 3TO 03HaYaeT, YTo PErnoHbl MOryT Co3AaBaTb COOCTBEHHbIE
aKTbl, CBA3aHHblE C CEMENHbIM MPaBoM. YNbsHOBCKas 0brnactb He aBnseTcs uckmoyeHnem. OHa, Kak u apy-
rve cybbekTbl Poccuitckoit Pefepaunn, UMEET NpaBO Ha YTBEPXKAEHWE CEMENHO-MPABOBLIX HOPM, HEe NPOTH-
BOpevaLLux peaepanbHOMy 3aKOHOLATENbCTBY.

YnbsiHOBCKas 06nacTb ABNSETCA MHTEPECHBIM 0OBEKTOM M3YYEHWS PErMOHANbHBIX CEMENHBIX HOpM. EE
rnaBHas 0COBEHHOCTb 3aKfo4aeTcs B TOM, YTO Ha TEPPUTOPUM CyObeKTa AENCTBYET 3aKOH, OTCYTCTBYHOLLMI B
BonbLKMHCTBE APYrMX PernoHoB. A UMeHHO 3akoH YrnbsHoBckon obnactu ot 22.02.2009 r. Ne 07-30 «O na-
TPOHATHOM CEMbe B YNbsIHOBCKOM 06nacTuy (C nameHeHmamu Ha 8 uoHsa 2023 ropa).

Ecnu 0bpatutb BHUMAHWE Ha pervoHanbHble HOPMAaTMBHbIE NMPaBOBbLIE aKTbl CyObekToB Poccuitckomn
denepauun, To MOXHO 0BHaPYXMTb, YTO B GOMbLIMHCTBE PErOHaNbHBIX 3aKOHOB NaTpoHaTHas ceMbst IMbo
He perynupyetcs, nubo perynupyetcs oyeHb Mano. [Jaxe B CemenHom Kopekce Poccuitckoin eaepauym HeT
OTAENbHOM CTaTbi, NOCBALLEHHON JOrOBOPY O NATPOHATHOM cembe. Ecnn Mbl 0bpaTmes Kk nyHKTY 1 cTaTbm
123 CemeitHoro Kogekca Poccuiickon ®eaepauuu, To yBuaum, YTo nepeaaya AeTen, octaBlumxcs 6e3 none-
YeHus poguTenei, B NaTpOHATHbIE CEMbI MOXeT BbiTb YperynmpoBaHa WMEHHO pervoHanbHbIM 3aKoHOLa-
TenbCTBOM [1].

3akoH YnbsaHosckorn obnactn ot 22.02.2009 r. Ne 07-30 «O naTpoHaTHON cembe B YNbsSHOBCKOW 0bna-
CTU» cocTouT u3 8 cTaten. B 1 ctaTbe AaHHOMO PernoHanbHOr0 HOPMATUBHOIO MPABOBOMO aKTe yKasaHbl OC-
HOBHbIE NOHATMSA, UCMOMNb3YeMble B MOCNEAytoLLEeM TekcTe. Hanpumep, 3akoH YNbSHOBCKOM obnacTtu onpege-
NgeT NaTpoHaTHYK CeMbl0 Kak hopMy YCTPOMNCTBa [ETe, OCTaBLMXCS 6e3 noneveHns poauTenei, Ha co-
LEpXaHue 1 BOCNUTaHWe B CEMbO B COOTBETCTBMM C JOrOBOPOM O NATPOHATHOM CeMbe. [laHHbIN aKT TaKke
yCTaHaBnmBaeT TpeboBaHus, NpeabsaBnseMble K NaTpoHaTHbIM BocnuTatenam. bonblas yactb TpeboBaHuii
coBnagaet ¢ TpeboBaHNAMM K YCbIHOBUTENSAM, HaNpumep, OTCYTCTBIUE CYAUMOCTY 3a TSKKME UK 0COBO TSX-
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kue npecTynneHus. Ho ectb 1 ocobeHHoe TpeboBaHue, a MMEHHO 00si3aTeNbHOE Hanuyue Y NaTpPOHATHOro
BOCMMTATENS MECTa XMTENbCTBA Ha TeppUTOpMM YnbsiHoBCKON obnacTu. [laHHoe TpeboBaHMe CBS3aHO C TeM,
4TO He BO BCEX PernMoHax 3akoHO4aTenbCTBOM MpefyCMOTPeHa naTpoHaTHas ceMbs Kak hopma yCTpoincTBa
AeTei, ocTaBLumxca 6e3 noneveHns pogutenen. Ecnm Obl ykazaHHOe ycnosue He 6bino Bbl YCTaHOBIEHO, TO
9T0 NOBnekno bbl 3a COBOW HapyLLeHWe 3aKOHHbIX NpaB U UHTEPecoB AeTen. MNpu nepeesae U3 YbsSHOBCKOM
obnactu B gpyromn cy6bekt Poccuitckoin depepaunu, He npeaycMaTpyBatoLLmin Takyto hopmy YCTpOMCTBa A e-
TEN, Kak naTpoHaTHas cembs, pebeHOK He Bblf Bbl NONHOCTBIO 3aLLYMLLEH C TOYKM 3PEHMS 3aKOHa.

[laHHbIM 3aKOHOAATENBHBIM aKTOM TaKke NpeaycMOTpeHa AeATENbHOCTb PErMOHanbHON OpraHu3aLmm,
KOTOpas OCYLLEeCTBNSET YCTPONCTBO AeTel B NaTpoHaTHYH ceMblo. CTaTbs 5 yKasbiBaeT, Y4TO JaHHas opraHu-
3aumMs OCYLLEeCTBNSET LWMPOKWA CNEKTP MOMHOMOYUIA. Hanpumep, OoHa momoraeT couuarnbHO aganTupoBaTbh
pebeHka, octasLuerocs 6e3 noneyeHns poguTenen, NOAroTaBNMBaeT AOKYMEHTbI ANS €ro nepeaayun B naTpo-
HaTHYI CeMbl0. IMEHHO pernoHanbHas opraHusauns ocywecTenset paboTy no noucky, NpeaBapuTESIbHOMY
oTbopy ¥ 0By4eHUI0 KaHAMOATOB B NAaTPOHATHbIE CEMbU. Takke OHa OKa3blBaeT NOMOLLb B TPYAOYCTPOUCTBE
BOCMWUTAHHWKA NATPOHATHON CEMbW U UCMONHSET Apyrue (yHKUMK, NpeayCMOTPEHHbIE PervoHasnbHbIM 3aKo-
HoZaTenNLCTBOM [2].

Ecnu roBopuTb Npo MaTepuanbHoe BO3HarpaxaeHue, T0 CTOUT OTMETUTb, YTO AJ1S NAaTPOHATHbLIX BOC-
nuTatenen ero yctaHasnueaeT [paBuTenbCTBO YnbsHOBCKOM obnactu. Ctatbs 8 ykasbiBaeT, YTo onnata
TpyZa NpoOUCXOAWT 3a CYeT CpeacTB cybbekta. Hanmpumep, naTpoHaTHOMY BOCMMTATENO BbiMiavnMBaeTCs
eXemecsyHast CyMMa B pa3mepe YeTbIpex TbiCsa4 BOCbMUCOT pybren.

MOXHO BCMOMHWTL W TaKOW pervoHanbHbI HOPMATUBHbIA NPABOBOW aKT, kak 3akoH YnbsHOBCKOW 06-
nactv ot 18.11.2008 r. Ne 178-30 «O6 opraHusauum AesTenbHOCTY Mo Oneke, NoNeYnTenbCTBY U NaTpOHaxXy
B YnbsiHOBCKOM 0Brnactu». B ykasaHHOM 3akoHe Takke yAeneHo BHUMaHue npobrnemam BOMpockl naTtpoHaT-
HOW cembi. PaccmatpuBaeTcs opraHusaums v gpyrux (opM yCTpoincTBa AeTen, ykasaHHbIX B CemeitHom Ko-
pekce Poccuitckon ®epepaunn. 3akoH yCTaHaBNMBAET MOSHOMOYMSI OPraHOB OMEKW W MOMeuMTensCTBa B
YnbsiHOBCKOW 06n1acTh, a Takke MopsidoK MX OCYLECTBREHUs. Takke yKasblBatOTCsA W OpraHbl KOHTPONS 3a
AEATENbHOCTLI0 OMEKM M NOMNEYNTENBCTBA, @ UMEHHO [paBnUTeNbCTBO YNbSIHOBCKOM 06iacTy, a Takke ynon-
HOMOYEHHbIE 3akoHoAaTeNsCTBOM Poccumnckon Geaepaumm opraHbl v AOMKHOCTHbIE NULa.

Kpome TOro, B YnbsiHOBCKOM 0651aCTV NPeayCMOTPEHbI U Apyrie akTbl, CBS3aHHbIE C CeMelHbIMM HOp-
mamu. Hanpumep, B uoHe 2023 roga bbina npuHsTa perroHanbHas nporpamma no noBbILUEHWH POXaaeMo-
CTW. Hapsigy ¢ YNbsiHOBCKOW 06MnacTbio, Takyto nporpammy npuHsnu ewwé 16 pernoHos. MUHUCTP coLpasBuTus
peroHa TeepckoBa A.A. 06bsicHMNa, YTO Mepbl NOAAEPXKKM, YKa3aHHbIE B JAHHOM JOKYMEHTE, Yxe BCTYNUIM
B 3aKOHHY0 cuny. OHK HanpaBreHbl Ha 3alUTy UHTEPECOB Pa3nnyHbix cemeit. K Takum MOXHO OTHECTU Mo-
nofble, MHOrOAETHbIE, a Takke ManoobecneyeHHble cembm [3].

B YnbsHoBCKOM 06nacT ecTb perMoHarbHble 3aKOHbI, CBA3aHHbIE C NbroTaMu Ans cemen. B kayecTse
np1MMepa MOXHO BCMOMHUTL 3akoH YrnbsaHosckon obnactu ot 10.01.2006 r. Ne 154-30 «O mepax coupanbHoil
NOAAEPXKKM MHOTOAETHBIX CEMEN Ha TeppUTOPUM YTbSIHOBCKOW 06nacTuy. B faHHOM HOpMaTUBHOM NPaBOBOM
aKTe yKasaH CrMCoK Mep, NpeayCMOTPEHHbIN ANst NOAAEPXKN CEMEN C Tpems 1 Bonee AeTbMu B BO3pacTe 40
18 neT, a Takke NopsAoK UX NpegocTaBsneHus. B cTatbe 6 gaHHOrO 3akoHa ykasaHo, YTO BCE pacxodHble 06 s-
3aTeNbCTBa, CBA3aHHbIE C UCMOSTHEHMEM NPeanUCaHHbIX B JaHHOM HOPMATWBHOM MPaBOBOM aKTe HOpPM, OCY-
LECTBMAKTCS 3a CYET PErnoHanbHoro broaxeta YnbsHoBCkon obnact [4].

C 2023 roga n3MeHeHWs KOCHYICb W MHbIX Mep noadepxku. B HacTosulee Bpems YnbsHoBckas 06-
nacTb npegocTaBnseT BOIMOXHOCTb AN AETEN-CMPOT U AeTei, ocTaBlwmxcst 6e3 noneyeHns poautenei no-
NYYnTb KUNOE NOMELLEHNE HA TEPPUTOPUM PETUOHA 3a CHET AEHEXHOro cepTudumkara. Y HUX NosiBUTCS BO3-
MOXHOCTb BblOpaTb MECTO MOMyYEHNs KBAPTUPbI, HE3ABUCMMO OT MyHULMNANWUTETa, B KOTOPOM OHU peru-
CTPMPOBanMCh Ha NPeAOCTaBNEHNE XIUNOro NomeLleHns. Paamep Bbinnatbl 6yaeT COOTBETCTBOBATL CTOMMO-
CTW KBaPTUPbI Nnowaabto 33 KB. M, pacyéT byaeT npoBoAUTLCSA B COOTBETCTBUM CO CPeaHeN PbIHOYHON CTOU-
MOCTbIO KBaZpaTHOrO METpa B PErMOHe, yCTaHOBNEHHoM MuHucTepcteom ctpoutensctea u XKKX P®. Ceptu-
dmkaT MOXHO ByaeT NCnonb3oBaTb COBMECTHO C COOCTBEHHBLIMM, KPEANTHBIMM CPEACTBAMM U APYTMMK Mepa-
MW coLpanbHON NOAAEPXKKM.
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Kak nosichun aupektop LleHTpa ynpaBnesus HeasuxuMbIM umyLlecTBoM npu MuHuctepctee XKKX u
cTpouTenbcTBa YnbsiHoBCKOW obnactu AnekcaHap COpoKuH, NPUOpUTET Npu pacnpefeneHun 6ygyT UMeTb
rpaxzgaHe Jocturiine 23 net, ¢ AeTbMU, @ TaKKe UMEKOLLMe He MeHee rofa TPyA0BOMN AedTensHOCTH [5].

Takke cnegyet oTMeTUTb 3akoH YnbsHoBckoi obnactn ot 29.12.2005 Ne 152-30 «O exemecsyHoM
BbINfiaTe Ha cofepxanue pebeéHka onekyHy (MoneymnTernio) U NpMEMHON ceMbe B YMbsiHOBCKOW obnactu». B
HEM yKasaHbl pasMep, YCMOBUS Ha3HAYeHUs W NpekpaLleHns BbinnaTbl AaHHoro nocobus. B 2023 rogy pas-
Mep Bbinnathbl coctasnan 10477,5 pybns.

MoXHO caenaTtb BbIBOS O TOM, YTO B YIbSIHOBCKOW 06MacTh 3HaYUTESNbHOE KOMMYECTBO PervoHanbHbIX
HOpPMaTWBHbIX aKTOB CBS3aHO C CEMenHO-MPaBOBbIMI HOpMamu. B kayecTBe 0COBEHHOCTU MOXHO BbIAENUTD
Han14uMe 3aKoHa, PerynmpytoLero BoNpockl NaTpoHaTHOM CeMbi. AHaNN3 peroHarnbHOMo 3akoHo4aTeNbCTBa
YnbsiHOBCKOW 0BracTv No3BoNsieT caenatb BbIBOA O TOM, YTO AaHHbIA cybbekT Poccuitickon degepauum 3a-
WHTEpecoBaH B NOAAEPXKKE OTLOBCTBA, MaTepuHCTBa U AeTcTBa. Kak 1 B BOMbLUMHCTBE ApYrUX PEervoHoB
Hallei CTpaHbl, YNbsiHOBCKasi 0b6nacTb perynupyeT BOMpOChI, CBA3aHHbIe C broTaMu Ha ypoBHe cybbekTa
Poccuitickon ®egepaumn. Takum 0bpa3om, OHa (hMHAHCOBO MOALEPXKMBAET CEMbW ANS WX MaTepuanbHOro
Brnarononyyns. Ha Haw B3rnsg, B AanbHenWweM YnbsHoBCKas 06racTb MOXET NPUHATL W Apyrine Mepbl nog-
AEPXKN ANs CEMEN, a Takke AeTel, 0CTaBLLMXCS Be3 noneveHns pogutenen.
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KkaHO. mexH. Hayk, doueHm
®60Y BO «Omckuli 20cydapcmeeHHbIl agpapHbIl yHugepcumem um. CmonbinuHa»

AHHOTauma: B CTaTbe PacCMaTPMBAOTCS B3aMMOCBSA3M M MHTErpauus KIYeBbIX NPaBOBbIX acMeKToB, Takux
Kak 3eMenbHOe, MPUPOLOPECYPCHOE, 3KONOTMYECKOE W arpapHOe MpaBo, C aKUEHTOM Ha UX BAWsSHME Ha
ycTonuMBOe passutue. [poaHann3npoBaHbl OCHOBHbIE MOMOXEHWS KaXOoro Biha npaBa U WX B3aUMOAEN-
CTBWE B KOHTEKCTE COBPEMEHHbIX BbI30BOB CEMbCKOrO X035 CTBA M NPUPOAONONb3oBaHus. CtaTbs Bblaenset
KMOYEBbIE MEXaHU3Mbl WHTErpauuy dTUX MpaBoBbIX CGep W NpeanaraeT nepcnekTUBHbIE CTpaTern Ans
YNyYLIEHUs COrNacoBaHMs NPaBoBbIX HOPM C LENsSMI YCTOMYMBOIO pa3suTms. ViccrenoBaque BbiSBNSET Bbl-
30Bbl, CTOSILLME Nepes MHTerpaLeit NpaBoBbIX aCMNeKToB, U NpeaocTaBnseT 0630p NePCNEKTUBHLIX NOAXOAOB,
noayepk1Basi HeobXoaMMOCTb AanbHENWMX UCCredoBaHMM B 9TOW 0Bnacti. AHHOTaUMs cTaTbi npu3BaHa
NOAYEPKHYTb BaXXHOCTb KOMMMEKCHOTO NOAXO0AA K NPaBOBLIM acnekTam CeslbCKoro U NPUPOAHOro pasBuTUS B
pamkax cTpaTerui yCTon4mMBOro passuTis.

KntoueBble cnoBa: MHTErpaums, NpaBo, acnekTbl, arpapHoOe NpaBo, PECypChbl, CENbCKOXO3ANCTBEHHAs Aes-
TENbHOCTb, YCMOBUS.

USE OF Al TECHNOLOGIES IN VETERINARY SCIENCES: AUTOMATION OF DIAGNOSTICS, DISEASE
PREDICTION AND PERSONALIZED TREATMENT OF ANIMALS

Mozer Artem Evgenievich,
Kruglova Kristina Konstantinovna
Yadrovsky Egor Valerievich,
Cherepova Irina Olegovna

Scientific adviser: Diner Yulia Alexandrovna

[Il MEXXQYHAPO[IHAA HAYYHO-NPAKTHYECKAA KOHBEPEHLIMA | MLIHC «HAYKA W TPOCBELLLEHVEN




joPucnPy LA, 3akon M nopaok

Abstract: The article examines the interrelationships and integration of key legal aspects such as land, natural
resources, environmental and agricultural law, with an emphasis on their impact on sustainable development.
The main provisions of each type of law and their interaction in the context of modern challenges in agriculture
and environmental management are analyzed. The article highlights key mechanisms for integrating these
legal areas and proposes promising strategies for improving the alignment of legal norms with sustainable de-
velopment goals. The study identifies challenges facing legal integration and provides an overview of promis-
ing approaches, highlighting the need for further research in this area. The abstract of the article is intended to
emphasize the importance of an integrated approach to the legal aspects of rural and natural development
within the framework of sustainable development strategies.

Key words: integration, law, aspects, agricultural law, resources, agricultural activities, conditions.

B coBpemeHHbIX YCroBUsiX, rae rnobanbHble U3MEHeHUs Knumara, YBeNUYeHNe HacesleHns U 3Komnoru-
Jeckune npobriemMbl CTaHOBATCS BCe Bornee 0CTpoi Npobrnemoit, ynpasneHne 3eMenbHbIMIA pecypcamm CTaH o-
BUTCS KPUTUYECKW BaXHbIM Ans 06eCneyeHmns yCTonuMBOro pa3suTis. 3eMeribHoe NpaBo, Kak BaXHbI acnekT
NPaBOBOW CUCTEMbI, HAXOAUTCA B LIEHTPE BHUMAHWS, PErynmpys OTHOLLEHUS MO BIaAEHWI0, UCMOMNb30BaHNI 1
pacnopskeHnto 3emnen. 310 0COOEHHO aKTyarbHO B CBeTe HeobXxoaMMOCTH obecrneyeHns NpoAOBONbCTBEH-
HoW ©6e30MacHOCTM, NOAAEPXKKA YCTONYMBOTO CEMBCKOMO XO35MCTBA U COXPaHEHUS MPUPOAHON Cpeab!.

B cBeTe N3MEHSIOLMXCA KNUMATUYECKMUX YCIIOBUA 1 TPpebOBaHM YCTOMYMBOMO PasBUTUS, 3eMeSIbHOe
npaBo NpuobpeTaeT HOBbIA YPOBEHb aKTyanbHOCTU. PerynuposaHue BoNpocoB COBCTBEHHOCTH, apeHabl, 13-
MEHEHWS HAa3HAYeHNs 3EMENbHBIX Y4acTKOB W UX MUCMOMb30BaHUA CTAaHOBUTCA KPUTUYECKM BaXKHBIM AN1s 40-
CTWXeHMs 6anaHca Mexay arpapHbIM pasBUTUEM W COXPAHEHWEM MPUPOAHBIX AKocUCTEM. dhdeKTUBHOE 3e-
MenbHOe 3aKOHOAATENbCTBO AOMKHO YYECTb COoLManbHble, SKOHOMUYECKUE M 3KONOMMYECKUE acneKTbl, CTpe-
MSACb K CO3[aHUI0 PaBHOBECWS MexXy NOTPeBHOCTAMM CENbCKOr0 HacerneHns U YyCTONYMBLIM YNpaBieHneM
NPMPOAHbLIMK pecypcamu. [3, ¢. 98-104]

lMpuponopecypcHoe NpaBo HanpaBreHo Ha cosfaHne 6anaHca Mexay aKcnnyaTaumen NpUpoaHbIX pe-
CYPCOB M UX COXpaHeHWeM an1s byayLimx noKoneHun. 3To OXBaTbIBAET perynmpoBaHue fobbluu, Ucnonb3osa-
HWS 1 BOCCTAHOBIIEHWS MPUPOAHBIX PECYPCOB, @ TaKke KOHTPOMb 3a Bbibpocamu u 3arpsisHeHneM. Bosgen-
CTBUE MPUPOJOPECYPCHOTO NpaBa Ha NPUPOAHbIE PECYpChbl MPOCTUMPAETCH OT 0becneyeHns YCTONYMBOrO e-
COMOJb30BaHNS 1 OXpaHbl BOAHbIX PECYPCOB 4O PErynuMpoBaHus JobbluW NonesHbIX Uckonaemblx. B Lenom,
9TV NPUHLMMBI HANPABNAOT O6LLECTBEHHbIE U YACTHbIE MHTEPECH! B CTOPOHY 60nee 0TBETCTBEHHOMO U YCTO -
YMBOrO UCMONb30BaHNS NPUPOAHBIX pecypcos. [1, . 67]

ArpapHoe npaBo — CHUCTeMa HOPM, pPerynupytLlas cenbckoe X03ancTBO. BnnseTr Ha ycTonumMBoCTb U
9(h(PEKTUBHOCTb CENbCKOXO3ANCTBEHHON AEATENbHOCTU. PerynupyeT 3emernbHble OTHOLIEHMS, npasa cob-
CTBEHHOCTW, TPyOOBOe 3akoHoaaTtenbcTo. OCHOBHAsA Lenb — crpaBefMBoe pacnpefenieHne 3eMesibHbIX
pecypcoB, obecneyeHre NpoAOBObCTBEHHOM 6E30MacHOCT 1 NOAAEPXKa 3KONOMMYECKN YCTOMYNBOIO Cefb-
CKOro X03s1cTBa. PerynupyeT npowecchl nocesa, MCnorb3oBaHue yaoObpeHnin u necTUUMa0B, a Takke 3aluuTy
NpaB CENbCKOXO3ANCTBEHHbIX PAaBOTHUKOB. [4, C. 234]

B obnactv B3aumogeicTBIMs NpaBoBbIX aCNeKTOB, TaknX Kak 3eMenbHOe, MPUPOAOPECYPCHOE, SKOMOr -
4eckoe W arpapHoe Npa.o, CyLLECTBYET psf MEXaHM3MOB, CMOCOBCTBYIOWMX UX UHTerpauuu. MNpexae Beero,
9TO BHEZPEHWE COrnacoBaHHbIX HOPMATUBHBIX aKTOB, KOTOPbIE YYNTHIBAIOT B3AUMOCBS3b MEXY 3eMnenosib-
30BaHWEM, NMPUPOAHLIMU pecypcamu, 3KOMOMMYECKON YCTONYMBOCTBLIO U CENbCKUM X035CTBOM. MexaHn3mbl
B3aUMOAENCTBUS TaKKe BKMIOYAIT B Cebs CO3AaHNE MEXBELOMCTBEHHbIX KOMUCCUIA U OPraHoB, Creumanmau-
POBaHHbIX B PELUEHNN NEPECEKAOLLMXCA NPaBOBbIX BOMPOCOB. [2, C. 145]

HecMOTps Ha noTeHUuan UHTerpaLuy npaBoBbIX acNeKToOB, CYLLECTBYIOT BbI30BbI, Take Kak HECOrna-
COBAHHOCTb 3aKOHOLATENbCTBA, KOH(MMKTbI MHTEPECOB Pa3fMYHbIX CEKTOPOB U HeLOCTAaTOMHAs SCHOCTb B
onpegeneHun oTBeTcTBEHHOCTEN. OgHaKO, NepCneKTVBbI BKITIOYAKOT B €65 BO3MOXHOCTb CO3[aHNs rapMOHW-
3MPOBaHHbIX MOAXOA0B K YNPaBNEHMIO NPUPOAHBIMU PECYPCaMU, YIYULLEHUS YCIIOBUN AMNS YCTOMYUBOIO CEMb-
CKOTO X0341CTBa 1 06eCneyeHns NpupoLonoNbL30BaHUA B COOTBETCTBUM C MPUHLMNAMM SKOMNOrNYECKON OT-
BETCTBEHHOCTU. OPEKTUBHOE B3aMMOLENCTBIE U WHTErpaLms NPaBOBbLIX aCMEeKTOB MOMYT CTaTb KIHOYOM K
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PELLEHMIO CMOXHBIX Npobrem, CTOSLLMX nepes CenbCKUMI U NpupoaHbiMi obwmHamu. [1, c. 20]

B 3aknoyeHn MOXHO cKasaTb, YTO MHTErpaums 3eMenbHOro, NPMPOAOPECYPCHOrO, SKOMOMMYECKOro M
arpapHoro npasa UrpaeT BaxkHyt0 pofb B 06ECNEeYEHNN YCTONYMBOMO pa3BUTIUS arpapHOro CekTopa. JKOHOMK-
Jeckast Teopusi B 9TOM KOHTEKCTE BbICTYNAET Kak MHCTPYMEHT aHanmaa apdeKTUBHOCTU W yNpaBeHus puc-
Kamu, a TaKkke CTUMynMpyeT paspaboTKy MHHOBALMOHHbIX cTpaTternid. MexaHu3Mbl B3anMOLENCTBUS, BKITOYas
rapMOHU3aLMI0 3aKOHOAATENLCTBA W CO3MaHNe COracoBaHHbIX OPraHoB, NPeLOCTaBNAT BO3MOXHOCTY ANS
cbanaHCcMpOBaHHOMO MoaxoAa K ynpaBreHnio NPUPOAHBIMIA pecypcamm U CenbckumM xo3ancTteoM. OfHako cy-
LLECTBYIOLME BbI30BbI, TaKnMe Kak KOH(SIUKTbI UIHTEPECOB M HECOrNIACOBAHHOCTb HOPMATUBHBIX aKToB, Tpeby-
0T JONOSTHUTESbHBIX YCUNUA NS paspeLleHns. Bo3aMOXHOCTW WHTerpauun npaBoBbIX acnekToB He TOSbKO
CMOCOBCTBYIOT YNYYLIEHMIO YNpaBeHns NpUPOaHbIMA Pecypcami, HO U OTKPbIBAKT HOBbIE FOPU3OHTHLI Af1S
YCTOMYMBOrO Pa3BUTUS CESbCKOTO XO3SAMCTBA.
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CYNEBHbIN LUTPAM: TEOPUA U MPAKTUKA
[IPABOMPUMEHEHWA

JIEOHTBEBA BANEPUA AMUTPUEBHA

MarucTpaHT
HerocyaapcTeeHHOe obpa3oBaTesibHoe YacTHoe yupexaeHne BO
«MoCKOBCKMiA (PUHAHCOBO-MPOMBILLNEHHBIN YHUBEPCUTET « CUHEPTUSI»

AHHOTauuA: B CTaTbe aHanM3upyloTCs TEeopUs W NpakTVKa NpaBonpuUMeHeHUs cyaebHoro wrpada. Cyaed-
Hble WTpadbl NPUMEHSIOTCS Yallle BCEro B YronoBHoM npase. Cyne6Hblil WwTpad NpUMeHsEeTCs kak 3ameHa
YTONIOBHO OTBETCTBEHHOCTY ML, COBEpLUMBLIEMY MPecTynneHre. Teopus W NpakTika NpaBonpUMEHEHNS
cyaebHbIX WTpacdoB TpebyeT onbiTa NpakTUkW B Cyae.

KntoueBble cnoBa: cyaebHbIn Wrpad, NpecTynrexue, OTBETCTBEHHOCTb, NMPaBONPUMEHEHME.

COURT FINE: THEORY AND PRACTICE OF LAW ENFORCEMENT
Leontieva Valeria Dmitrievna

Abstract: The article analyzes the theory and practice of enforcement of a court fine. Court fines are used
most often in criminal law. A court fine is applied as a substitute for criminal liability to a person who has com-
mitted a crime. The theory and practice of enforcement of judicial fines requires experience of practice in court.
Keywords: judicial fine, crime, responsibility, law enforcement.

CoBpeMeHHbin YK PO B 2016 rogy Obin AononHeH ctatben 76.2, KoTopas npegycMaTpyBaeM HOBbIN
BMA 0CBOBOXAEHUS OT YronoBHOWM OTBETCTBEHHOCTW — HasHaueHwe cyaebHoro wrtpada. BeeaeHwe Takoro
OCHOBaHWS SABMNSAETCH NPUHLMMNOM ryMaH13ma no OTHOLIEHWIO K BUHOBHOMY, @ Takxe OKasblBaeT CTUMYNUPY-
loLLlee BO3AENCTBME Ha ero AarbHeuLlee nomnoxuTenbHoe NoCTNPecTynHoe NoBeeH e,

CynebHbIi WwTpad 1rpaeT CyLLeCTBEHHY ponb UCXOAS U3 YA0BNETBOPEHMS NOTPEBHOCTEN Y4aCTHUKOB
YrofIOBHOTO MpoLiecca, NOCKOMbKY A BUHOBHOMO TaKoW LWTpad) He UMeeT NOCNeACTBMIA, KOTOpble Henocpe -
CTBEHHO COMPSXEHbI C CyAUMOCTbI0. OfHaKo CyaebHbIN WTpad He UCKIYaeT Hannuus OTMETKM B CripaBke
ML MBL Poccumn 0 TOM, Y4TO OH paHee npuBrekancs K YronoBHOW OTBETCTBEHHOCTU W ANS HETO 3TO YXe He
NPeCTynHbIA AeblT, T.K. 0CBOOOXAEH NO HEpeabUnUTUPYHOLLEMY OCHOBAHMIO B COOTBETCTBUN CO CT. 76.2 YK
P®. [Ina noTepneBLLEro AaHHbIA MHCTUTYT CynuT BbICTPOE BO3MELLEHME yulepba.

lMpakTuka npuMeHeHus cyaebHoro Wrpada B pasryHbiX CTpaHax MOXET pasfnyaThCs B 3aBUCKMOCTH
OT 3aKOHOAATENbCTBA, CyAeBHON CUCTEMbI 1 0OCOBEHHOCTEN NpaBoONPUMEHNUTENBHOM NpakTukW. OfHako, B Lie-
nom, cyaebHbln WTpad NPUMEHSIETCH B paMKax YrorioBHOrO 3aKOHO4ATENbCTBA W MOXET OblTb Ha3HAYeH B
KayecTBe OOHOTO M3 BWUAOB HakasaHWs 3a coBepLueHHoe npectynnenue. B CLUA, Hanpumep, wrpadbl moryT
ObITb YCTAHOBMEHDI KaK (DUKCMPOBAHHAs CyMMa WK Kak MPOLEHT OT J0X04a OCYXAEHHOr0. B HEKOTOpbIX €B-
ponenckux cTpaHax cyaebHble WTpadbl pacCUMTLIBAOTCSA C YY4ETOM AOXOL40B OCYXKOEHHOMO U MOryT BbiTh
Ha3Ha4eHbl B 3aBMCUMOCTH OT CTENEHM TSHKECTW COBEPLLEHHONO AesiHus. B Apyrux cTpaHax, Takux kak AnoHus
unn Kutain, pasmep cypebHoro wtpada MOXeT ObiTb YCTAHOBMEH B 3aBUCUMOCTW OT KOHKPETHbIX 06CTOS-
TENbCTB Aena.

Wtak, cynebHbin wrpad npeactaenseT coboit 0bsi3aTentHy0 MHAHCOBYHO CaHKLI, Hanaraemyto cy-
[OM Ha NN, NMPU3HAHHOE BUHOBHBIM B COBEPLUEHUM MPABOHAPYLUEHUS UK NpecTynneHus. JTOT BUA Haka-
3aHUS MOXET NPUMEHSTLCA Kak CaMOCTOATENBHO, Tak 1 B COMETaHUM C APYrMMU BULAMW Haka3aHWs, TakuMu
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Kak nuieHne cBoboabl, cnpasuTenbHble paboTsl U T.4. B3bickaHue cyaebHoro wrpada — AeHEXHOe B3bic-
KaHWe 3a COBEpLLEHHOE NPECTYNNeHne, pa3Mep KOTOPOro BbipaxaeTcs B pyonsx.

CynebHbli WTpad BbINOMHAET HECKOMbKO (DYHKLWA, BKMOYAs BOCCTAHOBUTENbHYH (BO3BpALLEHWE B
06LLeCcTBO Yepes oniaTy B BUAE LEHEXHON CyMMbl), KapaTenbHyt (Haka3aHue 3a COBEepLUEHHOe npecTynne-
HWe) 1 npefynpeauTenbHYIO (NpefoTBpaLLeHe AanbHENLLMX npaBoHapyLeHun). LLTpad sensetcs cnocobom
BOCCTaQHOBIIEHMS CMpaBeArIMBOCTW, MOCKOMbKY JIULO, COBEpLUMBLLEE NpaBOHapYLIEHWE, KOMNEHCUPYET ero
(DMHAHCOBO, a Takxe NPUHUMAET Ha cebs 0TBETCTBEHHOCTL Neper 0BLLECTBOM.

[Mpu 3TOM, NPUrOBOPEHHOE K ynnaTe LWTpada Nuuo 065S3aH0 B YCTAHOBIIEHHBIA CYAOM CPOK YNnaTUTh
onpegeneHHyto cymmy B 6topxet. Cymma itpada onpeaenseTcs CyaoM UCXOOs U3 Xapaktepa U TsKecTu
COBEPLUEHHOTO NPECTYNNEHNS, a Takke UMYLLECTBEHHOTO NOMOXEHNS OCYXOEHHOTO.

A.C. Bypues 1 W.B. MupoHiok npeanaratoT aHanuanmpoBaTb AeUHALMIO «BMEepBbIE» OTHOCUTENBHO K
CT. 76.2 YK P® kak coBepLUeHMe TONMbKO OAHOrO NPeCTynHOro AesHus. 3akoHodaTenb ykasblBaeT Ha BEPOSIT-
HOCTb MpeKpaLLeHUsl YrorioBHOTO NPEeCcrefoBaHNs B OTHOLIEHUM NWL, Ybe noBefeHue obnagaer MeHbluen
CTeneHbio 0bLlecTBeHHOM onacHocTU. Koraa nuuo BrepBble COBepLUaeT MpecTynieHue, 3T0 MOXET UMETb
Ba)Hble MOCNEeACTBUSA ANs BCEM CUTyauun 1 Ans camoro nuua. K nocnegHum He JOSMKHbI OTHOCUTBLCS Mpax-
AaHe C YCTOMYMBOMN acoLmanbHOM HanpaBneHHOCTbLI0, HanpoTKB, MPUMeHeHue cyaebHoro Wwrpada 4onyCcTUMo
LU B OTHOLLIEHUW TEX, KTO COBEPLLNIT OAHO NPECTYNHOE AesHWE NOA BNUSHUEM CTEYEHUs 06CTOATENLCTBA.

VimetoTca Takke WHble Cryvan NpU3HaHKWs nuua, COBEPLIAKOLLMM NpecTynneHne Brepsble. HekoTopble
aBTOPbI MOfaraoT, YTO ML, 0CBOBOXAEHHbIX MO PeabUAUTUPYIOLLMM OCHOBaHUSIM, KOTOPbIE COBEPLLAOT HO-
BO€ MPECTYMNeHNe HEMb3sA CYMTaTb COBEPLUMBLUMMM OBLLECTBEHHO OMacHoe AesiHue Bnepsbled. Has Touka
3peHus npegnaraeT NOHUMaThb NOA COBEPLLMBLUMMM NPECTYNIIEHNE BREPBbLIE NNL, B OTHOLLEHWW KOTOPbIX Yro-
NIOBHOE [€N0 npekpaLlanoch no Hepeabunutupyowmum ocHoBaHuamS, Cya npu paccMOTpeHuu gena nuua,
COBEPLUMBLLETO NPECTYNNIEHNE BNEPBBIE, MOXET YYUTbIBATL OTCYTCTBME NpedblayLLUuX CyauMocTen u apyrve
cmsryatoLme obcToATeNbCTBA NPU ONpeaeneHni HakasaHus U NPUMEHEHUN MeP YperynnpoBaHus.

HekoTopble aBTOpbI BbICTYNAKT NPOTUBHUKAMY NPU3HAHWSA NMWLOM, BepBble COBEPLUMBLLMM MPECTy -
IieHune, TOro, KTO yxe paHee Obln 0cBOOGOXAEH OT YrorioBHOW OTBETCTBEHHOCTW NO cTaThaMm 75 — 76 YK PO.
OpHako OHW YKasblBaKT Ha €OMHCTBEHHOE WCKIoYeHWe. Kak BO3MOXHOE OCHOBaHWE TaKOro WCKIHOYEHUS
MOXHO CYMTaTb UCTEYEHWEe CPOKOB LAHHOCTW MPUBMEYEHUS K YrONOBHON OTBETCTBEHHOCTU!. BecbMa Henpa-
BMIbHO OCBOBOXAATb OT YrOfIOBHOW OTBETCTBEHHOCTW MNUL, B OTHOLIEHWW KOTOPbIX paHee npekpalianocb
YrofloBHOE A€NO0 UK YrONOBHOE NPecnefoBaHne no HepeabunTpyOLMM OCHOBaHUAM.

FoBopst 06 OCHOBaHWSIX MpUMeHeHus cygebHoro wTtpada Heobxoaumo 060CHOBaTh CkadaHHoe. B
pasbsicHeHnsx BepxosHoro Cyna PO He genaeTcs NpuHUMNMAnbHBIX pasrpaHUyEHUn MEXIY OCHOBAHWUAMM
yCroBUAMU 0CBOOOXAEHUS IUL@ OT YrofIOBHOW OTBETCTBEHHOCTW. TeM He MeHee, B OPUANYECKON TEOPUN U
NpaKTUKe CYLLECTBYET MHEHWE, YTO OCHOBAHME — 3TO COBOKYMHOCTb YCNOBMI. Tak, Hanpumep, COBOKYNHOCTb
NepeYncneHHbIX B 3aKOHE YCMOBMI NpumeHeHus cyaebHoro wrpada K. CytarvH u A. KyapsiBuesa aHanmau-
PYIOT Kak OCHOBaHMe 0CBOBOOXAEHUS N1La OT YrONOBHON OTBETCTBEHHOCTMS,

Mo mHeHno B.A. I'ypeesa n B.B. lNywuHa, Bbinnata wrpada MoOXeT ObiTb BOCAPUHATA OCYXOEHHBIM
Kak (hopma UcnpaBneHnst u BoaMeLLeHns yiepba, COBEPLUEHHOMO NPECTYNNEHNEM, a Takke LUaHC NPOSEeMOH-
CTPUPOBATh FOTOBHOCTb K MCTPABIIEHNIO 1 BO3MELLEHWIO YBbITKOB, HAHECEHHbIX 06LLEeCTBY®.

Heynnata cyge6Horo wrpada B YyCTAHOBMEHHbI CPOK MOXET MOBMeYb 3a cO60M NPUMEHEHMEe Aonos-
HUTENbHbIX MEP NPUHYAUTENBHOMO UCMOMHEHNS, BKITOYAs U3bATUE UMYLLECTBA, apecT CHETOB U NpoYee.

lMpakTuka npumeHeHus cydebHoro WTpada nokasbiBaeT, YTO BO3MELLEHE HAHECEHHOro Bpeda WUnu
yiepba npecTynHUKOM NPOUCXOAMT B BULE AEHEXHOTO BO3MELLEHNS, a Takke B BILE BO3BPALLEHUS HE3aKOH-

4 Bypues A.C., Mupontok U.B. CyaebHblit WwTpad: kputudeckuir ovepk // Hayka n obpasoBaHue: X035IMCTBO U SKOHOMUKA; NPeLNpPUHAMATENLCTBO; NPaBO 1 ynpasne-
Hue. 2017. Ne 2 (81). C. 126-129.

5 Kopeuuit C.B., MeTbkoB B.A. Kputepun pasrpaHuyeHns TUNONOry fIMYHOCTY NPeCTynHuKkoB // BecTHUk no negaroruke u neuxonorim KxHoi Cubupu. 2015. Ne 1.
C. 48-58.

6 ConoHuupbiH M.C. OcBoboxgeHne 0T YronoBHOM OTBETCTBEHHOCTM C HasHaueHueM CyaebHoro Wwrpada: CywHocTb U npobnembl npuMmeHeHns // BectHuk Camapcko-
ro topugudeckoro HetutyTa. 2016. Ne 4 (22). C. 63-67.

7 KoctpoBa M.B. TepMuH «nuuo, BnepBble COBEpLUMBLLEE MPECTYNNEHWey, B KOHTEKCTE B3aMMOCBS3W YrOMOBHOMO M WHbIX OTpacneii poccuiickoro npasa // Lex
Russica. 2015. Ne 8 (Tom CV). C. 70-83.

8 Kyopssuesa A., Cytaru K. CynebHbint wrpad // YronosHoe npago. 2016. Ne 6. C. 102.

9 l'ypees B.A., T'ywmH B.B. WcnonHutensHoe npon3eoacTBo: YuebHuK. 4-e u3nanue, ucnpaeneHHoe u gononHexHoe. M.: Ctatyt, 2019. C. 183.
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HO OTHSITOTO MUMYLLECTBA €ro BraaenbLly.

CypnebHbii WTpad, Takum 06pa3om, NpeacTaBnsieT coboii BaXHbIA MHCTPYMEHT CrpaBeaIMBOCTU U UC-
MpaBMeHNst B KOHTEKCTE NPaBOCYAMS,, @ Takke UMEET CBOK PONib B NpeLynpexaeHun AanbHelLLnx npaBoHa-
pyweHui. Cya NpuHUMAeT BO BHUMaHWe (hUHAHCOBOE COCTOSIHUE OCY)XAEHHOTO Mpy HasHaYeHwn cynebHoro
wpada, 4tobbl 06€CNEeYNTb €70 BbINOMHEHWE B PA3YMHbIE CPOKY.
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(MOPMA COYYACTWA: NOHATME W NPOBJIEMb
KBAJINPUKALIMA

LHAPAKLUAHOBA TYAHA 3P[13MOBHA

CTyOeHT
®r50YBO BC® Poccuickuin rocynapCTBEHHbIN YHUBEPCUTET NPaBOCYaUs

AHHOTaUMA: Ha CEroaHALLHNA AeHb [OCTAaTOYHO MHOTO MO3MULMIA CKA3aHO B Hay4HbIX Kpyrax no noBomy MH-
CTUTYTa COYYacTUs B YroNoBHOM MpaBe, OAHAKO HET eAMHOro Noaxoda K MOHUMaHWI0 JaHHOTO WHCTUTYTA, W
CYLLIECTBYIOT Mpo6neMbl NPaBONpPUMEHNUTENBHOM MPaKTUKWA B BOMpocax KBanudukauun coydacTus. B aToil
CBSA3 HEOOXOAMMO PacCMOTPETb CYLLHOCTb COy4acTs, ero (hopMbl 1 NPoaHanuU3MpoBaTh Npobnembl, CBS-
3aHHble C KBanudukaLyuen AaHHOMO SBMNEHNS.

KntoueBble cnoBa: yroroBHoe npago, kBanudukaums, npobnembl, coysactie, hopMbl coydacTys.

THE FORM OF COMPLICITY: THE CONCEPT AND PROBLEMS OF QUALIFICATION
Sharakshanova Tuyana Erdemovna

Abstract: to date, quite a lot of positions have been said in scientific circles about the institution of complicity
in criminal law, but there is no single approach to understanding this institution, and there are problems of law
enforcement practice in matters of qualification of complicity. In this regard, it is necessary to consider the es-
sence of complicity, its forms and analyze the problems associated with the qualification of this phenomenon.
Key words: criminal law, qualification, problems, complicity, forms of complicity.

Coyuyactue — 310 0c060€ ABfIEHMe NPeCTYNHOCTH, NpeanonaratLee CoBepLUEHNE HECKONbKUMI nLa-
MW NpecTynneHuns, 06beJMHEHHOrO COBMECTHBIMM YCUIMAMMU.

Coy4acTiie UMEET CIOKHYH CTPYKTYPY, CYLLECTBYET MHOXECTBO AMCKYCCUI CPEaM YUEHDIX B JaHHOM ciepe.

CornacHo cT. 32 YronosHoro kogekca Poccuiickon ®enepauum (ganee — YK P®), coyyactuem B npe-
CTYNNEHUN NPU3HAETCS YMbILNEHHOE COBMECTHOE yyacTue AByX Unu 6onee nuu, B COBEPLUEHNN YMbILLMEHH O-
ro npectynnenus [1].

3akoHoaaTesb KOHKPETU3MPYET coyvacThe AeneHreM Ha opMbl. Popma kak TepMUH He onpeaerneHa B 3a-
KOHOAATENbCTBE, OAHAKO KaccuumpoBaTh COy4acTe MOXHO NO CyObEKTUBHBLIM 1 OBBEKTUBHBIM NPU3HAKAM.

B HayyHOW nuTepaType eanHbIM CYATAETCS MHEHWE O TOM, NS COoy4acTus onpeaensiowM npusHakom
BbICTYNaeT COornalieHne Mexay BCemu yyacTHWKamu npecTynnenus [2, ¢. 75]. To ecCTb, Korda Kaxabin u3
YYaCTHUKOB, HE3aBICUMO OT MX POSIK, OCO3HAET NPOTUBOMNPABHOCTL CBOUX AEUCTBUIA W Hannune obLuen uen,
obLero ymeicna.

[Mpu 3TOM yMbICEN CYUTAETCA CYOBEKTUBHBIM MPU3HAKOM COYYaCTUS, KaK W Hanmume Mexagy coy4acTHu-
KaMu [BYXCTOPOHHEN CyGbekTMBHON cBA3N. OGBEKTUBHBIMI e NPU3HAKM COy4acTusi, B TakOM cnyyae, cne-
LYET CYNTaTb HanMnUyme Cammx y4acTHUKOB, KOraa NPeCTynneHne COBEPLUAETCs He eanHONNYHO. [laHHbIi npu-
3HaK KOSIMYECTBEHHbIN, Ka4E€CTBEHHBIM NPU3HAKOM BbICTYNAET COBMECTHbIN XapakTep UX AelCTBUA. To eCTb,
ecnu Ba nnua, He CBS3aHHbIe ApYr ¢ ApyromM o6Len Lenbto, EAMHONUYHO COBEPLIAIOT AENCTBMS, KaXO0e U3
KOTOpPbIX NPUBENO K 0BLLECTBEHHO ONAcHbIM NOCNEACTBUAM, COyYacTe He obpasyeTcs — 3T0 ABa CaMoCTos-
TeNbHbIX NPECTYNNEHUs, AaXKe eCriM OTBETCTBEHHOCTb 3a X COBEPLUEHWE HACTyMaeT No OAHOM U TOW Xe CTa-
Toe YK PO. Coyyactne OyaeTr HanmmyecTBOBATb, €CNM BbIMOMHAS 3TW AeicTBMS, 06pa3oBanock O4HO mpe-
CTynneHue.
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B YK P® Bbigenstotcs hopMbl COyqacTus: ¢ pacnpegeneHnem ponen, rpynna nuy 6es npeasapuTenb-
HOro CroBopa, rpynna nuu N0 NpeaBapuUTeNbHOMY CrOBOPY, OpraHu3oBaHHas rpynna, npectynHoe coobue-
CTBO (NpecTyrnHas opraHusauus).

lNepBasi (hopma npeanonaraeT NPUCOeNHEHNe APYIX YYACTHUKOB K UCMIOMHUTENI, HE BbINOSHAS Npu
9TOM [feicTBun, obpasytowmx oOBbEKTUBHYIO CTOPOHY mpecTynneHus. pynna nuy 6e3 npeasapuTernbHOMO
CroBopa OTIIMYaeTCs TeM, YTO UCMOMHUTENEN MOXeT OblTb HECKONBKO, HO AEACTBUS UMK coBepLuanich 6e3
npeaBapuTensHON JOroBOPeHHOCTU. OpraHusoBaHHas rpynna 1 npectynHoe coobuiectso bonee CnoxHble
(hOpMbI COy4acTus, paccnefoBaHne COBEPLLEHHBIX MMM NPECTYMNIEHUA 3a4acTyo OCIIOKHEHO XapaKTEPOM WX
AENCTBUIA — KaK NPaBuMno, YCTONYMBOCTb W CIIaXXEHHbIA XapakTep rpynn BIUSET Ha YPOBEHb COKPLITUS npe-
CTYNNEHNS.

B YK P® npusefeHbl hopmbl COy4acTus, YTO BbI3blBAeT LOKTPUHASBHBIA BOMPOC O pasrpaHuyeHum
(hOpM 1 BUZOB COYy4acTms.

BblaensioT crnoxHoe coyvactue, rpynnoBoe coyyvactue (COUCNOMHUTENLCTBO), COyYacTe 0coboro poga
(opraHu3oBaHHOE coyyacTue). CoMCronHUTENBCTBO WM OPraHW30BaHHOE yyacTue MOAPa3AensioTcs Ha BUAbI,
COOTBETCTBYHOLLME PA3HOBMAHOCTAM COy4acTUs, NepPEYMCIIEHHbIMM 3akoHogaTenem B 4. 1-4 ¢T. 35 YK PO,

C. A. banees oTMeyaeT: «HeoTbeMNEMON YacTbio BCEX (hOPM COyHacCTUst SABMNSETCA COMCMONHUTESb-
CTBO WNW opraHu3aums 06beguHeHUs ¢ pacnpegeneHmem ponei. IMEHHO nNoaToMy, cam hakT co3gaHus Ta-
KWX MPEeCTYNHbIX 06bEeANHEHMI UM PYKOBOACTBO UMM W yyacThe B NOAOOHBLIX 06beANMHEHUSX AOMKHO OLIEH U-
BaTbCA TONbKO Mo cTaTbe OcobeHHon YacT YK P® nocpeacTBOM yCTaHOBREHUS OTBETCTBEHHOCTY 3a NofJo 6-
Hble aesHus» [3, ¢. 6].

Yka3aHHbI aBTOP BbIAENSET COUCNONHUTENBCTBO Kak MpU3HaK coyvacTus B 06LLEM, B TO BPEMS Kak
COMCMONHUTENBCTBO SBNSETCS (hOPMOM COyYacTUs B paMkax 3akoHa. IMEHHO Takue KOnnu3um 3akoHa u Jok-
TPUHBI 0BBACHSOT HEOBXOAMMOCTb YETKOM KnaccudukaLum opm 1 BULOB COyHacTHS.

Bblgenexve opm OCHOBBLIBAETCA Ha XapakTepe COBMECTHOCTU COy4acTHUKA U KPUTEPUU pasrpaHnye-
HWS rPYNMNOBOro M OPraHM30BaHHOTO COY4aCTUs, TO €CTb CTENEHN COrnacoBaHHOCTU U OPUEHTUPOBAHHOCTU WX
COBMECTHOWN AEATENBHOCTY.

CoBepLueHHO TOYHO 0TMeyaeT A. ApyTIOHOB: « TEpPMUH «MPEeCTynHas rpynnay, «rpynnosoe npectynne-
HWe», «rPynnoBoi Cnocob» UMEET LIMPOKOE PacnpoCTpaHeHWe B IUTepaType, HO B COCTaB rpynnbl fAL, No
npeaBapuUTeNsHOMY CroBopy, 0053aTeNbHO AOMKHO BXOAWTb XOTS Obl ABA COMCMOMHUTENS. 3HAYMT, €Cnu
Hapsidy C OpraHu3aTopoM, nogcTpekaTenemM Uin nocobHUKOM YBUACTBO HENOCPEACTBEHHO COBEpLLAETCs 04-
HUM UCMONHUTENEM, TO KBanuUmMKaLmsa COAEAHHOro no M. «x» Y. 2 ¢1. 105 YK PO, Hanpumep, HEBO3MOXHA HU
B OTHOLLEHUMN UCMOMHUTENS, HW B OTHOLLIEHWUW APYTMX COy4acTHUKOB. Bo3HWkaeT Bompoc: ABa nuua npeasapu-
TEMNbHO [OTOBOPUNUCH COBEPLUNTL YOUICTBO, MPUYEM OLHO M3 HUX BbIMOMHSET pOrb OpraHusatopa. bes-
YCIOBHO, OHU SIBMISIOTCS COY4aCTHMKaMM, HO (hopMa 1x Coy4acTus, okasbliBaeTcs, rpynny He obpasyet» [4, 5].

Ewe ogHum npobnemHbIM TEOPETUYECKM acnekToM, BAMSIOWMM Ha KBanudukaumio, SBNSeTcs oTiu-
4ne HeoCTOPOXHOTO COMPUYMHEHME Bpeda W HeydaBlueecs coyyactue B npectynneHuu. Mo mHenmio H. [.
CepreeBCKoro, HEOCTOPOXXHOE COYYacTUe UMEET MeCTO, KOrda COy4YacTHUKW He NpeaBuasT NOCNeACTBus, HO
MOTYT W SOSMKHbI NPeaBUaETb UX HacTynneHue [5, ¢. 371].

He cornaluascs ¢ AaHHOM No3numen, CTOUT OTMETUTL CaMy CYLLHOCTb COy4acTusi, KOTOpoe npeanona-
raet 0TKa3 OT eMHONWYHOTO COBEpLLEHUs NpecTynneHus. ABCypaHO nonaratb, Y4TO NULO NpeaBuanT CBOe
yyacTue B COBEpLLEeHWUN NPEeCTYNNIeHNs COBMECTHO C ApYrUMU Nnuamun. HeoCTOPOXHOCTb SBMAETCS OTHOLLe-
HWEM K 0BLLECTBEHHO OMacHbIM NOCNEACTBUAM — pe3ynbTaTy AeUCTBUI Nuua.

Ecnu BHOBb 0BpaTutbes k hopmynuposke YK PO, To noHATHO, 4TO 3akoHogaTenb He npeanonaraet
HEOCTOPOXHOCTb MPU COY4aCTUM, TOMNBKO YMBILLNEHHOCTb, KOraa CyLLecTByeT 3abnaroBpeMeHHbIi 4orosop 06
OCYLLECTBNEHUN AEVCTBUIA, @ HEOCTOPOXHOCTbL Kak (hopMa BUHbI MpeacTaBnseT cobon CUTyaumto, Koraa nuuo
He NpPeaBUAUT HacTynneHne o6LLECTBEHHO OMacHbIX NOCNEACTBUIA, MOSTOMY NPUPOAA ABYX KAaTEropuin SBns-
€TCS B3aNMOUCKITIOYAOLLEN.

Ha npakTuke BCTpeyatoTcs Criyvanm peanusauut HEOCTOPOXHbIX MPECTYNNEHWA rpynnon nuu, u aewn-
CTBUS NUL, NPK 9TOM MOTYT ObITb Kak COrNacoBaHHbLIMU, Tak U He CBA3HbIMM APYr C APYrOM, HO MPUBECTY K 0 -
HOW MPECTYNHO Lenw.
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B aToin cBs3 HeobX0AMMO paccMOTPETb BO3MOXHOCTb BBEAEHUSI B YK P® MHCTUTYT HEOCTOPOXHOrO
COYyYacTusl, NOCKOMbKY Ha MPaKTUKe Takue Cryyanm BO3MOXHbI U TPebyloT Haanexallen ksanudgukaumn. Ho
Takoe CoyyacTie BO3MOXHO, ecrin He Bblno MOMeHTa NpeABapUTENbHOTO CroBopa.

Takum 0bpas3om, coyyactve npeacTaBnsieT cobor CoBepLLEHWe NPECTYNEHUsS HECKOMbKAMMI fuLiamu.
YronoBHbIA 3aKOH Ha CEroAHs onpefensieT BO3MOXHOCTb COYHacTUs TOMBKO €CMM OHO BbINO YMbILLMEHHBIM,
O[HAKO Ha NpaKTWKe BO3MOXHO U NPOSIBIIEHUE U HEOCTOPOXHOTO COY4acTUsi, Koraa CyObeKT He MMen yMbicna
BbITb coyyacTHUKOM. Mpobnembl kKBanudukaLum coyqacTus ¢ SOKTPUHAmNBHOW Knaccudukaumen hopm n Bu-
[0B COYYacTusi, NO3TOMY BO3HUKAET HEOOX0AMMO 3aKpenneHne Takor knaccugukaLmm B 3aKoHe.
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AHHoTaums: HacTosiasi paboTa NocBsilieHa NPYMEHEHMIO Pe3ynbTaToB ONepaTMBHO-PO3bICKHON AESTENbHO-
CTV B CyAe6HOM [oKasbiBaHWM MO YroNoBHbIM Aeniam. Kpome Toro, npoaHannanpoBaHbl HOPMbI AENCTBYHOLLETO
3aKOHOAATENbCTBA W TEOPETUYECKNE MOAXOAbl YYEHBIX K MCMOMb30BAHWI B YrONIOBHOM CyLOMPOM3BOACTBE
[aHHbIX pesynbTaToB. OTMeyvaloTcs Npobrembl MCMOMb30BaHUS Pe3yNbTaToB OMepaTUBHO-PO3LICKHON aes-
TENbHOCTW B Ka4eCTBE J0Ka3aTeNbCTB B CYAE, Tak Kak OHU AOMMKHbI ObITb MPEACTaBNEHbI B Cyae, He HapyLuas
KOH(MEHUMANBHOCTI U COXpaHEHMS LIENOCTHOCTI Aoka3aTenbCeTs. MpeanaraeTcst K paccMOTPEHMIO BOMPOC O
Heo6X0ANMOCTM OLIEHKM W JOCTATOYHOCTI Camux OmepaTUBHO-PO3bICKHBIX AaHHbIX. PaccmaTprBaeTcs BOnpoc
pa3paboTkM YeTKuX M 3hEKTUBHBIX MPaBUN, KOTOpbIE Bbl yperynpoBani NpuMeHeHe pesynbTaToB onepa-
TUBHO-PO3bICKHON AESTENBHOCTY B paMKax CyaebHOro AokasbiBaHWM MO YroroBHbIM Aeram. Takke B pabote
npoaHanu31poBaHbl NpobneMHble BOMPOCHI, Tpebyiollue yperynmpoBaHmus 3aKoHOAATENEM M PaCcCMOTPEHI
Pa3NMyHbIe TOYKW 3PEHUS Ha MPeaMeT AOoMyCTUMOCTY [oka3aTenbCTB. 1o UToram UccreaoBaHus caenaHbl co-
OTBETCTBYHOLME BbIBOLbI OTHOCUTENBHO MPUMEHEHNS! Pe3ynbTaToB OMepaTUBHO-PO3bICKHON AESTENbHOCTY B
cynebHoM [10ka3biBaHUW MO YroNoBHbIM gena. OTMeyeHo, aHanuavpyemas Tema sBNSeTCst AOCTATOYHO CIIOX-
HOA, IMEET psia aKkTyanbHbIX MPoGremMoi, TpeBytoLMX GONbLIOrO BHUMAHMS U JANbHENLLETO U3yYeHMSI.
KntoueBble cnoBa: [okasbiBaHe, A0Ka3aTeNbCTBO, Pe3yrbTaTbl ONepaTUBHO-PO3bICKHON AESTENBHOCTH, One-
PaTUBHO-PO3bICKHAS AESATENBHOCTb, YTONOBHOE CYAOMPOM3BOACTBO, ONEPaTUBHO-PO3bICKHBIE MEPOTPUSITUS.

THE USE OF THE RESULTS OF OPERATIONAL INVESTIGATIVE ACTIVITIES IN JUDICIAL EVIDENCE IN
CRIMINAL CASES

Ivanov Artem Valerievich

Scientific adviser: Saratova Oksana Vladimirovna

Abstract: This work is devoted to the application of the results of operational investigative activities in judicial
evidence in criminal cases. In addition, the norms of current legislation and theoretical approaches of scientists
to the use of these results in criminal proceedings are analyzed. The problems of using the results of opera-

tional investigative activities as evidence in court are noted, since they must be presented in court without vio-
lating confidentiality and preserving the integrity of evidence. It is proposed to consider the need to assess and
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sufficiency of the operational search data themselves. The issue of developing clear and effective rules that
would regulate the application of the results of operational investigative activities in the framework of judicial
evidence in criminal cases is being considered. The paper also analyzes problematic issues that need to be
resolved by the legislator and considers various points of view on the admissibility of evidence. According to
the results of the study, relevant conclusions were drawn regarding the application of the results of operational
investigative activities in judicial evidence in a criminal case. It is noted that the analyzed topic is quite com-
plex, has a number of urgent problems that require great attention and further study.

Key words: evidence, evidence, results of operational investigative activities, operational investigative activi-
ties, criminal proceedings, operational investigative measures.

Mo cBoen cyTu cynebHoe foKasbiBaHWe Mo YrofoBHbIM feriam npeactasBnset coboi 4OCTaTO4HO He-
NPOCTYK MHOTO3TaNHY NPOLEAYPY, YPErynmpoBaHHy HOpMaMiu 3akoHogaTeNbCcTea. MHorve Bonpock! Joka-
3bIBaHWS MO YrofoBHbIM AenaM UMEKT HEOAHO3HAYHbIE, MPOTUBOPEYMBLIE MOMEHTbI, KaK B ciepe TeopeTu-
4eCKMX BO33PEHUI, TaK U Ha npakTuKe. Mpu 3TOM B COBPEMEHHOM HOPUANYECKON TEOPUN W NPAKTUKE OLHOM 13
BaXHbIX Npobrnem B obrnactv cyaebHOro fokasbiBaHUs N0 YrofOBHLIM AenaM MOXHO Ha3BaTb MCMOMb30BaHNE
pesynbTaToB OMepaTMBHO-PO3bICKHON AeATeNnbHOCTU. [laHHas TemaTtuka WMeeT OrpoMHOe 3HadeHwe Ans
obecneyeHnst AP EKTUBHOM 1 CNPaBEANMBOrO CyA0NPOM3BOACTBA MO YroSOBHLIM AenaM, BeAb OnepaTBHO-
PO3bICKHAs AEATENBHOCTb ABMSETCS BAXHOW AN BbISBNIEHUS U PACKPbITUS NPECTYNNEHWUH.

OnepaTnBHO-PO3bICKHAA AEATENBHOCTb SBNSAET COBOI CUCTEMY MEPOMPUATUNA, HanpaBnEHHbIX Ha no-
fiyyeHne JaHHbIX O MPEeCTYNNeHNsX, 3afepaHne NPeCcTyNHUKOB, UX BbISIBNEHWE, K TOMY Xe He CTOWUT 3abbl-
BaTb NPO cOOP [0Ka3aTeNbCTB U YCTAHOBNEHUE psida (hakToB, KOTOPbIE AN YrOMOBHOMO Aena byayT umetb
CYLLECTBEHHOE 3HaueHue. [pn oCyLLeCTBNEHUU OnepaTUBHO-PO3bICKHON AEATENBHOCTI BO3MOXHO UCMONb30-
BaHWe Takux CPEACTB W METOLOB KaK NPOCIyLUMBaHWE, BUAEOCHEMKA, POTOCHEMKA, HAabMoAEHE 1 apyrue.

OCHOBHbIM HOPMaTWUBHO-NPABOBLIM AKTOM, KOTOPbIN PErynnpyeT W perfiaMeHTUpyeT UCnonb3oBaHue
AaHHbIX, MOMyYeHHbIX ONepaTUBHO-PO3bICKHON AEATENBHOCTLIO, ABMSETCS YTONOBHO-NPOLECCYanbHbIN KOOEKC
P® (nanee YNK P®).

B ctatbe 73 YIK P® roBopuUTCS 0 TOM, YTO «ZaHHble NOMNyYeHHbIe B XOA4E OnepaTUBHO-PO3bICKHON aes-
TEMbHOCTU MOryYT BbIThb UCNONb30BaHbI Kak A0Ka3aTeNbCTBO B YrONOBHOM MPOLECCe, ecrn cnocob ux nonyye-
HUS HE NPOTUBOPEYMT 3akoHy» [1]. 13 aTOro cneayet, YTo NpaBOOXpPaHWUTENbHbIE OpraHbl 00653aHbl cobto-
[aTb YCTaHOBMeEHHblE NpoLeaypHble TpeboBaHKs, NpU OCYLLECTBNEHUM ONepaTUBHO-PO3bICKHON AeSTemNbHO-
CTM, HanpuMep, Takue Kak nonyyeHne paspeLLeHns OT NpoKypopa Unu CyabM.

Tarke HeobxoanMo OTMETUTb, YTO [aneko He BCce AaHHbIe OnepaTUBHO-PO3bICKHON AEATENIbHOCTU MO-
ryT 6bITb MCMOMb30BaHbI B KAYECTBE JOKA3aTENbCTB, HA YTO yKasbiBaeT B CBOMX paboTtax C.b. PoccuHckui [4].
Momumo atoro, ctatbst 74 YK PO ycraHaBnuBaeT psg TpeboBaHuUin K NpeaCTaBNEHMIO JaHHbIX OnepaTUBHO-
PO3bICKHOW AeATENbHOCTH B CyA€, OHWU MOTYT BbITb NPeACTaBNeHbI B BUAE NPOTOKOSOB, 3aKIHOYEHNIA, OTYETOB,
a Takke B BUAe hoTomaTepuanos 1 Bugeomartepuanos. OgHako Npu NpesocTaBieHUM Takux BUAOB LaHHbIX
BaXHO cobntocTn Bce TpeboBaHMS K KOH(UAEHLMANBHOCTI, @ Takke COXPaHEHWMO LIEMOCTHOCTI caMmux JoKa-
3aTenbCcTB. BaxHbIM acnekTom BydeTt Takke SIBNATLCS W OLEHKa OnepaTUBHO-PO3bICKHBIX AaHHbIX, UX AOCTa-
TOYHOCTU W gocToBepHOCTU. CynebHble aKCnepTbl OMKHbI NPOBEPATL W NOATBEPXAATb MHGOPMALMIO, a Tak-
Xe onpeaensTb ee 3HaYMMOCTb, B paMKax paccMaTpuBaeMoro aena. [1ns aToro B HaCTOSILEM NpoLe cCyarb-
HOM KOZeKCe YCTaHOBMEHb! MeXaHM3Mbl 9KCMEPTM3bl AaHHbIX ONepaTUBHO-PO3bICKHON AeATENBHOCTY.

He meHee BaxHO 06paT!Tb BHUMAHWE Ha TO, YTO UCMONb30BAHWE AaHHbIX ONepaTUBHO-PO3bICKHON Ae-
ATENbHOCTU B CyAie MOXET BbITb OrpaHUYEHHO, ECMN 3TO HapyLUaeT npasa ¥ cBOBOAbI rpaxaaH Uin xe HaHo-
CWT Bpep rocyaapCTBeHHbIM MHTepecaM. Tak cornacHo ctatbe 82 YIK PO, cya B npaBe oTkasaTb CTOPOHAM
[€ena B NpefoCTaBMeHUM JOCTyna K Matepuarnam onepaTMBHO-PO3bICKHON LEATEeNbHOCTM, eCin TakoBoe
yrpoxaeT NpuYnHEeHeM Bpeaa rocyaapcTtay v ero 6e3onacHOCTM MW HapyLUeHWeM NpaB 1 cBoBOS rpaxaaH.

Takum obpa3om, 3akoHoAaTenNb YCTaHaBNMBaeT nepeyeHb TPebOBaHW M OrpaHNYEHUIA MO OTHOLLEHNHO
K pesynbTatam ONepaTMBHO-PO3bICKHOW AEATENbHOCTM U MX UCMOMb30BaHMIO B CyaebHOM [OKasbiBaHWW B
paMKax yronoBHOro Cydonpou3BOACTBa.
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CyLecTByET TakKe 1 psg STUYECKUX W OPUANYECKMX NPOBNeM, KOTOpbIE BO3HWKAOT B CBSA3M C UCNOS b-
30BaHWEM pe3ynbTaToB ONepaTUBHO-PO3bICKHON AeATENbHOCTU B cyaebHoM nopsake. BosHukaeT Bonpoc o
COOTBETCTBUW 3aKOHy M ODOCHOBAHHOCTW NPOBEAEHUSI ONEPaTMBHO-PO3bICKHBIX MeponpusTui. B cnyyasx
HapyLUeHUs NpaB rpaxaaH, Hanpumep, NpocyLInBaHus TenedOHHbIX Pa3roBopoB 6e3 3aKOHHOrO Ha TO pas-
peLLeHns,, Takue pesynbTatbl He MOTyT ObITb YYTEHbI B Ka4eCTBe A0Ka3aTenbLCTB.

Mo cBoel CyTW NpoBefeHe OnepaTUBHO-PO3bICKHBIX MEPONPUATUIA PerynmpyeTcs cneuuanvampoBaH-
HbIM HOPMaTWBHBLIM MPABOBbLIM AKTOM, Y3KOHANPaBMNEHHLIM UMEHHO Ha NPOBEAEHNE AaHHbIX YCTAHOBMEHHbIX
3aKoHOM MeponpuaTui. OgHako, AaHHbIR defepanbHbIi 3aKOH Takke OCHOBBLIBAETCA HA HOPMaxX KOHCTUTYL M-
OHHOTO 3aKOHOAATENLCTBA, OH He JOSMKEH MATW B paspe3 C HOpPMaMM YrorfloBHO-MPOLECCYanbHOTO U UHOTO
3aKoHogaTenscTBa. Bmecte ¢ Tem Hopmbl CT. 86 YK PO 0o HacTosILLEero MOMEHTa BbI3bIBAKOT ONpeaene H-
Hble BOMPOChI Y rpaxaaH, KOTopble NonaratoT, YTO NPOBEAEHHBIE YMOMHOMOYEHHBIMI OpraHamu onepaTUBHO-
PO3bICKHbIE MEpONPUATUS HapyLIAKT 3aKOHHbIE WHTEepeChbl 1 npaBa rpaxaaH, 4onyckas UCMonb3oBaTh He-
rnacHble pesynbTaThl JaHHbIX MEPONPUSATUIA B NpoLecce [oKasblBaHUs NO YrorioBHOMY Aeny. PesynbTatbl
OnepaTUBHO-PO3LICKHBIX MEPOMPUATUI 3a4acTyt0 BbI3bIBAOT Y NPaBONPUMEHWUTENS BONPOCa B YacTu JOCTO-
BEPHOCTU W JONYCTUMOCTM B Ka4eCTBe [0Ka3aTeNbCTB, a Takke 3aKOHHOCTU. B pesynbTaTe Yero TeopeTuku 1
NPaKTUKN KPUANYECKON HAYKW BbICKa3bIBAOTCSH 0 HeobxoaumMocTu Bonee TiaTensbHO OCYLeCTBNATL NPOBEp-
Ky BONYCTUMOCTM pe3ynbTaToB ONepaTUBHO-PO3bICKHON AEATENBHOCTH.

Bonee T0ro, 4OCTATOMHO CROXHBLIM 40O HACTOSLLEr0 MOMEHTA SIBASIETCSA BOMPOC O COOTBETCTBUM 3aKO-
HoZaTenbCTBa B YacTW NPOBEAEHUS ONepaTUBHO-PO3BICKHBIX MEPONpUSTUA AENCTBYIOLEMY 3aKoHOLATENb-
CTBY B OTAENbHbIX MyHKTAX, @ Takke OCHOBHas npobnema — HeCOOTBETCTBME MeXOyHapOAHOMY CTaHAapTy
NpaBOBOMN ONpeaeneHHOCTH.

B uenom, HegonycTUMbIMK foka3aTenbCTBaMu MOrYT ObiTb NPU3HaHbI Takue pesynbTaTbl OnepaTUBHO-
PO3bICKHBIX MEPONPUATUN, KOTOPble MO CBOEN CYTWU NPOTUBOpEYaT AENCTBYIOLLEMY 3aKOHO4ATENbCTBY, HOP-
Mam OcHoBHOro 3akoHa P®, fokasatensctea, cObpaHHbIe HeHaAexXaLUM SINLOM, a Takke MNOnyYeHHble U3
HEe3aKOHHOTO UCTOYHMKA WMWK MyTEM NPOBELEHWNS HE MPEedyCMOTPEHHbIX 3aKOHOM MPOLEAyp ANs NosyyYeHns
WUTOrOB, KOTOPbIE AOMXKHBI ObIN ObITb PaCCMOTPEHBI B CyAeOHOM JOKa3bIBaHUW B KA4ECTBE [OKa3aTeNbCTBa.

Ocoboe BHUMaHKe npuBrekaeT npobnema JonyCcTUMOCTH CPEACTB ayano- U BUAEO-uKcaLmun, npuMe-
HeHMe KOTOpbIX He BbINo CornacoBaHo CydoM, T.e. MPUMEHANOCh Be3 COOTBETCTBYIOLLErO CyaebHOro peLue-
Hus. Mo AaHHOMY BOMPOCY UMeeTCs 6OMbLIOE KOMMYECTBO CyaeBHON NPaKTUKKM, MHEHWIA 3KCMEPTOB U Teope-
TUKOB HOPUAMYECKON HayKW, OLHAKO €AMHOTO TONKOBAHWUS 3aKOHa A1 KaXKAOr0 KOHKPETHOrO Criyyas nomnyy1Tb
[OCTaTOYHO CMOXHO, U HA MPaKTUKe CyA WCXOAMT U3 KOHKPETHbIX YCIIOBUM W MaTepuanoB YrofloBHOTO Aena,
NCX0AA U3 Yero NPUHUMAET peLLeHre O JONYCTUMOCTM UK HeZOMyCTUMOCTH NPUMEHEHUS NOJOBHbIX pesynb-
TaTOB OMEPaTUBHO-PO3bICKHBIX MEPONPUATUIA.

KonctutyumonHon Cyg PO (nanee KC P®) He ocTancsi «B CTOPOHe» M Aan COOTBETCTBYHOLLEE MOSICHe-
HWe OTHOCUTENbHO BO3MOXHOCTU MPUMEHEHWS B Ka4yeCTBe AOKa3aTeNbCTBa 3anucut C TEXHUYECKUX CPeacCTB
ayamo- 1 Buaeo-ukcaunn Habngaemblx cobbITU, K MPUMEPY, B MECTax CKOMMEHWS GOMbLIOr0 KonnYecTea
noaen, B mectax obLuero nonb3oBaHKs, B napkax, TOProsbIx LeHTpax 1 T.0. Mosuums KC P® obocHoBbiBaeT-
Cs TeM, YTo AN Nofo6HOM CbeMKM Uv 3anmncK He TpebyeTes crnewmanbHOro pelleHne cyaa, COOTBETCTBEHHO,
NPUMEHEHWE TaKoro BULA CBEAEHUI HE NPOTUBOPEYNUT HOPMaM AEUCTBYIOLLEro 3aKOHOAATENbCTBA U MOXET
ObITb MCMONBb30BaHO B KAyecTBe A0Ka3aTenbCTBa no yronosHomy geny [3]. Mpu TonNKoBaHUM 3aKOHa Takke
BbIN0 OTMEYEHO, YTO BHE 3aBUCUMOCTH OT TOrO, YTO NpU NPUOBLLEHNN ayamno — WU BUAEO3anucKh ¢ NogobHbIX
WCTOYHMKOB HE MMEET 3HaYeHUs PacCEeKPeYEHO N CaMo TEXHWUYECKOE CPEACTBO U SBMSAKOTCS NN pe3ynbTaThl
OnepaTUBHO-PO3bICKHOTO MEpPONpUATUS rMacHbIMU. B TO Bpems kak KOHCMMpaumsi Npu BbINONHEHUN AaHHbIX
AENCTBUIN He HapyLuaeT TpeboBaHnin OCHOBHOTO 3aKOHa.

OTmevaeTcs Takxke, YTO ANs NPOBELEHNS ONEPaTUBHO-PO3bICKHLIX MEPOMPUSATUIA, B LIENOM, YNOTHOMO-
YeHHbIM opraHam He TpebyeTcs creumanbHOro peLleHnsi, NOCKOMbKY Hanuuue peLleHust npeanonaraetcs
TOMNbKO B TOM Crlyyae, Korda npoBefeHue LaHHOro BiAa MEeponpusTuil Kakum-nnbo obpasom orpaHuymnBaeT
npaBa W 3aKOHHbIE WHTEPECHI rpaxzaaH, B TOM Y1CHe, eClY UCMONb30BaHWE TEXHUYECKUX CPEACTB Onpeae-
neHHbIM 06pa3oM 3aTparnBaeT npasa rpaxaaH.

Bonee Toro, KC PO noauepkHyn, uto camu no cebe pesynbTaTbl ONepaTBHO-PO3bICKHON AEATENbHO-
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CTW He SBNAKTCA Q0KA3aTENbCTBOM, [aHHbIe pe3ynbTaTbl, B NEpBYK ovepedb — 3TO CBefeHWs 0 (hakTax u
COObITUAX, KOTOPbIE MOTYT MMETb 3HAYEHWE ANS PACCMOTPEHMUS YTOMOBHOMO Aena. Tonbko cyaebHble opraHbl
NPUHUMAIOT peLLeHne 0 NprobLLEHUM faHHbIX CBEAEHWUA K MaTepuanam yrofoBHOM Aena B kayecTse Aokasa-
TENbCTBA NyTEM OCYLLECTBNEHNS HEOBXOAUMBIX NPOLECCYanbHbIX AENCTBUIA, YCTaHOBIIEHHbLIX 3aKOHOM.

PesynbTaTbl OnepaTuBHO-PO3bICKHBIX MeponpusTuin (qanee — OPM) B Buge ayauo- unm Bugeosanvcu
MOryT BbITb JOKa3aTeNbCTBOM MO YrONIOBHOMY Aeny TOSMbKO MOCre 03HAKOMIEHUS C CaMUM LDPOBbIM HOCHK-
Tenem (HakonuTenem) ynonHOMOYEHHbIX OPraHOB ¥ BbIHECEHUM COOTBETCTBYHOLLEro NOCTaHOBNEHMS. [Jokasa-
TENbCTBaMW paccMaTpuBaeMble pesynbTaThbl NPU3HAKTCS TOMBbKO C MOMEHTa NpUOBLLEHNS B Ka4eCTBe Belle-
CTBEHHbIX JokasaTenbcTs. [1o npuobLieHns pesynbTaTbl AaHHbIX MEPOMPUATUA 3aKOHOAATENLCTBO HE Tpak-
TYeT B Ka4ecTBe [oKa3aTerbCTB.

B Lenom MOXHO OTMETUTb, YTO MPaKTUKa NPUMEHEHUS pacCcMaTpUBaEMbIX Pe3ynbTaToB UMEET onpe-
[eneHHble HepocTaTku, HedopaboTku, KOTOpble AOMKHbI ObiTb YPErynmpoBaHbl CO CTOPOHbI 3aKOHOAATeNb-
CTBa, NyTEM BHECEHWS M3MEHEHWI B JENCTBYIOLLME NONOXEHUS (heaepanbHOro 3akoHodaTenscTea. Bmecte ¢
TEM MofiaraeM, YTo HYXHO aKTyanuaupoBaTb CyaebHY NpaKkTUKy U NPUBECTU K €AWHCTBY TOSNKAHUS 3aKOHa, B
TOM yucne, 0coboe BHUMaHWE CTOUT 06paTUTb Ha Pas3bsCHEHMS TAKOro OpraHa TOMNKOBaHMS npasa, kak KC
P®. MockonbKy 40 CErOAHSLLHErO AHA, AaXe HECMOTPS Ha Hannume pasbsCHEHU N0 MHOMM HanpaBeHNsIM
3aKOHa, TEM He MEHee, BO MHOMX Cryyasix UMeeTcs MeCTO YCMOTpEeHUo cyaebHoro opraHa, oTAenbHOMY
TOMKOBAHWIO NpaBa No KaxaoMy KOHKPETHOMY Clyyato U Npoyne HejopaboTku.

MHorue cepbl NpaBa CerogHst He NULLEHbI HeJOCTATKOB, Kak C TOYKW 3pEHUS YPEryNIMPOBaHNS, Tak 1 C
TOYKW 3pEHNS NpaKTUKL. TeM He MeHee nonaraem, YTo yperynnpoBaHue cepbl AOKasbiBaHWS MO YrofOBHbLIM
[ienam BO3MOXHO NMyTEM BHECEHWSI M3MEHEHMI B 3akoHodaTensctBo 06 OPM, npueedeHus B COOTBETCTBYE
HOPM 3aKOHOAATENbCTBA W YPETYIMPOBAHWS C TOUKM 3pEHUS MEXAYHAPOAHOro CTaHAapTa NpaBoBoM onpege-
neHHocTy. Monaraem, YTO yCTpaHeHUe faHHbIX HEAOCTATKOB B NPaBOBOW Cpepe PeLmnT YacTb NpobrnemMHbIX
BOMPOCOB, OTHOCALMXCS K UCMONb30BaHM0 pesynbTatoB OPM B KayecTBe AoKasaTenbCTB. Takke OTMETUM,
4TO B HaCTOsILLEE BpeMs B TeOpuUu npasa npobriema npeacTaBneHns pesynbTaToB OnepaTMBHO-PO3bICKHOM
[EATENbHOCTY B CyAE, 9TO CBSA3aHO C He0BX0AMMOCTLI0 COBnoaeHUst KOHDMAEHLMANbLHOCTH 1 0becneyeHus
LieNI0CTHOCTM [oKa3aTeNbCTB B YrONOBHOM CyA0npou3BoAcTBe. CyLuecTByH COpbl 0 TOM, Kakiie JOKYMEHTbI 1
MaTtepuarbl MOryT ObITb NpefoCTaBneHbl CTOPOHAM [ena W Kak OHW MOTyT BbITb MU MCNONb30BaHbI B paMKax
Cy40npon3BOACTBA.
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BJIWAHWUE COBPEMEHHbIX HH®OPMALIMOHHO-
TEIEKOMMYHWKALINOHHBIX TEXHONOTMW HA
HE3AKOHHbIW 06OPOT OPY)XKA
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HayuHb1ii pykosodumens: epacumoe AnexcaHop Muxatinosuy
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AHHoTauus: B paloTe uccrieayetcs HeraTMBHOE BO3[ENCTBME  COBPEMEHHbIX  MHAOPMALMOHHO-
TEeNeKOMMYHUKALMOHHBIX TEXHOMOTWIA, B YaCTHOCTH, rnoGanbHoi ceTn VHTepHET, Ha OCYLLECTBNEHME YroNoB-
HO-HaKa3yemol IesTeNbHOCTM Mo 06OPOTY OPYXKIAS, HE COOTBETCTBYOLLEN TPeGOBaHNSM 3aKoHa.

KnioueBble cnoBa: coBpeMeHHble MHEOPMaLMOHHO-TENEKOMMYHIUKALMOHHbIE TEXHONOMM, CeTb VHTEpHET,
060pOT OpYWsi, HE3aKOHHbI 060POT OPYXKMS, aHOHUMHOCTb MOKYNaTeNs.

THE IMPACT OF MODERN INFORMATION AND TELECOMMUNICATION TECHNOLOGIES ON ILLEGAL
ARMS TRAFFICKING

Amirova Maryam Rinatovna
Scientific adviser: Gerasimov Alexander Mikhailovich

Abstract: The paper examines the negative impact of modern information and telecommunication technolo-
gies, in particular, the global Internet, on the implementation of criminally punishable arms trafficking activities
that do not comply with the requirements of the law.

Keywords: modern information and telecommunication technologies, the Internet, arms trafficking, illegal
arms trafficking, buyer's anonymity.

Opysue — xyawee n3obpeTeHne YyenoseyecTsa. MIMEHHO AaHHbIN BbIBOZ Obin NOMyYeH B pesynbTate
MHOTOYMUCIEHHBIX coumonoryecknx nccneposaHnin'®. MogobHoe oTHOLEHME K Hemy, Be3ycnoBHO, 06ycnoB-
NIEHO, B TOM 4uCre U TeM, YTO C €ro NOMOLLbK COBEPLIAETCH 3HAYUTENbHOE KOMMYECTBO YrONOBHO-
HakasyeMblX LesHUN.

Ocoboi onacHoCTbK 0651aaeT He3aKoHHbI 0B0POT OPYXMS, KOTOPbLINA ABNSETCS MaBHbIM KaTanusa-
TOPOM NPECTYNHOCTU. He 3psi OH cTan Temomn onepaTtuBHOro coselanns MpesngeHta PO — B.B. MNytuHa ¢
CoseTom BesonacHocTv PO, npoweawmm 27 okTsbps TEKyLLEro roaa.

B cooTBETCTBUM C OhMLManbHOM CTAaTUCTUKON, KONMMYECTBO BbISIBMIEHHBIX NPECTYNNEHUA aHanmsmpye-
MOVl KaTeropuu NepMaHeHTHO cokpallaetcst. Tak, B 2022 rogy 6bino BbisiBneHo 22 206 NpecTynneHnit, Yto Ha
5,5% MeHbLUe, yem B 2021 ropy''. 3a nepumog ¢ sHBaps no ceHTsopb 2023 roga, N0 CPaBHEHMIO C aHANorny-

10 Cm.: Opyxue — xyawee MMposoe usobpetenne // OcpuumansHblit caint «Moku.py». URL: https://www.yoki.ru/news/social/society/20-02-2007/38352-orujie (nata
obpalueHns 13.11.2023).
1 Cm.: CocTosHme npectynHocTn B Poccuiickon ®epepauun 3a sHeapb - aekabpb 2022 roga // OdumumaneHein caint MBI P®. URL: https:/xn--b1aew.xn--
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HbIM MEepUoLOM MPOLLNOrO rofa, Takke OTMEYaeTCs COKpaLleHue Yucna npecTynneHnid B aHHOW cepe Ha
10,3%'2. OgHako, He CMOTPS Ha MONOXMTENbHYIO CTATUCTUKY, HEMb3S HE OTMETUTb W POCT YMCHA HE3AKOHHO-
ro 060poTa OpYXWs, COBEPLLEHHOMO MPU NOMOLLW MHDOPMALMOHHO-TENEKOMMYHUKALIMOHHbIX TEXHOMOTWIA 1, B
4aCTHOCTW, NpW NomoLLy rnobansHon ceTh MHTepHeT.

Vcnonb3oBaHne COBPEMEHHON MHPOPMALMOHHO-TENEKOMMYHUKALMOHHON ceTn WHTepHeT npu peanu-
3aLumn He3akoHHOro 06opoTa opyxus 06YCNOBNEHO PSLOM (PaKTOPOB.

Bo-nepBbix, 4OCTYNHOCTL ceT VIHTepHET B ntobor Touke Mupa 1 B ntoboe Bpems cyTok. [Ans Toro, Yto-
bl nprobpectn nv npogatb opyxue He Tpebyetcsa cneunansHoe obopyaoBaHue, 4OCTAaTOMHO ByaeTt 1 Mo-
BunbHOro TenedoHa.

Bo-BTOpbIX, @HOHUMHOCTb. VIMEHHO faHHOEe 0BCTOATENbCTBO, HA HAlW B3rMsg, SBMSETCS OCHOBHbLIM
(haKTOPOM, BIMSIOLMM Ha NOMYNSAPHOCTb JaHHOrO cnocoba He3akoHHOr0 0BopoTa OpYXWUS U BbICTYMAKOLMUM
akTyanbHom npobnemoi npoTtueogencTams emy. OcobeHHo, ecriv OHO COBepLUIaeTCs NOCPELCTBOM TEHEBOIO
cermeHTa ceTu VIHTepHeT, bonee U3BECTHOrO, Kak AapkHET. KpoMe TOro, pu COBEpPLLEHWM AaHHOrO Biaa npe-
CTYMHOTO AesHUA ero cybbekTamm akTUBHO NPUMEHAOTCA WKcpoBaHUe Tpaduka, a TaKkke KpMNToBasioThl U
WHbIX BUPTYyarnbHble aktuebl. Tak, B 2019 rogy rpaxgaHuH PO Gbin npuBreyeH K yronoBHON OTBETCTBEHHOCTM
3a He3akoHHOe nMpuobpeTeHrne camogernbHO NepeaenaHHoro U3 curHansHoro nuctoneta «MP-371» 6oeBoro
nucToneTta u 6oenpunacos K HeMy nyTem noabopa «TanHuka-3aknagkuy. Onnaty ykasaHHOro OpyXusi OH Npo-
W3Bes C MOMOLLbIO He OTCRexmBaeMon KpuntosantoTel’s, MpenmMyLlecTBoM AaHHOro cnocoba onnathbl B npe-
CTYMHbIX LEMNsSX COCTOUT B TOM, YTO OH MO3BOSISIET UCKITHOYUTL BO3MOXHOCTb YCTAHOBIIEHUS CBSA3N MEXAY Ka-
nuTanoMm, UndpoBbiMy PUHAHCOBLIMW aKTUBaMU U KOHKPETHOW MPECTYMHON AeATENbHOCTLI0 14,

Takum 0Bpa3om, npogasel, HeneranbHOMO OPYXWs 1 ero Nokynatenb n3berarT HEOOXOAUMOCTH INYHOM
BCTPEYN 1 COOBLLEHUS CBOMX AaHHbIX A5 onnaTbl. YKa3aHHoe, B6e3yCroBHO, HeraTuBHbIM 06pa3oM BO3aelt-
CTBYET Ha paccrneoBaHue He3akoHHOr0 060poTa OpyXMs.

HeratuBHbIi acnekT nogobHOro BO3AENCTBUS Takke COCTOMT B TOM, YTO NMPUOOPECTU Opyxue MoryT
HEeCOBEpLLEHHOIETHME, a TaKKe NuLa, UMetoLme paccTponctaa neuxukn. K npumepy, B 2022 rogy npu nomo-
WK ceTn MHTepHeT orHecTperibHoe opyxue Bbino NprobpeTeHo y4eHnkoB 8 knacca, K cyacTbio, 0BoLWoch
6e3 Tpareguu. Mpu 3TOM NATLIO rogammn paHee, y4eHuk 9 knacca Kynun nHeBMaTUieckuin nucToneT B UHTep-
HeTe 1 Cry4anHo BbICTPEN B CBOETO OAHOKMACCHMKa 1.

[nHaMnyHO pa3BuBaOLMECS WHGOPMALMOHHO-TENEKOMMYHUKALMOHHBIX TEXHOMOTUA HE TOMBbKO MO3-
BOMAT CObITb HE3AKOHHBLIM MYTEM OPYXKUE, HO W U3rOTOBUTL €ro. B ceTn MHTepHeT COAepXUTCS 3HauMTenN b-
HOe KONMYeCTBO MHGOpMaLMK O TEXHOMOMW CO34aHUst CAaMOLENBHOTO, HENEranbHOro KyCTapHOro opyxus's,

Takum 06pa3oM, COBPEMEHHbIN 3Tan pa3BUTUS MMPOBOTO COOOLLECTBA XapakTepuayeTCsl aKTUBHLIM
BHEAPEHWEM BbICOKMX TEXHOMOTMIA W MHHOBALMM BO BCE Chepbl OBLLECTBEHHOM XM3HW. K COXaneHuio, ux
NpenMMmyLLecTBa UCMOMb3YITCA He TOMbKO B 3aKOHHbIX Lensx. K COBpPEMEHHbIM  WMHGOPMALMOHHO-
TENEKOMMYHUKALMOHHBIM TEXHONMOTMAM NpuberatnT M ¢ NPecTynHbIM YMbICIOM, U, B YaCTHOCTM, Npu OCYy-
LLECTBMNEHNN HE3aKOHHOMO 06opoTa opyxus. [poBeaEHHOE UCCNeaoBaHe CBUAETENLCTBYET O TOM, YTO CO-
BPEMEHHbIE WMH(OPMALMOHHO-TENEKOMMYHUKALMOHHBIE TEXHOMOMMM 0BneryanT COBEpLUEHWe MNPECTYMHbIX
AESHUI W, COOTBETCTBEHHO, N3bexaHne OTBETCTBEHHOCTU 3a HUX. B CBS3M ¢ yem, 3akoHOAaTenem 1cnonb3o-
BaHWE MH(OPMALWOHHO-TENEKOMMYHUKALMOHHBIX CETEeil MpW COBEPLUEHUM aHANM3MPyeMOro Buaa AesHWS
BblAENEHO B Ka4eCTBE KBaNMMULMPOBAHHOIO NpU3Haka CocTaBa NPeCTynneHus.
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12 Cm.: CocTosiHue npectynHocT B Poccuiickoin ®eaepauun 3a sHBapb - ceHTsabpb 2023 roga // OdmumansHein cant MB[ P®. URL: https://xn--b1aew.xn--
p1lai/reports/item/42989123/(nata obpaienms 13.11.2023).

13 Cm.: Mpurosop Meposckoro parioHHoro cyaa Mockebl o1 17 uioHs 2019 r. no geny Ne 01-0603/2019 // OdouumanbHbIn nopTan cyaos obLyeit opucankumy 1. Mock-
Bbl. URL: https://mos-gorsud.ru/rs/perovskij/services/cases/criminal/details/5cd14a02-1d8a-4 187-ab21-cfd72613a935 (gata obpalienus 13.11.2023).

4 Cm.: Annsage B.A., Bonesog3 A.l'. HenpumeHeHue cT. 174 . 1 YK P® no genam o HapkonpecTynieHusx, COBEpLUEHHbIX C MCNONb30BaHWEM KpPUNTOBAmIoTbI, kaK
CNeACTBME HEMOHMMAaHWS CYLLHOCTM Neranu3aumm (0TMbIBaHUS) HOBOTO BWAA NPECTYMHbIX akTueoB // HapkokoHTponb. 2018 . Ne 1. C.7.

5 Cm.: Bbictpen Ha ypoke. Kto otBetuT 3a rubenb HwkHekamckoro wkonbHuka? // [/ OdwmumanbHbii caiT u3gaHust «aprymeHTsl W dakTbiy. URL:
https://kazan.aif.ru/incidents/underway/shalnaya_pulya_vse_chto_izvestno_o_gibeli_shkolnika_v_nizhnekamske (gata obpawenns 13.11.2023).

16 Cm.: Ctonbosa H.A. OpraHu3aumOHHble OCHOBbI paccnefoBaHus HE3akoHHOro 0bopoTa Opyus C MCMOMb30BaHNEM MHGOPMALIMOHHO-TENEKOMMYHUKALIMOHHBIX
ceTen, B TOM 4ncne cetn uHTepHeT // KpumuHanucTuka: BYepa, ceroaHs, 3aetpa. 2022. Ne 4(24). C. 176.

[II INTERNATIONAL SCIENTIFIC CONFERENCE | WWW.NAUKAIP.RU




IE3) t0PYCTIPY LEHLIMA, 3AKOH 1 NIOPALIOK

CnMcoK UCTOYHMKOB

1. Anusape B.A., Bonesopas A.l'. Henpumerenwe ct. 174 . 1 YK PO no genam o HapkonpecTynneHu-
§IX, COBEpLLEHHBIX C UCMONb30BaHNEM KPUNTOBASOTHI, KaK CrieACTBNE HEMOHUMAHMWS CYLLHOCTU neranusawum
(0TMbIBaHMS) HOBOTO BWAa NPECTYNHbIX akTMBOB // HapkokoHTporb. 2018 . Ne 1. C.5-13.

2. BobicTpen Ha ypoke. KTo 0TBeTUT 3a rbernb HkHeKkaMckoro LWKonbHuka? // /| OduumanbHblid cant
n3gaHus «apryMeHThl " (baKTbI». URL:
https://kazan.aif.ru/incidents/underway/shalnaya_pulya_vse_chto_izvestno_o_gibeli_shkolnika_v_nizhnekams
ke (nata obparyenns 13.11.2023).

3. Opyxue - xygwee mupoBoe u3obpeteHne [/ OcpuumanbHbii cant  «Mokm.py». URL:
https://www.yoki.ru/news/social/society/20-02-2007/38352-orujie (naTa obpaiyenns 13.11.2023).

4. purosop lMeposckoro paroHHoro cyaa Mockebl 0T 17 uoHa 2019 1. no geny Ne 01-0603/2019 //
OdmumanbHbIi nopran Cynos obuien OpUCAMKLMN r. Mock-
Bbl.URL:https://mosgorsud.ru/rs/perovskij/services/cases/criminal/details/5cd14a02-1d8a-4187-ab21-
cfd72613a935 (nata obpaiieHus 13.11.2023).

5. CocrosHue npectynHoctn B Poccuiickon ®efepaunn 3a sHeapb - gekabpb 2022 roga // Oguum-
aneHblin  cant MBI P®. URL: https:/xn--b1aew.xn--p1ailreports/item/42989123/(nata  obpalleHus
13.11.2023).

6. CocrosHue npectynHocTn B Poccuiickon ®eaepaumm 3a sHBapb - ceHTsabpb 2023 roga // Oduuym-
anbHblin - cant MBI P®. URL: https:/xn--b1aew.xn--p1ailreports/item/42989123/(nata  obpalleHus
13.11.2023).

7. Cron6osa H.A. OpraHu3aunoHHbIe OCHOBbI paccrefoBaHus HE3aKkoHHOro 0bopoTa OpyXust C Uc-
NoMnb30BaHWEM UH(OPMALMOHHO-TENEKOMMYHUKALMOHHBIX CETEN, B TOM YiUCne CeTW uHTepHeT // KpumuHanu-
CTUKa: BYEpa, ceroaHs, 3aBTpa. 2022. Ne 4(24). C. 175-182.

[l MEXXIYHAPOQIHAA HAYYHO-MPAKTUYECKAA KOH®EPEHLIMA | MLIHC «HAYKA i NPOCBELLLEHWEN



joPucnPy LA, 3akoH M nopaok [N

KPUMWHATTUCTHKA.
CYNEBHO-3KCMEPTHAA
[IEATEJIbHOCTD.
OMEPATWBHO-PO3bICKHAA
[EATEJIbHOCTD




I3 t0PYCTIPYLEHLIMA, 3AKOH 1 NIOPALIOK

YK 330

MEPCMEKTUBbI MPUMEHEHNA TEXHONOM VA
NHMOPMALIMOHHOI 0 MOENWPOBAHWA
(TUM)

HEPOHOB B/TAQIUCIIAB MEEPOBUY

PykoBoautens komuteTa no Lindpposoi TpaHcgopmaLmm
MexpernoHanbHON 06LLECTBEHHON OpraHn3aLnmn COAENCTBIA U Pa3BUTUS AKCNIEPTHON AESTENBHOCTY
«KoopanHaumnoHHbI JkcnepTHbln CoBeT»

AHHOTauma: UndpoBK3aLMs Co3aaeT HOBbIe BO3MOXHOCTW AN POCTa U Pa3BUTUSI CTPOUTENBHOM U CMEXKHBIX
oTpacneit. OQHOM W3 BaXHENLWWX TEXHOMOMM SBNSETCA TEXHOMOMS MHAPOPMALWMOHHOMO MOLENMPOBAHMS.
['0CyAapCTBEHHOE perynupoBaHMe W COBMECTHas paboTa MpOEKTUPOBLUMKOB M APYrMX YYAaCTHUKOB CTPOU-
TEMNbHOrO pblHKa AAET, HA CErOAHALIHWA AeHb OYEeHb XOPOLUME, KaYeCTBEHHbIE MOKasaTenu pocta B CTPOW-
TEMNbHON OTpacnu.

KnioyeBble cnoBa: TexHONOMS MHPOPMALMOHHOrO MOAENMPOBaHMS, LM(POBM3ALINS, CTPOUTENLCTBO, Lnd-
poBasi MHHOPMaLMOHHas MOAENb, rOCYAapCTBEHHOE PerynnpoBaHue.

PROSPECTS FOR THE APPLICATION OF INFORMATION MODELING TECHNOLOGIES (TIM)
Neronov Vladislav Meerovich

Abstract: Digitalization creates new opportunities for the growth and development of construction and related
industries. One of the most important technologies is information modeling technology. Government regulation
and the joint work of designers and other participants in the construction market provide, to date, very good
quality growth indicators in the construction industry.

Keywords: information modeling technology, digitalization, construction, digital information model, govern-
ment regulation.

loBceMecTHOE BHeOpeHWe LUMPPOBLIX TEXHONOMMN B 3KOHOMMKE Poccun gact nonoXuTenbHblid 3d-
(bekT. bonblune nepcnekTBbl CBS3aHHLI C BHEAPEHUEM B CTPOMTENLCTBE TEXHOMOrMM MHAOPMALMOHHOMO
MOZEeNUpoBaHus. BnmsHue Ha pa3suTe CTPOUTENBHOIO pbiHKA oLyllaetca cenvac. TUM sBnsioTca ogHUM
W3 rnaBHbIX (PAKTOPOB, onpeaensatwmx dyaywee ctpoutensHoi nHayctpun. TUM npeactaenseT cobon npo-
Liecc cosfaHns LmppoBoi Mogenn obbekTa, koTopas UCMomnb3yeTcs Ans NPOeKTUPOBaHWS, a B AanbHenLweM
NPUMEHSIIOTCS NPU CTPOUTENBCTBE, AKCNITyaTauuy 3gaHun, yrunusaumn. ViHtepecHeim daktom o TUM sBns-
eTCs TO, YTO OHUM YCKOPSIOT NpoLecC pa3paboTku NpoekTa 1 NPOBEAEHUS MHKEHEPHBIX U3bickaHuit Ha 15-20%.
910 pocturaetcs bnarogaps ucnonb3oBaHMio LMGPoBOiA Mogenn 06bekTa Npu NPoBeAeHUM PasnnyHbIX pac-
4eToB M aHanu3oB. TVIM no3BonsieT CHU3UTL KONWMYECTBO OLWIMBOK B NPOEKTE, TaK Kak NporpaMMa aBTomaTty-
YeCK BblZeNseT KONM3umM, KOTopble MOryT BO3HUKHYTb NpuU CTPoMTENbLCTBE. [loaxoa MHGOPMALMOHHOMO Mo-
[ENMPOBaHWA MO3BOMNSET HE TOMbKO WHTENNEKTYanbHOrO0 KOHCTPYMPOBaHUS OBbeKTa B TPEXMEPHOM Mpo-
CTPaHCTBE C YY4ETOM BCEX MPOEKTHbIX AaHHbIX, C 06eCneveHeM X B3aMMOCBS3aHHOCTW U COrMacoBaHHOCTMH,
MO3BONISAS @aBTOMATUYECKM NOMYYNTb aKTyaribHYH0 NPOEKTHO-CMETHYHO AOKYMEHTALMIO.

Ewe ogHWM nHTEpEeCHbIM (hakTOM SBASETCS TO, YTO C YXOLOM MHOCTPaHHLIX (PUPM NPoU3BOAMTENEN
NporpammHoro obecneyeHus 4ns NpOeKTUPOBaHUS C UCMONb30BAHWEM TEXHOMOMI MHADOPMALMOHHOMO MO-
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aenuposanus (TUM), oTkpblnack Aopora poccuitckum paspaboTumkam. PaHblue MHorve nporpammbl gns THIM
ncnonb3oBamu A3blkM NporpammupoBaHus, Takue kak C#, Java, Python u gpyrve. Hanpumep, nporpamma
Revit ot komnanuu Autodesk HanucaHa Ha C#. Camble pagyHble 9KOHOMWUYECKME NEepCnekTUBbI CO3AaHbI B
P® ana UT komnanwii.

TWM: bypyLiee cTpouTenbCTBa yxe 3aech. CTpoutensHas oTpacib — OAHa U3 Tex, rae uudposusaums
MOXeT faTb MakcumarbHblid apdekt. TVIM — 310 He NPOCTO MOAHbIN TPeHS, a HeobX0AMMOCTb, KOTOopas yxe
MeHsieT 0bnuk cTpoutenscTea. TUM — aTo umdpoBom aHanor obbekta kanutansHoro ctpoutensctea (OKC),
KOTOPbIN COAEPXUT BCHO MHEPOPMALMIO O HEM, BKITOYas reoMeTprUYeckne napameTpsl, Matepuansl, 0bopyao-
BaHWe, CPOKW BbINOMHEHWs paboT, CTOMMOCTb M MHoroe apyroe. lNpeumywectsa TUM: CHXeHWe CPOKOB
CTPOUTENLCTBA, ONTUMM3AUMS CTOMMOCTH, MOBbILIEHWE KayecTBa CTPOUTENLCTBA, CHWKEHWE KONMWUYecTsa
OLWMBOK, yNyylleHne koopauHauuu paboTbl BCEX YYAaCTHWMKOB MPOEKTa, MOBbILIEHWE MPO3PAYHOCTU CTPOM-
TenbcTBa. TUM no3sonsieT TOYHO onpedenuTb CTOMMOCTb Matepuanos 1 paboT, KOHTPONMPOBaTb Pacxodbl
Ha KagoM aTane CTPOMTENbCTBA, ONTUMU3MPOBATL MPOLECC 3aKymoK, MPOBOAWUTL aHamnm3 BO3MOXHbIX pucC-
KOB, BU3yanu13npoBaTh NPOEKT, OCYLLECTBAATb YAarneHHbI KOHTPOIb 32 XO4OM CTPOUTENLCTBA.

BHegpenne TVIM B Poccum: ¢ 01.07.2024 ropa 06s13atensHO ANt paboTbl € rocyAapCTBEHHbIMU Opra-
Hamu, PefepanbHoe areHTCTBO MO roCydapCTBEHHOMY aKCnepTuse yxe pabotaet ¢ TUM, KpynHble NpoekT -
POBLUMKM BHEOPSIOT TEXHOMOTMIO Y CeBSI, KOHTPOMbHO-HAL30PHbIE MOABEAOMCTBEHHbIE OpraHM3aumm MuH-
ctposi P® oBnagenu ungposbiMu HaBblikamu B Yactu nposepkn LIWM. TUM — aTo He npocTo TexHonorus, a
HOBBbI MOAX04 K CTPOMTENLCTBY. OTO MHCTPYMEHT, KOTOPbIN MO3BONSET CAENaTh CTPOUTENLCTBO Bonee ad-
(HEKTMBHbBIM, KQ4ECTBEHHBIM W Npo3payHbiM. B byayuwem TVIM cTaHeT HEOTbeMIEMON YacTbio CTPOUTENBHOM
oTpacnu. 1O TEXHOMOrNS, KOTOPas YKe MEHSIET MUP CTPOUTENBCTBA K JTyyLLEMy.

B fonornHeHwe K BbllleckasaHHOMY, X04eTCH 0TMETUTb, 4To TUM no3sonset cosgatb LMgpoBon ABOW-
HWUK 0BbeKTa, KOTOPbIA MOXHO UCMONb30BaThb AN 0By4YeHUs nepcoHarna, 0TpaboTku pasnnyHbIX CLIEHAPUEB Y
NpoBeLeHNs BUPTYarbHbIX 3Kckypcuit. TUM MoxeT BbiTb UCMOMNb3oBaH Ans ynpaBneHus XU3HEHHbIM LWKIOM
obbekTa nocrne ero CTPOMTENbLCTBA, BKMOYAsS €r0 PEMOHT, PEKOHCTPYKUMIO M yTuimnsaumo. Passutue TUM
CTUMyNMpYeT pa3paboTKy HOBbIX TeXHOMoruin 1 matepuano. TUM — 3TO MHHOBALWMOHHAs TEXHOOMUS, KOTO-
pas UMEeeT OrpOMHbIN MOTEHLMAN 4SS Pa3BUTUSA CTPOUTESBHOWN OTPaCHH.

B 2021 rogy MuHCTpON MpoBen OYepedHy Npe3eHTauuio 0 Nepexode B CTPOUTENBHON OTpaciu K
undpposomn TpaHcdopmaumi. Mo npeactaBneHHbIM AaHHbIM, 3@ NMOCNEAHUE rofbl BeAOMCTBO NPOBENo Tl a-
TerbHOE MCcCrefoBaHMe BONpoca U ChopMynMpoBano SCHbIE OXMAAHUS OT 3Toro nepexofa. CornacHo ckop-
PEKTUPOBAHHBLIM [aHHbIM, BHEAPEHME LIMPPOBLIX TEXHOMOMMI B OTPACIb MOXET COKpaTUTb CPOKW pearnusa-
Lmm npoektoB Ha 20% W NOBbICUTL Npou3BOANTENLHOCTL HA 15%. Opranusauus TIM (TexHonorum MHdopma-
LMOHHOrO MeHe[XMeHTa) NpefcTaBnseTcs kak 0bbeaMHEHHOE MHAOPMALMOHHOE NPOCTPAHCTBO, B KOTOPOM
BO3MOXHO B3auMMO[JENCTBME MEX[y 3akasyukamu, pyKOBOLCTBOM KOMMaHWM U PYKOBOOMTENAMMU OTAESIOB.
Oxwnganocs, 4Yto achdekT OT BHeAPEHNUS LMPPOBbLIX TEXHONOMIA ByaeT 3aMeTeH He TONbKO B 0bLieM uTore
CTPOUTENbLCTBA, HO U B KaXA0M OTAENbHOM NpoLecce - OT NPOEKTUPOBaHUSA A0 JKCMyaTauuu.

Muxaun Kocapes, 3KCrepT no aBTomMaTusaumu, Luhposmsauum n U posor TpaHcgopmaumm opraHin-
3aUuin B CTPOUTENBHOM OTpacnu, Aenaet Bbiod, YTo B 2024 rogy oTpacib CTPOMTENLCTBA Yyxe obnagaet
KOHKPETHbIM NOHUMAHWEM BbIrOAbl U MOSb3bl OT UCnonb3osaHus TIM 1 MOXeT onMpaTtbes Ha CBOW OMbIT. OKC-
nepT OCHOBa CBOW BbIBOAbl HA BCEW JOCTYMHOW MHdopMmaumm 06 adpdektax BHeaperus TIM B rocyaap-
CTBEHHbIX 3aKa3ax W3 PasnuyHbIX MPOTOKONIOB W MpEe3eHTauuid rocchyxaliyux u YuHoBHUKOB. CornacHo co-
BpaHHOI HopMaLmK, pe3ynbTaThl OT UCNONb30BaHWS LMGPOBLIX TEXHOMOMIA OKa3anuch Aaxe Bbllle, YeMm
OXWaanu BbICOKOMOCTaBNEHHbIE NNLA: CPOKM cTpouTensctBa B Mockse cokpatunuck Ha 20%, CTOMMOCTb
cTpoutenbcTBa - Ha 10%), cpoku cTpouTenbcTBa no Beeit Poccum - Ha 10%), onTMn3aums 3aTpat Ha 3akymnku
pocturna 15%, BpeMsi CornacoBaHMs COKPATUIOCh B 5-6 pas, CPOKM MPOEKTUPOBaHMS cokpaTuiucb Ha 10
[HEN, cokpaTUnnchb cpoku onnatbl Ha 10%, Npo3payHOCTb COracoBaHUs UCMOMHUTENBHON AOKYMEHTaLmMK
ouexnsaetcs Ha 100%, cokpaTunock Bpems (opmMMpoBaHus JOKYMEHTOB Ha 50%, a 06bem JoKyMeHToo60-
poTa - Ha 6 pas.

(McTounnk: Muxamn Kocapes, akcnepT no aBTomaTtusauum, Lngposmsaummn 1 LudpoBsoil TpaHcopMa-
LM opraHusaumin ctpoutensHor otpacnu)https://dzen.ru/a/ZW7L9WI3SHyBGtRr
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B uenom, TUM npeactasnsioT coboi ceetnoe byayLiee CTPOUTENBHOM OTPACHM U yxKe Ceivac akTUBHO
BHeapsATCS Ha Bcet Tepputopum Poceuinckon Gepepauymm. OHM NO3BONAKOT CyLLECTBEHHO COKPaTUTL BPEMS
Ha pa3paboTKy NpoekTa, MOBLICUTL €ro Ka4ecTBO 1 3PPEKTUBHOCTL CTPOMTENLCTBA. B Poccun ectb BonbLuoi
noteHywan ansa passutus TUM, n MOXHO oxugaTtb, 4To B Brivkanwem 6yayLiem OHU CTaHyT HEOTbEMIIEMON
4acTbio CTPOUTENTbHON UHAYCTPUM HaLLEN CTPaHbI.

BesycnosHo, passutue TVIM Byget cnocobCTBOBaTH NOBBILLEHUIO KOHKYPEHTOCMOCOBHOCTI POCCUACKUX
CTPOUTENbHBIX KOMMaHUIA. YXxe ceivac MHOre rocyAapCTBEHHbIE 3aKa3qnku TpebyT OT NoApSAYMKOB Hanu-
4na UnhpoBor MHGopmaLmoHHon Mogemv (LIMM) Ha ctagum npoeKTupoBaHus.

Momumo atoro, BHegpeHne TUM npusefeT K cO3haHno HOBbIX paboumx MECT W YBENMYUT UHBECTULU-
OHHbIA NOTEHUMan B CTPOUTENbHON OTpacnu. Takke, ucnonb3osaHne TVIM MOXeT NOMOYb B peLleHun npo-
BriemMbl HEXBaTKW KBaNMMULMPOBAHHbBIX KagpoB, Tak Kak MO3BOMNSET YCKOPUTb npouecc obyyeHus u aganta-
Lj HOBbIX COTPYAHMKOB.

e  BHepapeHnue TVIM pa3buto Ha HECKOMbBKO NIOrMYECKUX 3Tano.. [pakTudeckuit atan BHeapeHus TVIM
OXBaTbIBAET CreaytoLye noaatansi:

e [lpuHaTve psiga NpakTUHECKUX HOPMATMBHO-NpaBoBbiX akToB (HITA), OnMCbIBAKOLWMX TEPMUHBI,
NpoLecchl 1 pe3ynbTaTbl Ha AOCTATOMHO BbICOKOM YPOBHE AN UX peanu3auui.

o [lpoBegeHve NUNOTHbIX MPOEKTOB A5 NPOBEPKU M aHann3a pe3ynbtatoB aTux HIA.

o  BHeceHve uameHeHuin B ykasaHHble HIA wnu npuHste Hoebix HIA, noTpeBHOCTb B KOTOPbIX
CTaHeT SiCHa TOJbKO Ha NPaKTUKe.

e B pamkax peanusauuu nepeoro nogatana Obinu NpUHATLI crnegyowme JOKYMEHTbI:

e [loctaHosneHue Mpasutensctea PO ot 12.09.2020 r. Ne 1416 «O6 yTBepxaeHum npasun g opMmu-
POBaHUS W BeLeHUs Krnaccudukatopa CTpouTensHON MHAGopMamny». Llenb knaccudukatopa CTpoUTENsLHOM
nHgpopmaummn (KCW) sakntoyaeTcs B MAeHTUMKaLMM BCeN MHGOPMaLMM O CTPOUTENBHOM OOBEKTE Ha BCEX
aTanax ero xwu3aHeHHoro uukna. KCW cooteeTcTByeT MexayHapoaHoMmy ctaHgapty ISO 12006 u yuuTbiBaet
Tarke ctaHgapT ISO 81346. B HacToswwee Bpems knaccudukatop paboTaeTt B MUNOTHOM PeXUMe W ero uc-
nonb3oBaHue byaet obsizaTenbHbIM nocne BBeaeHus B geiicteue XML-cxem, yTBepxaaembix MUHCTpoeMm
Poccuiickon ®egepaumm.

e [locraHosneHue Mpasutensctea PO ot 15.09.2020 r. Ne 1431 «O6 yTBEpxaeHuM npasun Gopmu-
pOBaHUS 1 BeAEHWNS UHCOPMALMOHHOM MOAenM obbekTa KanuTanbHOro CTPOUTENBLCTBA, COCTaBa CBELEHNN,
[OKYMEHTOB W MaTepuasnos, BKIIOYaEMbIX B MHGOPMALMOHHYI0 Mogenb 06bekTa KanutanbHOro CTpouTenb-
CTBa U NpeacTaBnseMbIX B (hOpMe SNEKTPOHHbIX JOKYMEHTOB, 1 TpeboBaHuin K popmaTtam ykasaHHbIX dfek-
TPOHHbIX JOKYMEHTOB, @ TaKkKe O BHECEHWUWN U3MEHEHUS B MYHKT 6 MOMOXEHUS O BbIMNONHEHUN UHXEHEPHbIX
W3bICKaHUI ANS NOLTOTOBKM NPOEKTHOM JOKYMEHTaLMK, CTPOUTENbCTBA, PEKOHCTPYKLMN 0BBEKTOB KanuTasb-
HOroO CTPOUTENLCTBAY (OAHHBIA AOKYMEHT NpekpaTun AeCcTBME B CBA3N C UCTEYEHUEM Cpoka). B aTom nocTa-
HOBMeHUM Bbln onpefeneH cocTaB MHGOPMALMOHHOI Mofen 06bekTa KanuTanbHOro CTPOUTENLCTBA.

e [locraHosneHue lNpasutensctea PO ot 28.09.2020 r. Ne 1558 «O rocyaapCTBeHHON MHopMaLLn-
OHHOW cucTeme obecrneyeHns rpagocTpouTENbHON aesTensHocTh Poccuitckon ®egepaunny. B gaHHOM goky-
MeHTe Oblf ykadaH NopsgoK COKpaLLeHMs NpoLeayp COrnacoBaHWs 1 NOMyYeHUs paspeLLeHuii Ha BCIO NCXOA-
HYI0 JOKYMEHTaLWI0, YTO NO3BONWMO YCKOPUTb MPOLECC COrnacoBaHUst WHBECTULMOHHOMO MPOeKTa 1 ynpo-
CTUTb BXOL B OW3HEC [N HOBbIX KOMMAHWA, a Takke yBenuuuTb obLlee KonmyectBo npoekToB. CormacHo
Hopmam nocTaHoBneHus Mpasutensctea PO ot 27.03.2018 r. Ne 331 «O BHECEHWUM M3MEHEHMIN B HEKOTOPbIE
akTbl Mpasutensctea Poccuickoin Gegepalm no BONpocaM OCYLLECTBNEHNS LeATENBHOCTYA N0 YNpaBieHno
MHOrOKBaPTUPHLIMA AOMaMM 1 COAEPKaHMI0 06LLero UMyLLecTBa COBCTBEHHUKOB MOMELLEHUIA B MHOMOKBap-
TUPHbIX AOMaxX W MPU3HaHUA YTPATUBLLMMM CUIYy OTAEMNbHbIX MOMNOXKEHUA HEKOTOPLIX akToB lMpaBuTENbCTBA
Poccuickoin ®egepaumny, ¢ 2022 roga Bce roCKOHTPaKTbl POCCUACKON (heaepauum Ha CTagun NPOeKTUpoBa-
HWS, CTPOUTENBLCTBA, AKCNyaTaLum 1 CHOCa LOIMKHbI BbITb BbIMOMHEHbI C UCTIONb30BAHUEM TUM.

3akoHogaTenu u3ganu HoBble HOpMaTUBbLI HeobxoanMble Ans BHeapeHus TUM, Hanpuvep:

e (CI1301.1325800.2017 «MHhopmMaLMOHHOE MOLENMPOBaHIE B CTPOUTENLCTBE. [1paBuna opraHu-
3auuv paboT NPOKU3BOACTBEHHO-TEXHUYECKMI OTAENAMUY
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o CI1328.1325800.2020 «/HhopmaLmMoHHOe MoaenupoBaHue B CTpouTenscTae. [pasuna onuca-
HWS| KOMMOHEHTOB UH(OPMALMOHHON MOLENMNY;

o CI 331.1325800.2017 «WHdopmaLmMoHHOE MofenupoBaHue B cTpouTtenbcTae. [paBuna obmeHa
Mexay VH(OPMALMOHHBIMM MOAENSMI OBBEKTOB M MOAENAMM, MCMOMNb3YEMbIMI B MPOrPaMMHbIX KOMMIEKCAX;

o (CI1404.1325800.2018: «/HhopmaLmoHHOe ModenmpoBaHue B CTpouTenbCTBe. [pasuna paspa-
BOTKM NNaHOB NPOEKTOB, peanu3yemblx C MPUMEHEHNEM TEXHONOMMW UHDOPMALMOHHOTO MOAENUPOBAHUSY;

o CI1471.1325800.2019 «WHhopmaLnoHHOe mModenupoBaHue B CTpouTenbcTee. KOHTpOrb Kave-
CTBa NPOW3BOACTBA CTPOUTESbHBIX PAbOTY;

o CI1 480.1325800.2020 «WHhopmaLmMOHHOE MOZenMpoBaHWe B CTpouTenbCTBe. TpeboBaHWa K
(hOPMMPOBaHUIO MH(OPMALIMOHHBIX MOAeneil 0BbEKTOB KanuTambHOMO CTPOUTENLCTBA A1 AKCMyaTauuu
MHOrOKBAPTUPHBIX JOMOBY;

o (CI1481.1325800.2020 «MHhopmaLmoHHOE MOLeNMpoBaHue B cTpoutenscTae. lNpasuna npuMe-
HEHWS B 9KOHOMMYECKM 3(HPEKTUBHON NPOEKTHOW AOKYMEHTaLMU NOBTOPHOMO UCMONb30BaHUS U Npu ee npu-
BSA3KE. https://smeta-na.ru/tehnologii/strategicheskie-proschety-pri-vnedrenii-tim-zakonotvorchestvo-i-
praktika/?ysclid=Is7r8f8c00700550813.

MpasuTenbcTBo PO cosgano Begomcteo B 2021 rogy, A1 KOHUEHTpaUmK yeunui no BHeapenuio TUM,
Accoumaums «HaumoHanbHoe 06beanHeHNe opraHn3aumin B cchepe TEXHONOMM MHPOPMALMOHHOMO MOo4enu-
posaHus» (HOTWM) Bo rnase ¢ MNpe3naeHTom BuktoposbiM Muxaunom FOpbesuyem.

OpHako ans yenewHoro passutis TUM HeobxoamMmo pelwnTb psg npobnem.

ApanTtupoBaTb AEUCTBYIOLIEE 3aKOHOAATENLCTBO, B YaCTK BO3MOXHOCTM npumeHeHns TUM. Ocyuye-
CTBMTb CTaHZAPTU3ALMIO M MHTErpaLMio pasnyHbIX MPOrpaMMHbIX MPOAYKTOB. YX0Z4 C pblHKA KPYMHbIX 3apy-
BexHbIX IT — KOMNaHWI, OTKPLIBAET WMPOKUE NEPCTEKTUBLI Pa3BUTUS POCCUCKIUX pa3paboTumkoB Nporpamm-
Horo obecneyeHus.

Takke Heobxogumo obecneunTb 06yyeHre 1 NOArOTOBKY CNeuManueToB, cnocobHbix pabotats ¢ TUM
Ha NpoheCcCchoHanbLHOM YPOBHE.

OpgHnM 13 BaxHbIX acnektom TUM sBnseTcs BO3MOXHOCTb MPOBEAEHUS BUPTYambHbIX WUCTbITAHWA W
NpoBepoK 0bbekTa A0 Havana CTPOUTENbLCTBA.

Kpome Toro, TUM no3sonstot co3gaBatb Gonee 3KOMornyHbie 1 3HeproadhdekTuBHbIE 3aaHns, bnaro-
[aps BO3MOXHOCTW MOLENMPOBaHUS PasfNyHbIX NapameTpoB, TakWX Kak OCBELIEHHOCTb, BAXHOCTb, Ten-
rionoTepu 1 T.4.

Takum obpasom, TVIM okasblBalOT 3HAYUTENBHOE BIIMSHUE HA Pa3BUTWE CTPOUTENBHOM OTpacmu, Nos-
BOMNAS YNyYLWNTb KAYECTBO NPOEKTOB, COKPATUTL CPOKI CTPOUTENBCTBA U CHU3WUTH €r0 CTOUMOCTb.

KoHeyHo, TUM He nuwueHbl HepocTaTkoB. OfHUM W3 HUX SBNSETCS BbICOKAs CTOMMOCTb NPOrpamMMHOro
obecneyeHuss n HeobxoaumocTb 0ByyeHns cneuynanuctoB. OaHako, 3T 3aTpaThl OKyNnawTCs 3a CYeT NoBblI-
LIeHNs 3hPEKTUBHOCTI paboTbl 1 CHUKEHUS KONMYECTBA OLLMBOK.

Ewe ogHoit npobnemoit SBNSETCS OTCYTCTBME CTAHAAPTOB W pernameHToB B obnact TUM. 310 3a-
TPYAHSET 0OMeH AaHHBIMU MeXay pasfnyHbIMKU NPOrpaMMHbIMK NpodyKTammu 1 TpebyeT pa3paboTku eanHbIX
(hopmaToB W NPOTOKOSOB.

Tem He meHee, TIM akTMBHO pa3BMBAKOTCA W YXKE CErofHA HaXOAAT NPUMEHEHWE B pasnnyHbIX OTpac-
NX NPOMbILLAEHHOCTU. Hanpumep, B aBTOMOBUBLHON MPOMBILLIEHHOCTU OHW UCMONb3YIOTCA ANS CO3AaHUS
BMPTYanbHbIX NPOTOTUMNOB aBTOMOBUNEN 1 TECTUPOBAHMS UX XapPaKTEPUCTUK.

[MpuMeHeHne UMPPOBbIX TEXHONOMI B CTPOUTENLCTBE M CMEXKHBIX OTPACNAX MMEET Hepearnn3oBaHHbI
noTeHUmMan ANs Ka4eCTBEHHOTO W3MeHeHUst GU3HeC mMogenei, NOBbILLEHUS NPOU3BOANUTENBHOCTU U YryYLle-
HWSt BCErO CTPOUTESbHOTO Lmkna. Linchposas TpaHChopMaLms: M3SMeHEHNE MOLENMN YNpaBIieHNs 3KOHOMMUKOM
B CTPOMTENLCTBE OT NPOrPaMMHO-LIENEBON K NPOrPaMMHO-NPOTHOCTUYECKON; CMEHA 9KOHOMWUYECKOTO YKnaaa,
W3MEHEHWEe TPaAULIMOHHBIX PbIHKOB, COLManbHbIX OTHOLIEHWIA, FOCYAAPCTBEHHOTO YNpaBeHus), CBA3aHHas C
NPOHUKHOBEHUEM B HUX LIMIPOBbLIX TEXHOOrNIA!

B 3aknoveHne, MOXHO ckasaTtb, 4To TVIM ABRSKOTCS BaXHbIM LWAroM B pas3suTM CTPOUTENBHOM OTpac-
TN 1 OTKPbIBAKOT HOBblE BO3MOXHOCTY A1 NOBbILLEHUS 3PEKTUBHOCTM CTPOUTENBCTBA. VX BHeapeHue Tpe-
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6yeT 3HAYUTENBbHbIX I/IHBeCTVILLVIVI n ycmnmm CO CTOPOHbI rocyfapcrea 1 BusHeca, HO pe3ynbTaTbl 3TUX yCMﬂMVI
MoryT ObITb BECbMA 3HAYNTENBHBIMW AN SKOHOMUKM CTpaHbl B LIENOM.

CnuMcoK UCTOYHMKOB

1. Muxaun Kocapes, aKkcnepT no aBToMatusaLmuu, Ludposusauyum 1 uhpoBoi TpaHcopmaLmumn op-
raHu3auum CTPOUTESTBHOM oTpacnu) [OneKTPOHHbIN pecypc]. - Pexum pocryna:
URL:https://dzen.ru/alZW7LOWI3SHyBGtRr.

2. [lpaBuna NpUMEHEHUSI B SKOHOMMYECKN PEKTUBHON NPOEKTHON JOKYMEHTaLMM NOBTOPHOIO MC-
nonb30oBaHUA U Mpu ee npuBA3ke»  [ANEKTPOHHbIN pecypc]. — Pexum poctyna: URL:https://smeta-
na.ru/tehnologii/strategicheskie-proschety-pri-vnedrenii-tim-zakonotvorchestvo-i-
praktika/?ysclid=Is7r8f8co0700550813.

[l MEXXIYHAPOQIHAA HAYYHO-MPAKTUYECKAA KOH®EPEHLIMA | MLIHC «HAYKA i NPOCBELLLEHWEN



HOPUCTIPY AEHLIVA, 3AKOH W NOPALIOK

AIMUHWUCTPATUBHOE
[IPABO.
AIMAHWCTPATHBHBIV
[IPOLIECC




2 10PYCTIPYLEHLIMA, 3AKOH 1 TIOPALIOK

YK 342.9

BOEHHOCY)KALLWM KAK CYBBEKT
HOPUAWYECKOW OTBETCTBEHHOCTW

['YUNUHA BUKTOPWA ANIEKCEEBHA

MarucTpaHT
®rBOY BO «TuxookeaHCkuit rocyAapCTBEHHbIN YHUBEPCUTETY

HayuhbIi pykogodumens: Cmenernko Baneputi E¢hpemosuy
0.3.H., hpogheccop
@Ir60Y BO «TuxookeaHcKul 20cydapcmeeHHbIl yHUsepcumemy

AHHOTaLMA: B CTaTbe PAacCMOTPEHbI OCOBEHHOCTI MPUBMEYEHWUS BOEHHOCTYXALLMX K OPUAMYECKON OTBET-
CTBEHHOCTU. MepeyncneHbl HopMaTUBHbIE NPABOBbIE aKThI, B KOTOPbIX YTBEPXKOEH CTATYC BOEHHOCIYXaLLEro,
NpUBEEHb! MpU3HaKK BOEHHOCMYXaLLEro, 0COGEHHOCTU €ero JenukTocnocoGHocTH. [laHa xapaKkTepucTuka
IOPUANYECKOI OTBETCTBEHHOCTI BOEHHOCYXaLLWX, ONUCaHbI ee OTAeMbHbIE BUAbI, JaHa XapaKTepucTuka no-
psiaka YCTaHOBMNEHMS OPUANYECKON OTBETCTBEHHOCTY X. B TeKCTe cTaTby yaeneHo BHUMaHWe Takum NOHAT K-
M KaK npaBoHapyLUEHe 1 NPECTyNNeHus. B OCHOBE M3NOXEHUS nexaT HopMaTUBHbIE aKTbl, PACKpbIBatOLLME
NPaBOBOIA CTATYC BOEHHOCIYXALLEro, a Takke pernamMeHTUpYyIoLLMe OTpacneByd OTBETCTBEHHOCTb (YromnoB-
HYI0, aAMUHUCTPATMBHYIO 1 [p.).

KnioueBble cnoBa: BoeHHOCTyXalluii, BOEHHas Cryx6a, OTBETCTBEHHOCTb, aAMUHIUCTpaTUBHaS, YronoBHas,
rpaxpaHckas, MaTepuanbHasi, AMCUMNNMHAPHas, NOPSA0K BO3NOXEHNS, YCTaHOBMNEHWS!, IPUMEHEHNS].

THE MILITARY PERSONNEL AS A SUBJECT OF LEGAL RESPONSIBILITY
Gudilina Victoria Alekseevna
Scientific adviser: Stepenko Valery Efremovich

Abstract: the article considers the peculiarities of bringing military personnel to legal responsibility. Regulatory
legal acts in which the status of a soldier is approved are listed, signs of a soldier, features of his tort are giv-
en. A description of the legal liability of military personnel is given, its individual types are described, a descrip-
tion of the procedure for establishing legal liability x is given. The text of the article pays attention to such con-
cepts as offense and crimes.

Key words: serviceman, military service, responsibility, administrative, criminal, civil, material, disciplinary,
procedure of assignment, establishment, application.

B ycnoBusix cknagblBaroLLEncs CroxXHOM MexayHapoaHoN 0BCTaHOBKYM 06ecneyYeHne BbICOKOTO YPOBHS
BOeHHoOM 6e3onacHocTn Poccun npuobpeTaeT ocobyio akTyanbHOCTb. 0CyAapCTBO CTaBUT 3aaaum obecneye-
HWs 60ecnocobHOCTW BOEHHOCTYXaLUMX. [11 3TOr0 NPUMEHSIIOTCS Kak Mepbl MOOLLPEHUSs, Tak U Mepbl OTBET-
CTBEHHOCTY. X NpUMEHEHWE Ha NpaKTWKe perynupyeTcs HopMamm pasnuyHbIX OTpacnen npasa.

WHCTUTYT topuaMyeckoil OTBETCTBEHHOCTU BOEHHOCHYXaLuX POpMUPOBANCH Ha MPOTSHKEHUM CTOMNe-
TUiA. MepBble KoanduKaLmm, B KOTOPbIX YKa3blBanoCh Ha BO3MOXHOCTb NPUBMEYEHNS K OTBETCTBEHHOCTU MWL,
ocyLecTanstowwmx 060poHy rocygapctea, otHocsaTea kK XVI Beky (CymebHuk 1550 r.). B 3akoHopaTensctee
XVII - XIX Bekos (CobopHoe ynoxeHue 1649 r., 3akoHogaTenscTBo BpemeH eTpa |, BoeHHOe 3aKkoHoAaTenb-
cTBO XIX Beka) [onyckanocb NPUMEHEHNE (DU3NYECKUX HakasaHWi (OUTbe KHYTOM, HakasaHWe LUnuUpyTeHa-
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MW), NnweHne cBoOOAbI, NULWEHWE BOWHCKMX 3BaHWA. 3a MPecTynneHus NpoTUB MHTEPECOB rocyaapcTaa
(caaya ropofa, Ae3epTMpCTBO U Ap.) MPUMEHANACh CMEPTHAs KasHb.

B XIX — XX B. Mbl Habniogaem npouecc anddepeHumanmn 0TBETCTBEHHOCTI BOEHHOCAYXaLLWX B 3a-
BMUCUMOCTW OT Hanuums OULEPCKOr0 3BaHWS, 3aHUMaeMoi LOSPKHOCTW, COBEPLIEHHOTO MPOCTynka. JTOT
NpoLecc ConpoBOXAAETCS YCMNOXHEHUEM NPOLIECCOB BOEHHOM CryxBbl, TPeOOBaHWUA K BbINOMHEHUIO Cryxe b-
HbIX 0653aHHOCTEN, MOBbILIEHHBIM PUCKOM HACTYMNEHUs 0BLLECTBEHHO ONACHbIX NOCNEACTBUN .

BoeHHoCnyxXalwui B AENCTBYIOLLEM 3aKOHOLATENBCTBE MOXET ObITh NMPU3HAH CyOBEKTOM OpPUANYECKON
OTBETCTBEHHOCTH, TaK Kak HageneH ocobbiM npaBoBbiM cTatycoM. OH perynupyeTcs ®efepanbHbiM 3aKOHOM
«O ctatyce BoeHHocnyxawmx» ot 27 mast 1998 r. Ne 76-03 [1], denepancHbiM 3akoHOM «O BOMHCKOM 065-
3aHHOCTU W BOeHHOI crnyx6ex» ot 28 mapTa 1998 r. Ne 53-03 [2], [NonoxeHnn 0 nopsake NPOXOXAEHUS BOEH-
HOW cnyx0bl, yTBEPXAEHHOM yKa3oM lNpesnaerta PO o1 16 centabpsa 1999 r. Ne 1237 [3]  ap.

B Ha3BaHHbIX NPaBOBbIX aKTax BblAENSET s NPU3HAKOB, NO3BOSSIOLLMX NPU3HATL BOEHHOCHTYXalLero
0C0bbIM CyOBLEKTOM HOPUANYECKON OTBETCTBEHHOCTU. K HUM OTHOCATCS:

1) BOEHHOCMyXaWuin — 3T0 (puanyeckoe nNnUo, rpaxaaHuH Poccuiickon Gepepaunn He monoxe 18
MNeT, NPU3BaHHOE Ha BOEHHYH CRyxOy umm NOCTynNMBLLEE HA BOEHHYH CryxOy N0 KOHTPaKTY. [paxgaHuH, 3a-
YNCNEHHBIN HA BOEHHYH CIyx0Y, CTAHOBUTCSA CTOPOHOM BOEHHO-CITYXeOHOro NpaBOOTHOLIEHNS, B paMKax Ko-
TOPOro OH NpuobpeTaeT npasa 1 0653aHHOCTH, @ TaKke HECET NOBLILLEHHY0 PUANYECKYH) OTBETCTBEHHOCTD;

2) BOEHHOCHYXaLLWA JOMKEH UMETb HEOBXOANMBIN 1 OCTaTOUHbI YPOBEHb (DM3MYECKON NOATOTOBKM,
0bpa3oBaHusi, 4OCTATOYHbIA YPOBEHb Pa3BUTUS NPOECCUMOHANBHBIX HABLIKOB, MO3BONSIOLLMIA NPEOONEBATh
TArOTbI CRYXObI;

3) BOEHHOCNyXalleMy npucBanBaeTCs crneumanbHOe BOMHCKOE 3BaHWe, KOTOPOe YCTaHaBNMUBaeTC s B
COOTBETCTBUW C JOSKHOCTBIO U MECTOM NPOXOXAeHWUs cryxBbl. HayanbHbIM 3BaHUEM SBNSETCS PSLOBOMN,
[anee NpUCBOEHWE 3BaHW 3aBUCUT OT CPOKa CIyXObl U AOCTUTHYTBIX JOCTKEHNN;

4)  BOEHHOCNYXALLWN BbINOMHSET (OYHKLMM B COCTaBE roCyAapCTBEHHBIX OPraHOB M OpraHu3aLmn, B Ko-
TOPbIX NPEAYCMOTPEHa BOeHHas cnyxba, B aMUHUCTPATUBHO-NONMTIYECKOMN cchepe (0BopoHa 1 6e30MacHOCTb).

Obs3aTenbHbIM 3rIEMEHTOM NPABOBOMO CTaTyca BOEHHOCIYXALLEro SABMSETCS NOBbILUEHHAs puanye-
Cckast OTBETCTBEHHOCTb. B Teopuu npasa oHa npeacTasnseT coboi BO3HUKLLIEE 13 NPaBOHAPYLLEHMI NpaBoBoe
OTHOLUEHWE Mexay rocyfapcTBOM B fWLE ero creupasnbHblX OpraHoB W MpaBOHapYLIUTENIEM, Ha KOTOPOro
BO3naraeTcs 0653aHHOCTb NpeTepresaTth NULLEHUs 1 HebnaronpuaTHbIe NOCNEACTBUS 3a NPaBOHAPYLLEHME,
3a HapyLueHure TpeboBaHWi, KOTOPbIE COLEPXaTCs B HOpMax npasa

[N npu3HaHKs BOEHHOCNYXaLLero CybbekToM HopUanYeckoil OTBETCTBEHHOCTH HE3aBUCMMO OT OTpac-
N1 npa.a, OH JomkeH obragaTb NPaBOCYOBLEKTHOCTBLIO, T.€. BO3MOXHOCTbIO BbICTYMATh Y4aCTHUKaMU NpaBo-
OTHOLUEHWI, 0bnaaaTh Cy6LEKTUBHBIMU NpaBamMu W IOPUANYECKUMU 06S3aHHOCTAMU U UMETb BO3MOXHOCTb X
ocyLlecTnaTh [4].

Beuay ocoboro cratyca BOEHHOCIYXaLLEero ero puanyeckass OTBETCTBEHHOCTb UMEET CBOWN 0COOEH-
HOCTH:

1) OHa perynupyeTcs HopMamm OTPacneBoro 3akoHogatenscTBa Poccuickoit eaepauum; (yronos-
HOrO, aAMMHUCTPATUBHOIO, FPaXAaHCKOro)

2) B OTHOLIEHWWN BOEHHOCIYXaLLWX MPUMEHSIETCS MOBbILIEHHAs pPUAMYEecKkas OTBETCTBEHHOCTb 3a
NpaBOHapYLUEHWS, CBA3aHHbIE C UCMOMHEHEM CBOMX 00S3aHHOCTEN, NPeayCMOTPEHHbIX 3aKOHOLATENIbCTBOM
0 BOEHHOW cnyx0e;

3) psg cocTaBoB MpaBOHapYyLLEHUIA MOryT BbiTb COBEPLUEHbI TOMTKO BOEHHOCIYXALMMI KaK creLm-
anbHbIMK cybbekTamn. Tak, B YroONOBHOM 3aKOHOLATENbCTBE MPECTYMIIEHUSAM NPOTUB BOEHHOW CryxObl No-
CBSiLLleHa OTAerbHas rnasa;

4) 3aKoHOLATenbCTBO MPEAOCTaBNSAET HavanbHUKaM (KOMaHaupam) creuwanbHble MOMHOMOYMS MO
MPUBNIEYEHUIO BOEHHOCNYXALLMX K KOPUAMYECKON OTBETCTBEHHOCTM NO Psdy NPaBOHAPYLLUEHUI, a Takxe cne-
LUuarnbHble YCNoBUS A1 UX HAa3HAYEHWUS U UCMOSTHEHMS [5].

BoeHHocnyxalyme MoryT 6biTb NPUBREYEHbI K Credylowym BuAaM OpPUANYECKOA OTBETCTBEHHOCTY:
AVCLMNIIMHAPHOW, MaTepuarbHOW, adMUHUCTPATUBHOW, rpaXaaHCKO-NPaBoBOM W YTOTNOBHOM.

YronoBHasi OTBETCTBEHHOCTb BOEHHOCIYXALLWX HACcTynaeT 3a COBepLUeHne OBLLEeyronoBHbIX U BOEH-
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HbIX NpecTynnexui. Mpumepamn 06LLeyronoBHLIX NPECTYNNEHU MOTYT BbITb Kak AesHUS NPOTUB XW3HM, Tak
W NpoTMB cOBCTBEHHOCTM. K MpecTynneHnsam npoTMB BOEHHON CNyxObl OTHOCATCS [e3epTUPCTBO, yTpaTa Bo-
€HHOTO MMYLLECTBA, HEMCMOMNHEHWE NpuUKa3a, CaMOBOSIbHOE OCTaBMIEHWE YacTu U MecTa cnyxdbl u apyrve.
[MocneaHss rpynna npectynneHuin obnagaet obLecTBEHHON ONAaCHOCTLIO, Tak kak yrpoxaeT obopoHe u bes-
OMacHOCTH CTPaHb!.

AOMWHMCTpATUBHAs OTBETCTBEHHOCTb NpeAHa3HaveHa Ans 3awuTbl 0BLLECTBEHHbIX OTHOLIEHUI, CBS-
3aHHbIX C OXpaHoW nybnmyHbIX MHTEpPeCcoB. BoeHHOCYXalLme nognexaT OTBETCTBEHHOCTW 3a NpaBOHapYyLL e-
HWS, CBA3aHHbIE C HeCOBMIOAEHNEM YCTaHOBMEHHbIX MPaBUN B cdepe OXpaHbl Nopsaka ynpasreHus, rocy-
AAPCTBEHHOMO M 0BLLECTBEHHOMO Nopsaka, NpUpoabl, 30OPOBbS HAaceNeHus U Apyrux npasus, obecneyeHne
BbINOSHEHUS KOTOPbIX BXOAMUT B UX cnyxebHble 06513aHHOCTU. OCOBEHHOCTL agMUHUCTPATUBHON OTBETCTBEH-
HOCTM COCTOUT B TOM, 4TO OHa SIBMSIETCS UCKITHOYEHUEM, a He npaBuioM. CornacHo Y. 2 cT. 2.5. koAl PO Bo-
€HHOCNYXallne HecyT OTBETCTBEHHOCTb TOMBKO MO HEKOTOPbIM MOMMEHOBAHHLIM COCTaBaM MpaBOHApYLL e-
HWA. K HAM OTHOCATCS: MpaBOHapyLUEHWs, NOcArallyMe Ha npasa rpaxgaH. Jta rpynna npaBoHapyLIEHu
packpblBaeT AesHUs, MOKYLIALIMECS HA TPYAOBbIE, NIMYHbIE, MONUTUYECKWE NpaBa rpaxaaH (rn. 5 KoAll P®),
afMUHUCTPATUBHbIE NpaBOHAapYyLLIEHKs B 06nacTu (hHaHCOB, HAOroB U cOOPOB, PbiHKa LieHHbIX ByMar (rn. 15
KoAll P®) u ap.

Ecnu BoeHHOCNYXaLLmMin COBEPLUAET NPaBOHapYLEHWE, KOTOPOE HEe BXOAWUT B NEPEYEHb cTaTen, npeay-
CMOTpeHHbIX CT. 2.5 KoAlT P®, TO OHK NpUBMEKATCA K OTBETCTBEHHOCTH MO [ucumnamHapHbIM YcTaBam 1
Haka3aHWe Haka3aHWil OCYLLECTBNSIETCA KOMaHA0BaHUEM B AUCLMNANHAPHOM nopsigke [6].

AucuunnuHapHas 1 matepuanbHas OTBETCTBEHHOCTW MPUMEHSIIOTCS B Cpepe NPaBOOTHOLIEHWA, CKNa-
AbIBAIOLMXCS MO NOBOAY UCMOMHEHUS BOEHHOCTTYXaLLMMW 0653aHHOCTEN BOEHHOI Criyx6bl. [Mpu aToM aucym-
NNWHapHas OTBETCTBEHHOCTb HACTYMaeT 3a HapyLLeHne 0bsizaHHOCTeN cryxObl, TO eCTb 3a AUCLMMIIMHAPHbIE
NPOCTYNKW, @ MaTepuanbHas - eCnn B pesynbTaTe Takoro HapyLenus Obin NpUYnHEH MaTepuanbHbIn yiiepb
WMYLLIECTBY BOMHCKOW YacTu. Bonpockl NpuBfieveHst BOBHHOCNYXALLMX, KaK K AUCUMNIIMHAPHOW, TaK U MaTe-
pWanbHOI OTBETCTBEHHOCTU paspeLLaTcs, B OCHOBHOM, B Cryxe6HOM nopsiake, TO eCTb BMACTbI0 KOMaHAMpa
(HavanbHMKa) YyacTw.

['paxaaHckas 0TBETCTBEHHOCTb BOEHHOCIYXALLWX CBA3aHa C BO3MOXHbIMU (hakTamu NpUYMHEHUS Bpe-
[a nHTepecam o6LLecTBa W rocyaapcTsa, a Takke OTAENbHbIX UL, NOCTpagaBLUMX OT HerpaBOMEpPHbIX Ael-
CTBUIA, CBA3@HHBIX C UCMOMHEHNEM BOMHCKUX 0053aHHOCTEN. OTO MOrYT BbiTb AESHUS, MPUYUHUBLLME BPEa
WHTEepecaM rpaxgaH Unu ux UMyLLEecTBY Mpu WUCMOMHEHUM 06S3aHHOCTEN, CBA3aHHBIX C OCYLIECTBIIEHNEM
060pOHbI rocyaapcTea.

['paxaaHcKo-nNpaBoBas OTBETCTBEHHOCTb HOCUT YaCTHO-MPABOBOW xapaktep. [ns BO3HWKHOBEHWS Mpa-
BOOTHOLLEHUS HeOOXOAMMO U3bSBMEHWE XenaHus MOCTPafaBLUeit CTOPOHbI O BO3MELLEHUM MPUYUHEHHOTO
UMYyLLECTBEHHOTO YLepba. [1ns 3alnTbl NPaBOMEPHbIX MHTEPECOB MPaXaaHuH UK PUANYECKOe NULO MOryT
0BpatnThCs B CyA € TpeboBaHNEM O BO3MELLEHWUM NPUYMHEHHBIX YOBITKOB MK MOMYYEHNS MHBIX KOMNEHCALWA.

tOpuamnyeckas OTBETCTBEHHOCTb BOEHHOCMYXALLWUX UMeeT TPaAULMOHHBIN NOPSAOK BBEAEHUS W Ael-
cTBUSA. B Hayane HOpMbl 06 OTBETCTBEHHOCTU BOEHHOCHYXaLMX AOMKHbI ObiTh YCTAHOBMEHbI B 3aKOHOAa-
TENbCTBE B BUAE MPaBOBbIX HOPM. [nd 3TOr0 NMpUHUMAKOTCS 3aKOHOZATESbHble aKTbl U BBOAATCA U Mocne
YTBEPXKAEHMS rNaBOW rocyJapcTBa HAaYMHAKOT AENCTBOBATL HA TEPPUTOPUM BCEW CTPaHbI.

Ctagus yCTaHOBNEHUS HOPUANYECKON OTBETCTBEHHOCTWU BOEHHOCHYXaLyX NpeanonaraeT npoueaypy
[OHECEHUs 0 congat u ouLepoB MHGopMaLmm 06 BBeLEHHbIX HOPMaX MpaBa, rapaHTUsAX NpaB BOEHHOCHY-
XalLmx, KoTopble MOryT BbITb NOABEPTHYThI HAKa3aHUIO.

3aBepLualoLLen CTagnen peannsauun KPULNYECKON OTBETCTBEHHOCTI BOEHHOCHYXaLLUX SBMSETCS ee
NPMMEHeHWe Ha npakTuke. Ha [aHHOW CTaguu BOEHHOCNYXALUMW, HaxXOo4ACb YXe B paMkax BOEHHO-
CnyxebHbIX OTHOLLEHMI, NOABEPraeTCs MepaM rocyaapCTBEHHOMO NPUHYKOEHNS 3@ COBEPLUEHHOE MPOTUBO-
npaBHoe fesHue. Ha Hero BO3naralTcs COOTBETCTBYHLLME OTpacneBble NPUHYOUTENbHbIE Mepbl BO3dew-
CTBUSA. B agMWHMCTpaTUBHOM npaBe 3TO MOXET BbiTb OTObIBAHWE Haka3aHWs Ha raynTBaxTe, B YrOMOBHOM
npaBse — B AMCLMNANHAPHOW BOMHCKOM YacTu 1 Ap.

Takum obpa3som, topuanyeckast OTBETCTBEHHOCTb SBMAETCS (DOPMON rOCYAAPCTBEHHOTO MPUHYXOEHUS.
OHa cOCTONT B NPUMEHEHWN K MPABOHAPYLIMTENO MEP FOCYAAPCTBEHHOMO NPUHYXAEHUS U CBA3AHHBIX C HUMM
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HebraronpusiTHbIX NOCNEACTBUN. [Ins ee HACTYNneHNst HeOBXOAMMbIM YCTAHOBUTL HOPMATUBHOE U (haKTuYe-
Ckoe OCHOBaHWe. BoeHHocnyxXalluit MOXeT ObITb NPUBNIEYEH K aAMUHUCTPATUBHON, YrOMOBHOM, FpaXaaHCKon,
MaTepuarnbHoi U AUCUMNIMHAPHON OTBETCTBEHHOCTU. B 3akoHOAATeNbCTBE MPeAyCMOTPEH Psii 0COGEHHo-
CTEi, XapaKTepuayLLNX OTBETCTBEHHOCTb BOEHHOCTYXaLLMX BBUAY WX 0cOBOro ctaTyca B POCCHUICKOI npa-
BOBOW CUCTEME.
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[PAXXAHCKAA MPOLLECCYANbHARA
[IPABOCIOCOBHOCTD M I'PAXAAHCKAA
[IPOLIECCYAJIbHAA MPABOCYBbEKTHOCTD:
[IPOB/IEMbI ONPEQENEHWA W
[INOOEPEHLINALIAN

[OPAYKNH ANEKCAHAP AJIEKCAH[IPOBWY

MarucTpaHT Kacpeapbl rpaxaaHckoro npotecca
®r60Y BO «CapatoBckas rocyaapCTBEeHHas topuanyeckas akagemmusy

AHHOTaUmsA: B HAcTOsILLEN CTaTbe PacCMaTPUBAIOTCS KaTeropum rpaxgaHckoi NpoLeccyanbHoOM npaBocno-
COBHOCTM M rpaxgaHCKoOM npoueccyanbHoM NpaBoCyObEKTHOCTU C NO3ULMIA abCTPaKTHOW W pearibHOW BO3-
MOXHOCTW 3aLyWTbl MpaBa B cyae. AHANN3NPYIOTCS PasnnyHble TOYKM 3PEHWUSI OTHOCUTENBHO COOTHOLLEHUS
Ha3BaHHbIX KaTEropuin.

ABTOp NMPUXOAMT K BbIBOAY, YTO Haubonee TOYHbIM SBMSETCA ONpeaeneHne rpaxagaHCckon NpoLeccyanbHoi
NpaBOCNOCOBHOCTM Kak cnocobHOCTM 0bnapaHust rpaxagaHCKUMK npoLleccyanbHbIMKU npaBami U 06s13aHHO-
CTSIMM, @ rpaxaaHCKoN NpoLeccyanbHoN NpaBoCyObEKTHOCTM — Kak CoCcOBHOCTM Mx ocywlecTenenus. OTctoaa
noa NpaBoCyObLEKTHOCTLIO CriedyeT NOHWMaTb COBOKYMHOCTb NpaB M 06si3aHHOCTeN CybbekTa rpaxaaHCKux
npoLeccyarnbHbIX MPaBOOTHOLIEHWI, & TAKKE CPEACTB UX peanuaauum.

KntouyeBble cnoBa: npaBocy6bEKTHOCTb, NPABOCMNOCOOHOCTL, A4eeCnoCOBHOCTL, NpaBo, 0653aHHOCTL, CYOb-
KT, rpaxaaHckoe npoLeccyanbHoe NPaBoOOTHOLLEHME.

CIVIL PROCEDURAL LEGAL CAPACITY AND CIVIL PROCEDURAL LEGAL PERSONALITY: PROBLEMS
OF DEFINITION AND DIFFERENTIATION

Goryachkin Alexander Alexandrovich

Abstract: This article examines the categories of civil procedural legal capacity and civil procedural legal per-
sonality from the standpoint of the abstract and real possibility of defending the right in court. Various points of
view regarding the ratio of these categories are analyzed. The author comes to the conclusion that the most
accurate definition is civil procedural legal capacity as the ability to possess civil procedural rights and oblig a-
tions, and civil procedural legal personality as the ability to exercise them. Hence, legal personality should be
understood as a set of rights and obligations of the subject of civil procedural legal relations, as well as the
means of their implementation.

Keywords: legal personality, legal capacity, legal capacity, right, obligation, subject, civil procedural legal rela-
tionship.

paxmaHckas mpoueccyanbHasi MpaBoCNocOBHOCTb M rpaxpaaHckasi npoLeccyarbHas NpaBoCyObekT-
HOCTb NPEACTABNSOT COBO JOKTPUHAMBHBIE MOHSATUS, HE MONyYMBLLME NETanbHOTO 3aKpenneHUs B 3aKOHO-
[aTenbCTBe W Pa3BEPHYTOrO TONKOBaHWS B aKTax BbICLUMX OpraHOB cyne6HoM Bractu. Tem He MeHee, Bax-
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HOCTb AaHHbIX KaTeropuii 0CO3HAETCS NPaKTUKYIOLWMMU FOpUCTaMK 1 y4eHbIMU-NpaBoBegamu. CBsisaHO 310 €
TEM, YTO, KaK NpaBUIbHO OTMEYaAETCs B HAaY4HbIX M3LaHWSAX W NPaKTUYECKUX KOMMEHTapusix, obnaaaque yka-
3aHHbIMM CBOWCTBAMMW MO3BONSET CyObEKTY CTAHOBWUTLCA Y4aCTHUKOM MpOLEeCCyanbHbIX NPaBOOTHOLIEHNN,
NpeabaABNATb UCK, 3aKNto4YaTb MUPOBOE COrnalleHue, TpeboBaTb MCNONHEHNS PELUEHUS U T.4.

3Ha4YMMOCTb UCCRefoBaHNS rPaXaaHCKoW npoLeccyanbHON NpaBoCcnoCOBHOCTU U rpakaaHCKoN npoLec-
CyarnbHoOW npaBoCyOBbEKTHOCTM 0BYCNOBNMBAETCS Takke HEOBX0AMMOCTLIO AnddepeHLmaLmm JaHHbIX KaTero-
PUIA C Lenblo YCTaHOBMEHUS pasnnymin B NOTEHLMAbHOM M peanbHOM BO3MOXHOCTY 3aluuThbl Npasa B cyze.

[Moaxodbl K TPaKTOBKE COOTHOLUEHUS JaHHbIX MOHATUM YCNOBHO MOXHO pa3fenuTb Ha TpW Hanpasne-
HWs. MpencTaBUTENM NEPBOTO HANPABMIEHNUS CYMTAIOT OLWIMBOYHBIM UCMONb30BaHME KaTeropun npaBocnoco b-
HOCTM K XapaKTEPUCTUKE Y4aCTHUKOB rpaxdaHCKMX npoLeccyarbHbIX npaBooTHoweHuit. H.A. YeunHa nonara-
€T, YTO MOHATWE «MPaABOCMOCOOHOCTLY HEOOXOAMMO «ANst BbIPaXeHWUs1 BO3MOXHOCTU NOTEHUManbHoro obna-
AaHWS1 COBOKYMHOCTBIO MMYLLECTBEHHBIX NOMHOMOYMIA U 0BsizaHHOCTen» [1, ¢. 23], B rpaxaaHCKoM npouecce
noTeHunansHoro obnagaHus npasamu 1 0653aHHOCTAMM ObiTb HE MOXET, T.K. BOSMOXHOCTBIO UMETb Onpeae-
TNEHHbI 3aKOHOM KOMIIEKC npaB M 0653aHHOCTEN U CNOCOBHOCTLIO CBOMMM AENCTBUSAMW OCYLLECTBASATL UX
«HaZensTCs BCce Nuua, KOTopble MOryT WM LOIDKHbI y4yacTBoBaTb B mpouecce» [1, ¢. 23]. Ha nepsbiit
B3NS4, AaHHAs TOYKa 3peHus cooTBETCTBYET HopMe cT. 36 ITIK P®, cornacHo KoTopoi «rpaxaaHckas npo-
LieccyarnbHas npaBocnocOBHOCTL NPU3HAETCS B PaBHOM Mepe 3a BCEMM rpaxgaHamu W opraHuaumsmu, o6-
nagaroLMm cornacHo 3akoHogatensctay Poccuickoit @eaepaumm npaBom Ha cyaebHyto 3awuTy npas, CBO-
604 1 3aKOHHbIX MHTEpecoB». HO, BO-MepBbIX, Mbl BUAMM, YTO 3aKOHOAATENb MOLIEN N0 MyTU NPUMEHEHUS
KaTeropuu «npaBoCNoOCOBHOCTLY, a BO-BTOPbIX, COAEPKaHUEe NPaBoOCNOCOBHOCTH CYyObEKTOB MOXET MEHSTHCS
B 3aBMCMMOCTU OT 0BCTOATENLCTB KOHKPETHOro Aena. Hanpumep, c1. 134 TTIK PO ykasbiBaeT, 4To CTOPOHE
MOXeT OblTb OTKa3aHO B MPUHATAWN UCKOBOTO 3asiBMEHUS, ECMN «3asiBIEHNE NOAJSIEXUT PAaCCMOTPEHMIO B NO-
PSAKE KOHCTUTYLMOHHOTO MW YrorIOBHOMO CyAONPOU3BOACTBA, NPOU3BOACTBA N0 Aenam 06 agMUHUCTPaTUB-
HbIX MpPaBOHApYLUEHUSAX MO0 He MOAMEXUT PAcCMOTPEHUID B CyAax; 3asiBieHne NpeabsBeHo B 3alluTy
npas, cBoBOA UK 3aKOHHbBIX MHTEPECOB APYroro nuua rocyaapCcTBEHHbIM OPraHoOM, OPraHOM MECTHOTO CaMo-
ynpaBneHus, opraHn3aupen v rpaxaaHuHom, ... pegepanbHbIMU 3aKoHaMU He NpefocTaBneHo Takoe npa-
BO; B 3asiBNEHUN, NOLAHHOM OT CBOEro MMEHM, OCMapuBakTCa akTbl, KOTOPble He 3aTparueaioT npasa, CBobo-
Abl UIN1 3aKOHHble UHTEPECHI 3afBUTENS; UMEETCS BCTYMMBLLEE B 3aKOHHYIO CUNY peLueHue cyaa no cropy
MexXZy TEMU Xe CTOPOHaMK, O TOM Xe NnpeaMeTe M Mo TEM Xe OCHOBaHUAM WNW OnpeferneHve cyda o npe-
KpaLLeHu1 NpoM3BOACTBA MO Aeny B CBA3N C NPUHATUEM OTKasa UCTLA@ OT UCKa UK YTBEPKOEHWEM MUPOBOTO
COrnaLleHust CTOPOH; UMeeTCs cTaBliee 06s3aTeNbHbIM ANs CTOPOH W MPUHATOE MO CNOpY Mexay TeMM xXe
CTOPOHaMM, O TOM e NpeaMeTe 1 Mo TEM e OCHOBaHWUAM PeLLeHNe TPETECKOro cyaan.

lMpoueccyanucTbl OTMEYAIOT, YTO MPaBOCMOCOBHOCTb NULA ABNSETCH NPEeAnochInkon NpegbsBleHns
ucka, oTcloga HenpaBocnocobHas CTopoHa npeacTaBnseT coboit «lopuandeckuin Hymby [2, ¢. 35].

CnepyeT yunTbiBaTh U TO 06CTOATENLCTBO, YTO MpoLEccyanbHas NpaBocnocobHOCTL NPOU3BOAHA U3
NPaBOCMOCOBHOCTU MaTepuanbHOM — rpaKaaHCKoM, CeMENHON, TPYA0BOM U T.4. B HacTosLee Bpems nony4u-
na pacnpoctpaHeHue Touka 3peHust M.A. ArapkoBa, COrnacHO KOTOPOW MpaBOCMOCOBHOCTb, perynupyemas
MaTepuanbHbIM NPaBoM, NpeacTaBnseT cobor He CTaTMYHOE, a AMHAMWYHOE ABNeHne. «HenpasurbHO npea-
cTaBnATb cebe NpaBoCNOCOOGHOCTb CTATUCTUYECKM M JymMaTb, YTO B N060A MOMEHT NULO MOXET OKa3aTbCs
cyObekToM ntoboro rpaxaaHckoro NpaBoOOTHOLIEHUS Y, — Nucan aBTop [3, c. 284]. MoaTomy u3meHeHue cTaty-
ca opuaMYeckoro nnya, Hanpumep, npeobpasoBaHue ero B unmuan 4pyro opraH3aLmuy, MOXeT MoBeYb 3a
cobo 1 n3MeHeHre npoLieccyanbHOM npaBocnocobHoCcTU. Bee 3Tk AoBOAbI, HA HaL B3rMsA, NpoTUBOpeYaT
3aKITI0YEHNI0 O HEM3MEHHOCTW NPOLeCCyanbHOM NPaBoCnoCOBHOCTM U O HEOBXOAMMOCTU €€ UCKITIOYEHUS X
NPU3HAKOB CYOBEKTOB rpaxgaHCKuX NpoLEeCCyanbHbIX MPaBOOTHOLLEHWH.

Btopas Touka 3peHnst OCHOBBIBAETCH Ha OTOXAECTBMNEHUM MOHATUIA NPaBOCNOCOBGHOCTM W NpaBoCybb-
ekTHocTn [4, ¢. 9-11; 5, ¢. 134; 6, ¢. 65; 7, ¢. 6, 15; 8, C. 90, 91]. «[pn3HaBas 0TAENbLHOMO YenoBeka Unm Kor-
NeKkTBHOE 0Bpa3oBaHue NNULOM, Mbl TEM CaMbiM MPU3HaEM 3a HUMKU NPaBOCMOCOBHOCTL. MpaBocnocobHOCTL
— 370 npaBo ObiTb CybbEKTOM NpaB M 06s13aHHOCTEN. [paBoCNOCOOHOCTL M NPaBOCYOBEKTHOCTL — PaBHO-
3HauHble noHaTusy, — nuwet C.H. bpartycs [7, c. 6].

AprymeHTaums CTOPOHHUKOB OTOXAECTBIEHNS NPABOCMOCOBHOCTI M NPaBOCYBBEKTHOCTU CTPOUTCS, Kak

[l MEXXIYHAPOQIHAA HAYYHO-MPAKTUYECKAA KOH®EPEHLIMA | MLIHC «HAYKA i NPOCBELLLEHWEN




joPucnPy LA, 3akoH M nopaok K

nNpaBunio, Ha TOM, YTO pasfnyMe B COAEPaHWW NpaBoCnOCOGHOCTM U AeecnocobHOCTH HabnogaeTcs B OC-
HOBHOM B rpa)X4aHCKOM NpaBe, B OCTafbHbIX OTPACNAX 3TW NPU3HaKW NOSBNAKTCA Y CybbekTa OAHOMOMEHT-
HO, OTClofa NpPaBOCYOBEKTHOCTb — 3TO HE COBOKYMHOCTb MPaBOCMOCOBHOCTH M A€eCnOCOBHOCTH, a NpaBoCno-
COBHOCTL Kak TakoBasi. CyLecTByeT Takke MHEHUE, YTO 4eecrnocobHOCTb SBNSAETCS BUAOM NpaBoCnoCOBHO-
CTW, TOrfa Kak npaBoCyObeKTHOCTb en uaeHTuyHa [9, c. 84-85]. C.®. KeyekbsiH nuweT no 3ToMy noeoay: «Hem
ABNSeTCA 4eecnocobHOCTb, Kak He 0cobbiM BMAOM MpaBocrnocobHocT? COBEpLIEHHO NpaBWibHBIM Npea-
CTaBNAETCS NPEASIOXEHNe pasnnyaTh NPaBocnocobHOCTb 0BLLYI0 Kak abCTpaKTHY BO3MOXHOCTL K npuobpe-
TEHUIO NpaB, 06LLy CNOCOBHOCTL BbITh CyOLEKTOM NpaBa; W crneumanbHy NpaBocnocobHOCTL Kak cnocob-
HOCTb 0bnagaTh JaHHOro poga npasamu. [eecnocobHOCTb U ABMSETCA HAYEM WMHBIM, KaK BUAOM Creumanb-
HOW NpaBOCMOCOBHOCTM, @ MMEHHO CMOCOBHOCTW MMETb MpaBa Ha COBEPLUEHWE AECTBUIA, Bbl3blBAIOLMX
topuamndeckue nocneacteusy [9, c. 83.

[MpOTMBONONOXHAS TOYKa 3peHust BbickasaHa npoueccyanuctamu M.A. BukyT [10, c. 53], B.H. LWerrno-
BbIM [11, €. 72; 12, . 76], TeOpeTMKamm npasa v cneyuanuctamu B 06nactu UMBUAUCTUYECKUX HaYK [13, C. 72;
14, ¢. 12, 13; 15, c. 4-10]. YueHble NOHMMAIOT NOA NPaABOCMOCOOHOCTLIO OOHO M3 CBOMCTB Bonee LUMPOKOro
NOHATMSA NpaBocy6bekTHocTM [11, €. 72].

[MpoueccyanbHas npaBoCyObeKTHOCTb CyObekTa npeacTaBnser coboW Kak BO3MOXHOCTb Yy4vacTus
cyObekTa B KOHKPETHbIX rPaXaaHCKUX NPaBOOTHOLLEHNUSIX, TaK M BO3MOXHOCTb peanusauum UM npoueccyasb-
HbIX MpaB. BO3MOXHOCTU nMLa 3aBUCAT Kak OT npaB 1 0BsS3aHHOCTEN NLA, YCTAHOBIEHHbIX 3aKOHOAATEN b-
CTBOM, TaK W OT €ro NpaBoro MoSIOXeHNs, cTatyca u aeecnocobHocTy. MNoaTomy npaBocybbekTHOCTL — Bornee
LUMPOKOE NOHSATIE M MO CYTU, 1 NO COAEPXKAHMIO, YEM MPABOCNOCOBHOCTb.

Kak Ham npeacTaBnseTcs, NpaBoOBOE MOSIOXEHWe onpeaensieT MecTo cybbekTa B cucteme obLlecTBeH-
HbIX OTHOLUEHWIA, NPaBOBOM CTATyC — €r0 POfb BO B3aMMOZEWNCTBUM C MHbIMU CyObekTamu, NpaBoCcyObekT-
HOCTb — npaBa, 06513aHHOCTY CybbeKTa 1 CPeACTBa UX peanusauu.
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K BOMPOCY 0 NPEMMILIECTBAX W
HEJIOCTATKAX MEXAYHAPOIHOI0
KOMMEPYECKOT 0 APBUTPAXA

BOCTPMKOBA AHACTACHA MUXAVIIOBHA

CTyOeHT
OrBQOY BO «Ypanbckuid rocyaapCTBEHHbIN HOPUANYECKUIA YHUBEPCUTET MMeHM B. ®. Akosnesay

AHHOTaums: B cTaTbe XapaKTEpU3yKTCs MPEeUMYyLLeCTBa M HegOCTaTKW MEXAYHapOAHOTO0 KOMMEPYECKOro
apbutpaxa. PacCMOTpeHbl TOUKN 3PEHNST POCCUICKMX 1 3apyDexHbIX IOpUCTOB MO AaHHOMY Bonpocy. [ena-
I0TCS BbIBOAbI O 3HAYMMOCTI NOSIBNEHNS MEXOYHAPOAHbIX KOMMEPYECKIX apbuTpaxen, ux HeobxoauMocTn B
COBPEMEHHOM apbuTpaxHOM npoLecce.

KntoueBble cnoBa: npeumyLlecTBa apbutpaxa, MeXayHapoaHbI KOMMEPYECKU apbuTpax, apbutpaxHoe
cornallexue, cynebHole pelueHns, apbutpaxHas konnerus.

ON THE ADVANTAGES AND DISADVANTAGES OF INTERNATIONAL COMMERCIAL ARBITRATION
Vostrikova Anastasia Mikhailovna

Abstract: the article describes the advantages and disadvantages of international commercial arbitration. The
points of view of Russian and foreign lawyers on this issue are considered. Conclusions are drawn about the
importance of the emergence of international commercial arbitrations and their necessity in the modern arbitra-
tion process.

Keywords: advantages of arbitration, international commercial arbitration, arbitration agreement, court deci-
sions, arbitration panel.

ApbuTpax [aBHO cTan MHCTPYMEHTOM, NO3BONSIOLMM peLlaTh BO3HUKAIOLME SKOHOMUYECKUE COpbI.
Hapsigy ¢ HaunoHanbHbIMK apBuTpakHbIMK CyaaMn CTanu BO3HWKATb U MeXayHapoaHble: «moda» Ha MKA
yCUNMBaETCs B CWITy BO3pacTaloLLen TeHOEHUMM K rnobanusauum, a Takke B CUTy HEKOTOPLIX ero npeuMy-
LLeCTB neper HaLMoHanbHOM cucTemoir. Bonpoc 0 npenmyLiecTBax SBNSETCH AUCKYCCUOHHBIM, B CUIY Yero
TpebyeT pacCMOTPEHMS.

[MepBbIn hakTop, KOTOPbIN PACCMOTPUM — 3TO HE3aBMCUMOCTb npouecca. OHa 3aknoyaeTcs B TOM, YTO
apbuTpax HaxoaMTCs Ha HE3aBMCUMOWN TeppuTOpUK, Hanpumep, B JloHaoHe, Mapwmke, CTokronsme unu B Lto-
pWXe, a CTOPOHbI, B CBOK o4epeab mMoryT Haxoautbes B Kutae n CLUA. HesaBucumocTb apbutpaxa MOXeT
ObITb yCuneHa, ecnu Konnerus cyaen Byget cocTosaTb U3 3 UNEHoB, U U3 HUX 2 apbutpa BbibupatoTcs CTopo-
HaMK CaMOCTOSATENbHO (Hanpumep, 2 apbutpa — 1 kutaey v 1 amepukanel), a MNpeacenarens konneruu 6y-
[ET HEe3aBMCUMbIM YIIEHOM KOIIErMU — HU KUTaMLEM, HW amepukaHueM. Ho yunTbiBasi, YTO CTOPOHbI MO
bl NPUHATBL peLLeHne 0 PaCCMOTPEHUM Copa B HEMTPanbHOM cyae, Hanpumep, B JlonaoHe unu Mapwxe, Ka-
Kyt0 JOMOMHUTENBHYIO BBIFOAY MOMyYatoT 0ToBpaHHbIe Ha HaLMOHaNbHOM ypoBHe apbutpel? Ha aene okasbl-
BAETCH, YTO HE3ABUCUMOCTb NPOLIECCa — 3TO HE TaKoe CyLLECTBEHHOE NPenMyLLECTBO. bexcTurensb (HeMeLKuil
OpUCT) Jaxe NpeAcKasbiBaeT, YTO TEXHUYECKOE COBEPLIEHCTBO 1 HAAEXKHOCTb MOTYT 3aTMUTb COOBpaXeHNs
obecneyeHns MECTHOTO NpeaCTaBUTeNLCTBA B apbutpaxkHoM cyae: «CTOPOHbI, MOXOXe, MEHEe CKMOHHbI Bbl-
BupaTb apObUTPOB MCX0AS U3 CBOErO HOPUAMYECKOTO KPYro3opa, OHM Bonee CKNOHHbI BbIOMpaTth... 13 ntoboro
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pernoHa Mupa, KOTOPbIX OHK CYMTAIOT Hanbonee NOArOTOBMEHHBIMM A5t KOHKPeTHOro genay [1, ¢.330].

Bropoi thakTop — akcnepTHble 3HaHWS. ApOUTpbl MOryT BbITb BbiOpaHbl HA OCHOBAHWM VX OMbITa B TEX-
HWUYECKMX 0BNacTsX, TaknX Kak MHXEeHepusl, SKOHOMYKA, Hayka U1 T.4. OTOT (hakTop MOXKET ObITb BaXeH B HEKO-
TOPbIX TEXHUYECKMX 0bnacTsax. Ho aTo He fenaeT apbutpax npeBocxogawmum gpyrie cydbl. AT0 CBA3aHO C
TEM, YTO CyAbl MOryT 06paTUTLCA 3a MHGOpPMaLuen K akcnepTam. Kpome Toro, cneumanuanpoBaHHble Cyabl
3HaKOMSTCS CO CrneyuanucTamMu U3 pasnuyHbIX 0Tpacnein KOMMepLNUN N faxe TexHudeckux cgep. Ho aHrmui-
CKUI 1opuCT Henn SHApIoC 0TMeYaeT noTeHumanbHyo katactpodyy: «MHorve HaumoHarbHble Cyabl SBASKTCS
CUNBHO HEMOAXOASALMM BbIOOPOM ANS pa3peLleHns MexayHapoaHbIX KOMMepYeCKuxX cnoposy. M (qoporocto-
Awas) apbutpaxkHas Konnerus U3 Tpex YneHoB MOXET BbiTb NPUBNEKATENbHOM: «BPSAA N Kakue-nnbo Haumo-
HasnbHbIE Cyabl MOTYT NPEANOXMTL LUMPOTY PECYPCOB W OMbiTa, KOTOPbIMK 0B/1adaeT Konnerns u3 Tpex onblT-
HbIX MeXayHapoaHbIx apbutpos» [2, ¢.4].

TpeTbe npenmyLLecTBO — rMBKOCTb mpouecca. KaxeTes, AaHHbIN akTop nepectan ObiTb camMbiM 3a-
METHbIM (XOTS Ha NPaKTUKe paHbLLe SBASACA TakoBbIM). [pakTuka cyaebHoro pasbupaTtensCcraa kak B pamkax
obLero npaea, Tak 1 B pamkax Apyrux npaBoBbIX CUCTEM Oblnia YyCBOEHA COBPEMEHHON HaAHALMOHANBHOM
(MexgyHapoaHown) apbuTpaxHon npakTukon. KOpucTbl, cneyuanuanpytomecs Ha obblY4HOM npase, BUAAT B
COBPEMEHHOW apBUTpaXHOI NpaKTUKe 3HaKOMble MOAENM W anropuTMbl HAaNMCaHUSt MEMOPaHAYMOB, PaCcKpbl-
TUS [OKYMEHTaMNbHbIX [JOKa3aTenNbCTB, CBUAETENbCKUX NOKa3aHW, 3KCNEPTHbIX 3aKIHOYEHUIN, NEPEKPECTHOrO
ponpoca CBUAETENEN, BKMOYAs NepekpecTHbIn AONPOC NPOTUBOMOMOXHBIX CTOPOH, TLLATENbHO apryMeHT -
POBaHHbIX apbuUTpaHbIX pelueHnid. Mpasuna MexgyHapogHoro apbutpaxa, ropasgo 6onee npocTbl, YeM
BOMbLWKWHCTBO HALMOHAmNbHbIX NPOLECCyasbHbIX KOAEKCOB, U TMOKO YYNTLIBAKT CRIOXUBLLYHOCA NpaKTUKy. Kak
oTMeyaeT fH aynccoH, «CoOBpEMEHHbIE NPAKTUKM NPUAEPKMBAIOTCH MEXHALMOHAIBHOMO NOAX0Aa, KOTOPbIN
CBOAMTCA K Lienomy psigy 06LMX NPakTUK» M «yOMBMTENbHLIM MpoLeaypHbIM cXoacTBamy [3, ¢. 231]. Takke
XOYETCS eLe pa3 NpuBECTH crosa topucTa Harna SHaptoca: «bonbLUMHCTBO Pa3BUTLIX CTPAH OTBEPIMN MHe-
HWe 0 TOM, YTO apbuTpbIl, 3acefatLLme B MeXayHapoaHOM apbutpaxe, AOMKHbI NPUMEHSATL MECTHbIE Cyaeb-
Hble npoLeccyanbHble 3aKkOHbI», 06aBnss, 0QHaKo, CredytLlee: «COXpaHaeTCs TeHAeHUMs, 0COBeHHO cpe-
LM MEHee OrMbITHbIX MEXOYHapoaHbIX apbuTpoB, paccMaTpuBaTbh MeCTHble CyaebHble npoLeaypbl B Ka4ecTse
OCHOBBbI MPU OTMPaBIIEHNN NpaBocyausa» [2, C. 6].

Cnegyrowmin aktop — OKOHYaTENbHOCTb MPUHATLIX peLeHnin. ApouTpaxHble pelleHns (B 60MbLUMH-
CTBE Cny4yaeB) He noanexar obxanosaHuio (6onee Toro, peCnoHAeHTbI, yyacTeoBasLume B onpoce 2006 roga,
peLnTEeNbHO BbICTYNanM NPOTUB BHYTPUHALMOHANBHBLIX 0BXanoBaHWi apbuTpaxHbIX pelenun) [5, c. 167].
Apbutpax - 310 cnocob nsbexatb cyaebHbIX anennaunin. Yuntoieas yKOPEHUBLUMECS U3NULLHE YCIOXHEHHbIE
npoueaypbl 0BxanoBaHns BO MHOMMX NPaBOBbIX CUCTEMAX, PeLLEeHNe apbuTpaxHoro coobLecTBa oTkasaThes
OT anennauui SBNSETCS BMOMHE NOrYHbIM. ApBUTPax MOXET BbITb PUCKOBaHHLIM. Be3 COMHeHs, dakTuye-
CKUe OLIMOKM He noanexart fanbHerwemMy paccMoTpeHuto. Ho YTo, ecnin cyabn HEBEPHO NPUMEHUITN HOPMbI?
Kak rosoput AH MaynccoH, «HaaeneHue [apbutpaxHoro cyaa] noMHOMOUYMAMMU NPUHUMATL OKOHYATENBHOE U
He noanexallee nepecMoTpy peLLeHne MOXET CTaTb Cepbe3Hoi OLLMOKoy. Ho OH OTBepraeT uaeto anenns-
LMW B HaLMOHaNbHbIX CyAax W OTMEYAET, HACKOMbKO CROXHOM U OPOrocTosLLen («ycTpallatoweny) beina ool
BHYTPUHALMOHaNbHaa «anennauusy apbutpaxHon konnerven [3, c. 241]. Ha npaktuke, apbutpaxHas «OKoH-
YaTenbHOCTbY SBNSETCA BECbMA CMOPHbLIM «MPEUMYLLECTBOMY. Heitn JHApHC oTmevaeT HanaHCupyoLwmi
XapaKTep OKOHYaTENbHOCTW peLleHuit: 6e30roBopoyHas nobeaa OAHON CTOPOHbI - 3TO HEMUHYEMOe nopaxe-
HWe apyron. ApbutpaxHoe coobLLecTBo 1 nnya, NoMnb3ytoLmecs ycnyramm apbutpaxa, BbICTynalT NpoTus
TOro, YT0BbI YnyckaTb BO3MOXHOCTb 0OpaLleHus B HaLMOHarbHble Cydpl, 4onyckas nojady anennisuuin no
cyLecTBy apObuTpaxHbixX pelleHnn [2, c. 8]. LieHa, KOTOpyt NpUXoauTcs 3annaTiTb 3@ OKOHYATENbHOCTL pe-
LIeHWI, CKNagblBaeTCs U3 TOro, YTO apbuTpaxHble pelieHns aKTUYeCKN ABNSKOTCS OKOHYATENbHBIMU 1 NOA-
nexart nepecMoTpy TOMbKO Ha OnpefenieHHbIX OCHOBaHUSIX, KOTOPbIE NPecneayioT Lemnb obecneyeHuns opu-
[M4eckoin 0BOCHOBAHHOCTU apbUTPaXHOTO 3asBREHUS, MPaBUIBHOMO BbIHECEHWS peLIeHns apBuTpaxHbIM
CyZOM, COBMoAeHNs NPUMEHSIEMON NpoLeaypbl, U HE NO3BONAKT NOBTOPHOE PACCMOTPEHUE B anennsaunoH-
HOM NOPSAKE PELLEHUS MO CYLLECTBY UK PaKTUYECKUM 0BCTOATENBCTBAM.

MocneoHuin hakTop — 3TO BbICLLAA CUNA PELIEHNs Kak MexayHapogHoro akta. C rnobanbHoi Toukm
3peHns, MeXayHapoaHble apbuTpaxHbie PeLIeHNs nerye NPpUBECTU B UCNONHEHWE, YeM CyaebHoe peLueHue,
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MPUHATOE WHOCTPaHHbIM CyAOM. Heitn SHAPHC, CO CCbINKOM Ha topucTa bopHa, KOMMEHTUpYeT: «Bo MHOMX
Cnyyasix CyWeCTBYIT 3Ha4nTeNbHble NpensTcTBus Ang obecneyeHns aPEeKTUBHOTO UCMOMHEHUS PeLLEHII
WHOCTpaHHbIX cyaoB» [2, c. 10].

Kak Mbl BUAWUM, pacCMOTPEHHbIE Bbille NPeuMyLLecTBa apbutpaxa AOCTAaTOMHO NErko NpeBpaTuTb B
ero HefocTaTku, UMEHHO MO3TOMY BOMPOC O MIOCAX U MUHYCax apOUTPaXHOrO MEXOYHapOLHOrO U Hauwo-
HanbHOro npouecca JOSMKEH pelaTbCs CTOPOHAMM CaMOCTOSTENBHO B apBUTPaXKHbIX 1 MPOPOraLMOHHbIX CO-
rnaweHmsx. Poccuinckie pucTbl Takke 0TMEYaloT MOBbILEHHYH HEUTPaNbHOCTb NOLOBHOM0 poaa NPoLEeccoB
C TOYKM 3PEHUS NOSIMTUKM 1 SKOHOMUKN [5, €. 17].
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AHHOTaUMA: B CTaTbe PacCMaTPUBAKTCS HOPMATUBHO-NPaBOBast 6asa M MPOLECC perynypoBaHUs napan-
NenbHOro UMMopTa pasniyHbIX ToBapoB B Poccuiickylo degepaumio. BbigensioTcs acnekTbl, NpeacTaensio-
LLMe CNOXHOCTb sl Y4ACTHUKOB PhiHKa NPY NPOBEAEHUN OnepaLuid Mo OCYLLECTBIEHWIO NapannenbHoro 1M-
nopTa ToBapoB B Poccuio.

KnioueBble cnoBa: napannesnbHbiii AMMOPT, TOBapbl, NPaBOBOE PerynnpoBaHie, MocTaHoBMeHe, 3anper,
npaBoobnagaTen.

LEGAL REGULATION OF PARALLEL IMPORTS IN RUSSIA
Kochelaevskiy llya Sergeevich
Scientific adviser: Deryugina Tatyana Viktorovna

Abstract: The article discusses the legal framework and the process of regulating parallel imports of various
goods into the Russian Federation. Aspects that pose difficulties for market participants when carrying out op-
erations to carry out parallel import of goods into Russia are highlighted.

Keywords: parallel import, goods, legal regulation, Decree, ban, copyright holder.

CoBpeMeHHas SKOHOMUYECKas W NONUTUYECKas CUTyauus 3aMeTHO obocTpunack 3a nocneaHee Aecs-
Tunetue. MNonoxeHne Poccuiickon ®eaepauyun B MUPOBOM 3KOHOMUYECKOM COOBLLECTBE CYLLECTBEHHO M3Me-
HWUNOCb, YTO MOBIIEKNO 3a COBON pa3HOOBPa3sHbIE OrPaHUYEHNS U CaHKLMW, NPENSTCTBYIOLLME aAeKBaTHOMY W
NOMHOLEHHOMY TOBapoob0pOTY C MHbIMM rocydapcTeamu, He Bxogswmmm B EASC.

CnepgoBatenbHO, Ans KAYECTBEHHOMO Pa3peLLeHmns CroxuBLLEcs npobnemel Heobxoaumo 6bino npu-
HATUE TOYEYHbIX PELLEHWA, OQHUM U3 KOTOPbIX cTano npuHsatue loctaHosnewus [Npasutensctea P® ot
29.03.2022 Ne 506 «O ToBapax (rpynnax ToBapoB), B OTHOLIEHUM KOTOPbIX HE MOTYT NPUMEHATLCS OTAEMNbHbIE
nonoxeHus paxgaHckoro kogekca Poccuiickon ®efiepan 0 3alnTe UCKIIOYUTENBHBIX NPaB Ha pesynbTa-
Tbl MHTENNEKTYaNbHOW AEATENBHOCTY, BbIPAXKEHHbIE B TaKUX TOBapax, W CpeacTBa WHAMBMOYanM3aLmm, KoTo-
PbIMU TaKne TOBapbl MapKMPOBaHbI».

YKka3aHHbIM [10CTaHOBNEHMEM U3 OrPaHUYEHNS HA UMMOPT U3 «HELPYKECTBEHHbIX» CTPaH BbIBOAUIUCH
onpeaenéHHble TOBapb!, KOTOPbIE MMEIOT CYLLECTBEHHOE 3HaYeH1e s 3KoHOMUKK Poccuickon Gegepaum [1].

[MepeyeHb yka3aHHbIX TOBapOB yTBEPXAaeTcs MuHnpomToprom P® no npeanoxeHsaMm npoguibHbIX
MWHUCTEPCTB 1 BEOMCTB.

YTBEPKAEHHbIE TOBAapbl BbIBOAATCA M3 Kpyra AeicTBus nonoxeHun nn.6 cr.1359 u c1.1487 K PO,
(haKT4eckn OTOABUras Ha BTOPOI nnaH TpeboBaHWS O NeranbHOCTU UCNONb30BaHNS UCKIIOYUTESBHBIX NpaB
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Ha pe3ynbTaTbl UHTENNEKTYaNnbHON AeATENbHOCTY.

dakTyecku nog napansesibHbIM UMNOPTOM MOXHO Nofpa3yMeBaTh creayioLlee:

BBo3 opuruHanbHom npopykuum B Poceuidckyio ®efepaumio B OTCYTCTBUM Takoro paspeLLeHns oT npa-
Boobnagatens. OgHako HapyLweHUs MexayHapoaHOMO U HaLUMOHANBbHOrO 3aKOHO4ATENbCTBA B 9TOM HET HU-
KaKkoro, T.K. nofoBHOe paspeLLeHO NPUHLMMOM UCYEPMaHNs UCKMKYUTENBHOO Npasa.

[MoA yKa3aHHbIM MPUHLMMOM noApasyMeBaeTCcs npaBumo, Npu KOTOPOM B Criyyae BBeAeHWs npaBoob-
nagatenem B rpaxgaHckuin 060poT ToBapa B Mt060i CTpaHe MUpa, UCKIIYMTENbLHOE NpaBo npasoobnagate-
N4 B rocyapcTae, B KOTOPOM AENCTBYET YKa3aHHbIN PEXUM, CHUTAETCS UCHEPNAHHBIM.

CooTBETCTBEHHO, NpaBoobnaaartens He UMEET npaBa Ha NOCneayLWMn KOHTPOSb ABUXEHUS ToBapa
Kak BHYTpW rocydapcTBa, Tak v 3a ero npegenamu.

310 no3sonseT Poccuiickon ®efepauun nonyyars TpebyeMble OpUrMHanbHble TOBapbl C COOTBETCTBY-
LMY NINLEH3NAMI 1 cepTudukaTamn B 06X04 OrpaHnYeHUI, HarnoXeHHbIX 3apyOekHbIMU KOMMAHUSMMU.

YkazaHHOe npoucxogut cregyowmM obpa3om: npasoobnagatenb peanu3yet ToBap B Kakon-nnbo
CTpaHe, K npuMepy, B VIHAMKM, 3aTeM pOCCUMCKIE KOMNAHMM NOKYNatoT 3TOT TOBAP Y KOMMNaHWI, KOTOPbIE Kynu-
11 9TOT TOBap y NpaBoobnagartens, COOTBETCTBEHHO, TOBAP NULEH3NPOBaH ¥ CEPTU(ULIMPOBAH MO NpaBunam
CTpaHbl, rae 6bin KynneH ToBap, a POCCUMCKUN rpaXaaHUH UK KOMMaHWS NOMyYaeT MOMHOCTLI0 OpUriHan b-
HbIA TOBAp.

Mpu aTOM NofOBHOE HENb3s Ha3BaTb KOHTPAhaKTOM, T.K. UMMOPT TaKOro ToBapa paspeLuéH rocyaap-
CTBOM.

[Mpu napannenbHOM UMMOPTE Ha TaMOXHE NOTPEBYIOT AOKYMEHTbI, kak npu 06bIYHOM MMMOpTE:

e BHELUHETOPrOBbI KOHTPAKT;

e VHBOUC;

e NepeBO30YHblE JOKYMEHTbI: KOHOCAMEHT, YNaKOBOYHbIN FIUCT U T.[4.

e CEpTU(UKATLI NPOUCXOXKOEHNS;

e [OMOMHUTENbHbIE CEPTUDMKATBLI UMK NIMLEH3NN, UCXOLA M3 0CODbIX YCMOBUIA NPOUCXOXAEHUS, UC-
nonb3oBaHus u koga TH B3 [2].

MogHumas Bonpoc Npobrembl TAMOXEHHOTO AeKNapupoBaHUs Takoro ToBapa, OTMETUM, YTO €CTb TPU
BapuaHTa passuTus CoBbITUN.

[NepBbIii BapuaHT, Koraa MHOCTPaHHas KoMnaHus nprobpena Tosap, 3aniatuna TaMOXKEHHbIE NnaTexu,
3aTeM poccuickast KomnaHus npuobpeTaeT y MHOCTPaHHOW TOBap, BBO3S €70 Ha Tepputoputo PO 1 ynnayu-
Bas COOTBETCTBYlOWME nnaTexun. Takum obpa3oM, KOHeYHbIN NOTpebuTenb ynnaynsaeT ABaXAbl TAMOXEH-
Hble MOLUMWHBI, BeAb MHOCTPaHHAs KOMMaHWS yXXe BKIIOYMIA YNavyeHHy CyMMy B CTOMMOCTb TOBapa, Kak
9T0 cAenana v poccuinckas KOMNaHus.

BTopoit BapuaHT, Korga MHOCTpaHHas KOMMaHWs NokynaeT ToBap y KOMMaHWW-npaBoobrnagatens, Ho
OTNpaBnSeT TPAH3UTOM TOBap K rpaHuue Poccuu, rae poccuickas KOMNaHus CTaHOBUTCS Yxe nokynaTenem
TOBapa y WHOCTPaHHOW KOMMaHWW, COOTBETCTBEHHO, TAMOXEHHbIE MOLUIMHbI YNNa4MBaloTCsH €AMHOXbI.

TpeTuin BapuaHT, Korga poccuiickas komnaHust npuobpeTaeT Toap B EBpone, k npumepy, yepes Typ-
umio. Cnepsa nokynatenem 6yget TypeLkas Komnauus. TypeLkas KOMnaHWs NOCTaBUT TOBAp Ha TAMOXeEHHbI
cknag B Ctambyne, NOMEHSIET JOKYMEHTbI 1 CTaHET NPOAABLIOM, HO pacTaMoxuBaTb TOBap He ByaeT. 3atem
TypeLKkas KOMnaHus OTNpaBuT TOBApP POCCUICKOA KOMMaHWW M NOCREAHSS YNAaTUT TaMOXeHHble MOLUMUHbI
eMHOXb!, OHAKO BO3pacTaeT BpeMs OX1aaHus ToBapa W CTOMMOCTb JOCTaBKM.

Ha npakTuke ewweé [o npuHATUS ykasaHHOro Bbilwe octaHosnexus MNpasutensctea PO cnyvanuch cu-
Tyaumm, Korga pocCUinckue KOMMaHuM NbITanuch BBe3TM B Poccuto ToBapbl N0 NapanienbHoMy UMMOPTY, YTO
BeKmo 3a cobom OTBETHYI0 peakuuio npaBoobnagatens.

[eno paxe gowno o KOHCTUTYUMOHHOIO cyaa, KoTopbii BelHec NoctaHoBneHue ot 13.02.2018 Ne8-[1,
B KOTOPOM CyZ, nocTapancs oOTAeNNTb KOHTpadhakT oT napasenbHoro MMNopTa, TeM CaMbIM FOBOPS, YTO NO-
noxenus n.4 cr.1252 PO He HapylalTca poccuinckMMK komnaHuamu. CneposatensHo, TpeboBaHus 3apy-
BexHbIX koMnaHui-npasoobnagareneit He 6yayT yA0OBNETBOPEHbI B POCCUICKUX Cydax.

Mo3gHee 6bino u3gaHo MoctaHosnenue MpasutensctBo PO Ne506, 0 KOTOpOM yxe MHoroe Bbino cka-
3aHO BblLUE, YTO MOBEKO 3a COBON MUHUMMU3ALMIO HEraTUBHBLIX NOCMEACTBMI ANS POCCUICKUX KOMMAHWA,
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KOTOpbIE TaK MU MHAYe 3aHUMAKTCA napannenbHbiM UMnopToM B Poccuiickyto ®efiepaumio ToBapoB U3 apy-
MMX CTpaH B OTCYTCTBUW pa3peLLeHuns oT npaBoobnagatens [3].

daKT4yecKn CyLLeCTBYET [Ba YPOBHS puUCKa A1 KOMNaHWUK, KOTOpas 3aHUMaeTcs napannenbHbIM UM-
MOPTOM, C OHOW CTOPOHbI — 3TO HaLMOHaNbLHOEe POCCUACKOE 3aKOHOL4ATENLCTBO, OAHAKO ecrnv npasoobnaga-
TenNb NOAAET UCK K POCCUICKON KOMMaHWW B POCCUACKUIA CYA, Y Cyda eCTb KO3blpb B BUAE YKa3aHHOTO Bbllle
lMocTaHoBneHus Mpasutensctea Po.

C apyron CTOpOHbI, 3T0 0bpalleHne B MEXAYHApPOAHbIM UNK B HALMOHaNbHLIA Ans npaBoobnagatens
Cyd 3a 3aLWTON CBOMX MpaB, 04HAKO NogobHas NpakTuka He CTOMb PacnpoCTpaHeHa, T.K. JaXe ecnn Mexay-
HapOAHbIN UMM MHOCTPaHHbINA CyA W BbIHECET pelueHue B Nonb3y npasoobrnagartens, cam UCTeL He CMOXeT
NPeACTaBuTb PeLLeHe Cyaa K MCMOMHEHI0, YTO 0ByCnaBnMBaeTCs HEBO3MOXHOCTLIO 00paLLeHns Ha UMyLL e-
CTBO OTBeTuMKa Ha Tepputopun Poccuickoin Gedepauun, a UMyLLECTBa Ha TEPPUTOPUN MHOCTPAHHBIX FOCY-
AaPCTB Y TaknX KOMMaHUI 3a4acTyHo HeT.

Takum 0Bpasom, napannesbHbin MMNopT B Poccuinckon defepauuy perynupyeTcs B nepeyto oyepeb
K PO, MoctaHosneHnem Mpasutensctea PO Ne506 1 MHbIMWU HOPMATUBHO-NPABOBLIMM aKTaMW.

[MapannenbHbI UMNOPT Kak SIBIIEHUE 3aKMYaeTcs B MOKYNKE POCCUACKOM KOMMAHWER OpUrMHarbHOro
TOBapa y MHOCTPaHHOW KOMNaHuu, He SBASOLLENCS npaBoobnagaTenem, 3aTeM NpoAaBas €ro Ha TeppuUTopum
Poccun, 06xoas orpaHuyeHnsi, yCTaHOBMEHHbIE caMUM NpaBoobrnaaatenem. Npu aTom Takoi ToBap cepTu-
(hMLMPOBaH W NIULIEH3NPOBaAH.
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060p0TOM Ll'l/lq)pOBbIX aKTMBOB. AHaJ'IVI3VIpyl0TCﬂ 0CcobeHHOCTH npotecca gokasbiBaHKA Mo AesiaM, CBA3aHHbIM
C 060p0TOM Ll,VId)pOBbIX aKTMUBOB, NOPAAOK NpeaocTaBlieHUA Ll,VICprBbIX aKTBOB B Ka4€CTBE [10Ka3aTesbCTB B
ap6VITpa)KHbIX aenax, a Takke noaxonbl ap6VITpa)KHbIX Cy[OB K OLIEHKe LlMd)pOBbIX aKTUBOB B Ka4eCTBe [OKa-
3aTesbCTB. MCCJ'IeﬂyIOTCFI I'Ip06J'IeMbI, CBA3aHHbIE C OLl'eHKO[/'I Ll,VI(prBbIX aKTMBOB, KaK [OKa3aTesbCTB B ap-
6MTpa)KHbIX aenax.
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Abstract: the article is devoted to the study of the peculiarities of consideration of court cases related to the
circulation of digital assets. The features of the process of proof in cases related to the circulation of digital
assets, the procedure for providing digital assets as evidence in arbitration cases, as well as the approaches
of arbitration courts to the assessment of digital assets as evidence are analyzed. The problems associated
with the assessment of digital assets as evidence in arbitration cases are explored.

Key words: digital assets, cryptocurrency, crypto wallet, process, proof.

B ycrnosusix HempepbiBHOM rrobanusaumm 1 UdpoBr3aLmn NPOUCXOAUT MOCTOSHHOE COBEPLUEHCTBO-
BaHWe TexHororuin, obycnasnusaroLLlee NosBneHne UGPOBOro NpOCTPaHCTBA, Pa3nuyYHbIX 0BBEKTOB B L d-
POBOM NPOCTPAHCTBE M Pa3sBUTIE OTHOLIEHWNA OTHOCUTENBHO LIMPPOBLIX OO HEKTOB.

TepMUH «LMdpoBOIA aKTUB» SABMSETCA OTHOCUTESBHO HOBBLIM 19 POCCUICKOrO 3akoHodaTenscTsa. [pu
9TOM, OTMEYaEeTCs, YTO eANHOE NOHUMaHKE TEPMUHA «LCPOBO aKTMBY B HACTOsILLEe BpeMsi OTCyTCTBYeT [1,
c. 60]. YkazaHHoe 00yCnOBNEHO Pa3NNYHbIMU NPUYMHAMI — «CROXHONY» NPaABOBOW NPUPOAON LMPPOBLIX ak-
TUBOB, OTCYTCTBMEM «MaTEPUANbHOMO BbIPAXEHUS», OTCYTCTBUEM €OMHOTO U KOHKPETHOIO 3aKOHOAATENBHOMO
perynupoBaHus obpaLleHns UngpoBbIX akTUBOB.

A.B. Octpoywko n W.H. TumocheeBa paccmaTpusatoT LMPPOBON aKTVB B LUMPOKOM U B Y3KOM CMbICTax
[1, c. 60]. B wmpokom cmbicne noa UMgpoBbIM aKTUBOM MOHMMAKTCS Mtobble 0OBEKTHI, CYLIECTBYOLME B
ABOMYHOM hopmarte. B y3kom cMbicne nog UndpoBbIM aKTUBOM paccMaTpuBaeTCst 0ObEKT, OTBEYAIOLLMIA He-
CKOMbKAM MpU3HaKaM — Hanuuue 3NeKTPOHHONW (hOpMbl, BO3MOXHOCTb peanusauuin npasa COBCTBEHHOCTMH,
Hanm4ne 3KOHOMUYECKOM LeHHoCTH [1, ¢. 61].
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T.B. fApolwueHko nog unchpoBbIM aKTMBOM NpeanaraeT paccmaTpuBaTh BUPTYanbHbI 0ObEKT rpaxaaH-
CKOro npaea, obnagatoLynin peanbHOM CTOMMOCTBIO M 0BpaLLatLLmMiics B pacnpeneneHHoM peectpe B Buae
YHWKanbHOro uaeHTugukartopa [2, . 23].

Takum 06pasoM, eaunHbI NOAX0A K NOHUMAHUIO NOHATUS UM(POBOTO akTMBa B KOPUANYECKON JOKTPUHE
B HacToslLLee BpeMsi OTCYTCTBYET.

B 2020 rogy sctynun B genctane ®epepanbHbin 3akoH oT 31.07.2020 Ne259-03 «O umncposbix thu-
HAHCOBbIX aKTWBaXx, LM(POBOMN BasoTe U O BHECEHUM UBMEHEHUN B OTAESbHbIE 3aKOHO4aTeSbHbIE akTbl Poc-
cumnckoin Pegepaunmny. YkaszaHHbIn GefeparnbHblid 3aKOH CTa NepBbIM HOPMATUBHBIM akTOM, PErYINPYHOLLUM
NPaBOOTHOLLEHMS B 0B1aCTH LIMPPOBLIX aKTUBOBY.

Cnegyet oTMeTUTb, 4To ®efepanbHbin 3akoH oT 31.07.2020 Ne259-®3 perynupyeT npaBoOTHOLLEHMS,
CBSI3aHHble C LMgPOBLIMUA (DUHAHCOBLIMI akTUBaMu, MOA KOTOPbIMW B COOTBETCTBMM CO cTaTben 1 depe-
panbHOro 3akoHa, MOHMMAKTCA LMpOoBbIe NpaBa, BKMYaLWmMe AeHexXHble TpeboBaHKs, BO3MOXHOCTb OCY-
LLECTBMNEHNS NpaB Mo 3MUCCUOHHBLIM LiEHHBIM ByMaram, npasa y4acTus B kanuTane HenybnmnyHoro akumoHep-
Horo obuiectBa, Npaso TpeboBaThb Nepeaayn AMUCCUOHHBIX LIEHHbIX Bymar, Bbinyck, y4eT u obpalleHne KoTo-
PbIX BO3MOXHbI TOMBKO MyTEN BHECEHMS (M3MEHEHMI) 3anncen B MHDOPMALMOHHYI0 CUCTEMY Ha OCHOBE pac-
npeaeneHHoro peecTpa, B UHble MHDOPMALMOHHbIE CUCTEMBI [3].

Takum 06pasom, cepa LeicTBMS 3aKoHa BKMKOYaeT B cebs TONbKO onpeaeneHHble kateropum uudgpo-
BbIX aKTUBOB (UM(hpOBbLIX NpaB), @ UMEHHO AeHexHble TpeboBaHus, npaBa TpeboBaHWS MO SMUCCUOHHBLIM
LeHHbIM Bymaram, npaBa y4acTusi B kanutane Hemyb6nuyHoro akumoHepHoro oblyecTsa, npaBo yvacTus B
WHbIX X035INCTBEHHBIX 06LLeCTBaXx.

OTHOLWEHNSI, CBSA3AHHbIE C MHBIMK KaTeropusmMn LM@pPoBbIX akTUBOB B Poccuiickon denepauun B
HacTosiLLee BpeMS HOPMATUBHO HE YPEerynmpoBaHbl, YTO BIEYET BO3HUKHOBEHUE HEOMPEENIEHHOCTU B OTHO-
LIEHMSX, BO3HUKAIOLLMX MO NOBOAY L(POBbIX aKTUBOB.

Hepenko BO3HWKaOT 1 cyaebHbIe cnopbl, NPSMO UK KOCBEHHO CBS3aHHble C 0B0POTOM LIM(HPOBLIX ak-
T1BOB. Ocob0e 3HaueHne npy paccMOTpeHUn CyaebHbIX CNOPOB UrpaeT UCMONbL30BaHME LN(POBLIX aKTUBOB B
npoueaype AokasbisaHus no aeny. CynebHas npaktuka no genam, CBS3aHHbIM ¢ 060pOTOM LMGPOBLIX aKTU-
BOB B HACTOSILLEE BPEMS HEMHOMOYMCIIEHHA, OHAKO, UMEKOTCS BCe OCHOBaHUS yTBEPXAaTh, YTO B OyayLiem
KOMWYEeCTBO Takux cyaebHbIx fen 6yaeT TONbKO yBeNuuMBaThCs.

B cBA3K C 9TUM, UCCNeaoBaHMe NOAXOAO0B CyAO0B K ONPeAeneHurio NpaBoBoi Npupoabl LUMGPOBbIX akTi-
BOB M UCMOSb30BaHMIO LMPOBLIX aKTUBOB B NPOLEAYpe LokasbiBaHWsS npuobpeTaeT ocobyto akTyanbHOCTb.

Hepepko BONpoCkl, CBS3aHHbIE C 060POTOM LMGPOBbIX aKTUBOB, BO3HUKAIOT B enax o GaHkpoTCTBe.
[MocKomnbKy UM(POBbIE aKTUBbI UMEKT SKOHOMUYECKYHO CTOMMOCTb, MOTYT BbITb OLEHEHb!, NpeacTaBnseTcs
TIOTMYHBIM BKITHOYEHME LM(POBBLIX aKTUBOB B COCTAB KOHKYPCHOWM Macehl, @ Takke, NPy Hannumm npegycmoT-
PEHHbIX 3aKOHOM OCHOBaHWiA, OCMapuBaHWe COENOK AOMKHUKA, NPeaMETOM KOTOPbIX ABMISHOTCS LMPPOBbLIe
aKTuBbI.

AHanuanpys (uMHaHCOBOE COCTOSIHWE OOMKHMKA B pamKkax Aena o 6aHkpoTcTe, ApOUTpaxHbIi cyq
YpanbCcKoro okpyra He NpUHAN BO BHUMaHWe Npogaxy Cynpyroi JOMKHUKa LMdpoBbIX akTUBOB (KpUNTOBano-
Tbl) Ha 3HauMTENbHYIO CyMMy [4]. BbiBoAdb! cyda Gbliv OCHOBaHbI HA TOM, YTO W3 NPEACTaBNEHHbIX AOKa3a-
TEMNbCTB (CKPUHLLOTOB KPUNTOKOLLENbKA W TPAH3aKLMKM) Heb3s C JOCTOBEPHOCTBLIO CAeNaTh BbIBOL O TOM, YTO
KpMNTOKOLLENEK W LMdpoBble akTMBbI (KpUNTOBanNTa) NpUHAANexXan UMEHHo cynpyre fomxkHuka (Mocta-
HoBnenne ApbutpaxHoro cyaa Ypanbckoro okpyra ot 20.10.2022 Ned(09-6475/22 no peny NeAGO-
51717/2020).

Takum 0Bpasom, cya oueHun UudpoBOil akTUB (KPUNTOBaNOTY) Kak 060pOTOCMOCOBHBIN 0BLEKT rpax-
[aHCKWX NpaB, OAHaKo, NOCYMTan HeLOCTaTOMHbIMU [OKa3aTenbCTBa, NOATBEPXKAAIOWME OTHYKAEHNE Und-
POBOTO aKTMBA.

B aopyrom gene o 6aHkpoTcTBE, ApOUTpakKHbIN Cya YpanbCckoro okpyra NpuLlen K BoiBOAY O HeoKasaH-
HOCTM (haKTa Nony4eHms JOMKHUKOM LMpOBbIX aKTUBOB MO AOroBopy 3aiMa [5]. U3 abynel gena cnegyer,
4TO MEXOY KpeauTopoM U LOSMKHWUKOM Obln 3akrioyeH JOroBop 3aiMa, BO UCMOSTHEHWE KOTOPOro LOSKHUKY
Bbinn nepegaHbl LMdpoBble akTuBbl (kpunTosanioTa) obuen croumocTeto Gonee 2 000 000 py6. Lincdposeie
akTuBbl 6bINV NEepeYmncrieHbl KPeaUTOPOM Ha apec KpUNTOKOLENbKa 3aeMLLyKa.
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Wccnenys takt nepeaayn LMMPOBbLIX akTUBOB MO JOTOBOPY 3aiMa, CyA NPULLEN K BbIBOAY O Hepeanb-
HOCTU W HeJOKa3aHHOCTW (paKTa nepeaadn KpUnToBarntoThl, MOCKONbKY KpeauToOpoM He NpefocTaBneHbl JoKa-
3aTenbCTBa HaMMYMs y HEro KpUNTOBAMIOTbI HA MOMEHT 3aK/O4EHNS JOrOBOPa 3ailMa 1 COCTaBNEHWS pacnuc-
KM O nepeaade AeHeXHbIX CPeACTB W UndpoBbix akTuBoB ([ocTaHoBnEHWe ApbuTpaxHoro cyda Ypanbckoro
okpyra ot 24.05.2023 Ned(09-2455/23 no peny NeA60-66718/2021).

B cynebHomn npakTuke MMETCA U MHble ferna, CBA3aHHble ¢ 060pOTOM UM(POBLIX akTUBOB. Tak, Ap-
BuTpaxHbIM cyaom [MOBOMKCKOrO OKpyra paccMOTPeHo Aeno no ucky OBLlecTBa 0 BO3MELLEHUN YObITKOB W
B3bICKaHWUW YNyLLEHHOM BbIrogpl B ¢BA3W ¢ nopyeit OTBeTYnKOM 060pya0BaHUs AN f0BbIYM (MalHWHA) Kpun-
TOBanThl [6].

B nogTeBepxaeHue pasmepa ynyLieHHoN Bbiroabl, VIcTuom npeacTaBneHa MHgopmauus B BUae CnpaBok
0 KOMnM4ecTBe 1 CTOMMOCTH NPOM3BEAEHHbIX 3@ NPEAWECTBYOWMA Neprnog UMdPOBbLIX aKTUBOB, BbIMUCKA U3
nyna. Cyaom OTKa3aHO B BO3MELLEHWW YNyLEHHON BbIrogbl, MOCKOMbKY NpeAcTaBmneHHble McTuom gokasa-
TENbCTBA O KONMYECTBE 1 CTOMMOCTM LIM(PPOBLIX aKTUBOB CyA NOCYMTAN HE OTHOCUMBIMMW U HE AONYCTUMBIMM.

Cynom otmeyeHo, 4to O6LLecTBOM LMdpoBble akTUBbI K ByXranTtepckoMy y4eTy He NMPUHUMAnUCh, YTO
00yCnoBneHO OTCYTCTBMEM 3aKOHOLATENbHOrO PerynnpoBaHus ykasaHHoOro Bonpoca. [lokazaTenscTaa nomny-
YeHMs KpUNTOBaMIOTbI C Myna ¢ NOCneaytoLLMM nepeYncrieHneM Ha cneynannanpoBaHHyo Gupxy cyaom He
NPUHSATBI W OLEHEHbI Kak HeponycTumble (ocTaHoBneHne ApbuTtpaxHoro cyga [MOBOMKCKOro OKpyra OT
08.10.2021 Ned06-9272/2021 no geny NeA57-15876/2020).

Takum 06pa3om, HECMOTPSA Ha TO, YTO (haKT NpuunMHeHus yulepba (Bbixoga 060pya0BaHNS U3 CTPOS)
Obln yCTaHOBMEH W HE OCnapuBarncs CTOPOHaMK, Cya OTKasan BO B3bICKaHUM YNyLLEHHOW BbIrOAbl, NOCKOMbKY
VcTel He cMmor fONYCTUMbIMK AOKa3aTenbCTBaMu NMOATBEPANTL pasMep YNyLLEHHOW BbIroabl (pasmep nony-
YeHHbIX LMGPOBLIX aKTUBOB 3a MPeALLecTByLWMA nepuoa). MHTepec npeacTtasnsiet cobon 1o obcTosTenb-
CTBO, YTO CyJ OTMETWN, YTO OTCYTCTBME OTPaXeHUs LMGPOBbIX aKTMBOB B ByXranTepckoM yyeTe Bbl3BaHO
OTCYTCTBMEM 3aKOHOAATENBHOMO PerynimpoBaHusa AaHHONW 0bnacTu — To ecTb, N0 HE3ABUCALLWUM OT Hero npu-
4nHam, Uctel 6bin NnWeH BO3MOXHOCTY 3aKOHHBIM CNocOBOM OTPasuThb LMPPOBbLIE aKkTHBbI B ByXrantepckom
yyeTe, TeM caMblM NOATBEPAMB (PAKT UX CYLLECTBOBaHUS. VHble AoKa3aTenbCTBa, NoaTBepXKaatoLme pasmep
MOMYyYeHHbIX LUGPOBLIX aKTUBOB, MPU3HAHbI CYAOM HEAOMYCTUMBIMU, KaK NOSTyYeHHbIE C HapyLLeHneM Tpebo-
BaHWI 3aKOHa.

B cynebHoit npakTuke BCTPEYAKOTCS W CMOpbl, CBA3aHHbIE CO B3bICKAHWMEM HEOCHOBATENbHOrO obora-
LLEHNS1 — HEOCHOBATENBHO MOMYYEHHbIX LUGPOBLIX akTMBOB. ApBUTPaxHbIM CyaoM MOCKOBCKOro okpyra pac-
CMOTPEHO MckoBoe 3asiBneHne OBLiecTBa O B3biCKaHWW HeOCHOBaTemNbHOro oborawleHns [7].M3 cygebHoro
akta cneayert, 4to OB6LLECTBOM BO UCMOSMHEHWE 3aKMOYEHHOTO COrMnalleHus Ha cyet (kowenek) apyroro O6-
LiecTBa B kayecCTBe 3adaTka nepeyncreHbl LMgpoBble akTuBbl (kpuntoBasiota). Ycnosus goroopa He Bbinu
BbINOSHEHbI, B CBA3M € YeM OB6LLECTBO 0BpaTUIOCh 3a BO3BPATOM NEPEYNCNEHHOrO 3aaaTka.

OTkasbiBas B yOAOBNETBOPEHUN 3asBfiEHHbIX TpeboBaHMi, cyd obpaTun BHUMaHWE Ha TO, YTO KpUNTO-
Bantota Obina nepeuncrneHa Ha cyeT (kowwenek) OTBeTYMKA C KOLUENbKA, HE COrMacoBaHHOM YCNOBUSMU 40-
rosopa, a WcTUuom He npeacTaBneHbl Haganexaline AokasaTenbCTsa, NOATBEpXAAlOLLME NPUHALNEXHOCTb
KpunTokoLesnbka. B cynebHOM akTe OTCYTCTBYET yKasaHWe Ha TO, KakuMK, M0 MHEHWIO Cyfa AoKasaTenbCTBa-
MW, MOXET NOATBEPXAATHCA NPUHAANEXHOCTb KpunTokowenbka (MoctaHoBneHue ApbutpaxHoro cyga Moc-
koBckoro okpyra ot 13.05.2021 Ne®05-7100/2021 no geny NeA41-4212/2020).

Pestomupys uTtor uccrnefoBaHus, NpoOBE4EHHOrO B CTaTbe, MOXHO caenaTh CrieaytoLLme BbiBOAb!:

1. [leicTBYIOLMM 3aKOHOLATENBCTBOM HE PerynupyeTcst obpalleHne LndpoBbIX akTUBOB (3a UCKMHO-
YeHMEM OTZEIbHbIX KaTeropuit UnpoBbIX (PMHAHCOBbLIX aKTUBOB, YkasaHHbIXx B PefepanbHOM 3akoHe OT
31.07.2020 Ne259-03 «O umdpoBbIX (MHAHCOBLIX aKTMBAX, LMGPOBON BantoTe N O BHECEHUM U3MEHEHWN B
OTAernbHbIE 3aKoHofaTeNbHble akTbl POy,

2. [onyCTUMbIMK NPU3HAKOTCS [OKa3aTenbCTBa, NoaTBepkKaaoWme obeToaTensCcTBa Aena, KoTopble
MO 3aKOHY He MOryT NOATBEPXAATbCS MHbIMW AOKa3aTeNbCTBaMu. B CBA3M C OTCYTCTBMEM NMPaABOBOrO perynu-
pOBaHWs, B CyAeBHON NpaKTiKe BO3HMKAIOT Npobrembl, CBA3aHHbIe C MPEeAOCTaBMNEHNEM A0Ka3aTenbCTB O
KONMYecTBE M pa3Mepe LMgpoBbIX aKTUBOB (KPUMTOBAMOTLI), O COBEPLUEHHBIX NEpPeBodax LMQPOBLIX aKT -
BOB (TpaH3aKLWsX), O NPUHAANEXHOCTW CYeTa (KpUMTOKOLIENbKA) KOHKDETHOMY nnLly.
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3. B GomblUMHCTBE CryyYaes, NpeaocTaBnsieMble CTOPOHOI AoKa3aTenbCTBa OLEHUBAOTCS CyA0M Kak
HeoNyCTUMble, NOCKOMbKY MPaBOBOE PErynupoBaHue LMGPOBbLIX aKTMBOB OTCYTCTBYeT, c6op M npegocTas-
NEHWE TaKnx [JoKa3aTeNbCTB 3aKOHOM He MPEeayCMOTPEHbI.

MpeacTtaBnsieTcs, YTo 060POT LUMGPOBLIX aKTUBOB CO BpeMeHeM OyaeT TOMbKO YBENWYMBATLCS, YTO
obycrnaBnuBaeT NPeAnochINkv Ans pa3paboTku NPaBOBOMO PerynnpoBaHus 060poTa LNGPOBbIX aKTUBOB.
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MPABOBOW CTATYC JIHO[IEN C
OrPAHWYEHHDIMW BO3MOXHOCTAMM
3[10P0BbA

LIAKEPOB PYCTAM PABUNIEBUY

CTapLumii npenoaaBaTenb kadeapbl rpaXaaHCcKkoro npasa v npolecca
MoCKOBCKOrO rocyapCTBEHHOO ryMaHUTapHO-3KOHOMMYECKOTO YHUBEPCUTETA

AHHoTaums: AkTyanbHOCTb Npobnembl NpaBoBoro cratyca nogen ¢ OB3 coctout B Mx coumanbHom 3awuTe,
3aluTe MX NpaB, HAXOXAEHWN PeLLeHUn aaHHoW npobnembl. Llenbio AaHHOro MccneaoBaHns SBNSETCS aHa-
nu3 npasoBoro ctatyca nogeit ¢ OB3. [Ing gaHHOro mccnegoBaHns WCNonb30Banucb MeTodbl: aHanus pe-
3ynbTaToOB MCCNELOBAHWMA, U3YYEHHbBIX MO Hay4YHbIM paboTam, aHann3 JOKYMEHTOB, KacalLMXCsl NpaBoOBOro
cratyca nogeit ¢ OB3. PesynbTatamu 1CCneaoBaHUs SBMSKOTCS: PacKpbITUE MOHATUS NPaBOBOrO CTaTyca
nogen ¢ OB3, cocTaBneHne 0CHOBHbIX pekOMeHZaLUui No ykasaHHOM npobrembl Ans ee pewenus. B ctatbe
NPOBOAMTCS aHanW3 NOHATUIA "4enoBek ¢ MHBanMAHOCTLI", "mogn ¢ OB3" € pasnuyHbIX TOYEK 3pEHUs y4e-
HbIX. PaccMOTpeHb! JOKyMeHTbI, perynupytowme npaesa nogen ¢ OB3. CaenaHbl COOTBETCTBYHOLLME BbIBOADI.

KnioueBble cnoBa: [paBoBoi CTaTyc, MHBANMAHOCTb, 0N C OrPaHNYEHHBIMI BO3MOXHOCTSAMI 3[40POBbS,

YenoBek C UHBANUAHOCTbIO, aHaNN3 JOKYMEHTOB.
LEGAL STATUS OF PEOPLE WITH LIMITED HEALTH CAPABILITIES
Shakerov Rustam Ravilevich

Abstract: The relevance of the problem of the legal status of people with disabilities lies in their social protec-
tion, protection of their rights, and finding solutions to this problem. The purpose of this study is to analyze the
legal status of people with disabilities. For this study, the following methods were used: analysis of research
results studied from scientific works, analysis of documents relating to the legal status of people with disabili-
ties. The results of the study are: disclosure of the concept of the legal status of people with disabilities, draw-
ing up basic recommendations on this problem to solve it. The article analyzes the concepts of “person with
disabilities”, “people with disabilities” from various points of view of scientists. Documents regulating the rights
of people with disabilities are considered. The corresponding conclusions have been drawn.

Keywords: Legal status, disability, people with disabilities, people with disabilities, document analysis.

[Mpobnembl, KOTOpble CBA3aHbI C MHBANMAHOCTbLIO U MtoabMu ¢ OB3 SBNAIOTCA 04eHb OCTPbIMU U BaX-
HbIMU.

BcemupHas opraHusaums 3opaBoOXpaHeHus NOATBEPKAAET TOT (haKT, YTO Kakyt-nnbo WHBANMAHOCTb
BO BCEM MWpe UMeloT Bonee OOHOTO MUMNMapaa YenoBek, YTO COCTaBnsieT Okono 15 NpoLeHTOB OT BCEro
HaceneHus.

/iHBanmabl 9T0 HeManeHbkas kaTeropus Moaen, KOTopon Heobxoguma noaaepxkka OT rocygapcTsa
CBOV NpaBOBOW CTaTyC. 3alluTa npaB NoLei ¢ orpaHNYeHHbIMU BO3MOXHOCTSMI 340P0OBbS ABNSeTCS abco-
TNIOTHO OTAENbHOM 06nacTblo, B KOTOPOM O4eHb BOMbLUYI0 porb urpaeT cobnogeHne HOPM COLMAnbHOMO U
TEXHUYECKOTrO XapaKTepa, UCTMOMHEeHNe onpeaeneHHbIX npasun u TpeboBaHuit.

[MoHsATME "MHBANMA" MOXHO OnpeaenuTb cnegywowmm obpasom: 3aTo nnuo, kotopoe umeet OB3. [ak-
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HOe onpeferneHue Jaetcs Ha ypoBHe 3akoHa Ne181 "O coumanbHon sawute nogen ¢ OB3 B P®" nogteep-
XOAeT 3TO U rnacuT 0 TOM, YTO MHBANWG 3TO YESIOBEK C HEMPEMEHHBIMU OTKMOHEHWUSIMU B 30OPOBLE, B TOM
yucne paccTpPOMCTBAMM MCUXMYECKOTO XapaKTepa, BO3HUKIUMMM MO MPUYMHE Kakux-nnbo 6onesHen, nocTt-
TpaBMaTUYECKMX COCTOSIHWIA, BbI3BaBLLMX HEOOXOAMMOCTb €r0 3aLMTbl COLMarnbHOro Xapakrepa.

IMogun ¢ OB3 3T0 Nntoau, y KOTOPbIX UMEKTCS Kakune-mmbo HeJocTaTku B pas3BUTUM (DU3MYECKOTO MMM
MCUXUYECKOrO XapaKkTepa, KOTOpbIE UMEIKOT YETKO BblpaXeHHbIE OTKIOHEHMS OT (PU3NYECKOro PasBUTUS UMK
Xe 0T pa3suTUs neuxmyeckoro [1, ¢. 15].

Mo AaHHbIM BceMupHOW opraHusauuy 3gpaBooxpaHeHns nog yposeHb OB3 yernoeeka MoryT nogxo-
QWTb Creaytowme Kputepuu:

1. Hepyr 3at0 noteps unu Hegopa3BUTUE MCUXOSONMYECKOTO MU (PU3MONOTMYECKOTO XapakTepa, a
TaKkKe aHaTOMUYECKOe Heopa3BUTLE UK AUMCDYHKLNS Kakon-nnbo CTPYKTYpbI Tena YesoBeka.

2. OrpaHn4eHHble BO3MOXHOCTW 3TO HEBO3MOXHOCTb BbIMOSHATL UM UMETb OrPaHNYeHns Npu Bbl-
MOMHEHWUN BbINOSHEHUS PA3NUYHOMO TPyAa B paMKax HOPMasbHOMO CyLeCTBOBaHUS M3-3a Kakoro-nubo ge-
(HEKTHOTO COCTOSIHUSI.

3. WMHBanugHoCTb 3TO NOCneAcTBns AedekTa (orpaH1YeHHOCTb B Kakux-nnbo gencramsx [2, ¢. 18].

Ha ceropHsLWHMI feHb 3aKkoHbl PO npuHUMaeT akTuBHOE yyactve B nomowm nogam ¢ OB3. [Ans Hux
paspaboTaHbl HOBblE W cheuuarnbHble HOpPMbI MpaBa, Npecrneaywme Lenb aganTupoBaTh XU3Hb Takux He
COBCEM 0BbIYHbIX MtoAeN NOA XM3Hb 0BbIYHbIX rpaXaaH.

M0 AaHHBLIM CTATUCTUYECKWUX OTYETOB MOXHO YBUAETb, YTO Ha KoHel, 2022 roga B Poccum 6bino 3ape-
MMCTPUPOBAHO 12,2 MUNIMOHOB MHBANUAOB, U3 HUX 718,7 ThicsY NPUX0AUIOCH Ha AeTen [4, c. 9].

IHBanMQHOCTb MOXET BO3HUKHYTb BCIIEACTBYE:

1. 3abonesaHui obuero xapakrepa 83%;

WHBanuaHoctu ¢ petctea 9,8%;

ViHBanMQHOCTV NO Npu4YnHe TpyaoBbIX daktopos 1,3%;
ViHBanMaHoOCTL nocne BoeHHOM cnyxbbl 1%;

TpaBMbl, NOSTyYEHHbIE NO NPUYKMHE BOEHHBIX AencTeuii 0,7%;
MpuunHbl nHoro xapaktepa 4,2%.

l-|T06b| YCTaHOBWTb rpynny MHBANMAHOCTH, HEOOXOAMMO ONPEAEniTb TO, HACKOMBKO paccTpoeHa QyHkK-
LS Kakoro-nmbo opraHa Unu CUCTEMbI y YEroBEKa Ha JaHHOM aTane pa3suTus [5, ¢. 22].

Ha pucyHke 1 npeacTaBneHo pacnpeaeneHne KonmyecTso MHBanuaos B Poccuu no rpynnam:

o oA W

B MnH. yen.

Puc. 1. KonuyectBo nuBanuaos B PO
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Mo pucyHky BMaHO, Yto B Poccuiickon ®epepauyun Gonblue BCEro rpaxgaH co BTOPOI rpynmnon UHBa-
NIAHOCTU, MEHbLLIEE YUCNO YeNOoBeK COCTaBISAOT NPeLCcTaBUTeNN TpeTbei 1 nepeor rpynn [2, ¢. 13].

YuuTbiBast BCE BHUMaHWE, KOTOPOE yAenseT 3akoHoaaTenscTeo nogam ¢ OB3, Heobxoammo paccmoT-
peTb HOPMbI W NpaBsa, KOTOpble CO3AaHbl AMS 3TOM KaTeropun rpaxpaH Ha 3akoHOAaTenbHOM yposHe. Ho
npexae, Yem K aTOMy nepenTn, Jaaum onpeaeneHne NoHATUI "NpaBoBOM CTaTyC JIMYHOCTH".

[CJ1 HeoBxoanmMo paccmaTpuBaTh ABYX BapuaHTax (Y3KOM U LUMPOKOM).

1. 310 cBOGOABI M NpaBa YenoBeka, KOTOPbIMIA OH BfladeeT.

2. OTO KOMMMEKC BCEX MpaB rpaxaaHuHa, ero 06s3aHHOCTEN, KOTOpble 3aKpennsioT C MOMOLLbIO
OPMANYECKON CUMbI NPABOBOE MONOXEHWE YenoBeka B coumyme(6, c. 24].

3awwura MCJT ¢ OB3 BcTpeyaroTcs B HOPMATUBHBIX, @ Takke NpaBoBbIX JOKyMeHTax Poccuiickon depepa-
Umn. [NaBHbIM JOKYMEHTOM, PernamMeHTUpYOLLMM STOT BONPOC, ocTaetcsi KOHBEHLMS O NpaBax WHBANWAOB, KO-
Topyto NpuHsina OpraHusaums ObbeanHeHHbIx Haumi. JanHas KoHBeHUms yaenseT 60nbLioe BHUMaHWe paclum-
PEHNIO PA3NMYHOIO PoAa BOIMOXHOCTAM NS peanusaumm cBoux npas 1 ceobog nogemu ¢ OB3 [7, ¢. 12].

[ns Toro, 4ytobbl KoHBeHUMs peanusosana cebs B nonHoit Mepe B 2014 roay B Poccun 6bin npuHat ©3
No419 o BHeceHUM n3MeHeHui B akTbl P®, KoTopble CBSi3aHbI ¢ coLuarnbHom 3awwmTtoi nogen ¢ OB3.

®3 "O coumansHoit 3awmTe nHBanuaos Poccuiickon ®eaepauun” B cTatbe 15 yaenseT BHUMaHue [o-
ctyny ntogen ¢ OB3 K UHpaCTpyKTypam COLManbHOro, MHXEHEPHOMO M TPAHCMOPTHOMO Xapaktepa. C nomo-
L{bt0 3TOrO 3aKOHa rocyAapcTBO CTapaeTcs obecneynTb BO3MOXHOCTL Ntogam ¢ OB3 nonb3oBaTthcsl BCEM He-
06X0ANMbIM.

[0CyaapCTBO rapaHTUpYeT BbINOIHEHUE KpaiHe HyXHbIX ycrosui mogam ¢ OB3 ¢ nomolwybto ctatbi 19
®3 Ne181. [laHHbIi 3aKOH NOALEPXMBAET MHBANMAOB B Chepe 0bpa3oBaHms B yUPEXKOEHUSX UM HA LOMY.

Ob6pa3sosaHue B Poccum no uccnenoBaHusm yueHbix TpebyeT nepexofa Ha BbICLLYH CTYNEHb PasBUTHS.
Mo ux gaHHbIM K ntoasam ¢ OB3 TpebyeTcs 0cobbIi 1 MHKMIO3MBHBIA NOAX0Z K 06pa3oBaTensHOMY npoLeccy.
MeToamku faHHoro obpasoBaHus 6binu nccnenosaHsl B BY3e. Ho, k coxaneHuto, He Bce y4ebHble 3aBeaeHus
roTOBbI K TAKOMY KapauHanbHOMy nepexopy. [JaHHbI noaxod noapasymMeBaeT co3aaque cneupansHorn obpa-
30BaTtenbHoM nporpammbl Ans mogei ¢ OB3. Ho B TO e Bpems OH He AOMKeH npeanonaraTb OTAeneHve
nogen ¢ OB3 o1 06bI4HbIX CTYAeHTOB. [JaHHas cuctema fomxHa ObiTe agantuposaHa noa nogen ¢ OB3. 310
03HayaeT, YTO JOMXHbI OblTb BBEEHbl YOO0OHbIE MHTEPAKTUBHLIE MOAYNN, COBMECTHO C 0BYYeHUEM JOMKHa
HaxoauTbCs peabunutaums u keanuduuMpoBaHHas NOMOLLb B CllyYae Takoi Heobxo4umMoCTu.

Mpexae, Y4em nonactb B cTeHbl BY3a, byaywume ctyaeHTbl ¢ OB3 fomkHbl ObITb K HUM aganTMpoBaHb!
3apaHee, 4tobbl He ucnbiTaTh cTpecc. [ns aToro HeobXxoaMMO BbISIBUTH OCOBEHHOCTM Kaxgoro byayliero
ctygenta ¢ OB3. Ho aToT npouecc He MOXET NPOXOAUTL NOMHOCTLIO MMajKo, Tak kak Bcerga Ha nyTtu byayT
CTOSATb HEKOTOpblE NPOBNEMbI U TPYAHOCTM!.

K 4aHHbIM TPYAHOCTAM MOXHO OTHECTU CheytoLve:

1. HepocTynHOCTb TEXHWUYECKON cocTaBnstowein BY30B;

2. HepocTynHoCTb Wnu HeyaoBHOCTb MHpacTpyKTypbl BY308;

3. bapbepbl coumansHOro 1 NCUXONOrM4eckoro XxapakTepa;

K Tomy Xe apanTauus QormkHa npoxoauTb Ans Oyaywmx CTyAEeHTOB B MaKCUMarbHO KOMOPTHOM 06-
craHoBke. B Poccuitckon ®efiepauum, K coXaneHuto, Takoro Her.

Mporpamma "[ocTtynHas cpega”, npogomkatoLias ceoe passutue B 2022 rogy, nomoraet gopmMmpoBarb
[OCTYMHOE MOMyYeHNe YCNyr B pasnuyHbIx cdepax aesrtensHoctn ans nogeit ¢ OB3.

B maHHyto nporpamMmy BXoauT peabunutauus B Komnnekce ans niogen ¢ OB3, mogepHusauus yenyr,
npegocTaBnsemblx B 06nacti 0bpasoBaHus, a Takke B cepe MeanLUMHCKON 1 COLManbHOM SKCNepTM3bl.

3a pybexom HopMaTUBHO-NPABOBbIX aKTOB, PETYIMPYIOLLMX NPABOBOW CTATYC MOAEN C OrpaHNYEHHbIMM
BO3MOXHOCTSIMI 3[10POBbS1, ropasao bonblue, yem B Poccuinckoit ®eaepaumn. K npumepy, B Bennkobputanium
n KaHape nmvetotcs "AkT o cnenbix”, B Mepmanum "O cogenctaum B Tpyaoyctponctse”, B Poccuiickon depe-
paLun faHHbIX aKTOB HET.

K coxaneHuto, Ha AaHHOM aTane pas3suTus xu3Hb nogen ¢ OB3 octaBnseT xenatb ny4wero. Co3aa-
HWe HOpMaTMBHOW 6a3bl N0 3TOMY BOMPOCY NMPOUCXOAMT yKe ABafuUaTh NeT, HO K COXaneHMIo, 04eHb Manas
4acTb Ntogein 13 3TN KaTeropun cnocobHa XUTb NOMHOLEHHON XU3HBHO.
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lMoaTomy HOpMaTMBHO-NpaBoBas 0asa, HanmpaBneHHas Ha ynyulleHne kadyecTsa xu3Hn nogen ¢ OB3
[OIKHA MOCTOSIHHO PaCLLMPSTLECA U COBEPLUEHCTBOBATLCS. B 06LieCTBE AOMKHBI MPUCYTCTBOBATH TEPMUMOCTb U
yBaXeHue K ocoboit kateropun ntoaen. IMeHHO No3aToMy rocyfapCTBO AOMKHO KOHTPONMPOBATL U NOLAAEPXKM-
BaTb Ha 3aKOHOZATENbHOM YPOBHE KAaTEropuio Nitogen, KoTopble MMetoT ocoboe HassaHue nogu ¢ OB3.
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AKTYAJIbHbIE BOMPOCbI HASHAYEHWA
HAKASAHWA B BUE NINLLIEHWA CBOBO/bI HA
OMPEAENEHHBIV GPOK

ABAKAH I'0AP 'EBOPKOBHA

CTYyOeHT
WHctutyTa npasa YYHuT, r. Ypa, Poccus

HayyHb1ii pykogodumens: JlugpaHoea MapuHa BnaducnasoeHa
doueHm KagheOpb! y20/108H020 Npasa u npoyecca
WHemumyma npasa YYHUT, k.10.H., 2. Y¢ba, Poccus

AHHOTaLMA: B 1aHHO CTaTbe PAacCMaTPUBAOTCS OCHOBHbIE BOMPOCHI HA3HAYEHUS HAKa3aHUs B BUAE NuLe-
HUS cBOBOALI. AHaNM3NpylTCs 0COBEHHOCTU Haka3aHWs B BIAE NULLIEHNS cBO6OAbI HA OMpeaeneHHbIit CPOK,
NOpSAoK NPUMEHEHNs! AaHHOTO BIUAA HaKa3aHus. A Takke UCCNeayHTCs NPECTyNeHUs 3a COBEPLLEHUE KOTO-
pbIX MpefycMaTpuBaeT HasHaueHWe CaHKUWI B Bue MuileHus cBoboabl. M3yyaeTcs psa npobnem, koTopble
CYLLECTBYIOT B MHCTUTYTE NULLIEHNS CBOBOADI.

KnioueBble cnoBga: nuwweHne cBoboabl, 3aKOHOAATENLCTBO, NPECTYNNEHNE, MePbl rOCyAAPCTBEHHOO NpU-
HY)KOEHNS], CaHKLWM.
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Abstract: This article discusses the main issues of sentencing in the form of imprisonment. The features of
punishment in the form of imprisonment for a certain period, the procedure for applying this type of punishment
are analyzed. And crimes for the commission of which provides for the imposition of sanctions in the form of
imprisonment are also being investigated. A number of problems that exist in the institution of deprivation of
liberty are being studied.

Keywords: deprivation of liberty, legislation, crime, measures of state coercion, sanctions.

B coBpemeHHOM poccuiickom 06LLecTBe nuLeHne ceoboabl, Kak O4Ha M3 PasHOBWUAHOCTEN YrONIOBHOMO
HaKa3aHus paccmaTpuBaeTcs kak ocobas hopma CoLnanbHON OTBETCTBEHHOCTU C TOYKW 3PEHUS TEOpUM npa-
Ba. YTronoBHOe HakasaHWe BbICTyNaeT Kak BaxHeullee CPeacTBo B 60pbbe ¢ NpecTynHOCTbIO U HapyLUEHWEM
3akoHopatenscTea. CT. 56 YK PO TpakTyeT nuiueHne cBobozbl, kak BUA Haka3aHusl, KOTOPbI 3aKmo4aeTcs B
N30MALMM OCYXOEHHOrO OT 06LLEeCTBa NyTEM NOMELLEHUS €ro B BOCMUTATENbHYHO KOMOHMIO, HanpaBreHne ero
B KOMNOHMIO-NOCENEHMs, neyebHOe MCNPaBUTENBHOE yupexaeHne, nmbo B KONOHMK 06LLEro, CTPOro 1 0coboro
pexuma. Ha cerogHAWHMIA [eHb CTaTUCTUKA MOKa3blBaeT, YTO HakasaHue B BUAE NWLeHMs cBoboabl Ha
onpeaeneHHbli CPOK MPUMEHSIETCS K TPETbEN YacTu BCEX OCYXAEHHbIX. JlnwleHne cBoBoabl MMEET LUMPOKYIO
BapMPyeMOCTb W MHAMBUAYanM3MpyeMoCTb Kak BWUL OAWH OCHOBHbIX BMAOB Haka3aHUs, MOMyT U3MEHSTHCS
CPOKW, XapaKTep BO3AENCTBUS HA OCYXKAEHHOIO, PEXUM COLAEPXKaHUS, YTO AAET BO3MOXHOCTb NPUMEHSTb €ro
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NCX0ASA M3 INYHOCTHBIX 0COBEHHOCTEN OCYXAEHHOr0. PacnpocTpaHeHHOCTb NPUMEHEHMS nuLLeHns cBobogpl
B KQ4eCTBEe HakasaHWs rOBOPUT O €ro AeNCTBEHHOM XapakTepe, OTHOCUTENBHOCTU NPUMEHEHUS K TEM NuLaM,
KOTOpbIE COBEPLUMIIN NPECTYNNEHNS PasIYHON CTENEHMN TSXECTMU.

NinweHunio cBoboppl, Kak OOHOMY K3 BWAA YrOMIOBHOMO HakasaHus, MPUCYLWM CReaytolmne npusHaku:
NPUHYOUTENBHASA U30NALMS OCYXKOEHHOTO C MOMOLLBID MOMELLEHMS €ro B CreuuansbHoe uUcnpaBuTenbHoOe
yuYpexaeHue Ha onpefenieHHbIA CPOK; MCMoNb3oBaHKe 0CoBOro UCnpaBUTeNbHO-TPYAOBOMO BO3LENCTBUS B
Lensx UCNpaBfieHNs OCYXAEHHOO; BO3NOXeEHWe psfa NpaBoOrpaHNYEHU B OTHOLLEHUM OCYXAEHHOr0, KOTO-
pble U3MEHSIOT ero NpaBoBoi cTaTyc. CyWHOCTb NULEHNs CBOOOAbI 3aKIioYaeTCs B ee XxapakTepe, T.€. onpe-
AeneHHbIX 3aKoHoZaTerneM OrpaHUyeHUin NpaBa, KOTOpble HEe MOTYT CBOAWTLCS TOSMBKO K JIMLLEHUIO OCYXOeH-
HOro npasa Ha nepeasmkeHne. OCHOBHBLIM KapaTerbHbIM BO34ENCTBUEM, KOTOPbIA 3ar0XEH B JIMLLEHUM CBO-
6oabl, ABNSETCS €ro NPOAOIIKUTENBHOCTb, ONpeAenstoLas BeIUYNHY MopasbHbIX U (OU3MYECKUX CTpaaaHuin,
NPUMEHSIEMbIX K OCYXAEHHbIX. JMeHne cBoboabl obragaeT HambonbLLen penpeccMBHOCTLIO, TaK COOEPKUT
BosbLIOe YNCNO NPaBOOrPaHUYEHMI MO CPABHEHWIO C APYrMMW BULAMK HakasaHus. OHO NPUMEHSIETCS 3aKo-
HOZATENLCTBOM TOSBKO B CNyYasx COBEPLUEHUS TSHKKMX U 0COBO TSXKKMX NPECTYNNEHUN, a TakKe K peumansu-
cTam, nuuam, paHee ocaxaaBLUMMCS K JaHHOMY BUAY HakasaHus [2, ¢. 362).

B HacTosiee Bpemsi yrofloBHOE 3aKOHOLATENbCTBO (DYHKLMOHMPYIOLLME B HaLLen CTpaHe npegycmart-
puBaeT ABa BMAa KnaccuukauMmM HakasaHui B BUAE NuUeHUs cBobodbl — nuweHre ¢Bobogsl Ha onpege-
NMEHHbIN CPOK U NOXM3HEHHOe NnuwieHne cBobombl. CornacHo Y. 1 ¢T. 56 YK P® HakazaHue B Buae NuLLeHns
cB060AbI MOXET ObITb Ha3HAYEHO OCYXOEHHOMY, KOTOPbIA BMEPBbIE COBEPLUM NPEeCTynneHus HebonbLIomn
TSDKECTW NMPU HANMYMKM OTAMYaKoLLMX 06CTOATENLCTB, NpedycMoTpeHHbIX ¢T. 63 YK P®. CornacHo cT. 64 YK PO
MUHUMAasbHBIA CPOK HaKa3aHus B BUAE NULWEHNs cBOBOAbI COCTABNSET ABa MecsLa, a MakcuMarnbHbli — ABa-
AUaTh NeT, UCKMoYEHNEM M3 0BLLEro NpaBura HasHaYeHUst Haka3aHus B BUAE NULLEHMS ¢BOBOAbI ABNSOTCA
HecoBepLUEHHONETHNE. HECOBEPLLEHHONETHUM HakasaHWe B BUAE NULEeHUs ¢B06OAbI B COOTBETCTBUM C 4.6
cT. 88 YK P® HazHayaeTCs OCYXOEeHHbIM, KOTOpble COBEPLUMAW NPECTYNNeHWe B BO3pacTe [0 LecTHaguaTy
MeT, Ha CPOK HE Bblle LECTW NneT. HecoBepLUeHHONETHUM, COBEPLUMBLUMM 0CO00 TSHKKME NPECTynreHus
Hakal3aH1e Ha3Ha4aeTCcs Ha CPOK He Bbllle aecsTu net [1].

[Mpn HasHaYeHUN HakasaHus CyaoM Heobxoaumo bpaTb BO BHUMaHME He TONbKO CTEMEHb W XapakTep
06LLEeCTBEHHO OMACHOCTW NPECTYMHOTO AESHMS, HO U aHanM3npoBaTh SIMYHOCTb BUHOBHOIO. [ocKombKy CTe-
NeHb OBLLECTBEHHOM OMAaCHOCTW SBMSIETCS KONMWYECTBEHHON XapaKTEPUCTUKON AEsHUS, KOTopas OTpaxaeT
WHTEHCWMBHOCTb NOCAraTeNnbCTBA, a XapakTep MPEeCTynHOro AesH1e — Ka4eCTBeHHas XapakTepucTka onacHo-
cTn. Kpome TOro, xapakrep npecTynneHns 3aBucuT OT LIEHHOCTH TOro 06bekTa, Ha KOTOPOe HanpaBIieHo nocs-
raTensCTBo.

B yronosHom cchepe NpUMEHEHWS Haka3aHWS B BUAE NULLEHNS cBOBOabI BO3HMKAET psa npobnem, oa-
HOW 13 KOTOPbIX SIBNSETCS npobnema cyaenckoro yemoTpeHus. CornacHo 3akoHOAATENbCTBY Cy bW LOKHbI
OCYLLECTBNATL CBOK AEATENIbHOCTb HA OCHOBAHWM NPUHLMNAG HE3ABUCUMOCTM U NOLYUHEHUS OENCTBYIOLLEMY
3aKoHofaTenbcTBy Poccuitckon degepaumu. MMpaBocyame SBNSETCS CNOXHLIM NPOLECCOM, KOTOPbINA, B CBOKO
ovepefp, peLIaeT Yenoseyeckne cyabbbl, 3anoromMm HasHa4yeHns CnpaBeanMBOro, 3aKOHHOTO U COPa3MEPHOT0
Haka3aH1s OCYyXAEHHOMY Ha OCHOBaHMM [OCTOBEPHbIX 4OKA3aTENbCTB ABNSETCSH YPOBEHb NPOGhECCMOHaNM3-
Ma KaK Y4aCTHWKOB YrONOBHOO npouecca, Tak u cyaen. Cyabs OMKEH ONPeaeniTb Ha OCHOBaHWK COBCTBE H-
HOrO CyOEMCKOro YCMOTPEHWS BUL YrONOBHOMO Haka3aHms, KOTOpbIn ByaeT 4OCTaTouHO 3GDEKTUBEH NpK UC-
NPaBfiEHUN OCYXOEHHOMO NnLa U NPOMUNAKTUKN COBEPLLEHNUS HOBbIX MPECTyNneHnid. IMeHHO noaTomy oco-
Byt0 BaXHOCTb NPeACTaBNAET NOCTOSAHHOE MOBLILLEHWE YPOBHS KBanMuKkaumm n npodeccuoHanuama cyaen,
koTopoe 06eCcneymBaeTCs KaYeCTBOM HE TOMBKO NPAKTUYECKOM, HO M TEOPETUYECKON NOArOTOBKM B 06pa3oBa-
TeNbHbIX OpraHn3aLmsXx.

MomMumO 3TOro, akTyarnbHOW NPobrnemoit ABNSETCS BbIHECEHME CyaebHOro peLLeHMst 0 Ha3HaYeHuM
Haka3aHWs B BUAE NMLLEHMS cBOOOAbI HA OCHOBaHUM MOMHbIX, AOCTOBEPHbIX, AOMYCTUMbIX QOKA3aTENbCTB.
Mpobnemon SBNSETCS BEPOATHOCTL BO3HWUKHOBEHMS OLWIMOKM HE TOMNbKO Ha dTane gocyaebHoro paccnenosa-
HWS, HO W CyaebHOro CneacTBUs, MMEHHO NO3TOMY HEOBXOAMMO pa3speLuaTh YrofloBHOE [EN0 NO CYLWECTBY W,
TEM CaMbIM, NOBbILATL KAYECTBO paccrnefoBaHus. HeCMOTps Ha TO, YTO Y4YaCTHMKM YrOfoBHOTO npoLecca
obrnagatoT HeobX0ANMbIMU 3HAHUSMW W ABNSKOTCS NPOHECCHOHANBHO NOAFOTOBMNEHHBIMW HEMb3S UCKIYaTh
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BO3HWUKHOBEHWE «4ENOBEYECKOro paktopa». HeratnBHOEe BIUSHIWE HAa KAYECTBO OCYLLECTBNSIEMON Npodeccu-
OHarbHOW OeATeNbHOCTY OKa3blBAET BbICOKAs CTENeHb 3arpyXeHHOCTU CyAenCKoro Kopnyca U COTpYAHUKOB
NpaBOOXPaHUTENbHBIX OpraHoB. BosHMKatoT Criyyau, Korga BaxHble [oKa3aTeNbCTBa HE YUYUTLIBAKOTCS CYAOM
W NPU3HAKTCS HEAOMYCTUMBIMM U3-3a HECOBNIOAEHNS (hopManbHbIX TpeboBaHUI, KOTOPbIE NPESbABNATCS K
npoueaype 0hopMNeHUs U NoSTyYeHns AoKasaTeNbCTB B X04e CreACTBEHHbIX AeNCTBUN [3, C. 146].

Takum 06pasom, cyulecTByeT psa npobrnem, BO3HUKAKOWMX B NpoLiecce NPUMEHEHWS HaKka3aHUs B BULE
nuweHnst ceoboabl Ha onpeaeneHHbld cpok. Mpouecc paspelleHnst AaHHbIX NPOBeM OKaxeT MoNoXuUTEnNb-
HOe BNMSIHWE He TOMbKO Ha Ka4YecTBO YrofioBHOMO CyA0NPOU3BOACTBA, HO U ByaeT SBNsATbCS 3a0roM yene -
HOrO YCTPaHEHUS TeX CUTYaLWid, KOrga NpOMCXOAMUT He3aKoHHOE InLeHne cBOBOb! HEBUHOBHBIX rpaXaaH.
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tOpucnpyaeHums, 3akoH W NOPSROK SBRSKOTCS KMOYEBbIMU MOHATUAMM B 0obnactu npasa, KOTOpble
0XBaTbIBAIOT Kak TEOPETUYECKME, TaK U NPaKTUYECKNE acnekTbl.

AKTyanbHble BOMPOCh! TEOPUM FOPUCTIIPYAEHLMN CBA3aHbI C Pa3BUTEM NPABOBO HAYKN U ee METOLOI0-
. 9TV BONPOCHI BKMOYAKT B ceBs AnCKyccum 0 npupoae npasa (HOpMaTMBIM3M VS MPaBOBOW peanuam), po-
I 3aKOHa 1 NPaBOCYAMS, NOHATUN NPaBOBOM 0653aTENBHOCTH W 3TUKM B Npase, a Takke B3auMOCBA3b NpaBa
C Apyrumu cchepamt YeNOBEYECKOW JeATENBHOCTH.

AKTyanbHble BONPOCHI NPaKTUKK 3aKOHa M NOpsAKa kacatoTcs Npobrem, CBA3aHHbIX C ero peanusaumen
B MOBCEAHEBHOM XU3HWU. OTW BOMPOCHI BKIIOYAKOT OUCKYCCUM O POMM NPaBOOXPaHUTENbHBLIX OpraHoB, Mpo-
Bnembl NPECTynHOCTM M Mepbl 6opbObl C Hel, 3hPEeKTUBHOCTL CyaebHON CUCTEMBI, NPUMEHEHME NpaBa B
cthepe Gu3HECa M (HMHAHCOB, @ TAKXKE 3aLLMTY NpaB YenoBeka.

OCHOBHbIE NMPUHLMMBI NpaBa W NopsiaKka SABNSKOTCSA OCHOBOMONAraloLWMi NPUHLMNAMKM, KOTOPbIMU py-
KOBOACTBYHKTCS OPUCTbI 1 NPABOOXPaHUTENBHBIE OpraHbl B CBOEK AestensHocT. Ouu obecneumnsatot cnpa-
BEANMBOCTb, YCTAHOBIIEHHOCTb W MPeACKa3yeMOCTb NPaBOBOro NOpsaka.
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MMpUHLMN 3aKOHHOCTW: 3TOT NPUHLMN NPEANUCHIBAET, YTO BCE NMPaBOBbIE HOPMbI AOMKHbI ObITh yCTa-
HOBEHbI MCKMIOYNTENBHO Ha OCHOBE 3aKOHOB, MPUHSATLIX HAANeXalum 0Bpa3oM YNOMHOMOYEHHbIMU Opra-
Hamun. 3aKoH BOMKeH BbITb M3BECTEH BCEM rpaxaaHam, YTobbl OHKU MOrnM cobnogaTth ero, a NpaBoOXpaH u-
TeNbHbIE OpraHbl AOMKHbI AECTBOBATL B paMKaXx 3akoHa, He HapyLuasi ero.

MpuHumn cnpaeegnueocTh: [puHUMN CNpaBeLIMBOCT NPEeAnonaraeT, YTo Kaxgomy rpakoaHuHy
[OMKHbI BbITb rapaHTMPOBaHbl paBHble NMpaBa M BO3MOXHOCTM, @ Takke CrpaBeanMBOe PacCMOTPEHUE €ro
[ena B COOTBETCTBUM C 3akoHOM. Cyabh 1 pUCTbI 06513aHbI COBNIOAATL NPUHLMM HE3ABUCUMOCTU W HEMpes-
B3ATOCTYW B MPOLIECCE PAaCCMOTPEHNS Aen.

MpUHLMN NPE3yMNLMM HEBUMHOBHOCTW: OTOT MPWUHLMN NPEAnonaraeT, YTo Kaxabli YENOoBEK CYMTAETCS
HEBMHOBHbIM, MOKa €ro BUHOBHOCTb He OyaeT AokasaHa B cyde. OTO 03HAYaeT, YTO MPaBOOXPaHWUTENbHbIe
opraHbl 06513aHbl 0becneynBaTh 4OKa3aTeNbCTBaA BUHbI B COOTBETCTBUW C YCTAHOBIEHHbIMM NPOLeaypami, a
CyZ BOMKEH paccmaTpuBaTh Aeno 06bEKTUBHO W CNPaBEANMBO.

[MpUHLMN NPONOPLMOHANBHOCTM: COTNAcHO 3TOMY MPUHLMMY, MEPbI, NPUMEHSIEMblE NPaBOOXPaHUTENb-
HbIMK OpraHamu ans obecneyeHns nopsigka 1 6e3onacHOCTW, AOMKHbI ObiTb NPOMOPLMOHANEHBI Yrpo3e 1w
HapYLUEHWIO, KOTOPbIE OHW AOMKHbI NPEAOTBPATUTL UMK NPECeYb. ITO 3HAYNT, YTO CUNY U CPeacTBa creayeT
NCMONb30BaTh TOMbKO B HEOOXOAMMbIX M padyMHbIX npegenax, 6€3 nposiBNEHNst Ype3MepHO Curbl W
HapyLUeHWs NpaB rpaxaaHx.

CobniofeHne 3TUX NPUHLMNOB UMEET BaXHOe 3HadeHue ans obecneyeHns npaBonopsiaka v cnpasea-
nuBocTu B 0buiectBe. OHO rapaHTUpYeT, YTO Kaabli rpaXgaHnH MMeeT paBHble NpaBa 1 cBoboabl, He Noa-
BEpraeTcs NPOM3BOMY WK HE3aKOHHBIM JECTBUAM CO CTOPOHbI MPaBOOXPAHWUTENbHBLIX OpPraHoB. ATO TaKkKe
COAENCTBYET YCTAHOBMEHMIO M YKPEMMEHWNIO JOBEpUs rpaxaaH K CMCTeMEe NPaBOCYAUst U MPaBOOXPAHEHWIO,
4TO cnocobeTayeT cTabunbHOCTY 1 Gnarononyyuio obLyecTsa.

AKTyanbHble BONPOCh! TEOPUM:

KOHMKT Mexay vHaMBWAYyanbHbIMKU NpaBamMu 1 MHTepecamm obLiecTBa. B Takux cnyyasx BO3HUKaeT
BOMPOC O TOM, KaK HanTW BanaHc Mexay 3aluToi npas OTAEMNbHOro Yenoseka U noTpebHocTsMM obLecTsa B
Lenom. Hanpumep, npu 06CyXAeHUM TEMbl KOHTPONS 3@ MHOPMaLMEN B UHTEPHETE MOXHO PacCMOTPETb,
kak obecneunTb cBOBOAY BbIPAXEHUS MHEHWS, He HapyLas Npasa Ha KOHUAEHUManbHOCTL U 6e30NacHOCTb
Ka)XOoro rpaxgaHuHa.

Bonpocbl npaBonpUMeHeHUst 1 MHTepnpeTauun 3akoHa. BosHukaeT CroXHOCTb B TOM, Kak OHO3HAYHO
N 0BBEKTUBHO NPUMEHATH 3aKOH B KOHKPETHBIX cUTyauusx. Hanpumep, npu obcyxaeHun kacatensHo cyneb-
HbIX MPELeAEHTOB MOXHO pPaccMOTpeTb, Kakum 0BpasoM Cyabu MPUMEHSIIOT U UHTEPNPETUPYIOT 3aKOHbI, 1
Kakue npobrembl MOryT BO3HUKHYTb M3-3a HEOAHO3HAYHOCTH (POPMYNMPOBOK 3aKOHOB.

CpaBHeHu1e pasnnyHbiX NpaBoBbix cucTeM. COBpPEMEHHbIN MUP cTan rnobanu3oBaHHbIM, 1 BOMPOCHI O
PasnUyHbIX NPaBOBbIX CUCTEMAX U X B3aUMOJENCTBUM CTAHOBATCS BCe Boree akTyanbHsIMW. Hanpumep, npu
0BCyXOeHUN TeMbl MUTPaLMN MOXHO PacCMOTPETb, Kak pasHble NMpaBoBble CUCTEMbI PETYNMPYIOT BOMPOCHI
MUrpaLMmM 1 Kak 9TO BNWSIET Ha NpaBa MUIPaHTOB 1 06LLECTBA B LEOM.

AKTyanbHble BONPOCHI MPaKTUKK:

lMpobnema koppynuuu. Koppynuus SBnseTcs 04HON U3 rnaBHbIX NpobrieM BO MHOMX CTpaHax v CBA3a-
Ha C HapyleHWeM 3akoHa 1 nopsgka. O6cyxaeHue NpUYMH BO3HUKHOBEHWSI KOppynuuu u cnocobos ee
NpeaoTBPaLLEHNS SBNSETCS akTyarnbHbIM B KOHTEKCTE obecneveHns cnpaBeanmuBocTi 1 3heKTUBHOCTY Npa-
BOCYAMS.

[MpaBoOXpaHUTENbHast eATENbHOCTb. BO3HMKAOT BOMPOCHI O TOM, Kak obecneuntb apgeKTUBHYO W
3aKOHHYI0 [eATENbHOCTL NPaBOOXPAHUTENbBHBIX OPraHoB, Takwx kak nonmuus u npokypatypa. O6cyxaeHue
npobrem, CBA3aHHbIX C 310ynoTpebreHnemM NorHOMOYMAMM, HAapYLLEHWEM NpaB rpaxaaH 1 HecobniogeHem
npoueayp, SBASETCS akTyanbHbIM 415 NoAAepX)aHUs Nopsiaka 1 CnpaBeaIuBoOCTH.

3awwTa npas rpaxaaH. CesizaHa ¢ obecneyeHnem cnpaBeanmBOCTY U NPaBOCYauUs W BKNKOYAET B cebs
BOMPOCHI O NpaBe Ha YaCTHYI XMU3Hb, MPaBe Ha penyTauuio, Npase Ha paBHonpaswe u apyrue. ObeyxaeHve
npo6reMm, CBA3aHHbIX C HapyLLUEHEM NpaB rpaxaaH 1 cnocobamm ux 3alynTbl, ABNAETCH akTyarbHbIM B KOH-
TeKcTe obecneyeHns cnpaBeanmMBoro U paBHoro obLecTsa.

PassuTie topucnpyaeHummn 1 3akoHa byget npogorkatees u B byaywem 6ynet BnusTb Ha cdepy npa-
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Bonopsaka. BoT HEKOTOpbIe BO3MOXHbIE HAanpaBIiEHWs PasBUTIS MPABOBOM CUCTEMbI U U3MEHEHMS, KOTOPbIE
MOTYT NOBMIUSATH Ha Hee:

TexHonornyeckne MHHoOBaLMK: TEXHOMOMMYECKNA NPOrPecc MOXET MPUBECTU K MOSIBNEHUI0 HOBbIX MH-
CTPYMEHTOB M METOLOB B NPaBOOXPaHUTENbHBLIX OpraHax 1 cyaebHon cucteme. Hanpumep, UCnonb3oBaHue
WCKYCCTBEHHOIO MHTEMNMEKTa U aHanMTUYECKUX CUCTEM MOXET MoMoYb B 06paboTke Gonblioro obbema nH-
(hopmaLum, yCKOpUTb paccnegoBaHue 1 cyaebHble NpoLecch.

Hosble nogxoabl k npasy u nopsaky: C pa3sutiem o6LLecTBa U U3MEHEHWEM COLMarnbHbIX LIEHHOCTE
MOryT NOSIBUTLCS HOBbIE MOAXOAb! K MpaBy 1 nopsaky. Hanpumep, BO3MOXHO pa3BuTUe anbTepHATUBHBIX Me-
TOAOB pa3peLLeHnst KOHIIMKTOB, TakuX Kak Meauauus u apbutpax, a Takke 6onee rubkux n ahd eKTUBHbIX
NoAX0M0B K BOMPOCaM Haka3aHusi 1 pexabunuraumm.

MexayHapoaHble oTHoweHus: Mnobanusaumns u Bce bornee WHTErPUPOBAHHBIA MUP MOTYT NPUBECTU K
N3MEHEHUsSIM B MpaBonopsiake. Hanpumep, BO3MOXHO YCTaHOBIEHWE HOBLIX MEXAYHAPOAHbLIX HOPM U CTaH-
[apTOB, a TakKe BO3HWUKHOBEHWE HOBbLIX (POPM COTPYAHMYECTBA W COrMacoBaHWs B 0BiacTu npaBonpuMeHe-
HWS 1 paccnefoBaHWs NPeCTYNeHUN.

CoumanbHble U 9KOHOMMYECKKE (hakTopbl: CoumanbHble 1 3KOHOMUYECKe akTopbl Takke MOryT no-
BNWATb Ha NpaBO W NOPSAOK. Hanpumep, U3MEHEHUs B 9KOHOMUYECKON Cdhepe Mnn B CTPYKType obLiecTsa
MoryT TpeboBaTb HOBbIX 3aKOHOB ¥ NpaBui Ans PerynpoBaHns 3KOHOMUYECKUX OTHOLIEHUI, BraHeca u co-
LuanbHOM crnpaBeasIMBOCTH.

Bce aTv hakTopbl MOryT BAUSATL HA HAaNpaBeHNUs PasBUTMS MPaBOBON CUCTEMbI U NOTPEBHOCTM B Npa-
BOOXPaHWUTENbHbIX OpraHax. BaxHo, 4Tobbl npaBoBas cuctema Obina rbkoi u aganTupyemon, Ytobbl cooT-
BETCTBOBaTb COBPEMEHHbIM Bbi30BaM 00LLecTBa v 3PGeKTMBHO 3alLuMLLaTh NpaBa 1 CBODOAbI rpaxaaH.
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