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AKTYATIbHbIE BOTIPOCH! OPHCTTPY EHLIM

YIK 34

K BOMPOCY 06 IMAHCWMALIAW B
N3bUPATEJIbHOM MPABE

[MMANETIMHOB INHAP MAPCOBIY

CTYAEHT

HAYMOBA EBI'EHIA BANEPbEBHA

CTapLumii npenogasatenb kadeapbl KOHCTUTYLIMOHHOMO 1 MyHWLMNANLHOrO npaea
CO YYHuT
Poccus, Ctepnutamak

AHHOTauMA: B [aHHOM CTaTbe paccMaTpUBalOTCS Hambonee BaHble BOMPOCHI, KAacalLMecs HadeneHus
3MaHCHNMPOBaHHbIX rpaxaaH, akTUBHbIM M3bupaTenbHbiM npaBoM. Hanbonee rnyboko usyyaetcs HopmaTme-
Has 6a3a JaHHOro Bonpoca. YAensercs BHAMaHue BepOSiTHbIM NonpaBkam B 13bupaTenbHoe 3akoHogaTenb-
CTBO. [lenaetcs akUeHT Ha pasHuLie MHEHWA B pacCMaTPMBAEMOM BOMPOCe.

KnioyeBble cnoBa: amaHcunauus, akTMBHOe M3bupaTenbHOe NpaBo, BO3PACTHON LIEH3, AMCKYCCusl, HOpMa-
TUBHas 6a3a.

ON THE ISSUE OF EMANCIPATION IN THE ELECTORAL LAW

Abstract: this article discusses the most important issues concerning the granting of emancipated citizens
active suffrage. The regulatory framework of this issue is being studied most deeply. Attention is paid to possi-
ble amendments to the electoral legislation. Emphasis is placed on the difference of opinion in the issue under
consideration.

Keywords: emancipation, active suffrage, age qualification, discussion, regulatory framework.

Ha cerogHsLUHMIA AeHb, B CBSA3N C Pa3BUTUEM MHPOPMALMOHHBIX TEXHOMOMNI, NosiBNEHNEM GOMbLIOro
KONMWYeCTBa aKkcenepaToB, MHCTUTYT aMaHCUNaLmMu, KOTOpPbIA NpeacTaBnseT cobon HageneHe HecoBepLLeH-
HONETHEro nuua, AOCTUrLLEro Bo3pacTa LWecTHaALaTh NeT, NOIHON AeecnocobHOCTLIO, cTan Haubornee nony-
NSAPEH.

OpfHako o cux 0CTaeTCs AUCKYCCUOHHBIM BOMPOC O MOMHOTE Npas SMaHCUMNMPOBaHHOrO nua. B pamkax
[aHHOTO 1cCrefoBaHus, HeoBX0AMMO PacCMOTPETb UHCTUTYT aMaHcUnaumn B n3bupaTensHOM npase U che-
naTb BbIBOZ O NpaBe Takoi kaTeropumn nuu, 0bnagartb NacCMBHBIM UMW aKTUBHBIM M36MpaTESNbHBIM MPABOM.

BaxHo oTMeTUTb, YTO cornacHo ®eaepanbHoro 3akoHa «O6 OCHOBHbIX rapaHTMsX M3bupaTentHbIX Npas
W npaBa Ha y4acTue B pecepeHayme rpaxaaH Poccuitckon ®egepadmy ot 12.06.2002 Ne 67-®3, nomumo Bo3-
PACTHbIX OrPaHUYEHWIA, BaXHBIM YCIIOBUEM ANS HANWYMA 13bupaTenbHbIX NpaB, BbICTYNaeT 4eecrnocoBHOCTb.
OpfHako B rpaxaaHCKoM 3aKoHO4AaTenbCTBe, CYLLECTBYET UCKIOYEHME U3 3TOrO MpaBura, a UMEHHO - 3MaHCH-
naums, 0 KOTopoW roBopunocs Beilwe [2]. CornacHo cT. 27 paxgaHckoro Kogekca, HECOBEPLLIEHHONETHUIA, 40-
CTUTLLWIA LUECTHAALATUNETHErO BO3pacTa, MOXeT ObITb 0BbSBNEH NONHOCTbLI0 AEECNOCOBHBIM B Cryyae:

- Bctynnenus B 6pak no yBaxuTENbHON NPUUMHE, B MOPSAKE UCKMIOYEHNS;

- TpygoycTpoicTea no KOHTPaKTy UnW TPyL40BOMY AOrOBOPY;

- 3aHaTna npeanpuHUMATENbCKON AeATENbHOCTLHO [3].

Tak, rpaxgaHuH, KOTOpbIi OOBABNEH PELLEHEM OpraHOB OMeKU WK Cyda 3MaHCUMMUPOBAHHbIM, ¢op-
ManbHO MOXET npuobpeTatb U n3bupatensHble npasa. OgHako HECMOTPS Ha NPMOBPETEHME NOMHOTO CrekTpa
npaB v 06513aHHOCTEN, 3aKOHOAATENBCTBO 06 M3bMpaTenbHbIX NpaBax, COAEPXMT MONOXEHMS, KOTOPbIE OTHO-
CATCS MCKITIYUTESNBHO K rpaXxdaHam, JOCTUMUMM BOCEMHaALaTUNeTHero Bo3pacra. Takon xe nosuuuu npu-
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pepxuaetca 1 NneHym BepxosHoro Cyaa Poccuickon ®efepauuy, KOTOpbIA CTaBUT BO3pacT rpaxaaHuHa
Haj ero aeecnocobHOCTbI. MHave roBopsl, HECOBEPLUEHHOMETHWIA, NPOLIEALWNA NPOLEAYPY IMaHcUnaumm, B
nonHom o6beme 06nagaeT rpaxaaHCKMMK NpaBamm 1 HeceT 0653aHHOCTM, OAHAKO, UCKMKYEHUE U3 3TOro npa-
BMNa COCTaBNAKT Te npasa 1 0653aHHOCTH, ANS NPMOBPETEHNS KOTOPbIX YCTAHOBMEH BO3PACTHOM LiEH3 [4].

Yka3aHHas Bblle MbICIb O CUX NOp SBMSETCA AUCKYCCUOHHOWM CPeamn HayyHoro coobulecTtsa. 1o MHe-
HWKO MHOTUX YYEHBIX, OrpaHnyeHne u3bupaTenbHOro npasa, HeOCTaTO4HO 0BOCHOBAHO. 10 HaLLleMy MHEHWIO,
A0MYCK 3MaHCUNMPOBAHHOTO NNLA K aKTUBHOMY 13bupaTerisHOMy NpaBy He CO34aeT Yrpo3y KOHCTUTYLMOHHO-
My cTpot. bonee Toro, nuuo, npoweallee npoueaypy dMaHcunauuW, Hanpumep, Ha OCHOBAHUM 3aHATUSA
npeanpUHUMaTENbCKON AeATENbHOCTbI0, BCTYNAKT YacTo BO B3aMMOAENCTBIE C OpraHamMmu MeCTHOro camo-
yNpaBneHus 1 Ux BONEU3bABNEHNE MOXET ObITb HaMbonee BaxHbIM ANs MyHULMNanuTeTa.

B aT0i1 cBA3K, HA CEroAHsALWHUIA AeHb, CYLLEeCTBYET 3aKOHOMPOEKT, OTHOCUTENBHO KOTOPOro npearnara-
€TCS CHWKEHWE BO3pacTa ANA Hanuuus y rpaxaaHuHa akTUBHOMO m3bupatenbHoro npasa ao 16 net. bes-
YCNOBHO, BOMPOC JOBOJIbHO CMOPHBIA, BEAb BO3PACT 415 FOfI0COBAHUS NPeasiaraeTCs CHU3NUTL He TOMbKO Af1s
3MaHCUMNPOBAHHbIX rPaXKaaH.

[pyron MaccuB yYeHbIX CYUTAET, YTO LOMYCK SMAHCUMMPOBAHHOIO rpaXaaHuHa, K rofloCOBaHUMI0 B Ka-
JecTBe u3bupatens, co3aaeT yrpo3y HPaBCTBEHHOCTU, NpaBaM U 3aKOHHbIM MHTEpecam Apyrux nuu, obecne-
YeHnto Be3onacHoCTH M 0BOPOHbI rocydapcTaa.

Bonpoc 0 HageneHuy rpaxaaH, NpoLeaLumx npoueaypy amaHcunauuu, SBnsetcs Haumbornee BaxHbIM U
aKTyarbHbIM B paMKax MpaBOBOMO AEMOKPATUYECKOrO roCyAapcTBa. JTO CBA3AHO C TeM, YTO NPaBOBOW CTaTyC
rpaxgaHuHa CKknagblBaeTCs U3 COBOKYMHOCTM 3KOHOMUYECKIX, COLMArbHbIX, MOMMTUYECKNX U KyNbTYPHBIX MpaB.

B aT0i1 cBA3M, NO HalleMy MHeHMI0, Heobxoanumo gononHuTb GepepanbHblid 3akoH “O6 OCHOBHbIX ra-
paHTUsX U3bMpaTenbHbIX NpaB ¥ Npaea Ha yyactue B pedepeHayme rpaxaaH Poccuickon eaepauun” cne-
AYOLLMMI (hOPMYIIMPOBKaMU:

- rpaxaaHe Poccuinckoin ®eaepauym, JOCTUTLLME HA AeHb ronocoBaHus Bo3pacTa 16 net n obbsae-
INEeHHble B COOTBETCTBMM C 3aKOHOM MOMHOCTbLIO A€ECNOCOOHbIMM, UMEKT NpaBo M3bupaTb W y4acTBOBaTb B
pedepeHayme;

- HecoBepLUeHHONETHMI rpaxaaHuH, KOTOPLIN 0BbSABIEH B COOTBETCTBUM C 3aKOHOM, SMaHCUAPO-
BaHHbIM, UMEET npaBo 06paTUTLCA B TeppuTopuarbHy KOMUCCUIO C 3asiBNIEHUEM O BKITOYEHUM €70 B CMIUCKM
n3bupatenen, NnpeLocTaBmB JOKYMEHT, NOATBEPKAAOLLMIA NPOXOXAEHME NPOLEAYPLI AMaHCHNaLMN.

BaxHO 0TMeTUTb, YTO ObpalLLeHne ykasaHHOW kaTeropun nny, B TepputopuancHyto n3bupartesbHyo Ko-
MUCCU0, HEOBXOANMMO ANt NEPBOHAYANBHOIO BKKOYEHMS €r0 B CNIMCKW M3bupaTtenei, B farnbHeNWeM, OH Mo-
XEeT noaath 3asiBIieHNe 0 rofocoBaHMM MO MECTY HaXOXAEHUS.

M0 HalweMy MHEHMIO, CTOUT CO3HATENBHO 0BONTI BONPOC O BbIABKEHUM AMAHCUMMPOBAHHDBIX rPaXKaaH
B KQ4eCTBE KaHAMOATOB Ha MyHULMNANbHbIX Bbibopax. HECMOTPS Ha TO, YTO 3amMeyeHa TEHAEHLMS OMOSIOXKe-
HWS KaHOMAATOB B COCTaBe OPraHOB MECTHOTO CamoynpaBneHus 1 rocyAapCTBEHHON BNacTu, BOMPOC O Hafe-
NEHUN TpaxaaH, NPOLWEALMX npoLeaypy SMaHcunauuy, NaccuBHbIM M3BMpaTenbHbIM NPaBOM, LOBOJIBHO
NpexaeBpeMEHHbIN.

Takum 0bpa3om, NoABOAS UTOr BCEMY BbiLLECKA3aHHOMY, MOXHO CAEenaTb BbIBOA O TOM, YTO Hagene-
HWe paccMaTpUMBAEMON KaTeropuu rpaxaaH akTWBHLIM W3bupaTenbHbIM NpaBoM, TpebyeT BHECEHWe aonon-
HEHWA MU M3MEHEHUI B AENCTBYKOLLEe M3bupaTenbHOe 3aKOHOAATENbCTBO. YKadaHHbIA BOMPOC SBMSETCS
Hanbonee AUCKYCCUOHHBLIM, Ha CErOAHALLHWMIA AEHb U HE MOXET ObiTb MOMHOLEHHO PAaCCMOTPEH B paMKax o4-
HOro UccnenoBaHus.
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AHHoTauus: B cTaTtbe paccMOTpeHbl acnekTbl HOPMATMBHO-NPABOBOTO PEryNMPOBaHis, a UMEHHO, afanTa-
Lms 06pa3oBaTeNbHbIX MPOrpamMm Ans 06y4atoLyxcsl B COOTBETCTBUM C UX MHAMBMOYANbHBIMW NOTPEBHOCT S-
Mu. OLHOI 13 KNHOYeBbIX NPOBNEM, PaCCMOTPEHHbIX B CTaTbe, SBNAETCS BOMPOC NMOWCKA NyTeil KayeCTBEHHOM
MHOMBMIyanu3aLum oBy4eHns 1 BOCMUTAHUS AeTel C OrpaHUYeHHbIMI BO3MOXHOCTSIMM 3[0POBbSl, B 0COBEH-
HOCTY C HapYLLEHUSIMI 3PEHIS.

KnioueBble cnoBa: nHknioaneHoe 0bpasoBaHie, cBoGoa 0BYYeHs 1 yYeHUs, NpaBa rpaxaaH, perynuposa-
HIe, rocyaapcTBo.

ORGANIZATIONAL AND LEGAL ASPECTS OF MODELING INCLUSIVE EDUCATION PROGRAMS FOR
CHILDREN VISUALLY IMPAIRED

Sannikova Natalya Dmitrievna
Scientific adviser: Bezvikonnaya Elena Vladimirovna

Abstract: The article discusses aspects of legal regulation, namely, the adaptation of educational programs
for students in accordance with their individual needs. One of the key problems discussed in the article is the
question of finding ways to qualitatively individualize the education and upbringing of children with disabilities,
especially those with visual impairments.

Keywords: inclusive education, freedom of learning and teaching, citizens' rights, regulation, state.

B nocnepHee Bpems HabnoaaTCs 3HaYNTENbHbIE M3MEHEHWS B 0Opa30BaTeNbHOM NONUTHKE, W, COOT-
BETCTBEHHO, B Nearornyeckon Teopun 1 npakTuke. oCyaapcTBO B HOPMATUBHO-NPABOBOM perynmpoBaHum
CAENano akLUeHT Ha aganTauwio obpasoBaterbHbIX NporpaMm Ans 00yyaoLwmxcs B COOTBETCTBUN C UX UHA U-
BMAYyanbHbIMKU NOTPEBHOCTAMM U BO3MOXHOCTSIMW B CBSI3U C HEMPEPbLIBHO PacTyLUel ryMaHu3auuei Haei
Xun3HU. [laHHy0 Mogent 06pa3oBaHNs B HAYUHbIX Kpyrax CTanu HasblBaTb MHKMIO3WMBHOE. B 3TOM CBS3N 0AHON
U3 aKkTyanbHbIX NpobreM NpenogaBaTeNbCKOro COCTaBa BbICTYMaeT MOWUCK MyTel Ka4yeCTBEHHOW WHAWBMAYa-
nu3auu obyyeHns W BOCMUTAHWUS LeTeil C OrpaHUYEHHbIMU BO3MOXHOCTAMM 3[0pPOBbS, B OCOOEHHOCTM C
HapYLEHWAMU 3PEHNS, YTO OYEHb aKTyamnbHO B BEK MHDOPMALMOHHBIX M KOMMbIOTEPHBIX TEXHOMOrMI (cnabo-
BMAsLLME, AeTW ¢ amBanonmen, kocornasnem), kak ¢ Haubornee pacnpoCTPAHEHHBIM 1 UMEIOLLMM TEHAEHLMIO
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K pocTy orpaHuyeHuem [1, c. 86]. [laHHas npobnema nmeeT o4eHb 6OMbLLIOA YAEMNbHbIN BEC, TaK Kak 0bpa3o-
BaTeNbHble pe3ynbTaTbl pebeHka ¢ OrpaHNYeHHbIMW BOSMOXHOCTAMM 340POBbS 3aBUCAT OT KayecTBa CTPYkK-
TYPbl U COAEPXaHWs Nporpamm, no KOTopbIM OH 0by4aeTcs.

V13yyeHne Hay4yHO-METOOMYECKOW, NPaKTUKO-OPUEHTUPOBAHHOW NWTepaTypbl MPOAEMOHCTPUPOBANO,
4TO CEroAHS CyLLEeCTBYET MHOXECTBO NyTeN peLleHns paccmaTpusaemoit npobnemsl. Ha Haw B3rnsa, Hanbo-
ree yHuBepcanbHble Noaxodbl K aganTtauum y4ebHbIX nporpamm npefctaBneHsl B Tpydax [apu banu [2, c.
58], T.t0. Xotbinesoit [3, c. 88], E.B. PesHukosoit [4, c. 291], E.B. 3amawwHtok [5, ¢. 67]. Ho, npexae yem ne-
penTi HEeNOCPeACTBEHHO K MOAeNMpoBaHui0 06pa3oBaTenbHON NporpamMmmel, Heobxogumo noapobHee No3Ha-
KOMUTBCS C (PU3NYECKUMU M NCUXMYECKUMI OCOBEHHOCTAMI AETEN C HAPYLIEHUAMI 3PEHUS.

Tak kak 3peHue UMeeT onpefensiollee 3HaYeHWe B PasBUTUN U XU3HeLesTenbHOCTU pebeHka, ero
HapyLUeH1e NPUBOAMT K CHUWXEHWIO CNOCOBHOCTM BOCMPUHUMATL paccMaTpuBaeMblt 0BbEKT Kak eauHoe Lie-
110€, UCKaXaeT NPOCTPaHCTBEHHOE, CTEPEOCKONUYECKOe BOCMPUATUE OKPYXAKLLEro M1Mpa, CHIXaeT CKOpOCTb
BOCMPUATUS, BbI3bIBAET MCUXMYECKYIO paHUMocTb [6, ¢. 130]. Takke BO3MOXHO HACTynfeHWe CTPeCcCcoBOro
COCTOSIHUS, KOTOPOe BbIHYAUT pebEHKa 0TKasaTbCs OT 00yveHus 1 «yruTn B cebsi». Bcé aTo ctaHoBUTCS npu-
YMHOW OTCTaBaHUs B pasBuUTUM pebEHKa M BNKSIET Ha ero CrnocoBHOCTb BOCMPUHMMATL HOBbLIA MaTepuan.
HapyLweHve 3peHust Takke CkasblBaeTCs Ha OpWeHTauMK B NPOCTPaHCTBe. [lBuratenbHas akTUBHOCTL AeTer
OrpaHuyeHa, noaTomMy Ans BOMbLUMHCTBA U3 HUX XapaKTepHa rMMOKUHE3NS, Pa3nnyHble HapYLLEHWS OCaHKu,
NNOCKOCTONME, CHIMKEHWE (PYHKLUMM BHELLHETO AblxaHus [7, . 86].

Vicxoas U3 pe3ynbTaToB NMPOBEAEHHOIO aHanm3a ykasdaHHbIX HaMmu Bblle TPYA0B, Mbl Npeanaraem Kpu-
TEPUM, HA KOTOPbIe HEOBXOAMMO OnNMPaTLCS Npu paspaboTke aganTMpPOBaHHON y4ebHON nporpammel. JaHHble
KpUTEpUM JOMKHBI MOMYYUTH KOPUANYECKOE 3aKpenneHne B HOPMATUBHOW U NokanbHon 6ase obpasosatesb-
HOW OpraHusaLmm.

B nepByto oyepedb, HYXHO COBMeLLATb pelueHne oblieobpasoBaTenbHbIX 1 KOPPEKLUMOHHbBIX 3a4ay B
npouecce 06y4eHus, T.e. MOMUMO KaYeCTBEHHOMO YCBOEHWS y4ebHOro Matepuana Heobxoaumo denatb ak-
LieHT Ha pasBUTUK 3PUTENBHOMO BOCNIPUATYS, rNa3oMepa, 3pUTeNbHO-MOTOPHON KOOPAUHALIMN; KOHKPETU3NPO-
BaTb NpeaMeTHble NpefcTaBnerus, pabotatb Hag PasBUTUEM YMEHUS UCMONb30BATb HApYLUEHHOE 3peHue U1
Apyrie aHanuaaTopbl.

Bo-BTOpbIX, HE06X0AMMO BeChb Y4eOHbIA NMPOLECC HA KaXAOM ero arane pa3aenatb Ha bonee menkue
COCTaBHble YacTy, T.e. MPOBOAUTL AuddepeHumaumio. Tak, Hanpumep, Ha atane nosHaHUs Martepuana ero
HeobXxo4MMo NpeacTaBnUTb CHavana BCeMy Kraccy, a 3aTeM pasbuTb Knacc Ha rpynnbl U NPOLEMOHCTPUPO-
BaTb €ro Kaxaom rpynne.

Takke Ha kaxgom atane obyyeHns HeobX0AUMO NPUMEHATL 0COBbIE YXWLLPEHWS B LIENSX YIyyLIEHNS
CNocobHOCTM 0CBamBaTh W yCBauBaTh 3HaHUS. Ha aTane 3akpenneHus U3yyeHHon UHopmauum CTouT npu-
MEHSTb Pa3nuyuHbIi ANOAKTUYECKUI MaTepuas, cnocobCTBYIOWMIA NyYLLeMy ero YCBOEHW, CO3AaHMUI0 3auH-
TEPECOBAHHOCTW M BOBIEYEHHOCTMW B NpoLecc 0byyeHuns. Ha atane UToroBoro KOHTpons Ans obyyarowmxcs ¢
HapYLIEHWAMU 3pEHUS MOXHO NPUMEHATb TECT UMW CaMOCTOATENbHY0 paboTy. BaxHO OTMETUTD, 4TO cucTe-
Ma OLIEHKM YYaLLMXCS C HapyLUEHUSMI 3peHns JOImkHa ObiTb Takke afanTupoBaHa 1 y4nTbiBaTb 0COBEHHOCTH
WX Pa3BUTUS, HANPUMEP, U3MMULLHEE KOTNMYECTBO rpathuueCcknX Uin TEXHUYECKNX OLUMBOK.

B 3aBMCUMOCTW OT CTEMEHM HapyLUEeHUs 3PEHUS U OCOBEHHOCTEN NCUXMYECKOTO COCTOSHUSA pebeHka
yyuTENb MOXET UCMOSb30BaTh pasHble (hopMbl NPeACTaBIEHNS HOBOW MHGOPMALMK: COCTaBNEHUE anropuT-
Ma [eiCTBWiA, aHanm3s ONoPHON CXEMbI U MPOYee.

B-TpeTbux, 0653aTeNbHOE NCNONb30BaHWe METOAA HArMAAHOr0 MOAENMPOBaHUS U MakeTUpoBaHus. OH
nokasarn BbICOKYH0 3d(heKTMBHOCTb, 0COBEHHO Npu paboTe ¢ AeTbMU AOLKONBHOrO Bo3pacTa [8, ¢.84]. MoxHo
MCMONb30BaThb Pa3fUyYHbIE BUAbI MOLENEN U MAKETOB, HANpPUMeEp, NPeaMETHO-CXeMaTUYECKIE, B KOTOPbIX OT-
paxarTcs Kakue-nbo npusHaku, CBA3N U OTHOLLEHWS, NPeACTaBNEHHbIE B BULE MAKETOB, HanpuUMep, anro-
PUTM yMbIBaHWE, CEPBUPOBKM CTONMA, YXOAA 3@ pacTeHUsIMM, COOPKM LLKOMBHOMO NopTdens 1 T.4.

B-yeTBepbIX, CUCTEMATMYECKOE OKa3aHWe CreLnanbHOM U NCUXONOro-NeLarornyeckon NoaaepxKku npe-
noAaBaTenbCkM KOMMEKTUBOM M 0ByYaloWmMMmUCs, Kak JOMOIHEHUE K OCHOBHOMY mpoueccy obyyeHus. Oc-
HOBHbIMW HanpaBneHNsIMI B TaKOM NOALEPXKKE SBNAKOTCS: YAOBMNETBOPeHWe 0cobbix 0BpasoBaTeNbHbIX Mo-
TpebHocTeN 0ByYatoLLMXCsa C HapyLUEHWEM 3PEHMS, PasBUTUE COXPaHHBIX aHanM3aTopoB W KOMMEHCATOPHbIX
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cnocoboB AeATeNbHOCTH B y4ebHO-N03HABATENBHOM NPOLIECCE U NOBCEAHEBHON XWU3HW, pa3BuUTME MO3HaBa-
TENBHOTO MHTEpeca, No3HaBaTeNnbHOM akTUBHOCTH 1 T. [ [9].

Wtak, B 3aBepLUEHWM UCCref0BaHMs, CeayeT OTMETUTb, YTO Npobnema co3gaHns aganTaumoHHbIX 00-
pa3oBaTenbHbIX MPOrpamMm AN AeTeN C HapyLUEHUSMU 3PEHNSt MOXeT ObITb peLleHa TOMbKO NpW KOMMIEeKC-
HOW paboTe yuuTenen, CneLmanucToB 1 0ByyatoWwmnxcs, a Takke AeTanbHOM U3yYeHu 0coOBEHHOCTeN pasBu-
TUS Takux OCOBEHHbIX JeTel. Torbko B aTOM cnyvae obydveHne BydeT MakcumasnbHO 3PdeEKTUBHBIM Kak B
NnaHe yCBOEHWS1 HOBOTrO MaTepuasna, COBEPLUEHCTBOBAHWS HABbLIKOB M YMEHWIA, Tak U B MyaHe KOppeKuum
HapyLUEHUI 3pEeHus.

B 3akntoyeHne npeacTaBMM HECKOMBKO LIEHHbIX pekoMeHaaumi ot Mapu bany:

1. Tporpammy m3yyeHus noboro npegmera B MHTEMPATMBHLIX Kraccax NpeanoyTUTENbHO paccmaTpu-
BaTb C TOYKM 3pEHUS HEMPEPLIBHOM npoLecca 0byyeHmns (Hanpumep, Kype MaTemMaTukv 415 HavaribHOM LKOSbI).

2. CekpeT ycnelHon moandukaumm — rubkocTb. OTHOCUTECH K MporpaMmMe Kak K MArkomy v nnactuy-
HOMY PYKOBOZCTBY, KOTOPOE MOXHO NOACTpanBaTh nog NOTPeBGHOCTH yYeHuKa.

3. He Mbl OMKHbI NOAYMHATLCS Nporpamme. JT0 NporpaMmMa NoMoraeT Hallei pabote.
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[PUHLIAN HENPUKOCHOBEHHOCTW
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AHHoOTaums: B ctaTbe paccMaTpyBaETCs 3HA4YeHWe NPUHLMNE HENPUKOCHOBEHHOCTM COBCTBEHHOCTU B pery-
NIMPOBaHWM rPaXgaHCKUX NPaBOOTHOLIEHW MO noBoay cobcTBeHHOCT. OBOCHOBLIBAETCS aKTyanbHOCTb U
3HaYeHMe NpUHUMNA HEMPUKOCHOBEHHOCTH COBCTBEHHOCTM Kak OAHOTO M3 BaXHEMLUMX MPUHLMNOB rpaxaaH-
CKOro npaBa, NPMBOAMUTCS MOHATME MPpUHUMNA cOBCTBEHHOCTU. Ha npumepe npaBa COGCTBEHHOCTM Ha XuMble
MOMELLIEHMS, aHANW3NPYeTCst COAEPKaHue NOHATMS NpaBa COOCTBEHHOCTM M cnocobbl NpMobpeTeHns npaea
COOCTBEHHOCTH.

KnioueBble cnoBa: COBCTBEHHOCTb, MPUHLMM HENPUKOCHOBEHHOCTM, rpaxaaHCckue NpaBoOTHOLIEHNS, pacno-
PSOKEHVE, BNaaeHue.

THE PRINCIPLE OF INVIOLABILITY OF PROPERTY AND ITS APPLICATION IN THE REGULATION OF
CIVIL RELATIONS

Khovalyg Angyr-Chechek Vladimirovna
Scientific adviser: Mongush Belek Sergeevna

Abstract: The article examines the importance of the principle of inviolability of property in the regulation of
civil legal relations regarding property. The relevance and significance of the principle of inviolability of proper-
ty as one of the most important principles of civil law is substantiated, the concept of the principle of ownership
is given. On the example of the right of ownership of residential premises, the content of the concept of owner-
ship and methods of acquiring ownership rights are analyzed.

Keywords: property, the principle of inviolability, civil relations, disposal, possession.

B npouecce pasBuTusi PbIHOYHOIA SKOHOMUKI BOMPOCHI 0DECNeYeHNs COXPAHHOCT COBCTBEHHOCTH 3a-
HUMaIOT 0cO00e 3HaYeHMe B PErynMpoOBaHUM PaXAAHCKMX NMPABOOTHOLIEHUIA. [TPUHLMN HENPUKOCHOBEHHOCTY
npaBa COOCTBEHHOCTY SBMISAETCA OHWUM M3 OCHOBOMOJIArakoLLMX MPUHLMMOB rpaXaaHCcKoro npaga. 3akoHopa-
TENbHOE 3aKpenseHne NprUHLMNa HEeMpPUKOCHOBEHHOCTM MpaBa COOCTBEHHOCTM MO3BONSET obecneymTb nos-
HYI0 peanu3auuio COBCTBEHHNKaMM CBOMX MpaB B OTHOLUEHWW CBOE COBCTBEHHOCTU. Peanusauus npuHumna
HEeNPUKOCHOBEHHOCTH COBCTBEHHOCTN 0becneunBaeT CTabunbHOCTb pasBuTus 0bLecTBa. [MonoxeHns NpuH-
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LMna HenpuKOCHOBEHHOCTW npaB COOGCTBEHHOCTM MOMYyYMIM CBOE 3aKOHOAATENbHOE 3aKkpensneHne B HopMmax
MeXayHapoaHOro npaea, B Takux kak EBponenckas KOHBEHLMS O 3aluTe npaB U OCHOBHbIX CBOBOZ YenoBeka,
B nonoxeHns KoHcTuTyumm Poccuiickon ®efepauum, B HOpMax rpaxaaHCcKoro 3akoHodaTensCcraa.

TeopeTnyecknn oyHAAMEHT MCCNEAOBaHWS KaTEropun «MPUHLMM HEMNPUKOCHOBEHHOCTW COBCTBEHHO-
CTu» Bblan co3daHbl yyeHbiMu-umsunuctamu A1, BatkuHbim, [.H. Anekceesbim, O.3. XopoweBckon. Hayu-
Hble TpyZabl Takux yyeHbix Kak B./. Bepragckuin, K.M. Jonros, A.l'. 3gpasombicros, H.C. 3nobuH, b.W. Kneit-
Hep, U.C. KoH, A.B. Metposckun, J1.4. Mnewakosa, B.B. Pagaes, X.T. TeweHko, P.M. Wynbra, u gpyrux co-
Aepxat HapaboTKu U3y4YeHnst COCTaBASOLMX NpaBa COBCTBEHHOCTU, B TPyAAX ATUX YYEHbIX BbISBMEHbI BaX-
HeWLwue Ans U3yyYeHus npaBa COBCTBEHHOCTU SMEMEHTLI - BNafeHue, NoNb30BaHUE, PacrnopsikeHue.

[10 MHEHWIO MHOIUX Y4YEHbBIX HEMPUKOCHOBEHHOCTL COBCTBEHHOCTU MOXHO CYUTATb OAHUM W3 OCHOBHBIX
MPUHLMMOB rpaxgaHCKO-NpaBOBOrO PErynMpoBaHns OBLIECTBEHHbIX OTHOLWEHWUIA, TaK Kak AaHHbIM MPUHLMN
SIBNSIETCS OCHOBOMOMAratoLMM NPUHLMMOM rpaXaaHCKoro npaea.

OnpegerneHue anemMeHToB CofepXaHus npaBa COOCTBEHHOCTU Ha NpUMepe HEeBWKUMOro MMyLLECTBa
nokasblBaeT, YTO COAepXaHue npaea COBCTBEHHOCTY BKMOYAET B cebsi TpU KOMMNOHEHTA: NoNb30BaHWe, Bna-
[EHVE N PACTIOPSHKEHME.

MMop «BnageHuemy criegyeT NOHMMAaTb OCHOBAHHOE Ha 3aKOHaX W OXpaHSeMOe 3aKOHOM MpaBo rpax-
AaHWHA BMafeTb CBOMM XWMHULLEM, a Nof «cBOOOAONY - MpaBo BNadeTh xunuiem. oa nonb30BaHNEM Xi-
INbsi NOHUMAETCS BO3MOXHOCTb U3BMEKaTb BbIFOAY M3 XWUbs, TO €CTb UCMOMb30BaHNE XUITbS.

OcobeHHOCTLH0 NpaBa Nonb30BaHWA KBapTUPOi SBMSIETCA TO, YTO KBApTUPa HE MOXET BbITb MCMOMb30-
BaHa AN NPOU3BOACTBEHHbIX MK WHBIX LENen, Kpome NpoxuBaHus. Hanpumep, ecriv noMeLleHne Xunoe,
Henb3s CMONb30BaTh MOMELLEHWE NOA CanoH KpacoTbl UM CTOMATONOMMYECKYHO KMUHKKY. Ecnin cOBCTBEHHMK
KBapTMPbl NNaHUPYEeT UCNOMb30BaTh 3Ty KBAPTUPY HE ANS NPOXMBAHMSA, 3TOT rPaXaaHWH JOMKEH B NepByto
ovepesb U3MEHUTb TUM KBAPTUPbI Ha HEXUITYIO.

[OHATWE pacnopsKeHNst OTHOCUTCS K BO3MOXHOCTY UBMEHSTb XapaKTep XWMbsi HA OCHOBAHWW 3aKOHO-
AaTtenbCTBa, HanpuUMep, MyTeM NpoAaxu, AapeHns UK HacneaoBaHWs. PesynbTaToM pacropsikeHus sBnseT-
cA nepexof npaBa COBCTBEHHOCTW Ha MOMELLEHME K APYTUM NuLam, npuyeM 3TUMKU nMuaMmn MoryT BbiTb
rpaxgaHe unu topuanyeckue nuua [3).

3aKkpenneHue B 3aKOHOZATENbCTBE MPUHLMMNA HEMPUKOCHOBEHHOCTM COBCTBEHHOCTW noapasyMeBaeT
nog, coboit 0TCYTCTBME NOCAraTENLCTB HA KOHKPETHBLIN ONpeaenéHHbIN 0BbekT COBCTBEHHOCTH, Takum obpa-
30M B JanbHeMnLeM CTPOMTCS CUCTEMA Mep, KOTOpble HanpaBMneHbl Ha NpeaynpexaeHne HapyLweHus npas v
obsi3aHHOCTEN MccneayeMon Bewn. 1 aTo BCE HaLLMO OTPaXeHWe B MOMOXEHMSIX 3aKOHa, HanpaBieHHbIX Ha
oxpaHy npaea cobcTtBeHHOCTU. CyTb NpaBa COBCTBEHHOCTU 3aKMOYAETCA B €€ MCKMOYMTENBHOCTMU, TO €CTb
NpaBO Ha PacnopsKEHUs UMYLLLECTBOM UMEET TOSbKO BragerneL 4aHHOM CoBCTBEHHOCTH [5].

HapyLueHne HenpuKOCHOBEHHOCTM COBCTBEHHOCTW NoApa3yMeBaeT nog coboit nobble AeNCTBUS MHbIX
N, KpoMe coBCTBEHHMKA, KOTOPbIE HaMpaBNeHbl Ha UMYLLECTBO COBCTBEHHWKA, YTO TaKke npegonpeaenser
HeobXxoaMMOCTb 3aKOHOLATENBHOrO 3aKpenneHns Mep 3alluTbl NpaB COBCTBEHHMKA OT HENpaBOMEPHbIX MOCS-
raTenbCTB WHbIX MWL, OgHaKo aHammM3 NONOXeEHWst AEMCTBYIOLLErO 3aKOHOAATENbCTBA MOKA3bIBAET, YTO Kpyr
N, nonagatoLyx nog NOHATE COBEPLUEHNS HE3AKOHHBIX AEMCTBUI C YYXUM UMYLLECTBOM AOCTATOYHO LIMPO-
kuin. Vicnonb3oBaHne B 3aKOHOAATENLCTBE TAKUX MOHSATUN KaK «HUKTOY», «Kaxabln», «N0OON», 3aKoHOJaTENb
NOPOXAAEeT BbICOKYO CTENEHb abCTpakLum B BONPOCE O TOM, KTO ByAeT NpUMEHATL UCCreayeMblid MPUHLMN.

Takum 06pa3om, B Ka4ecTBe 0AHOroO 13 6a30BbIX NPUHLMMNOB COBPEMEHHOTO rPaXAaHCKOro npaea, Ha
OCHOBE KOTOPOro pa3BMBAKTCA OOLLECTBEHHbIE OTHOLIEHWS B UMYLLECTBEHHOW cdepe, BbICTYNaeT MpuHLMN
HEeNPUKOCHOBEHHOCTM COBCTBEHHOCTU. ITOT MPUHLMN (haKTMYECKM 06eCrneunBaeT yecnewHoe ¢yHKLUMOHNPO-
BaHME PbIHOYHOW SKOHOMMKM, Tak kak COBCTBEHHOCTb, MPaBo COOCTBEHHOCTM M €BOBOAA pacnopsikeHnst cob-
CTBEHHOCTbLI COCTaBMSAKT €€ OCHOBbI. B TO e BpeMs COXpaHATCA 1 TeopeTnyeckne npobnembl, CBA3aHHbIE
C onpegeneHnem npasa COOCTBEHHOCTH, MOHUMAHWEM €ro NPUPOAbI U COAEPXAHMS, 3aKPENNEHNEM MOSHOTO
cnmcka NpaBoMOumMin COBCTBEHHMKA.
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AHHoTaumsa: B gaHHoi ctatbe roCynapCTBEHHbIE 3aKYMnKu pacCMaTpMUBaKOTCA KaK f1eMEHT NOAAEPXKU npe -
NPUHMMATENbCTBA B Poccuum. HPOBOLI,VITCH aHanna npuynH HeobxoanMocTu NOoOAEPXKW mMarnoro U cpedHero
npeanpuHMaTenbCcTea, BbIABNAIOTCA I'Ip06J'IeMbI, BO3HUKaKOLME NPU 3aKITOYEHUM KOHTPAKTa Ha MOCTaBKY
TOBAPOB Ui ycnyr € KpynHbIMW KOMNAaHUAMK, a TakXe YCTaHaBIMBaeTCA BaXHOCTb pa3BUTUA NpeanpuHMmMa-
TE€NbCTBA Ha CErOAHSALLHUM feHb.
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PUBLIC PROCUREMENT AS AN ELEMENT OF ENTREPRENEURSHIP SUPPORT IN THE RUSSIAN
FEDERATION
Palkin Kirill lIvanovich

Scientific adviser: Praskovin Dmitry Alexandrovich

Abstract: In this article, public procurement is considered as an element of entrepreneurship support in Rus-
sia. The analysis of the reasons for the need to support small and medium-sized businesses is carried out, the
problems arising when concluding a contract for the supply of goods or services with large companies are
identified, and the importance of entrepreneurship development is established today.

Key words: public procurement, entrepreneurship, conclusion of a contract in the field of procurement, entre-
preneurship development, entrepreneurship support.

Ha cerogHsWHWA AeHb rocyaapCTBEHHbIe 3aKyrki BbICTYNAKT WHCTPYMEHTOM AN NOAAEPKKN npes-
NPUHUMATENBCTBA, a Takke CriyxaT obecrneyeHneM SKOHOMUYECKOrO pocTa W perynupoBaHus pbiHka. Heo6-
XOAMMOCTb MOAZEPXKN NpeanpuHuMaTenscTea P® BbipaxaeTcs B pa3BUTAN CTPYKTYPbl COBPEMEHHOTO 3KO-
HOMMYECKOrO NPOCTPAHCTBA, MO3BOSIOLLEr0 BO3PACTUTL YUCIO 3aHATBLIX FPaKaaH, a Takke KONNYecTBO Hamno-
roobnaraembix CyOLEKTOB ANs yBENUYEHNS BromKeTa CTpaHbl.

3akoHogaTenbHoe perynupoBaHue roCyapCTBEHHbIX 3aKynok ocyllectnserca ®efepanbHbiM 3aKo-
HOM «O KOHTPaKTHOW cucTeMe B Cdepe 3aKynok ToBapoB, paboT, ycnyr ans obecneyeHuns rocyaapcTBeHHbIX
N MyHUUMnanbHbIX Hyxa» oT 05.04.2013 Ne44-03, koTopbiM YCTaHABNMBAETCS ONPeAEneHne NOHATUN B ce-
pe rocyaapCTBEHHbIX 3aKynOK, BOMPOCHI NaHNPOBaHNS 3aKynoK, 3aKMIOYEHNst KOHTPaKTa, a Takke Apyrve 3a-
CMyXWBatoLLye BHAMaHKS HOpMbl [1].
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YKa3aHHbIN aKT CIyXMT NpaBOBOi OCHOBHOW NS y4acTus NpeanpuHUMaTenieil B rocyapCTBEHHbIX 3a-
KynKax, a Takxe packpbiBAeT OCHOBHbIE 3/1IEMEHTbI COEPXaHNs KOHTPAKTHOW CUCTEMbI B Cpepe 3aKymok.

['0CynapCTBEHHbIN 3aKYMKW B LIENIOM BIUSIOT Ha pasBuUTUe 3KOHOMMKM, MOCKOSIbKY OHU HampaBlieHbl Ha
YLOBETBOPEHME rOCYAAPCTBEHHBIX HYXA, CO3AaHNe WHBECTULMOHHOTO KNMaTa, U 1.4,

Moppepxka npeanpuHUMaTensCTBa B Poccum SBRseTcs HeoOX0aUMbIM MHCTPYMEHTOM [ CHUKEHNS
ypoBHs 6e3paboTuLbl, NOCKONLKY NPEeANPUHUMATENN CO3LAK0T BakaHTHbIE MeCTa Ans HaceneHus, noBbIwaoT
KOHKYPEHLMIO, @ TakKe YBEeNNYMBALOT HanoroBble NOCTynneHus B Bogxer [2, ¢. 132).

[aHHble JoBOAbI HaxoasAT cBoe noateepxaeHne B ®eaepanbHom 3akoHe o1 24.07.2007 Ne209-93 «O
pasBUTUM Maroro 1 cpefHero npeanpuHumaTenscTea B Poccuiickon ®efepauumny, KOTOpPbIA perynupyeT Bo-
NPOCbI, KacatoLmecst NOAAEPKKM Marioro U cpeaHero npeanpuHUMaTensCcTaa [3).

HekoTopble yyeHble Takke NPUAEPXKMBAOTCA NO3MLMKM, YTO yyacTue Manoro GusHeca B rocyaapcTBe H-
HbIX 3aKymkax no3BOSISET CHU3UTL PUCK CrOBOPA KPYMHbIX NOCTABLLMKOB, 06ecneyns, TEM CaMbIM, OTKPLITOCTb
W TNAacHOCTb NpoLeaypbl OCYLLECTBIIEHUS 3aKyMOK.

Hanuyne MOLLEHHNYECTBA M B3ATOYHUYECTBA B MPOLeype rocy4apCTBEHHbIX 3aKynoK NOATBEpXaaeT-
ca u M.A. dunatoBon, KOTOpas B CBOEW CTaTbe YKa3blBAET, YTO HA SKOHOMWUYECKOM PbIHKE 3a4acTyto Habnto-
[aeTCs MOLWEHHWYECTBO KPYMHbIX MOCTaBLUMKOB B CCHEPE rOCyAapCTBEHHbIX 3aKyrnoK, C LEMb0 HE3aKOHHOTO
nonyyexus npubeinu [4, c. 32].

FocynapcTBo, TakuM 06pa3oM, OCyLLECTBSET NOAAEPKKY Masoro U cpegHero npeanpuHUMaTenscTaa
NoCpeACTBOM NPeSOCTaBNEHUS YCIOBUIA AN OCYLLECTBMNEHMS FOCYAAPCTBEHHbIX 3aKymOK.

Kpowme TOro, yyactue mamnoro u cpegHero npegnpuHMMaTensCTBa B rocyAapCTBEHHbIX 3aKynkax oby-
CNOBMEHO psifoM 0cobeHHOCTEN, koTopble ykasaHbl B [octaHoBneHuu [Mpasutensctea PO ot 11.12.2014
Ne1352 «O6 0cobeHHOCTSIX yyacTns Cy6beKTOB Manoro v CpeaHero NpeanpuHUMaTensCTBa B 3aKynkax ToBa-
poB, paboT, ycnyr 0TAeNbHbIMW BUAAMM HOPUANYECKUX MLy [S].

Tak, B ykasaHHOM NpaBOBOM MCTOYHUKE YCTAHOBIIEHO, YTO B CNy4yae, ECNMW LieHa A0roBopa He NpeBbl-
waet 200 MnH. pybnei, TO 3aka3umk 06s3aH OCYLIECTBUTL 3aKyMKy Takux TOBApOB WUMM yCryr y cyOGbekToB
Manoro 1 cpegHero npeanpuHUMaTensCTaa.

Takum cnocobom rocyaapcTBO YCTaHABMBAET B kayecTBe 006S3aTenbCTBa BKIOYEHUS B CyObEKTHbIN
COCTaB rocyapCTBEHHbIX 3aKyMOK Masioro U CpeaHero NpeanpuHUMaTENbCTBa, OCYLLECTBNAS UX MOAAEPXKKY U
passuTHe.

Moodepkka rocyaapCTBOM NpeanpuHUMaTenei B coepe rocyaapCTBEHHbIX 3aKynoK peanusyeTtcs U Ha
coBpeMeHHOM aTane. Tak, B cootBeTcTBuM C [loctaHoBneHuem [pasutensctea PO ot 15.10.2022 Ne1838
«O6 M3MEHEHUM CYLLECTBEHHbIX YCIOBUI KOHTPAKTOB, 3aKIIOYEHHbIX A1 obecneyeHns deaeparbHbIX Hy XA,
B CBSA3U ¢ Mobunusaumen B Poccuickoin ®enepauum, 06 n3mMeHeHMn HeKOTopbIX akToB MpaButenscTBa Poc-
cuickon defepaumm No BOMPOCaM OCYLLECTBIIEHNS 3aKynoK ToBapoB, paboT, ycnyr ans obecneyeHns rocy-
[apCTBEHHbBIX M MyHULMNANBHBIX HYX 1 3aKyMnoK TOBapoB, paboT, yCryr OTAeNbHbIMI BUAAMM IOPUONYECKIX
NUL, U O NPU3HAHUM YTPATUBLUMMI CUNY OTAESbHbIX MONOXEHWA NocTaHOBNeHWS MpaBuTenscTBa Poccumckon
®egepauum o1 25 aekabps 2018 r. Ne1663» ycTaHOBNEHbI HOBOBBEAEHMS, KOTOPbIE NMO3BONSIOT CTOPOHE M3-
MEHMUTb CyLLECTBEHHbIE YCIOBWS KOHTPAKTa, €C1 ero UCMOSHEHWEe HEBO3MOXHO MO HE3ABUCALLMM OT Cybbek-
Ta 06CTOATENLCTBAM, @ UMEHHO — B CBS3W ¢ Mobunusaumen B Poccuiickon ®egepaum [6].

['OCy[apCTBEHHbIE 3aKynKkW, TakuMm 06pa3oM, crnocobCTBYIOT PasBUTUIO NpeanpuUHUMATENLCKON Aest-
TEMNbHOCTW, NOCKOMbKY 3aKOHOL4ATESNb YCTAHOBUN psid HOPM, NpeanuchbiBatoLLmMX 0bsa3aTenbHoe yyactue AaH-
HbIX Cy6BbEKTOB B 3aKMIOYEHUM KOHTPAKTa 1 NOCTaBKM TOBApPOB UK yCnyr. Tem camblM, Hagenss npeanpuHu-
MaTenen BO3MOXHOCTbIO 3aKIiyaTb KOHTPaKTbl AN NOCTaBKM TOBAPOB UMW YCAYT ANS rOCYAapCTBEHHbIX U
MYHULMNANBHBIX HYXA, FOCYAapCTBO CNOCOBCTBYET pa3BUTUIO MArIoro U CPEAHEro NpeanpUHUMATENLCTBA.

3akoHofaTenbHoe 3aKpenneHne HopM, TpeByHoLMX y4acTns B OCYLLECTBMEHUM 3aKynki TOBapoB CyOb-
€KTOB Marioro v cpefHero npeanpuHUMaTenbCTBa NO3BONSET BO3NOXMTb 06513aHHOCTb HA psif, rocyLapCTBEH-
HbIX U MyHULMNanbHbIX OPraHOB OKasbiBaTb COAENCTBUE B pasBUTUM NpeanpuHUMaTenscTea B Poccuinckoi
denepauuu, a Takke cnocobCTByeT NpeLoTBPALLEHMIO KOMMIEKCa NPECTYNEHNA 1 NPaBOHAPYLUEHWIA, BO3H U-
KatoLLyX B JaHHOW obnacTu.
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AHHoTauums: B cTaTbe aBTOp paccMaTpuBaeT rocy4apCTBEHHbIA KOHTPOMb U CaMOperynupoBaHue B obnactu
peknambl. [poaHanuampoBaHa gesatensHocTb PefepanbHoi aHTUMOHOMOMBHON cnyxbbl PO 1 camoperynu-
pyemon opraHu3aumm B 06nactu peknamHbIx OTHOLLEHWIA. PaccMOTpeHa OTBETCTBEHHOCTb 3@ HEUCMOMHEHWE
npeanucanuin ®AC, a Takke Mepbl AUCLMNIMHAPHOTO BO3AEUCTBIS B CRyYae HapyLLEHUs YrieHaMmn camope-
rynupyemon opraHusauum ®egepansHoro 3akoHa «O peknamey.
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STATE CONTROL AND SELF-REGULATION IN THE FIELD OF ADVERTISING
Tikhonova Darina Igorevna
Scientific adviser: Praskovin Dmitry Alexandrovich

Abstract: In the article, the author examines state control and self-regulation in the field of advertising. The
activity of the Federal Antimonopoly Service of the Russian Federation and a self-regulatory organization in
the field of advertising relations is analyzed. The responsibility for non-compliance with the FAS regulations, as
well as disciplinary measures in case of violation by members of a self-regulating organization of the Federal
Law «On Advertising» is considered.

Key words: advertising, state control (supervision), Federal Antimonopoly Service, self-regulation, responsibility.

B HacTosllee BpeMs peknamHyl0 AedTenbHOCTb perynupyet ®egepanbHbin 3akoH «O pekname» oOT
13.03.2006 Ne 38-®3 [1].

['OCYyapCTBEHHbIN KOHTPOMb B Chepe peknambl — CUCTEMa MEPOMNPUATUI, HAanpaBieHHbIX Ha NPOBEPKY
cobrniofeHns cybbekTamu peknaMHoNn AesTenbHOCTU TpeboBaHMI 3aKOHO4ATENbCTBA, KacaloLerocs pekambl.

'oCyaapCTBEHHbIN KOHTPOMb (Hag30op) 3a cobnoaeHnem 3akoHoaatenscTea Poccuinckon ®epepauumn o
pekname OCyLLeCTBNAETCA aHTUMOHOMOMbHLIM OpraHoM — PefepanbHO aHTUMOHOMNOMBHOM cryx6omn PO.

degepanbHas aHTUMOHONOMNbHAs cnyxba cosnaHa B COOTBETCTBUM C Yka3oM [pesngeHTa Poccuickoi
®enepaupn ot 09.03.2004 Ne 314 [2].

denepanbHas aHTUMOHOMOMbHAA cnyxba — opraH UCMONHUTENBHOM BNAcTK, 0becneynBatoLLmMin YecT-
HYI0 KOHKypeHuuto 6usHeca. OTcioaa crefyeT BbIBOA, YTO AENCTBUS CYyOLEKTOB NpeanpuHUMATENbCTBA He
LOMKHbI HapyLlaTh nNpasa notpebuteneil 1 npasa CBOUX KOHKYPEHTOB.

AHTUMOHONOMNbBHLIN OpraH 06si3aH NPoBEPSATH CobMogeHne CybbekTamMu peknamHon LesTenbHOCTM
TpeboBaHuin, koTopble ycTaHoBneHsl ®3 «O peknamey, WHbIMKM (heepanbHbIMA 3aKOHaMK, a Takke HopMa-
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TUBHbIMU NPaBoBbIM akTamu PO B cipepe peknambl.

CornacHo cratbe 33 ®3 «O pekname» ®egepanbHas aHTUMOHOMOMbHAA cnyxba HageneHa cneayto-
LMY NOTHOMOUUSMM:

1) npegynpexaeHue, BbISIBIIEHNE U NPeceYeHne HapyLweHns cybbekTaMmn peknamMHoin AesTenbHOCTM
3aKoHOAATENLCTBA O pekname;

2) BO3bYXOEHME N pacCMOTPEHUE Aefl Mo NpU3HaKaMm HapyLUEeHUs 3akoHOaTeNbCTBa O pekame.

CnefyeT OTMETUTb, YTO CTaTbsd 35 BbILLEYKA3aHHOTO 3aKOHAa 3anpeLlaeT pasrnalaTb CBeAeHUs, Co-
CTaBNALLME KOMMEPYECKYIO, CYXEDHYIO 1 MHYIO OXpaHSIeMYH0 3aKOHOM TaiHy, a TaKkke CBEAEHMS, NonyYeH-
Hbl€ aHTUMOHOMOMbHLIM OPraHoOM MPW OCYLLECTBIEHUM CBOWX MOSHOMOYMIA.

HeucnonHenwe npegnucaquin ®AC BrieveT 3a cobon OTBETCTBEHHOCTb, KOTOpas ycTaHoBmneHa Kogek-
COM 06 agMWHWUCTPATUBHbIX NPaBOHAPYLLEHNSX.

Tak, cornacHo u. 2.4 ct. 19.5 Kogekca Poccuiickon ®efepauum 06 agMUHUCTPATUBHBIX HapYLIEHUSIX 3@
HeBbINOSHEHWE B YCTAHOBMNEHHbIN CPOK 3aKOHHOMO PeLleHns UK NpeanucaHns aHTUMOHOMNOSbHOTO opraHa o
npekpaLyeHnn Hapylenns ®3 «O peknamey» agMUHACTPATMBHBIN LWUTPad COCTaBNSET:

1) Ha BOMKHOCTHbBIX NN — OT ABEHaALaTV 40 ABaAUaTy Thicsy pybnen;

2)  Ha lopuanveckux IuL — oT TPEXCOT A0 NATUCOT ThicsY pybnen [3].

[TOMMMO rOCyAapCTBEHHbIX OPraHOB KOHTPOSb B chepe peknambl OCYLLECTBASIOT CaMOPerynupyemble
OpraHu3aumm B cdhepe peknambl, KOTOpble Mbl PACCMOTPUM HIXE.

CornacHo cTatbe 33 ®efepanbHoro 3akoHa «O pekname» nog camoperynupyemon opraHusaumen no-
HUMaeTcs 06beanHeHWEe CYBbEKTOB pEKNamMHON AeSTENbHOCTW, KOTOPOe Co3AaeTcs B (hopMe accoumaumm,
COK3a, a TaKkKe HEeKOMMepYeckoro naptHepcTBa. CneayeT OTMETUTb, YTO CamoperynmpyeMas opraHusaums
SBNSIETCA HeKOMMepyeckoi, a neHcTso B CPO — obpoBOnbHbIM.

Llenbto Takoro 06beanHeHNs SBNSETCA NPeACcTaBUTENbCTBO U 3aLlMTa UHTEPECOB CBOWX YIEHOB, Bblpa-
BoTka TpeboBaHWi1 COBMNIOAEHMS ATUYECKIX HOPM B pekname 1 06ecneveHne KOHTPONS 3a UX BbINOSTHEHUEM.

B cootBeTcTBUM CO CTaTheN 6 PefepanbHOro 3akoHa «O camoperynmpyeMblx OpraHusaumsixy B cnyyvae
HapyLeHWs YneHaMmn camoperynupyemMoil opraHu3aumn 3akoHogaTenbCTea O pekname, camoperynmpyemas
opraHu3auus npUMeHsIeT MepbI AUCLMMIIMHAPHOIO BO3AENCTBMS [4].

Tak, K YneHam CamoperynmpyemMoin opraHu3aunm MOryT NPUMEHATLCS Crefyrolme Mepbl Aucuunnu-
HapHOro BO3AENCTBUS:

1)  BblHECeHWe npeanucaHns, KoTopoe 06s3bIBaeT YCTPaHUTL BbISIBIIEHHbIE HAPYLLUEHUS B YCTaHOB-
INEHHbIE CPOKY;

2)  BblHECEHMWe NpeaynpexaeHns:;

3) HanoxeHue wrpada;

4) pekomeHZaums 06 UCKIHOYEHUM NULA U3 CaMOpPEryNINpyeMoi OpraHu3aLmy;

5) aTaKke UHble Mepbl, KOTOPbIE YCTAHOBMEHbI BHYTPEHHUMM LOKYMEHTaMM.

Takum 06pa3om, MOXHO caenaTb BbIBOA, YTO NOAXOLAMMW K perynMpoBaHMI0 PEKTAaMHOrO pbiHka SBMs-
€TCS rocyAapCTBEHHOE M 06LLEeCTBEHHOE PEerynnpoBaHue.

KoHTponb 3a AeATeNbHOCTbI0 CyObEKTOB PeknamHbIX OTHOLLEHWUI CO CTOPOHbI rocyAapCTBa OCYLLECT B-
nseT PenepancHas aHTUMOHONONbHas cnyxba Poccuiickon Gegepaunn.

Vcxopsa ms [loknaga ®AC Poceum 3a 2022 rog 6bino npuHaTo 26176 obpalleHnii 0 HapyLLeHWW 3aKo-
HopaTtenbcTBa. Pabota ®AC nossonseT BbISBAATL 1 NPecekaTb HapyLIEHNS 3aKOHOAATENLCTBA O pekrame.

Takke BblOENSOT CaMoperynupyeMble opraHu3aLuy, OCHOBHas Lieflb KOTOpbIX — NpoBepka cobnioae-
HWs TpeboBaHWit, NpeabABNSEMbIX K peKname.

K HapywwnTensam 3akoHogaTensCTBa O pekname MOryT NPUMEHSITCH afMUHUCTPaTUBHbIe WTpadbl, a
TaKkke Mepbl AUCLMNIIMHAPHOIO XapakTepa.
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AHAMN3 NAPADUCKANbHBIX MNATEXEN.
[IPOBJIEMATWKA NTPABOBOI 0
PETYNINPOBAHNA

KASVEB [AHUAN MAXAWNOBIY

Bakanasp
®r60Y BO «MockoBCKUi roCy4apCTBEHHbIN OPUANYECKUA YHUBEPCUTETY

AHHoTauma: [laHHas cTaTbs NOCBSLEHa aHanu3y napaduckanbHbix nnatexen. B Hel npueeaeHsl pasnuu-
Hble MHEHMS O MOHATUM NapaduckanuTeTa, PACCMOTPEHbI OCHOBHbIE MPU3HAKM TakWUX NnaTexen, npuseaeHa
peanbHble NPUMEpBI, @ Takke BbinK BbISBIEHbI NPOBriemMaTyHble BOMPOCHI B NPaBOBOM PErynpoBaHum na-
pagucKanmTeToB.

KntouyeBble cnoBa: vHaHCOBOE NpaBo, NapaduckanbHble MiaTexu, NpUsHakm napadguckanureTa, MCTopus
pa3BUTUS napaduckanbHbIX NaTexeit, NPaBoBOE PEryNMpoBaHue napamckanuTeToB.

ANALYSIS OF PARAFISCAL PAYMENTS. PROBLEMS OF LEGAL REGULATION
Kaziev Daniil Mikhailovich

Abstract: This article is devoted to the analysis of parafiscal payments. It presents various opinions on the
concept of parafiscality, examines the main features of such payments, provides real examples, and also iden-
tifies problematic issues in the legal regulation of parafiscalities.

Key words: financial law, parafiscal payments, signs of parafiscality, history of development of parafiscal
payments, legal regulation of parafiscalities.

Uro Takoe napadmckanbHble nnatexun? Mpuctaeka “napa’ MMEET rpeyeckoe NPouUCXoXaeH1e 1 npeano-
naraet coboi 4to-nnbo BHe, 0KOMO. “Guck” 1 “uckanbHbIR” - CBA3AHHBIA C TOCYAAPCTBEHHON KasHoi. B oTe-
YeCTBEHHOM NPaBOBOW Hayke 3TOT TEPMWH NOSBUNCA U3 Tpyaa "®PuHaHCOBOE NpaBo" (PPaHLY3CKOro Y4YEHOro
Mons-Mapu Fogme, kotopbiit 6bin u3gad B CCCP B nepeBoge Ha pycckuii si3bik B 1978 1., n onybnmkoBaHHOM B
1993 r. moHorpadmm A.H. KosbiprHa "Hanorosoe npaBo 3apy6exHbiX CTpaH: BONPOCHI TEOPUM W MPAKTUKK".

INeranbHOro onpeaeneHns 0TeYeCTBEHHbIN 3aKoHO4aTeNb He AAeT, XOTA BO MHOTUX Clyyasx gaxe no
NOBOAY 3aKpenneHHbIX NPaBoM OnpeaerieHnin YacTo UayT cropbl. B 1opuanyeckoin JOKTpUHE Noka He CroXu-
N10Cb €MHOT0 MHEHWS, YTO Xe cuMTaTb napaduckanbHbiM nnaTtexom. Hanpumep, C. I, Menensies cuutaer,
4TO 370 CHOP, BIMMAEMBIN HA TEX XKE YCMOBUAX, YTO U HATIOT, HO YCTAHOBIEHHDBI B 9KOHOMUYECKUX UMK COL-
anbHbIX WHTEepecax B MOMb3y HPUAMYECKUX MWL Ny6rMYHOro UM YacTHOrO npaBa, He SBASIOWMXCH LeH-
TpanbHbIMK UM MECTHBIMW OpraHaMy rocyAapCTBEHHON BNaCTW, aaMUHUCTPATUBHBIMU yupexaeHuamu[1], E.
Y. 'payeBa roBopuT, YTO 3TO NMATEXW, ynraynBaemble YU3NYECKUMU NULAMI U OpraHU3aunsiMu B MOMb3y
APYIMX YaCTHbIX KL, B LensiX (MHaHCOBOrO 06ecneyeHmns BbINONHAEMOn umm nybnuyHon dyHkumm[2]. Opy-
ron oteyvecTBeHHbIN yyeHbin U. V. KyyepoB yTBEpXKaaeT, npachuckanbHblid niaTex, aT0 NpaBoBas HEHanoro-
Bas hopMa BO3NOXKEHUST 00S3aHHOCTEN Ha (PU3NYECKMX UL U OpraHn3aLun no y4actuio B hopMUPOBaHNM
(hMHAHCOBbIX PECYPCOB OTAENbHbIX CyObEKTOB My6NMYHOMO UMW YaCTHOMO Npasa B LiENsSX NOKPbITUS pacxo-
[10B, CBSA3aHHbIX C OKa3aHWeM UMW YCIyr B MOfb3y nnatenblimko[3]. Kaxaooe u3 aTux onpeaeneHnii uMeet
obLune npuaHaky, KoTopbiMM 0bnagaeT napaduckanmTer.
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Bo-nepBblIx, Takue nnaTexu, kak 1 Hanoru, 4OMKHbI YCTaHaBMBATLCA 3aKOHOM. B aToM npocnexwvsa-
€TCA NPUHUMN 3aKOHHOCTK. CreayeT OTMETUTb, YTO NMOA3aKOHHbIE aKTbl HE MOTYT YCTaHaBnMBaThb napaduc-
KanuTeTbl, OAHAKO MOTYT 3aKpennsTb OTAENbHbIE SNEMEHTbI TakuxX MiaTexen, HanpuMep, CTaBk1, HO B pam-
Kax 3aKpenseHHbIX 3aKOHOM. Takasi cuTyaums MoXeT BbITb MPUHSATa TONbKO Kak NepexogHast.

Bo-BTOpbIX, (hMHAHCOBbIE CPEACTBA MOCTYNAKT He B rOCYAAPCTBEHHbIE U MECTHbIE BogXeThl, a B
(hOHAbI YaCTHbIX NNL, 0BNagatoLLMX NCKMYUTENBHBIMI NONHOMOYMAMM, KOTOPbIE MHOTAA CO3AAKTCA MO UHM-
LMaTmBe rocyaapcTea, NPOMbILLMEHHbIX, KOMMEPYECKMX 1 COLManbHbIX NPEANPUATUAN, TEXHUYECKUX U 00-
pasoBaTENbHbIX YYPEXAEHUA UMW Pa3NNYHbIA accounaumin. BaxHO noHMMaTb, YTO Monyyatenb nnatexa He
[OMKeH yCTaHaBNMBaTb NeMeHTbI 06MoXeHNs. 34ech BO3HWKaeT ovepeaHas npobnema - puck Toro, YTo Ta-
Kasi opraHM3auus MOXET COBepLIaTb HenpaBOMEPHbIe AENCTBUS. ITO MOXET MPOSIBUTLCA B HELIENEBOM UC-
NOMb30BaHMM MOMYYEHHbIX CPEACTB UM BIUMAHWUN U3NNLLIHErO.

B-TpeTbyx, napaduckanbHble NnaTexu B3MMAKOTCS B NyONUYHbIX MHTEPECcaX U UMEOT onepeaenHHble
uenu. KOpuanyeckue nuua, nonyvarwume napaguckanbHble NaTexu B CBOU (POHAbI, N0 rocyaapCTBEHHOMY
NopyYeHno(aenernpoBaHmnio), KOTopoe OhopMIISETCS B BUAE 3aKOHOZATENbHLIX aKTOB, 06eCcneynBaloT Bbl-
MOMHEHUS Pa3NUYHbIX NYONNYHBIX Lenen.

Pa3BuTie CBOEro MPakTUYECKOro NMpPUMEHeHUs napaduckanuTeTbl nonyymnn B Havane 20 Beka. Wx
MaccoBO€e pacnpoCTpaHeHWe MPULLIIOCh Ha NOCNEBOEHHbIE roabl, U B paboTax NpaBoBEAOB W (PUHAHCUCTOB
EBponbl Hayan BCe yalle MCnonb3oBaTbCs TEPMUH “NapaHanoroobnoxexune’[4]. Takne nnatexu He o6oLnM
CTOPOHOM U Hally cTpaHy, Tak B COBETCKOM COK3e B KayecTBe mapaduckanbHblX miaTexei BbiCTynanm,
HanpuMep, YneHckue B3HOCHI B Npodhcotosax. MonyyeHHble CcpefcTBa LM Ha OCYLLeCTBEHUE MyOnMYHbIX
Lernen: nogaepxka KpacHoit apmun, MMpOBOM PEBONIOLMM, BO3JyXONaBaHus v Tak danee. YTo kacaetcs co-
BPEMEHHbIX peanuit Poccuu, napaduckanbHble naaTexu UConb3yTCs JOCTAaTOYHO LUMPOKO, HO CUCTEMHbIN
NOAXOA K OCYLLECTBIIEHMIO UX PETYIIMPOBAHMS, K COXaneHWto, B HalleM 3akoHoaaTeNnbCcTBe 1 CyaebHON npak-
TUKE TOMbKO HAauMHaeT hOpMMPOBATLCS.

B kauyecTBe peasbHbIX NPUMEPOB napaducKanbHbIX NaTexein MOXHO NPUBECTY:

1)  CrpaxoBble B3HOCbI B (hOHA 0Bs13aTENBHOMO CTPaxoBaHUs BKNAZOB, KOTOpblE perynupytotcs de-
AepanbHbiM 3akoHoM "O cTpaxoBaHuM BKnaaoB B 6aHkax Poccuickon ®epepauun” ot 23.12.2003 N 177-03,
COrnacHo KoTopomy 6aHKu, NpuBMeKaroLme AeHbM YaCTHbIX KL, YNaumBarT B3HOCH! B PoH 06s3aTeNbH 0-
ro ctpaxoBaHusi BknagoB (POCB), koTopblit KypupyeTcs AreHTCTBOM MO CTpaxoBaHWK BKMagos. Cuctema
CTpaxoBaHWs BKMagoB — 3TO CreumanbHas rocyaapCTBeHHas nporpamMma, kotopas 3alyyaeT coepexeHns
rpaxzaH, pasmelleHHble B poccuickux BaHkax. CCB no3sonsieT Bknaguvkam npu HacTynieHWn CTPaxoBoro
Cnyyas nony4nTb BO3MELLEHWE MO BKMagam B npegeniax YCTaHOBMNEHHOrO 3akOHOM MakCMManbHOro pasmepa
CTPaxoBOro BO3MELLEHMS.

2) TpeTelickue cbopel, ynnaumBaemble UCTLOM NO KaXLoMy NoAaHHOMY B TpeTEencKui cyd UCKOBOMY
3asBIEHMNIO W HANPaBEHHbIE HA NOKPbITUE pacxo4oB TPeTenckoro cyaa, CBA3aHHbIX C NPOBEAEHNEM TPETEM-
CKOro pasbupartensCTBa M OedTenbHOCTLI0 TPETECKoro cyaa B LenoM (B YaCTHOCTW, Ha OpraHM3aLMoHHOE,
MaTepuanbHoe 1 uHoe obecneyeHne aesTensHOCT TPETEMCKOro Cyaa v ero passutue). PerynupoBaxue Ta-
knx cbopoB nponssoant PepepanbHblii 3akoH "O TpeTenckux cygax B Poccuickon depepauumn” ot
24.07.2002 N 102-93.

3) B3HOCHI Ha KanuTamnbHbIA PEMOHT OBLLEr0 MMYLLECTBA B MHOTOKBAPTMPHOM [OME, KOTOpble Bbl-
NnaunBaloT COBCTBEHHMKM MOMELLEHMIA B TakX AOMaX. Takue B3HOCbI YCTAHOBMEHbI KUNNLWHBIM KOAEKCOM
Poccuiickoin epepaumm.

Vicxons 3 BCEro BbILIECKA3aHHOrO MOXHO MPWUIATW K BbIBOAY, YTO HA CETOAHSALUHWA O€Hb CUTyaums C
napaduckanbHbIMK NNaTeXamm B HaLER CTPaHe HaXOAWUTCA B CbIPOM BMAE, €€ TakKe MOXHO Ha3BaTb nepe-
xogHow. MapadmckanbHble NNaTeXy MMEKT 6OMbLUYI0 COoLMarnbHYK LEHHOCTb, X KONMYECTBO Ha CEroaHsiL-
HWA A€Hb B HaLLe CTpaHe OYeHb BENMKO, OAHAKO CUCTEMHbIN MOAXOA K UX PETYIMPOBAHMIO eLLE He CMIOXWICS
HW B 3aKOHOZATENbCTBE, HU B CyAe6bHON NpakTuke. 3aKkoHoAaTeNb 4O CUX MOP HE 3aKpenun neranbHoro onpe-
Aenexns napaduckanuTeTa. 3aech, Ha Hal B3rnsA, MOXHO Obino Bkl BOCNONL30BATLCS OMbITOM 3apyOekHbIX
CTPaH 1 CMCTEMATM3NPOBAaTh Takue NNaTexu, nyTeM NPUHATAS €AMHOTO HOPMATWBHO-NPABOBOTO akTa Ans WX
perynupoBaHus. OcTaeTcs HageeTCs, 3aKOHOAATENIO YaacTesa caenath 3T0 yAayHo B bnikaiiuee Bpems.
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(UHAHCOBAA NOJIUTWUKA OPTAHOB
[OCYIAPCTBEHHOW BJIACTW B CDEPE XKX

['0/INKOB BUKTOP BJIAAUMUPOBIY

CTYAEHT
®IrAQY BO «Bonrorpagckuit rocygapCTBEHHbI YHUBEPCUTET»

Hay4HbIl pykogodumens: 3bikoe [Jmumpuli Banepbesuy
KkaHOuOam ropuduyeckux Hayk, doueHm kaghedpb! KOHCMUMYUUOHHO20 U MyHULUNanbHo20 npaea
®IrAQY BO «Boneoepadckuli 20cydapcmeeHHbIl yHusepcumemy

AHHoTauus: B HacTosiwen pabote 0603HaYeHa CYLIHOCTb XWMMLLHO-KOMMYHANbHOMO XO3ANCTBA, a Takke
andepeHLMpoBaH CNekTp NpeaocTaBnseMbIX YCyr U PEMOHTHO-CTPOUTENbHbIX PabOT B paMKaXx KUMULLHbIX
NpaBoOOTHOLLEHMA. MMpuBeaeHa cuCTEMA NPABOBbLIX MCTOYHMKOB, PErYMMPYHOLLMX KUMNLLHO-KOMMYHAMbHBIN
cektop. O603HaYeHbI OCHOBHbIE MEPbI COLMANBHO-9KOHOMMYECKON MOAAEPXKKA COBCTBEHHUKOB HELBUXIMO-
CTW, peanu3auus rocyAapCTBEHHbIX MPOrpaMM W MOpsgok WX omHaHCoBOro obpasoBaHus. B 3akmtoueHum
NPeanpUHATA NonbITKa OLEHKN (PUHAHCOBOM AESTENBHOCTM OPraHoB rocy4apCTBEHHOI BracTu B cdhepe XKX.
KnioueBble cnoBa: XWnMLLHO-KOMMYHarbHOE X0341CTBO, CyGeuammn, KOMneHcaummn, uHaHebl, puHaHcoBast
nonuTyKa, OpraHbl rocy4apCTBEHHOMN BNACcTU.

FINANCIAL POLICY OF PUBLIC AUTHORITIES IN THE FIELD OF HOUSING AND COMMUNAL
SERVICES

Golikov Victor Vladimirovich
Scientific adviser: Zykov Dmitry Valerievich

Abstract: this paper outlines the essence of housing and communal services, as well as differentiates the
range of services provided and repair and construction works within the framework of housing legal relations.
The system of legal sources regulating the housing and communal sector is given. The main measures of so-
cio-economic support for real estate owners, the implementation of state programs and the procedure for their
financial education are outlined. In conclusion, an attempt is made to assess the financial activities of public
authorities in the housing and utilities sector.

Keywords: housing and communal services, subsidies, compensation, finance, financial policy, public authorities.

Cdpepa xununLiHO-KOMMYHaNEHOrO Xo3sicTBa (aanee - XXKX) npeactaBnsieT cobom MHOrorpaHHyo 3Ko-
HOMMYECKYI0 MOZeSlb HAapOAHOrO XO3AICTBA Hallei CTpaHbl, OCHOBOMONaraLas CywHoCTb koTopon — 6e3-
onacHoe 1 KOM(OpPTHOE xmn3HeobecneyeHne noaen. YunTbiBasi, YTo pacCMaTpMBaEMbIA CEKTOP AKOHOMUKM
peanuayeTtcs B BUAE NPefoCTaBneHus yCnyr COBCTBEHHMKAM XKUMbIX 1 HEXMMbIX NOMELLEHNA MHOrOKBapTHp-
Horo aoma (aanee — MK), MOXHO NpeanpuHATL NONbITKY AnddepeHumaLm Takux yenyr Ha:

1. KunuwHele ycnyrn. K gaHHOM KaTeropum OTHOCUTCS NnaTta 3a ynpasfeHne ynpaenstoLLen opraHu-
3auueil MHOrOKBapTUPHBLIM JOMOM, NMPOBEAEHME TEKYLLEro PEMOHTA, JKChnyaTauns u cogepxaHue oblyero
nvywectsa MKJ. BaxHO OTMETUTb, YTO NfiaTa 3a yKasaHHbIW BUL YCIyr pacCYMTLIBAETCA UCXOAS U3 KOnye-
CTBA KBaZpaTHbIX METPOB, KOTOPbIMM BMAAEKT COBCTBEHHUKI NOMELLEHWA.
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2. KommyHanbHble yenyru. 34ech uaeT pedb 0 NpefoCcTaBeHnn Takux KOMMYHanbHbIX PECYPCOB Kak:
ropsyee BOAOCHabXeHWe, XOroAHoe BOAOCHabXeHWe, BOAOOTBEAEHWe (KaHanw3auws), TenrnocHabxeHue
(oTonneHue), rasocHabxeHue, anekTpocHabxeHve, obpalleHre ¢ oTxoaamm (BbIBO3 Mycopa) 1 Ap. Pacuet
nnaThbl 3a JaHHYy ycnyry, (opMUPYETCS UCXOAS U3 KONMUYECTBA 3aperncTpupoBaHHbIX (MponUcaHHbIX) Yeno-
BeK B nomeLeHnn MK/,

B cucteme XKX 0CobHsKOM CTOUT NpOBELEHWe KanuTanbHOro peMoHTa 06LLero MMyLLecTBa MHOMOKBap-
TUpHOro Aoma. Cpasy CTOMT pa3rpaHUYnTb KanuTanbHbIM PEMOHT OT TEKYLLEro, Tak Kak nepBbii NpeacTaBnseT
cobon Hanbosnee CrOXHbIE PEMOHTHO-CTPOUTENbHBIE WUNW MHXEHEPHO-TEXHWUYECKUE paboTbl, B TO BPeMs Kak
TEKYLLMA PEMOHT BXOAMT B CoflepxaHune oBLLero uMyLLecTsa 1 noapasyMeBaeT peMOHT 06beKTOB 0BLLEero nvy-
wectsa MK[ B B1ge npodunakTuyeckux, aBapuiHbIX U NNaHOBO-NPeaYNPeAUTENbHbIX PEMOHTHBIX pabor.

BaxHO NOHMMaTb, YTO HENOCPEeACTBEHHbIM UCTOYHUKOM BbILIEPACCMOTPEHHBIX OBLLECTBEHHBIX OTHO-
WweHnin sensetcs — XunuwHel kogeke Poccuiickon ®efepaunn (ganee — XK P®) [1]. OgHako, npaBoBoe
perynuposaHue XXKX BkntoyaeT B cebs onblioe n306unme HopMaTUBHO NPaBOBbIX akTOB, Ha4MHas ¢ deae-
panbHOro 3aKOHOAATENbCTBA, 3aKaH4MBasi akTaMu OpraHoB MECTHOrO camoynpasrnenus. bonee Toro, deae-
pasnbHble 3aKOHOAATENbHbIE U NOL3aKOHHbIE MPABOBbIE aKTbl 3a4acTyl0 UMET GnaHKeTHY0 hopMy Ha 3aKo-
Hbl CyObekTa, akTbl PErMoHanbHbIX OPraHOB UCMOMHUTENBHOW BNACTX UAWM OPraHOB MECTHOTO camoynpasre-
HWa [2, ¢.105]. ObbsACHSeTCSA 3TO TeM, YTO Y Kaxaoro cybbekta PO cBosi akoHOMMYECKas, reorpadmyeckasi,
KnumaTudeckast 1 uHas cneuudmka, kotopas TpebyeT 4ONONHUTENBHOTO HOPMATUBHO-NPABOBOrO PErynpo-
BaHWS B Npefenax KOHKPETHOM MEeCTHOCTU. Mcxoas M3 U3NOXKEHHOTO W NPUHUMAs BO BHUMaHWE CoLManbHO-
OPUEHTUPOBAHHbIN MOMMTUYECKUA BEKTOP HALLEro rocyaapcTsa, KOTopbi noMumo KoHcTuTyuun PO, Takke
HaXOAMT CBOE OTpaxeHue B nonoxeHunsx XK PO, MOXHO CMeno yTBepxaaTh, YTO XWUIULHOe npaBo npega-
cTaBnsieT cobom YacTHO-Ny6NMYHY OTpachb Npasa.

lMpuBEAEHHOE BblILLE YTBEPXAEHWE, NNABHO NEPeTeKaeT K packpbITUO TeMbl HacTosLen paboTsl. Couu-
anbHbI xapakTep Poccuiickon npaBoBOM CUCTEMbI Obim OTMEYEH HecnpocTa, Hanpumep, B ¢T.199 n y.2.1
cT.169 XK P®, ycraHaBnmMBaeTcsi BO3MOXHOCTb NPELOCTaBeHUs CybCManMin 3a XKUULLHO-KOMMYHanbHbIE
ycnyrv (panee - XKY) # komneHcaumin 3a B3HOChI Ha KanuTanbHbI PEMOHT 06LLero MMyLLecTBa MHOroKBap-
TUPHOrO AOMa OTAESNbHbIM KaTeropusam rpaxgaH. OnucaHHble Mepbl CoLMarnbHO-3KOHOMUYECKON NOALEPKKM
CcoLManbHO YA3BUMbIX CIIOEB HaceneHus OCyLLeCTBRSITCS U3 cpeacTs OomxeTa cybbekta. [pusogs npumep
HOPM, yCTaHaBnMBatLLMx cybeuoum 13 eaepansHoro BrogxeTa B pervoHanbHblid C Lienbio NpenocTaBneHus
KOMMEHCaLMM 3a B3HOCHI HA KanuTanbHbIA peMOHT obLiero umyectea MK[, MoXHO npuBecTn B npumep n.4.1
lMocTaHoBneHUs agMuHucTpauun Bonrorpaackon obnact Ne89-n [3]. HecMoTps Ha TO, YTO B COOTBETCTBUM C
n.66 MoctaHoBneHus MMpasutensctBa PO Ne761, npegoctasneHne cybeuamin 3a XKKY ocyuiectsnsercs u3
cpeacts GogxeTta cybbekta. Kpome TOro, Henb3s UCKToYaTb BOSMOXHOCTb (PUHAHCOBOTO MEXBIIKETHOrO
TpaHcdepTa, npeaycmoTpeHHoro cT. 132 BK P® [4]. OcobeHHO 3TO aKkTyanbHO ecrnin pervoHanbHbIn Bomxet
9KOHOMUYECKMI 0CabneH n HecrnocobeH OCyLLECTBUTL (hYHKLMM NO NPeSoCTaBeHo Cybcuani rpaxaaHam.

Ocoboe BHUMaHWe CTOMT yOenuTb rocyaapCTBEHHbIM Nporpammam, peanusaums KOTopbIX HanpaseH-
Ha Ha Pa3BUTUE XUIMLLHO-KOMMYHANLHOrO X03sicTBa. Hambonee sipkui npumep nogobHOM nporpammbl —
«POHL, COAENCTBUS PehOPMUPOBAHMIO XUITULLHO-KOMMYHAITBHOMO X03s1CTBa» [5]. YkasaHHas rocyaapcrBeH-
Has opraHM3aLms OCyLLECTBNSET (MHAHCOBYIO NOAAEPKKY CybbekTam PO B yacTu NpoBeLeHNs KanuTanbHOro
PEMOHTa 0BLLEero MMyLLecTBa MHOrOKBapTUPHOTO AOMa, MOAEPHU3ALMN XUAULWHOTO (hoHAA 1 KOMMYHAsbHOM
WHPACTPYKTYpPbI, @ Takke NepeceneHus rpaxaaH U3 aBapuinHoro xunuila. Hemnb3s He OTMETUTb, YTO MOMU-
MO (pbefiepanbHbIX MPorpaMM, TakuX Kak pacCMOTPEHHas Bbllle, TaKKe MUMEIT MEeCTO BbiTb perMoHasnbHble
nporpammbl, (hopMUpYEMbIE W peaniayemble KaxabiM CyObekTOM CaMOCTOSATENbHO Ha CBOE YCMOTPEHME.

/3noxeHHble 4OBOAbI B HACTOSLLEN CTaTbe NOAYEPKMBAIOT CROXHbLIN (PUHAHCOBBLIN MEXAHU3M rocyaap-
CTBEHHbIX opraHoB B cepe XKX. OaHako, kak nokasbiBaeT NpakTika, HECMOTPS Ha OBLIMPHYK HOPMATUBHO-
npaBoByto 6asy M BOMbLUYK CTPOKY 3aTpaT Ha XUIMULLHO-KOMMYHambHbIA CEKTOp, rocyaapcTBo B nuue eé
NPOMUBHBIX OPraHOB MOMHOCTBLIO CPABNSETCS C YCTaHOBMEHHbIMY 3aKOHO4ATENeM 3afadYamu, NPUBOLS XU-
TNULLHbIE YCNOBUS Ha TeppuTopun Poccum B COOTBETCTBIE CO BCEMI HOPMATUBHO-TEXHUYECKUMI TpeboBaHN-
SMU M MEXOYHAapOAHO-NPaBOBbIMM CTaHZapTaMu, TeM cambiM obecneynsas BesonacHyto 1 braronpusTHyto
XU3HEOeaTeNbHOCTb JI04eN.
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PA3BUTWE 3KOJIOT MYECKOI0 NNPABA B
POCCUNCKOW DEAEPALIMA

[MAPAMOHOBA TATbAHA AJIEKCAHPOBHA

MarucTpaHT
Tynbckuit nsetutyT (cpunman) BIYHO (PMA MuHiocta Poccun)

AHHoTauma: B cTtaTbe paccMaTpuUBatOTCS 3Tanbl pasBuUTKS 3KONOrMYeckoro npaea B Poccuiickoit eaepauum.
AHanuaunpyTCs OCHOBHbIE (hakTOpbl (POPMMPOBAHUS U Pa3BUTUS SKOMOTMYECKOrO 3akoHoAaTeNbCTBa. B pe-
3ynbTaTe NPOBEAEHHOro 1CCNeaoBaHNs aBTop AeNaeT BbIBOA O TOM, YTO 3a4a4v COBEPLUEHCTBOBAHUS 3KOSO-
MMYeCKOro 3aKoHoAaTENbCTBA U ero AP eEKTUBHON peann3aumm TpebytoT 0GHOBNEHMS KOHLEeNLMM ero passu-
TSI, NEPEOCMbICNEHUS HAKOMMEHHOTO OMbiTa, a TaKKe BblAENEHNs dKOMOrmyeckoin 6e3onacHoCT B OAHO 13
NPUOPUTETHbIX HAaNPaBEHWA PAa3BUTUS CTPaHBbI.

KnioyeBble cnoBa: akonornyeckast 6€30MacHOCTb, HauuoHanbHas 6e30MacHOCTb, OXpaHa OKpYXatoLlen
cpeabl, akonoruyeckoe Gnarononyume.

DEVELOPMENT OF ENVIRONMENTAL LAW IN THE RUSSIAN FEDERATION
Paramonova Tatiana Alexandrovna

Abstract: The article discusses the stages of development of environmental law in the Russian Federation.
The main factors of formation and development of environmental legislation are analyzed. As a result of the
conducted research, the author concludes that the tasks of improving environmental legislation and its effec-
tive implementation require updating the concept of its development, rethinking the accumulated experience,
as well as highlighting environmental safety as one of the priorities of the country's development.

Key words: environmental safety, national security, environmental protection, environmental well-being.

K HacTosilemy BpeMeHu npeAcTaBnseTcs abCcornioTHO eCTECTBEHHBIM OTHOCUTBLCS K MpUpOLe Kak K
BaXKHeiLwein cocTaBnstoLen bnarononyyums yenoseka. Jkonornyeckas 6e30nacHOCTb U B 3aKOHOAATENbCTBE
BblerneHa OTAenbHO, 0CoBbIM 0Bpa3oM, YTO MO3BONSET FOBOPUTL O MPUHLMMMATBHON BAXHOCTW 3TOMO UHCT U-
TyTa. [leicTBUTENBHO: Ceiyac abConTHO CHO, HAay4YHO AOKAa3aHO M OYEBMAHO, YTO OT COCTOSHUS MPUPOAHON
cpeabl, OT aKorormyeckoin 6e3onacHoCTH, HanpaMyt 3aBUCKT U BNArocOCTOSHWE YenoBeka kak MHAMBMAA U
YenoBeyecTBa B LESIOM.

Jkonornyeckas 6e30nacHOCTb — 3TO B LIESIOM KOMMIIEKC COCTOSIHUIA, SBNEHWUI U OeACTBMIA, obecneyu-
BalOLLMX Korornyecknii banaHc Ha 3emsie v B NOBbIX €e perMoHax, cuctemMa npeaoTBpaLLEHNs dKorornye-
CKWUX aHOManwit 1 katacTpod 1 yCTpaHeHWs NOCNeACTBUN UX BPeAHOrO BO3AENCTBUS, COXPAHEHWe 3Komornye-
ckoro Brarononyuns Hacenenus. Vicxogs 3 aToro onpeaeneHuns, Mbl MOXeM CrpaBeanvBo roBOpUTh 0 HEO6-
XOAMMOCTW KOMMJieKkca Mep No 3aLluTe 3KoMorm 1 0becneyveHmto akonornieckon 6esonacHoCTH, KOTopble B
nepByto 04epeab A0MKHbI 06ecneunBaTbCs rocyaapCTBOM.

OpHako aKonorust B NpUHLMME JONToe BpeMs He CylecTBoBara cama no cebe gaxe UCKMIOUUTENBHO
KaK Hayka O COCTOSIHUM OKpyKatoLen cpedpl. A HENOCPEACTBEHHO JKOMOrMYECkoe HOPMUPOBAHMUE Kak €€ WH-
CTPYMEHT BO3HUKIIO ELLE NO3XKE.

C Havana uHgycTpuanusauum (sTopas nonosuHa XIX Beka) v BNMOTb 40 BTOPOI NONOBWHLI XX CTOmMe-
TUSI, TO €CTb, NPAKTUYECKM CTO NET, YENOBEYECTBO HE BOCMPUHMMANO KaK Yrpo3y NpOM3BOLACTBEHHbIE BbIOPO-
Cbl U Apyrvie NoBoYHble BO3LENCTBIS HA OKpYXatoLLyto cpeay. [laxe HECMOTPS Ha BUANMbIE HEBOOPYKEHHBIM
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r11a3oM HeraTuBHbIE NOCNEACTBUS B BUAE 3aBOACKOM KOMOTH, 3arpsi3HEHHBIX OTXOAaMM PeK U yXyaWeHus co-
CTOSIHUS 3[,OPOBbS XMTENEN NPOM3OH NO CPABHEHMIO C TEMW, KTO NPOXMBan Ha 6onee yaanéHHbIX oT npea-
NPUATUIA TEPPUTOPHUSX.

MpumepHo fo 60xx rogoB XX Beka OTHOLIEHWE K Npupoae Obino cyrybo notTpebutensckum: ponb urpa-
110 UCKMIOYNTENBHO YTUNIUTAPHOE NPUMEHEHKE nonesHbix pecypcoB. OcobeHHo BonbLLyio ponb Takas nosnu-
TUKa Urpana Aans CTpeMUTENbHO Pa3BMBAOLLErOCs, a NOCre — YYacTBYHOLLEr0 B BOWHE M OMPaBstoLLerocs
nocne Heé CCCP.

BaxHenwen 3agayeit 6bIn0 co3agaHMe coumanucTuyeckoro obulectsa, No3TOMy SKCMyaTaums npupo-
Abl paccmaTpuBarnach Kak HeYTo eCTEeCTBEHHOE. TeM He MeHee, NoTpebuTenbCkoe OTHOLWEHWe BCKOpe cka3a-
0Cb: PE3KO YXYALUMIIOCh COCTOSIHUE OKpYXKatoLlen cpefdpl, 370, B CBOK OYepedb, OTPasuriochb Ha NasX.
BmecTe ¢ Tem BONpOC 3KoMoru cTan NOAHAMATLCS U Ha MEXOYHapOLHOM YPOBHE.

B atux ycnosusx ctana copmupoBatbes npupogooxpaHHas nomutuka CCCP. lMpoucxognt nepsbin
nepenoMHbIN MOMEHT: cosgaHue B 1960 rogy nepsoit B cTpaHe CTyAeHYeckon [pyxuHbl OXpaHbl NpUpoab!.
[eatensHoCTb €€ 1 Apyrux nofoBHbIX APYXUH, KOTOPbIE CTanu NOSIBAATLCA BCMES 3a Heil, Hocuna npeumy-
LECTBEHHO MPaKTUYECKWUA XapakTep, Tak YTo pesynbTaTbl ObiNM XOPOLWO 3aMeTHbI, U 3TO MOTWBMPOBAIO
rpaxzaH, noBblLlas UX UHTEPEC K OXpaHe NpupoAbl. B ToM xe rody BO3HWKMO v Gonee maclutabHoe asuxe-
HWe «3a NEHWHCKOEe OTHOLLEHME K MPUPOAEY, AENCTBOBABLUEE HA MPEANPUSTHSX, B OPraHn3aLmsx u yypexae-
HWAX MO BCeit cTpaHe. Takum obpa3om, NosiBUNMCh OOLLECTBEHHbIE OpraHM3auuy, CTaBsLuMe CBOEN LEMNbIO
3awnTy NpUpoab!.

Bmecte ¢ Tem yBenuuMBanachb ¥ ponb rocydapcTBa Yepes Co3haHWue COOTBETCTBYHOLIEN HOPMAaTUBHO-
NpaBoBon 6a3bl. Tak, Obln NPUHAT NepBbIN 3akoH 06 OXpaHe OKPYatoLel cpedpl, @ BCeA 3a HM MOSIBUIUCH W
KOAEKCbI, 1 MHbIE HOPMATUBHO-MPABOBbIE aKTbl, PETYNMPYHOLLME NMPABOOTHOLIEHMS B Chepe NPUPOLONONb30BaHMS.

Cospasanuch cneupanbHble KOMUCCUM W HAPOAHbIE COBETbI — OpraHbl BNacTH, Ybst AeATENbHOCTb Obl-
Ia HanpaBneHa UMEHHO Ha 3alyuTy okpyxatoLien cpedpl. Co CTOPOHbI rocydapcTsa Npogonxanac npocee-
TUTENbCKAs AedTenbHOCTb. Pesko nomeHancs Bektop arutaumu. M3 «mactepckon» npupoga crana «marte-
pbloy. BMecTe ¢ hopmmpytoLleics 3akoHogaTenbHoi 6as3on NonMTMKa BOCMMTAHUS OTBETCTBEHHONO OTHOLLE-
HWS K OKpYXatoLen cpede JomxHa Bbina CHU3UTL BbIToBOE 3arpssHeHue. CTamu Takke Lmpe yHKUMN 1c-
MOMHUTENbHbLIX OPraHoB, W3MEHUNAch, YCMOXHUIACh M pacLuMpurach CUCTeMa rocyfapCTBEHHOrO ynpasne-
HWA OXpaHOW NpupoAbl: Tak, Obinn 0Bpa3oBaHbl creuranu3npoBaHHble KoMMccun U KoMuteTbl Npu CoBeTax
Munuctpos CCCP, pecnybnuk, kpaes u T.4.

B 1988 r. co3ngaétca npupoLooXpaHHbliA OpraH CO3HOTO 3HaveHust: [oCy[apCTBEHHbLIA KOMUTET Mo
oxpaHe npupogsl CCCP. Mog cBOE KOHTPOIb NPUPOACOXPaHHY0 AesTenbHocTb B3sna KINCC.

OnHOBPEMEHHO C pa3BUTHEM COOTBETCTBYIOLLErO rocannapara CTano passuBaThCs U ero uHaHCUpo-
BaHue. bbinu co3aaHbl cneumanuaMpoBaHHble BIOMKETHI, @ TaKKe BblAENATbCA LeNeBble CpeacTBa Ha peanu-
3aUM0 pasnYHbIX NPOrpamm.

Takke cTanu npoasuraTbCs 1 NOOLPATLCS HayYHble UccrnegoBaHus B ccpepe akonorun. C 80-x rogos
0bLieCcTBEHHbIE ABWMXEHUS HabupatoT BOMbLUYO CUNY U BIIMSHWE Ha roCyLapCTBO, CTaB B HEKOTOPOM CMbICHe
€ro aHTaroHucTamu, 0CobeHHO B BOMpOCax MPOEKTOB, UMEILLMX NOTEHLMANbHYI0 ONacHOCTb (HanpuMep, no-
BOPOT CUBMPCKIX PEK).

Hanuune aHTaroHmMama co CTOpPOHbI OBLLECTBEHHOCTU B ONPEeAENEHHON MEPe CBA3aHO C HEUCKOPEHE H-
HbIMW HeoCTaTKamMn COBETCKOM NPUPOL0OXPAaHHON CUCTEMbI: OHA OCTaBanachb KpanHe yTUNMTapHOW, Aenas
aKLEHT He CTOMNbKO Ha 3aluuTe, CKOMbKO Ha BOMPOCaX MCMONb30BaHUSA PECypcoB. B peanusaummn pelueHunin u
NPUHATAN HOPMATUBHBIX aKTOB Bblna 3HauUTENbHAs [ONS HENOCNEA0BATENBHOCTU M HENOrMYHOCTW. WV npm
TOM [MaBHbIM MPOTUBHWUKOM MPUPOLOOXPaHHbIX HOBLUECTB SBMSNACh LEHTPan13oBaHHas agMUHUCTpaTUBHas
cucTeMa, koTopas WX U BBOAMna.

K coxaneHuto, MHOTME W3 CyLLEeCTBYHLLMX NPOBNEM COXpPaHUMMCh 1 B POCCUIACKON NPUPOA0OXPaHHON
nonuTuke. N3BeCTHO, YTO BO MHOTOM POCCUIACKOE 3aKOHOAATENbCTBO NEPEHUMAET OMbIT COBETCKOMO — 1 3TOT
CnyYan, K CoXaneHuio, He UCKITIoYEHIE.

OpHako B psie acnekToB COBPEMEHHOE 3aKOHOAATENbCTBO BCE-TAKW 3HAYUTENBHO NPOABWHYNIOCH NO
CpaBHEHMIO CO CBOMM MpefLleCcTBEHHUKOM. B kakoM-TO CMbiCne peyb Bcerga MAET O KOMMpOMUCCE Mexay
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9KOMOrMEN M SKOHOMUKOM: HEMb3s OTpULATh, YTO NKOAAM AN noaaepxaHus HeobXoauMOro YpOBHS XM3HU
HeobXxoaNUMbl NPeanpUATAS, OCYLLECTBNSIOLMNE NPOU3BOACTBEHHYID AEATENbHOCTb U HEOOX0AMMO NPOU3BO-
AUTb CaMy XO3SMCTBEHHYIO [eATENbHOCTb, CONPSHKEHHYIO C UCMONb30BAHWEM BPEAHbIX BELLECTB, HO B paBHOM
CTeneHn HaMm HeobxoaMMa W KavyeCTBeHHas NpPUPOAHas cpeaa, NOCKOSbKY YeroBEK Tak UK MHaye SBnseTcs
Buonornyeckon eanHuuein. MNoatomy akonornyeckoe 3akOHOAATENbCTBO NpeacTaBnseT coboi KOMNPOMMCC-
HOe peLLeHne Mexay HeobXxoaMMOCTbI0 NPOU3BOAMUTL M HEOBXOAMMOCTBIO NoaaepxuBaTtb Guocdepy, ycta-
HaBNWBas Takue OrpaHUYeHKs], KOTOpble NO3BONANM Obl NPEANPUATUSM OCYLLECTBAATL CBOK AEATENbHOCTD,
HO OZHOBPEMEHHO C 3TUM He NO3BONANK Bbl NPeBbIWAaTh YPOBEHb AOMYCTUMOrO BO3AEUCTBUS BO 3bexaHue
paspyLLeHus cpeabl.

Mpobnema 3Kkonorm4eckoro 3akoHoAaTeNbCTea, 0COOEHHO B Poccun, B HACTOSILLEE BPEMS 3aKMOYaeTCs
B €ro kpanHen nubepanbHOCTH M MATKOCTW. B TO Bpems, Kak B 3apyBexHbIx cTpaHax TpeboBaHWs K npeanpus-
TUSIM MOCTOSIHHO YXecTovatoTcs, B Poccum aToT npouecc UaéT 04eHb MEANEHHO.

[ns cpaBHEHUS! aTUNMPOBAHHbLIN BEH3NH, COAEPXALLMA 3HAUNTENBHOE KONIMYECTBO NETYYMX COeauHe-
HWIA CBMHLA, Obln OKOHYaTESbHO 3anpeLyéH Ha Tepputopun EBponelickoro corosa B 2000 rogy, X0Ts CTpaHbI-
YYaCTHWKW COto3a B BOSbLUMHCTBE CBOEM MPUHSANM 3anpeT paHblue. B PO xe Takon 3anpeT Obin yCTaHOBMEH
Tonbko B 2002 roay, X0Ta Bpes, HaHOCUMbIA CBUHLIOM, Obln Hay4YHO NOATBEPKAEH [1].

To e caMoe MOXHO CKa3aTb M O «YUCTLIX» UCTOYHMKAX SHEPTUW: B TO BPEMS, KaK BO BCEM MMpe Mo-
CTeneHHO BBOAATCS BCE Gonee cTporue aKonorumyeckue Hopmatmebl Ang TOC, a npeanoyTeHue oTaaéTtcs
BO30OHOBMNSAEMbIM MCTOYHMKAM SHeprn, Anst Poccum Tennosble 3NeKTPOCTaHLMM BCE eLLé SBNSTCA npuopu-
TETHBIMW, W OrPaHNYEHNsI HA HUX HaKNadblBaAOTCS AOCTATOYHO MSrKUE.

AHanornyHas cutyauusi cknagbiBaetcsl B chepe npou3BOACTBA: NULLb CPABHUTENBHO HEAABHO Obinu
HanoXeHbl CTPOTME OrPaHWYEHUst Ha LENMoNO3HbIA 3aBOM, HECKONbKO AECATUNETUA OTPaBsBLUMA 03€pO
Baikan 1 nocnyxuBLUMI B Havane-cepeanHe ABYXTbICAYHbIX FOLOB NMPUYMHON MACcCOBOMO BbIMUPAHWUS SHAE-
MWYHOM (hayHbl, BKIOYAs YHUKambHbIE MUKPOOPraHu3Mbl, NOAAEPXKMBAIOLLME B HOPME YACTOTY BOAbI B 03€peE.

I nencTBUTENBHO, C OAHOM CTOPOHbI, FOCYAAPCTBO, MyCThb U COBCEM HE4ABHO MO UCTOPUYECKAM Mep-
kam, co3garno 3akoHogatenbHyo 6a3sy B cchepe akonorun. Bonpoc e€ ahdhekTBHOCTI, BNPOYEM, JOCTATOYHO
ANCKYCCUOHHBIN. Poccuitckas deaepauyus no ypoBHIO dKonorum Haxoautes Ha 58 mecte u3 180, uto ssnsetcs
He nyywum pesynbtatom [2]. A poccumnckue ropoga, B Tom yucne A3epxuHck n Hopunbck, TpaguuMoHHO Mno-
nagatot B ToM-10 cambIx 3Kkonornyecku HebnarononyyHbIX ropogoB Mupa, yctynas begHon WHamm m npo-
MbILLIEHHOMY ruraHTy Kutato. MpuynH TOMy MHOXECTBO: Kak HECOBEPLUEHCTBO CaMiX No cebe HOpMaTUBHbIX
aKTOB, OT/IMYAOLLMXCS, B TOM YKCHe, BECbMA MSATKUMU CaHKLMSMU, Tak U NpobriemMamu B 1X NPUMEHEHNN.

Takum 06pa3om, CTOUT Ckas3aTb, YTO AKONOrMyeckas 6e30MacHOCTb, Aaxe Npu BCEM 3TOM, He SBMSETCA
NPUOPUTETHBIM HarnpaBneHeM pasBuTUS (MO CPaBHEHWIO, HANPUMepP, C BOEHHOM M 3KOHOMMYECKOM), OAHAKO,
0CcoBEHHO B HENPOCTOM TEKYLLEN 06CTAHOBKE, COBEPLLEHHO TOYHO LOMKHA BOMTU B psif TakoBbIX. Mbl BUAMM 3Ha-
YMTENbHBIE MOABVXKM B 3TOM HaNpaBneHuu, YTo, OAHAKO, He AT 4O CUX NOP NOSIHOrO MpaBa roBOPUTbL O KOPEH-
HOM Nepenome CUTyaLuu, MOCKOSbKY BO MHOMOM 3TU MOABWKKM CKOPEE AeKapaTUBHBIE, HEXENW pPearnbHbIe.
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JAKOHOLATENBCTBO 0 KOH®WUCKALIMA
NMYLLLECTBA B bOPbbE C KOPPYMLIUEN

HI'YEH TAH 3YHI

KypCaHT
KypraHckuid norpaHnYHbIi UHCTUTYT

AHHoTaums: B ctaTbe paccmaTprBaeTCs posib KOHGMCKaLMM MMYLLECTBA, YCTaHOBMNEHHON B YK PO B 6opbbe
C KOppynuuei, kak Mepa yronoBHO-NPaBOBOrO xapakTtepa. B cBeTe u3yyeHus, aHann3a KoHgucKaLmm umyLe-
ctea B KonseHum OOH npotus koppynuun n B YK PO oBpalyeHo BHUMaHWE Ha MOHATME «KOPPYNLUMOHHOE
NMYLLECTBOY, CBA3AHHOE C KOPPYNLUMOHHBIMM NPECTYNNEHNSMM.

KntouyeBbie cnosa: koHhbuckauus umyllectsa, KonseHumn OOH npoTuB koppynuuu, KOppYnuUMOHHOe UMyLLe-
CTBO, Mepa YrofIoBHO-NPABOBOrO XapakTepa, MpOTMBOAENCTBUE KOPPYNLMK.

ANTI-CORRUPTION PROPERTY CONFISCATION LEGISLATION
Nguyen Tan Dung

Abstract: The article discusses the role of confiscation of property, established in the Criminal Code of the Rus-
sian Federation in the fight against corruption, as a measure of a criminal law nature. In the light of the study and
analysis of the confiscation of property in the UN Convention against Corruption and the Criminal Code of the
Russian Federation, attention is drawn to the concept of "corrupt property" associated with corruption crimes.
Key words: confiscation of property, UN Convention against Corruption, corrupt property, criminal law meas-
ure, counteraction to corruption.

Koppynuws npeacTtasnset cobon oauH M3 CaMblX CEPbE3HEMLLMX 1 OMACHbIX BbI3OBOB YESIOBEYECTBY
pa3suTuio. OHa He TOMbKO NofBepraeT puUcky cyBepeHUTeT M Be3onacHOCTb rocydapcTBa; HO U NoapbiBaeT
CaMu yCTOM YeroBEeYECKOM LMBUNU3aLMK, HapyLLiaeT HopMarbHOe pasBuTME BCeX Cep XU3HW Miogei, CHu-
XaeT WX HpPaBCTBEHHOCTb W MaTepuanbHoe 6narococTosHue, a Takke ycyrybnseT oauH 13 CamblX OMacHbIX
KaKk Anst YerI0BEYECKO XM3HM, TaK U ANs BeAeHNs busHeca KpuamcoB — Kpuainc gosepus [1].

Koppynuws no cBoem CyTu ABNSIETCS 3KOHOMUYECKUM MpecTynneHneM. Lienbio npecTynHUKOB SBRSeTcs
BO YTO Obl TO HM CTamno NPUCBOUTL UMYLLECTBO B CBOWX KOPBICTHbIX LIEMSX, MOITOMY CaMbIM CUIbHBIM YAapoM
MO MCUXONOTMK KOPPYMNUPOBAHHbIX MPECTYMHUKOB, ANS NPefoTBPaLLeHns 1 YCTpaHEeHUs MOTUBa KOppynuuu
W3 WUCTOYHWMKA SBNSETCS KOHMCKaums Bcero A0ObITOrO uMMylecTBa 4epe3 Koppynuuo. KoHduckaums
WMyLLECTBA, MOJYYEHHOrO B pesynbTaTe KOppynuwW, SBRSeTc Haubonee npakTUYHBIM  CrMOCOBOM
NpeofoneHns NocneacTBui Koppynummu, 0cobeHHO MaTtepuarnbHbiX. Kpome TOro, BO3BpaLLeHWe aKTUBOB HE
TOMNbKO MOMOraeT BEpHYTb PECYPChl roCyAapCTBy A1 NPEAOCTABNEHUS OCHOBHbIX OBLIECTBEHHbIX YCMYT, HO
TaKKe SABNAETCS pe3ynbTaToM YCUIuii rocyAapcTBa no COBEPLLIEHCTBOBAHWIO MHCTUTYTOB, HEKOMMETEHTHOCTM!,
noTeHUmMana npaBoOXPaHUTENbHbIX OpraHoB 1 0becneyeHnio cnpaBesIMBoOCTH. Ha MexayHapo4HOM YpPOBHE
KOHuckauma umyulectea Obina obocHoBaHa ¢ 1990-x rogoB, OAHAKO TONMbKO C nosiBNEeHneM KoHBeHLmM
OpraHusaumn O6beanHeHHbIx Hauwit npotus koppynuum ot 31 oktsbps 2003 roga B8 OOH 6bin ycTaHOBNEH
pearnbHbIi PeXUM KOH(UCKaLmUs MMyLLeCTBa.

OcHoBaHus Ans KOH@UCKaLWW B 3HAYUTENBHON CTEMNEHU KOPEHWMUCH B JABHEM MOPabHOM NpUHLMNE
cynos obLiero npasa, BbIpaXEHHOM Ha NaTbiHK: «HWKTO He AOMKEH MofyvaTb BbIroZdy OT MPECTynneHus»
(commondum ex injuria sua non habere debet).
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AKTYAJIbHbIE BOMPOCHI FOPUCTIPY AEHLIW

K Havany 1970-x rogoB poaunacb Teopust BO3MOXHOCTEN Ans coBeplueHus npectynneHus (Crime
Opportunity Theory), B KOTOPOW rOBOPUTCS, YTO NPECTYMHMKM YacTO AeNatoT paumoHarbHbI BbIGOp W 4acTo
BbIOVMpAIOT Lienu, KOTOPble OHW CYWATAKT BbIFOAHBIMU, C HAUMEHBLUMMW yeunmamm u puckom. Cpeamn Tpex
OCHOBHbIX COAepXaHWA Teopun BO3MOXHOCTEN MPeCcTynHWka Teopus pauuoHanbHoro Bblbopa (Rational
Choice Theory) MOXeT npefocTaBUTb BaXHble apryMeHTbl, CrnocobCcTBYS (hOPMUPOBaHMIO (HUMOCOGCKOM
OCHOBbI ANS NOMUTUKK U CTPaTErMK NPeaynpexneHns npecTynHoCTA B LESOM W KOH(MCKaLMK UMYyLLECTBA B
yacTHoCTU [2]. lMpuMeHeHne 3ToN Teopun K nyOnMYHOM KOH(UCKALMM NOKasblBaeT, YTO YCrex cTpaTteruit
Bopbbbl C KOPPYNUMEN N KOH(UCKALMN B 3HAYUTENBHOM CTENEHW 3aBUCUT OT YCUNWIA CTPaH Mo:

—  MOBbILIEHUO YPOBEHb PUCKA COBEPLLEHNS NPECTYNNEHNS;

—  ymaneHuo 6naronpusaTHbIX YCNOBUSX ANS NPECTYNHOMO NOBeAEeHNS U;

—  NAWEHMO OXAAEMON NPECTYMHUKOM BbIrogbl, TO €CTb UMYLLECTBO, HAXMTOE MPECTYNNIEHNEM.

XOTS BeAb BblEYKa3aHHbIE YCUNWS B MPUHUMNE OOMKHbI  OCYLLECTBMATLCA  OLHOBPEMEHHO,
NCKOPEHEHNE OKOHOMMUYECKOW BbIrOAbl OKa3blBAETCH CaMblM CWUSbHBIM U MPSMbIM y4apoM MO MOTMBaM
NPeCTYNNeHns, B YeM 3aKntoyaeTcs npobrema 3KOHOMUYECKUX MHTEPECOB.

B ntoboit nonuTuyeckoir cucteme HeoBXoaMMO 3awmaTb M MPUMEHSTb PEXUM COBCTBEHHOCTH,
KOTOPbIN BKMOYAET Kak rOCYAApPCTBEHHYK, TaK M 4YacTHyl COBCTBEHHOCTb. KoHuckauus umyllecTsa
aBnsieTca ahPEKTUBHON MePON 3alnTbl pexuma COBCTBEHHOCTU - BaXHOM OMOPbl SKOHOMMUKM U PasBUTUS
Kaxgow CTpaHbl, a Takke 3aLuThbl NpaB COBCTBEHHOCTU - OAHOIO 13 OCHOBHbIX NPaB CTPaHbI.

C [Jpyron CTOPOHbI, 3allMTa W rapaHTus npaB COBCTBEHHOCTW TaKKe AOMKHbI MPUHUMATLCA BO
BHMMaHWe B npoLecce KoHMcKaLm umyLLecTsa. [N1oToMy YTo ecrv KOHgMCKaLMUs He NPOBOAUTCS C AOMMKHON
OCTOPOXHOCTBIO, OHA TaKKe MOXET HaHEeCTH yLLepb HEKOTOPLIM OCHOBHBIM NpaBam YerioBeka.

B 3aBMCYMOCTM OT HaM4MS UMYLLLECTBA KOHAMCKALIWK UMYLLIECTBA MOXHO Pa3AenuTb Ha criedyoLve Bab!:

—  KoHduckaums umyLLecTBa Ha OCHOBE MMYLLECTBA — 3TO BUA KOHMUCKaLMK, NpW KOTOPOM MoBpe-
XOEHHOE UMYLLECTBO BCe elLLe CYLLECTBYET U UX MOXHO MAEHTUPMLMPOBaTh. UTOObI NPOBECTY KOHGUCKALMIO
WMYLLLECTBA B TaKOW BUAE, OpraHbl BNacTy AOMKHbI [oKa3aTb CBA3b MEXY UMYLLECTBOM U NPECTYNNEHUEM.
OTOT BWA B3biCKaHWs He ByaeT paboTaTb, ecnn NPeCcTynHUK MEPTB, CKPbINCA UK UMYLLECTBO BbiNo paccpe-
[OTOYEHO HE3AMEYEHHBIM.

—  KoHduckaums nMyLlecTBa Ha OCHOBE LIEHHOCTU MMyLLECTBA — 3TO BUA KOH(MCKaLWW, Korga
UMyLLEeCTBO BOrblUe He CYLIECTBYET UM He MOXET OblTb OnpeaeneHo, NOCKOMbKY OHO BbIfn YHUYTOXEHO,
MOBPEXEHO WNW nepeBefeHo B Apyrie opMbl. ITOT BUA KOHPUCKALMKM UMYLLECTBA NO3BONSET BEPHYTH
WMYLLLECTBO WM AEHBM, PABHYK CTOMMOCTU UMYLLIECTBA, NOSTYYEHHOTO B pesynbTaTte NpecTynneHus, u nobo-
ro UMyLLecTBa, NMpUHaANexallero NpecTynHuky. MpenmMyLLecTBO 3TOr0 BMAA B TOM, YTO OHa CHIXaeT bpems
OTCNEXMBAEMOCTU U [JOKa3bIBAET CBSA3b MEXAY NPaBOHAPYLLEHUEM U UMYLLECTBOM.

Mo cBoen npupoae KOHUCKaLMIO UMYLLECTBA MOXHO pa3feNinTb Ha creaytoLme Buabl:

—  KoHduckaums uMyLLecTBa Ha OCHOBE OCYXAEHUS: B 9TOM BULE OCYXaeHue sBnsetcs obssaTernb-
HbIM YCMOBMEM 4715 NPOBEAEHNS KOHMUCKALMW UMYLLLECTBA. XOTS TOT BUJ, SCHO NOKa3bIBAET CAEPXKMBAIOLLMIA
3(heKT 3aKoHa, OH CYMTAETCS HeYMECTHON B Bopbbe C KoppynLueil, NOCKOMbKY OHa He OCYLLECTBUMA, ECI
06BUHSAEMBIN YOUT, CKPBINCS, NPECTYNHUK HE MOXeT BbITb MAEHTU(MULMPOBAH W NOMb3YETCS NbroTaMu, UMMY-
HWUTETOM OT cyaeBHOro NpecneaoBaHNs UK HeLOKa3aHHOCTbIO MPECTYNeHNS.

—  KoHduckaums umyLiectsa 6e3 oCyxaeHus: COOTBETCTBEHHO, UMYLLECTBO MOXET ObITb KOH(UCKO-
BaHO 6e3 npuBreYeHNst NOJ03PEBAEMOrO K YrONOBHOM OTBETCTBEHHOCTU. [pemmyLLecTBo 3ToM PopMbl 3a-
KNKoYaeTcs B TOM, YTO Cy[ BCE e MOXET NPOBECTU KOH(UCKALMIO UMYLLECTBA, [axe eCnu NpaBoOHapyLUUTENb
He MOXeT BbITb OCYXXAEH, MOTOMY 4TO OH MEPTB, CKPbIBAETCS, OTCYTCTBYET MM NONb3YETCH UMMYHUTETOM.

Ctout 0TMETUTb, YTO B CBOEN pabote [JogoHoB B. H. BbigensieT ABa OCHOBHbIX BMAA KOHUCKALWMN:
obuwyto 1 cneumnansHyo. ObLlas KoHUCKaums npegycMaTpuBaeT U3bATAE BCETO UMYLLECTBA OCYKAEHHOTO,
cneuuanbHas — nNuLb onpeaenéHHbIx ero BuaoB. Kak npasurno, B nepeyeHb BUAOB UMYLLECTBA, MOANEXALLMX
cnewpanbHOM KOHMCKaLUmMm, BKIKOYaeTCs:

—  OpyAus W CpencTBa, WHble NpeaMeTbl, UCMONb30BaBLUMECH AN NOLATOTOBKW U OCYLLECTBREHUS
NPeCTYNHOro AesHus;

—  [eHexHble CPeacTBa, MHOe UMYLLECTBO, NOJTy4YeHHbIe B pe3yribTaTe COBEpLUEHNS NPECTYNIeHNs;
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—  npeaMeTbl, u3bsATbIE 13 cBOBOAHOMO 060poTa (OpyKMe, HapKoTUYeckue cpeacTea u T. n.) [3, ¢.137].

Mpu aTOM CnegyeT 0bpaTuTb BHUMAHWE Ha TO, YTO KOHJMCKaLMS UMYLLECTBA B POCCUNCKOM YrOSTIOBHOM
npaee TPaAaWLUMOHHO BbICTyMana B Ka4yeCTBe CaMOCTOATENBHO BUAA YrONIOBHOMO HakasaHus. OHa npegycmart-
puBanacb JOPEBOSTHOUMOHHBIMW YrONOBHLIMU 3aKOHaMW 1 BCEMMW YrOSTOBHBIMM KOLEKCaMu, AeCTBOBaBLLMMY
B coBeTckoe Bpemsl. COOTBETCTBEHHO, KOH(MCKALMA UMYLLEeCTBa COCTOsANA B NPUHYANUTENTbHOM Be3Bo3Me3 -
HOM M3bATMM B COOCTBEHHOCTb rOCYAapcTBa BCETO UM YacTu UMYLLECTBA, ABNSKOLErocs COBCTBEHHOCTHI
OCYXXEHHOTrO0, U NMPUMEHSANACch TOMbKO B CRy4asX, NPeayCMOTPEHHbIX CaHKUMaMM cTatber OcobeHHON YacTu
YK P® 3a Ts3KKME M 0COB0 TSHXKME NPECTYNNEHUS, COBEPLUEHHBIE 3 KOPBICTHBIX NOBYXaeHWNA [4].

CylLecTBylOT MpefcTaBneHnss 0 TOM, YTO KOH(MCKaLMs WMMyLLecTBa 3aTparuBaeT YreHOB CEMbM
NpaBOHAPYLLNTENS, @ 9TO HEPa3YMHO 1 HeCcnpaBeamBo.

OCHOBHOW apryMmeHT 34€eCb COCTOUT B TOM, YTO MPUMEHEHWE KOH(UCKALMW MOXHO MOHUMATb B TOM
CMbICIIE, YTO NMLO Haka3blBaeTCs 3a MPECTYnfeHne, CoBepLIeHHoe He UM. O4eBMAHO, YTO KOHMCKaLms
MMYLLECTBA SBMAETCS He TONbKO HakasaHueM A1 NpaBoOHapYLLMTENS, HO 1 3aTparuBaeT npasa HacneaHUKoB
W TPETbUX UL, TOrAa Kak B MPUHLMNE YronoBHas OTBETCTBEHHOCTb HOCUT TOMBKO NEPCOHasbHbIN XapakTep 1
Mepbl HakasaHWs OrpaHUYeHbl 1 QOMKHbI 3aTparuBaTh TOSNbKO BUHOBHBbIX.

OpHako, CywecTBYET MHHOE MHEHWE, YTO KOH(MCKaUMsi MMyLLecTBa SBNSETCS CYpPOBbIM, HO
HeobX0AMMbIM HakasaHWeM. 34echb, XOTS Heobxogumo yBaxaTb M obecneymBatb npaBa W MHTEPECHI
POACTBEHHMKOB MPECTYMHUKOB, HeMb3s OTpUUATb, YTO MPECTyNneHWe Takke NPUYMHMIO yuwepd apyrum
nogsm u obuiectsy B Uernom. Takum 0bpasom, MONOXKEHME O YaCTUYHOW KOHMCKaLUMM MMYyLLECTBa W
BO3BpaLLEeHWUW NOTEPNEBLLMM HEOBXOAMMO, HO €ro CrefyeT TONKOBaTh U NMPUMEHSTb C OCTOPOXHOCTBIO, YTOObI
n3bexatb 3n0ynoTpebneHuit.

Mpobnema, noctaBneHHas nepes 3akoHogaTeNsMu, 3akno4aeTcs B TOM, Kak 06eCrneunTb coLpanbHyto
CcnpaBeaMBOCTb B PEryNIMPOBaHUM CaHKLMIA MO KOHMCKaLMW UMyLLeCTBa.

OTa npobrema OCHOBATENbHO pelueHa NyTeM BKMOYEHWUS KOHUCKaumn nvylectsa B pasgen VI YK
P® «/Hble mepbl yronoBHO-NpaBoBoro xapaktepa». CornacHo ct. 104.1 YK P® koHduckaums nmyliectsa —
Mepa YrorioBHO-NPaBOBOrO XapakTepa, 3aKnioyarowascs B npuHyanTensHom 6e3so3mesgHoM obpalleHnn no
0BBWHUTENBHOMY MPUrOBOPY CyAa B COBCTBEHHOCTb rOCYAAPCTBa YCTAHOBMNEHHOO YrONOBHLIM 3aKOHOM UMY-
LiecTBa.

KoHdpuckaumm Takke nognexar nobble Joxodbl OT 3TOT0 UMYLLECTBA, 3a UCKMOYEHNEM UMYLLECTBA U
[0X0Z0B OT HEro, KOTopble NofnexaT BO3BPaLLEHUIO 3aKOHHOMY Briagesbly [9].

[eicTBUTENBHO, KOH(UCKALMS UMYLLECTBA, KaK 1 HakasaHWe, HanpaBreHa Ha BOCCTAHOBMEHME COLy-
arnbHOM CNpaBeanMBOCTH, a TaKkke 1CNpaBneHne OCYXOEHHOro U NpedynpexaeHne CoBepLUEHUS HOBbIX Npe-
ctynnenuin. OaHako, Mpuesckuin P. . n KnptoxuHblin A. B. 0TMeYatoT, YTO KOHUCKALMA UMEET U CBOM LiENN:
MaKCUMasibHO MOMHO BO3MECTUTL YLiepb noTepneBLUeMy 3a CHET UMYLLECTBA, NOANEXALLEro KOH(UCKaLMu,
U3bATb 4OXOAbI, NONYYEHHbIE NPECTYNHLIM MYTEM, U BO3AENCTBOBATb HA 3KOHOMUYECKWNE OCHOBbI MPECTYNHO-
cTu. 10 9TOM NpUYMHE KOHPUCKALMIO MMYLLECTBA HEMb3S paccMaTpuBaTh Kak «0CobbIy BIL AOMOMHUTENBHO-
ro HakasaHus [6, c. 322].

Obpatumcs k cT. 2 KoneHumn OOH npoTus Koppynuuu, rae paccMaTpuBaroT «MMYLLECTBOY Kak Mtobble
akTvebl, Oyab TO MaTepuanbHble WK HemMatepuanbHble, ABWKAMbIE UK HEABWXUMbIE, BbIPaXEHHbIE B Be-
Liax unv B npagax, a Takke rpuanyeckue JOKYMEHTbI UK akTbl, NOATBEpXAAtOLLME NpaBo COBCTBEHHOCTM Ha
TaKue akTUBbI UMW UHTEPEC B HUX; «AOXOAbI OT NPECTYNNeHNUs» Kak noboe UMyLLECTBO, NprobpeTeHHoe Mnu
Nomny4YeHHoe, NPSIMO 1N KOCBEHHO, B pesynbTaTe COBEPLLEHMS Kakoro-nnbo npectynnexns [7].

B n. 1 c1. 31 KoHeeHumn OOH npoTuB Koppynuun npeaycmMaTpuBaeTCs MMYLLECTBO, MOAMNEXaLLee KOH-
dmckaumm, kak [OXOAbI OT MPECTYNNEHNA, NPU3HAHHBIX TAKOBbIMU B COOTBETCTBUN C HACTOsLLEN KOHBEHLMEN,
UMW MMYLLECTBO, CTOUMOCTb KOTOPOrO COOTBETCTBYET CTOMMOCTM TakWX LOXOAOB; UMYLLECTBO, 060pyaoBaHMe
W Opyrve CpeacTBa, MCMOMb30BABLUMECH MMM MpefHa3HavaBLUMECS AN UCMOMb30BaHUS MPU COBEPLLEHWM
NPecTynneHni, NPU3HaHHbIX TAKOBLIMU B COOTBETCTBUM C 3TOM KOHBEHLMEN [8].

AHanua noHaTus «umyiiectsox B €T. 104.1 YK P® v nonatusa «umyLlectso» B KonseHumn OOH npotus
KOppYNuuK CBUAETENLCTBYET O TOM, YTO 0OLiEe MOHMMaHWe 1 NPUMEHEHWE UMYLLECTBA, NOANEXaLlee KOH-
(uckaLmm 3aKTio4aeTCs B PacLUMPEHUI KaTeropun akTMBOB, KOTOPbIE CYMTAIOTCS «KOPPYMNLMOHHBIMU UMYLLEe-
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cTBOM». Mbl cunTaem, 4to HeobXxoaMMO NPOSIBNATL MBKOCTL B ONPEAENEHNN «KOPPYNLMOHHOMO UMYLLECTBAY.
Co0TBETCTBEHHO, HEOBXOANMO BBECTW OTKPLITOE MOHATUE O TOM, YTO KOPPYNUMOHHOE WMYLIECTBO — 3TO
noboe MyLLECTBO, CBA3AHHOE C KOPPYNUMOHHBIMIA AEAHUAMUY, A1 MOHAMAHUSA M TMBKOro NPUMEHEHUs Ha
NPaKTUKe 1 OCTKEHNS Lienn MakcMMarbHOM KOHMCKaLMM KOPPYNLMOHHOMO MMYLLLECTBA.

B HacTosliee Bpemsi CTpaHbl CKNOHHbI MPUMEHSTb KOHMCKaLM0 Be3 BbIHECEHUS 0BBMHUTENBHOrO
npuroopa (non-conviction based confiscation), koraa Aapyre CcpeacTtea He Janu  pesynbTaTos.
COOTBETCTBEHHO, B TO BPeEMS kak OOBUHSEMBIN 1 OTBETUMKM LOMKHbI OGBSCHUTL MPOUCXOXAEHUE aKTUBOB,
OpraHbl NpOKypaTypbl TaKKe AOMKHbI YCTAHOBUTb «3HAYMTENbHYK CBSI3bY MeXdy WMYLIECTBOM W
npectynnexnem. CyaebHas npakTka MHOTUX CTPaH MoKasblBaeT, YTO CyAbl YAacTO OMMPAKTCA Ha CreayioLme
(haKkTopbl MPW ONPEAEneHnn 3TUX OTHOLLEHMIA: PacTOUMTENbHbIN 00pa3 KWU3HW, He COOTBETCTBYHLLMIA
XapakTepy paboTbl UnK 3aKOHHOW COBCTBEHHOCTH; UMETb PEryNsPHbIe CBSA3W C NLamK, NOA03peBaeMbIMA B
KOppYnuuK; BnageHue MHOTUMM MHOKCOBbIMM GpeHaamu, 4OpOrMM TPAHCMOPTHBIMW CPEACTBAMY; Hamnuune
OYeHb KPYMHOM CYMMbl HamM4HbIX JEHer W npegmerta COKPbITUS; MPOTMBOPEUMBbLIE YTBEPXKAEHMS; KynuTb
OuneT B OAMH KOHEL, 3a HanWYHble U He yka3biBaTb CBOE UMS B BuneTe v np.

V/IHbIM OHUM OCHOBaHWEM ANS NPUMEHEHMS 3TOI MEPbI ABMSETCS Onpeaenexne «nopora» CTOMMOCTY
NPUPOAHbIX aKTUBOB, KOTOPbINA CYLLECTBEHHO OTNIMYAETCA MeXaY 3aKOHHbIMM W (HaKTUYECKAMM NPUPOLHBIMM
akTmBamu. B PymbiHum 310T «nopor» yctaHosneH Ha yposHe 10 000 espo [9].

BosHukaeT Bonpoc, puckyeT nn KoHduckaums 6e3 BbIHECEHUS 0BBUMHUTENBHOTO NPUroBOpa HapyLLeHMs
npaB yenoseka? OgHako, NO HALIEMy MHEHWIO, 3TO BMOMHE Pa3yMHO, NOToMy 4To Gopbba ¢ Koppynumen,
KOH(pMCKaLMs akTUBOB NPECTYNHMKOB M Gopbba 3a NpaBa YenoBeka — 3T0, NO CyTW, OAHa U Ta xe buTea, aTo
OuTBa 3a cnpaBeAnMBOCTb ANs NOAe, 0COOEHHO ANs TeX, KTO SBNSETCA ys3BUMbIM B 06LecTBe. [leHbru,
BO3BPALLEHHbIE OT KOPPYNUMM B rOCYAapCTBEHHbIA BogXeT, CTaHyT pecypcamu ANnsi BO3BPALLEHUst K 3KOHO-
MWUYECKOMY Pa3BUTUIO U CITYXXEHMIO OBLLECTBY.

Takum 06pa3om, Mbl MOXEM CenaTh CrefytoLme BbIBOAbI O POMM 3aKOHOAATENBCTBE O KOH(MCKALMM
nMyLecTsa B bopbbe ¢ koppynume:

Bo-nepBbiX, 3aKOHOAATENLCTBO O KOH(MCKALMM MMYLLECTBA SBMSIETCA MPaBOBbIM WMHCTPYMEHTOM
rocygapcrtea 4ns:

—  YCTpaHEeHMs1 KOpPYNLUMOHHBIX MOTUBOB MPECTYMHUKOB;

—  BO3BpaTa rocyapCTBEHHbIX CPEACTB 1 TEM, KTO NOCTpaaan oOT Koppynuum;

—  MpefoTBpalleHus Opyrux MpecTynHblX [OeWCTBWNA, KOTOpble MOryT ObiTb COBEPLUEHbI C
MOXMULLEHHBIM NMYLLECTBOM.

Bo-BTOpbIX, 3aKOHOAATENLCTBO O KOH(MCKALMM MMYLLECTBA BMUSIET HA PePOPMY aHTUKOPPYNLMOHHOTO
3aKOHOAATENbCTBA, NOBbILLEHNEe 40OPOCOBECTHOCTM FOCYAAPCTBEHHOrO annapara W [OBEpUst HaceneHus K
Bopbbe rocyaapcTsa ¢ Koppynumen.

[Mo3aToMy KOHMCKaLMS KOPPYNLMOHHOTO MMYLLLECTBA B NOCNEAHEE BPEMS CUATAETCS KM3HEHHO BaXHOM
npobnemoit Ans SKOHOMWUYECKOTO, COLMAnbLHOro pasBnThs 1 6e30MacHOCTN MHOTUX CTPaH.
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[PEANOCbIIKW 1 OCHOBAHMA
YCTAHOB/IEHNA YT 0J10BHOK
OTBETCTBEHHOCTW 3A ITPOTNBONPABHYH)
JEATENbHOCTb B COPEPE NPOW3BOJICTBA M
0bOPOTA NPOAYKLIMK

L|EPBAK KPUCTWUHA HOPbEBHA

acnupaxTt
HaumoHanbHbIN LEHTP 3aKoHO4ATeNbLCTBA U NPaBOBbLIX UCCIeA0BaHUM
Pecny6nukv benapycb

HayyHbiii pykogodumens: LLlabnuxckas JuaHa BukmopoeHa
K.t0.H, doyeHm
benopycckuti 20cy0apcmeeHHbIl yHugepcumem

AnHoTauums: Mpouecchl KpUMUHaNM3aLUmMn M AeKpUMUHaNU3aumn SesHuin He npoucxogsat camu no cebe, a
WMEIOT B CBOEN OCHOBE MPEANOCHINKM 1 OCHOBAHWS, KOTOPbIE NpuBENM kK 060CHOBaHMO He0bXoaMMOoCTH npu-
HATUS pelleHns 06 M3MEHEHUN HOPM YrOfIOBHOMO 3aKOHOAATENLCTBA. B CcTaTbe aBTOPOM nMpeanpuHsTa no-
MbITKa YSICHEHWS NPeANOCHINOK 1 OCHOBaHWA YCTAHOBNEHWS YTOMOBHOW OTBETCTBEHHOCTY 3@ NPOTUBOMPABHYIO
LEeATeNnbHOCTL B cchepe NPOM3BOACTBA M 060pOTa pa3nUYHON NPOAYKLMN.

KnioueBble cnoBa: kayecTBO NpogykuuW, 6e30macHOCTb NPOAYKLMM, MPOM3BOACTBO, 3LOPOBbE HACENEHUs,
notpebuTens.

PREREQUISITES AND GROUNDS FOR ESTABLISHING CRIMINAL LIABILITY FOR ILLEGAL
ACTIVITIES IN THE FIELD OF PRODUCTION AND TURNOVER OF PRODUCTS

Shcharbak Kristina Yuryevna
Scientific adviser: Shablinskaya Diana Viktorovna

Abstract: The processes of criminalization and decriminalization of acts do not occur by themselves, but are
based on the prerequisites and grounds that led to the justification of the need to make a decision to change
the norms of criminal legislation. In the article, the author attempts to clarify the prerequisites and grounds for
establishing criminal liability for illegal activities in the field of production and turnover of various products.

Key words: product quality, product safety, production, public health, consumer.

Kak 13BeCTHO, yronoBHO-NpaBoBas NONUTUKa Kaxaoro rocyaapcTsa, B ToM yncne u Pecnybrnuku bena-
PYCb, HaNpaBrneHa Ha BOMMOLLEHME B XW3Hb pasnnyHbIX MEP YronoBHO-NPaBOBOrO XapakTepa B Lensx obec-
NeYeHnst OXpaHbl OCHOBHbIX NpaB M cBOOOA YenoBeka, rapaHTMpoBaHHbIX KoHcTuTyumen Pecnybnuku bena-
pycb. [py 3TOM NPUOPUTETLI M HANPaBREHUS BO3AENCTBUS JAaHHON NONUTUKMA HA NPECTYNHOCTL B LENsX 0Cy-
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LLECTBNEHNS OXPAHUTENBHON (PYHKLMM MOCTOSIHHO U3MEHSAKOTCS, YTO 0BYCMOBMEHO, B TOM YiCe U haKTOPOM
n3MeHeHus camoro o6LLecTBa, rocyaapcTaa, a BMECTE 1 C HAMM U NpaBa. Peyb MAET 0 TOM, 4YTO BMECTE C 13-
MEHEHVeM NPUOPUTETOB YrONOBHO-NPABOBOM MOMMTUKW MPOUCXOLMUT U U3MEHEHWE YrOSIOBHOMO 3aKOHOAaTe b-
CTBa, €r0 HaNpPaBMEHHOCTW Ha PerynmpoBaHne oBLLEeCTBEHHbIX OTHOLIEHUA B COOTBETCTBUM C peanusmu no-
CTOSIHHO M3MEHSIOLLENCS NPaBOBON AENCTBUTENBHOCTH.

[Mpn 3TOM TEHAEHLWN U3MEHEHUS YTONTOBHO-NPABOBOW NOIUTUKA MOTYT MOBAMSATL HA TpaHChopMaLmio
NOAXOA0B 3aKOHOAATENS KaK B BOMPOCAX YCTAHOBMEHMUS YrOIOBHON OTBETCTBEHHOCTM, TO €CTb ONpeAeneHus
NPOTWUBOMNPABHOCTU AEAHUS U NPU3HAHUS €ro TakoBbIM MyTeM KpUMUHANMU3aLUMm, Tak 1 HaobopoT UCKITHYEHUS
AesHUSA U3 Yncra YrofoBHO HakasyeMblx. B nobom cnyyae, BCe 3TU MPOLECCHI HE MPOUCXOAAT camu no cebe,
a UMEKT OCHOBY A1 0BOCHOBaHWS HEOBXOAMMOCTU MPUHATUS pPeLLeHns 06 3MEHEeHWUW NOAXOLOB 3aKoHO4 a-
TENs B BOMPOCax NpOTUBOAENCTBUS NPECTYNHOCTM YrofIOBHO-NpaBOBbIMU CcpeacTBamu. Vicxoas 13 aToro, Bbl-
ACHAS LienecoobpasHOCTb YCTaHOBMNEHNS YrOSIOBHOM OTBETCTBEHHOCTM 3a NPOTUBONPABHYK AEATENTbHOCTL B
cthepe Npon3BoAcTBa 1 06opoTa pasnnMYHON NPOAYKLUMM, BECbMA BaXXHbIM SBMSAETCS YSCHEHWe NpeanochInok
1 OCHOBaHMI, TO €CTb NMOUCK OTBETA Ha BOMPOC, MOYEMY Take HOPMbI BbINK BKITHOYEHbI B YTOSNOBHbIN 3aKOH.

C 9710/ Lenblo nonaraem HeobXoauMo 0BpaTUTLCS K aHanNU3y MHEHWUI YYeHbIX U B AanbHENLEM BbICKa-
3aTb Haly NO3ULMI0 NO AaHHOMY BOMpocy. B cBoeM AauccepTaumMoHHOM UCCReaoBaHMm, NOCBSLLEHHOM Xapak-
TEPUCTVKE Mep YronoBHO-MPABOBOMO BO3LENCTBUS Ha Ccepy NPOM3BOACTBA, XPaHEHWUs, NEPeBO3ku nnbo
cbbiTa TOBApOB M NPOAYKLMK, He oTBevatoLwmx TpebosaHusm HesonacHocTu, LWeunHa W.A., obocHoBbIBasi Co-
LUnanbHyo 0ByCnoBEHHOCTb KPUMUHANW3aUMM OesHWA, yKkasblBana Ha psig OCHOBaHUA M Npeanochinok. K
4nCny TaKoBbLIX OHA OTHOCMNA, HanpUMep, OBLLECTBEHHYKD ONACHOCTL JaHHOW KaTeropuu aesHuin: « HesakoH-
HbIn 0BOPOT ONACHON ANS XM3HW W 340POBbS NPOAYKUMM MPUYMHSET TSHKKME MOCNEACTBUS HE TOMbKO KOH-
KPEeTHbIM NnLam, KoTopble Npuobpeny NpoayKLmMio Tnbo Nonyumnn yenyru, Ho 1 HTepecam obLyecTsa v roc-
yAapcTBa B LEIOM, YTO CBUAETENLCTBYET O HAaNMYnMW Y AEesiHUIA, ero COCTaBNALMX, 0BLLIECTBEHHON OMacHo-
CTW, NpUCyLLEN TONbKO npecTynneHuamy [1, ¢. 14]. B coen pabote WeunHa W.A. npusoguna cratuctuyeckme
CBELEHNS O KONYECTBE COBEPLLEHHbIX NPECTYNNEHWN, Jenas BbIBOA O TOM, YTO 3TU NPECTYNeHns SBNSKTCS
[OCTaTO4YHO PaCnpOCTPAHEHHbIMY, YTO NOBMWSAMO Ha NPU3HAHWE TakuX LEesiHUI B Ka4yecTBe NpecTynHbIx [1, c.
14]. lWeunHa W.A. yka3ana, 4To OCYyLLECTBIIEHME NPOTUBOAENCTBIS BbIMyCKy, MPOAAXE, XPAaHEHUIO TOBAPOB, HE
oTBevalowux TpebosaHnsM 6e30nacHOCTH, NOCPEACTBOM MWL MEpP rpaxnaHCKo-NpaBoBOM W aAMUHUCTPa-
TUBHOW OTBETCTBEHHOCTU W NMPUHATUS HOPMATUBHOW AOKYMeHTaLuu B cchepe 6e30nacHOCTU NpoayKumu, He-
BO3MOXHO, TpebyeTcs NpUMEHEHWe 1 YrofloBHO-NPaBOBbIX CPEACTB.

ArachoHoB A.B., uccnegys Bonpochl OTBETCTBEHHOCTY 3a NocsraTeNbCcTa Ha 6€30MacHOCTb XW3HN UK
300poBbs NoTpeduTeneit, Bce NPeanochiiki U OCHOBaHUS YCTaHOBIIEHMS YrOMOBHO-NPABOBOIO 3anpeta Ae-
nun Ha fge rpynnbl. B nepByto rpynny npeanockinok UM Bbinm BKMKOYEHb! 0BLLIECTBEHHAs ONACcHOCTb M pac-
NPOCTPAHEHHOCTb NPECTYNIIEHNIA, O YeM CBUAETENbCTBOBAMN NPUBEAEHHbIE UM CTAaTUCTUYECKUNE CBEAEHUS O
KONMWYeCTBE COBEPLUAEMbIX MPECTYNNEHUA paccMaTpuBaeMon rpynnbl, NOBbILEHHAs 0bLieCTBEHHas onac-
HOCTb camoro npegmeta npectynnenus [2, ¢. 19]. Bo sTopyto rpynny npeanocbinok AragoHos A.B. Bkntoyan
COBOKYMHOCTb TakuxX (HaKTOpOB, Kak, Hanpumep, NPOLOMKAOLLMUCSH SKOHOMUYECKUIA KPU3UC, YBENNYEHNE TO-
BapHoro obopoTa nogobHoro poaa npogykumm v T.0. [2, ¢. 19].

B kayecTBe NpeanochInikM KpUMUMHANM3aLUmMm HesakoHHoro obopoTta ankorofibHoM npogykuuu [Jomnros
A.B. Takke npusHaBan obLiECTBEHHYIO OMAacHOCTb COBEPLIAEMbIX AEsHUIA, TO eCTb UX CMOCOBHOCTb MpU4K-
HWTb BpeZ pa3nuyHeiM 6naram, v, B Nepayio ouepesb, 300poBbio HaceneHus [3, ¢. 18].

Wccnegys Bonpocbl Heob6XoaMMOCTU KpUMMHANM3auMW He3akoHHOro obpalleHWst nekapCTBEHHbIX
CPeAcTB U MeauUMHCKIX u3aenni, fepessiHckon .M. Bbiny BblAeNeHbl 1 NPUBEAEHbI B Ka4eCTBE OCHOBAHWA
W NPeanoChINIOK KpUMUHANM3aUMK CrieayioLyne: BO-NepBblX, pa3BuTHE OBLLECTBEHHBIX OTHOLIEHU B Cdepe
obpalleHns NeKapCTBEHHbIX CPEACTB M MEeOUUMHCKUX M3AENUI; BO-BTOPbIX, HebnaronpustHas LuHamuka
pacnpocTpaHeHust 0BLLECTBEHHO ONACHbIX AESHUI, CBA3AHHBIX C HE3aKOHHbIM 0OpaLLeHNEM NeKapCTBEHHbIX
CPEACTB N MEANUMHCKMX U3AENUI; B-TPETbUX, OOLLECTBEHHO OMACHbIN XapakTep HaCTYMMUBLUMX NOCIEACTBIIA
He3aKkoHHOro 06palLLeHNs NEKAPCTBEHHbBIX CPEACTB 1 MEANLMHCKMX u3aenuii [4, c. 12].

Kamanuesa J1.A. Takke yka3sbiBaeT Ha HE0OXOAMMOCTb KpUMUHANM3aUun AesHn B hopme npons3Boa-
CcTBa, cOblTa, NEPEBO3KM, XPAHEHWUS TOBAPOB W MPOAYKUMW, HE OTBevaroLmx TpeboBaHuam He3onacHocTy,

XIV MEXZIYHAPOQHAA HAYYHO-NPAKTUYECKAA KOH®EPEHLIMA | MLIHC «HAYKA W MPOCBELLEHWEN




AKTYAJIbHbIE BOTIPOCH! OPHCTIPY LM n

BBMAY 3HAYMMOCTY Tex bnar, KOTOpbIM NPUYMHSAETCS BPEA UK CO3AETCS Yrpo3a NPUYMHEHNS Bpeaa, B YacT-
HOCTM, 300POBBIO U XM3HW HaceneHus [5, c. 3].

Acnekt obecneyeHns 6e30nacHOCTM NMLLEBOI NPOAYKLMM YrONOBHO-MPABOBLIMI CPEACTBAMM TakxKe UC-
cnepoBancs B cBoux Tpyaax baxaesbiM J1-A. LU, yepe3 npuamy pacnpOCTPaHEHHOCTW TakuX NPEeCTyneHui n
HeraTWBHbIX NOCINEACTBUM, KOTOPbIE MOTYT HACTYNUTb B pe3yribTaTe COBEPLUEHNS TaKOro poda AesHun [6, . 3].

Ecnu npoaHanuaunpoBaTtb BCe B COBOKYMHOCTM, Kak NpeACTaBnseTcs, 4To B CBOMX TpydaX y4eHble 1c-
CcnefoBany pasnuyHble CTOPOHbI OAHOIO NPABOBOIO ABMEHUS, a UMEHHO, HE3AKOHHOW AesTENbHOCTU B cdepe
NpoM3BoACTBa 1 060poTa PasnMYHON NPOAyKUMK. Ha OCHOBaHUM U3y4YeHUst IUTEPATYPHBIX MCTOYHUKOB C y4e-
TOM MOSIOXEHWA YTOMOBHOTO 3aKOHOA4ATENbCTBA, HA Hal B3rNsd, AaHHAs LeATeNlbHOCTb OXBaTbIBAET LLMPO-
KWA CekTp pa3HooOpasHbIX AESHUM Ha PasnWyHbIX dTanax, BKYas CTaguy NpoM3BOACTBA, MMMOPTA, 9KC-
nopTa, MapkUpPOBKM, XPaHEHWS, peanu3auuy NpoAYKLUMM 1 T.4., KOTOPbIE COBEPLIAKTCS C HapyLLeHueM Tpebo-
BaHWUN MeXZyHapOQHOro rapMOHWU3MPOBAHHOIO W (MNK) HaUMOHAMBbHOMO 3aKOHO4ATENbCTBA M B OTHOLIEHUY
pasnYHbIX BUAOB NPOAyKUMU. He cnyyainHo B HayyHOM nuTepaType Kpyr NpecTynHbiX AesHWA HEOAMHAKOB,
BapbMpyeTCs B 3aBMCUMOCTM OT npegmeTa, cepbl M 0COOEHHOCTEN UCCnedyeMbiX BOMPOCOB, HEKOTOPbIE
nceneaoBaHNs HOCAT KOMMEKCHbI XapakTep.

HecmoTps Ha Takoe MHOroobpasue 1 HEeOAHO3HAYHOCTb, pasdensieM nosuumo GOMbLUMHCTBA YYEHbIX,
KOTOpbIE B Ka4eCTBE OCHOBAHWS W rNaBHOW NPEANOCHINKM YCTAHOBIEHMS YrONIOBHON OTBETCTBEHHOCTU 3a fe-
SHUS B cpepe He3akoHHOro 060poTa MPOAYKUMM, @ Takke OCHOBbIBASICb Ha OBLIENPUHSATLIX MOMOXEHMSX
HayKu YrofloBHOMO NpaBa, paccMaTpuBaloT 0BLLECTBEHHYK ONACHOCTb, TO €CTb CMOCOBHOCTL NPUYUHUTL Bpea
00LLEeCTBEHHbIM OTHOLIEHWAM. [NaBHOM OCOBGEHHOCTLIO TakUX MPECTYNNEHUN SBNSETCS CO3haHue Yrposbl
NPUYUHEHUS BPEAa UMK ero NpUYMHEHNE PasnYHbIM CoLManbHbIM Briaram, Kak u3Hb, 340pPOBbE, NOPSLOK
OCYLLECTBIEHNS SKOHOMWUYECKON AEATENBHOCTH, 0BPOCOBECTHASA KOHKYPEHLMS, aBTOPCKME, CMEXHbIE U Na-
TEHTHble npasa W Apyrum bnaram, COOTBETCTBEHHO, 3TUM, B TOM YiCMe, U MOXET 0byCnaBnMBaTbCs Takoe
pasHoobpasne 1 pasnunyHble BapuaHTbl Knaccudukaumm NpectynneHnin B gaHHon cgepe. K uncny Takmx,
Hanpumep, y4YeHble OTHOCAT HE3aKOHHYI0 NPeanpUHUMATENBCKYI0 OeATeNbHOCTb, NPOU3BOACTBO, XPAHEHWE,
cObIT MpogyKuMM W TOBapoB, He oOTBevarwmx TpeboBaHWAM 6e30MacHOCTH, HapyLleHWe CaHUTapHO-
3MNMAEMUOIIOTMYECKIX, TUTUEHUYECKWX NPaBWI 1 NpoLeayp v T. n.

Pa3nuyHble Noaxodbl MOXHO BbISIBUTb HE TOSTbKO B OTHOLLIEHWW NPU3HAKOB 06BEKTUBHOM CTOPOHBI Npe-
CTYMHbIX AesHUiA B cchepe HE3aKOHHOrO 0BopoTa NPOAYKLMKM, HO U B OTHOLLEHUW CaMoro npegMeTta npectyn-
neHus. Mpu 3TOM aHanu3 nokasas, YTo UCCNefoBaHWMI0 B TPy4ax yYeHbIX NOABEpPranunch, kak B LEnom npo-
OYKUMS B CBOEM LLUMPOKOM MOHWMaHUK, TaK 1 OTAENbHbIE BUAbI NMPOAYKUMM, B YACTHOCTHW, NWLLEBas, anko-
rofibHas NpoayKuus, nekapcTBeHHble cpeacta. CTOUT OTMETUTb U UCMONMb30BaHWE PasfMyHbIX TEPMMHOB,
KaK «ghanbcuuumpoBaHHasy, «koHTpadakTHasy, «HebesonacHas», «HegobpokayeCTBEHHas» NPOAYKUMS W
HEOAHO3HAYHOCTb WX TONKoBaHUs. MMpeacTaBnseTcs, YTo C NPaBOBOW TOYKW 3PEHUS HACTYMaKT pasfnyHble
OPUANYECKU 3HaYUMbIE NMOCNEACTBUS BOBMEYEHUS 1 060poTa Takoi NpoAyKLMM, B TOM YUCHE CBA3aHHbIE U C
peLLeHneM BONpoCca O NPUBIEYEHUN NAUL, K YrONTOBHOW OTBETCTBEHHOCTM!.

lMocKomnbKy OCHOBaHWE YCTAHOBMEHWS YrOMOBHO-MPABOBOrO 3arnpeta Ha NpOTUBOMPAaBHYK AeATeSb-
HOCTb B C(pepe npom3BoacTBa 1 060p0Ta NPOAYKLMK, KOTOpas CO3AAET Yrpo3y NpPUYMHEHUS Bpeda 340P0BbIo
HaceneHns, UMeeT CROXHbIA U MHOTrOACMeKTHbIN XapakTep, OrpaHNYUTLCS NULLb NPU3HAKOM OBLLECTBEHHON
OMacHOCTU He CTOWT. Bce yyeHble CXO4HbI BO MHEHMM, YTO OHUM W3 OCHOBAHMUI Takke BbICTYNaeT pacnpo-
CTPaAHEHHOCTb Takux npectynneHuin. C yyetom uHOpMaLmMm, pasmeLLeHHON B CPEACTBAX MacCoBON MHAGOP-
Mauun W CTaTUCTUYECKUX CBELEHWSIX, CTOWUT KOHCTaTWpoBaTh, 4TO B Pecnybnuke Benapycb UMEIOT MecTo
Cnyyau BOBNEYEHNS B TOProBblii 060POT ONACHOM 1 HEKAYECTBEHHOM NPOAYKLMM 1 ee 0BpaLLeHmne, 4TO B 3TON
CBSI31 Bbl3blBAET 06€CNOKOEHHOCTb BBMAY BO3MOXHOCTU HACTYNNEHNS HEraTUBHbIX NOCNEACTBMMN.

BesycnosHo, B ka4yecTBe NPeanochioK W OCHOBAHUIA YCTAHOBMEHWS YTONIOBHOW OTBETCTBEHHOCTU B
cepe npon3BoAcTBa M 060pOTa NPOAYKLMMW, HA HALL B3rMsA, BbICTyNaeT U To 06CTOATENLCTBO, YTO NoTpe 6-
HOCTb ftogein B NprobpeTeHu ToBapoB, NPOAYKLMM, PaCLUMPEHWNE aCCOPTUMEHTA PbiHKa TOBApOB, NPOAYKLMK,
aKTVUBM3aLMs MEXOYHapOAHON TOProBMM, BeYeT K BO3MOXHOCTW LOMYLIEHNS 310ynoTpebneHuin co CTOPOHI
HeaobpPOCOBECTHBIX Y4aCTHUKOB BHELUHEIKOHOMMYECKON LEATENBbHOCTM, KOTOPbIE MOTYT HapylaTh TpeboBa-
HWS, NpeabaBnsemMble K 6€30MaCHOCTW U KaYeCTBY NPOLYKLMM.
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CTOMT TaKkKe KpaTKo YNOMSHYTb W 06 MCTOPUYECKOM acnekTe CTaHOBIEHMS YrONOBHOM OTBETCTBEHHO-
CTM 3a NPOU3BOACTBO 1 0BOPOT NPOAYKLMM C HApYyLUEHWEM YCTaHOBNEHHbIX TPe6OBaHWA: B YrONOBHOM 3aK0-
HOAATENbCTBE COK3HOrO roCyAapcTBa, y4acTHUKOM KOTOpOro sisnsnack Pecnybnuka benapyck, Takke npu-
CYTCTBOBAsIM HOPMbl 06 YronoOBHOM OTBETCTBEHHOCTW, MOCKOSIbKY AOMKHOE BHUMaHWE yAensanocb BOMPOCY
obecneyeHnss HaceneHus ka4yecTBeHHOM 1 BesonacHoi NpogyKUMen, KOTopble B AanbHEMLIEM HaLLW CBOe
OTpaXeHWe B pamMKax HaLMOHanbHOro 3aKoHo4aTeNbCTBA HE3aBUCUMbIX FOCY4apCTB.

He MeHee BaXHOE 3HaYeHe UMeeT 1 No3uLMs MexayHapoaHoro coobLuecTsa u psga MexayHapoaHbIX
OpraHusaumi, B TOM Y1Ce M y4acTHULEN KOTOpbIX sBnsieTca Pecnybnuka benapyck, KOTopble 06eCNOKOEHbI
npo6nemoit NOCTyNnNeHNs B TOProBoe MPOCTPAHCTBO M 0BopoTa B HEM Hebe3onacHoW (1) HeKaYeCTBEHHOM
NPOAYKLMK.

Takum 0bpasom, criefyeT KOHCTaTMpOBaTb, YTO, KPUMUHANMW3MPYS OESHUMS, CBA3aHHbIE C nocsraTesib-
cTBamMu Ha 6e30MacHOCTb XWU3HW W 30OPOBbS HACENEHUS Npy NPOU3BOACTBE M 0BOPOTE NPOAYKLMM, 3aKOHOAa-
TeMb NPUHUMAET BO BHUMaHWEe 6OMbLIOE KONMUYECTBO hakTOPOB, 06pasytoLMX NPEAnOChIKA U OCHOBAHMS No-
AO6HOr0 peLUeHnst, 4To NMOATBEPXAAET 3HAUYUMOCTb, HEOOXOAUMOCTb U LieNlecoobpasHOCTb CyLLECTBOBaHWS Ta-
KWX HOpPM B YrorioBHOM 3akoHogdaTenbeTe. COBOKYMHbIA aHanm3 no3sornseT BECTU peyb O Takux dhaktopax, fe-
XaLx B OCHOBE KpUMUHANM3aLmm, kak obLLecTBeHHas ONacHOCTb AesHUI B cchepe Npom3BoACTBa 1 0bopoTa
NPOAYKLWM, UX pacnpoCTPaHEHHOCTb, pasHoobpasie coumarnbHbIX brnar, KOTOpbIM MOXET BbITb MPUYMHEH BPES.
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AHHOTauUmA: CTaTbs NOCBSALLEHA CPaBHUTENbHOMY aHanu3y AesTeNlbHOCTW CYOB C Y4acTUeM MPUCSKHBIX
3acefartenen B 3abankanbckom kpae n Poccuickon deaepauum B Lenom, 3a nepuog 2017 — 2021 rr. B cTa-
Tbe UCMOnb3yeTcst 06LeHayyHble METOAb! — CPABHEHUE, CTAaTUCTUYECKUI aHanu3. ABTOp paboTbl NPUXOAUT K
BbIBOZY, YTO Takas popma OTMpaBneHUs NpaBoCYaMs aKTUBHO MCMOMb3yeTcs CyAamu obLiei pucankummn
MpU PacCMOTPEHNUN TSXKUX 1 0COBO TSXKKWUX MPECTynneHun kak B 3abankanbckom kpae, Tak 1 B Poccuidckoi
denepaumn.

KnioyeBble cnoBa: npuCsXHble 3acefaTeni, nepeas MHCTaHUMS, anenfisiuMoHHas WHCTaHUMS, KONMYeCTBO
PaCcCMOTPEHHbIX YrONMOBHbIX A€M, BEPAVKT, MPUroBop.

ANALYTICAL STUDY OF THE ACTIVITIES OF FEDERAL COURTS OF GENERAL JURISDICTION
CONSIDERING CRIMINAL CASES INVOLVING JURORS IN THE TRANS-BAIKAL TERRITORY

Lokotaeva Ekaterina Sergeevna
Scientific adviser: Skobina Elena Alexandrovna

Abstract: The article is devoted to a comparative analysis of the activity of courts with the participation of ju-
rors in the Trans-Baikal Territory and the Russian Federation as a whole, for the period 2017-2021. The article
uses two general scientific methods — the method of comparison, statistical analysis. The author of the work
comes to the conclusion that this form of administration of justice is actively used by the courts of general ju-
risdiction when considering grave and especially grave crimes both in the Trans-Baikal Territory and in the
Russian Federation.

Keywords: jurors, first instance, appellate instance, number of criminal cases considered, verdict, sentence.

C npuHsiTuem genctayrowwein KoHcTutyummn Poceuinickon ®egepauun 8 1993 rogy BOCCTaHOBMEH cy4
npUCsHbIX 3acepatenen. MpoekT YronoBHo-npoLueccyanbHoro kogekca Poccuiickon ®epepauuy npegy-
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CMaTpuBar, 4To OTNpaBfeHNe NPaBOCyaMs B TaKoM (DOPME MOXET OCYLLECTBMATLCA NO WHULMATMBE 0BBUH S-
eMOro nmua 3a TskkMe 1 0cobo TSHKKME NPECTYNEHUsS U paccMaTprUBaroch Takoe YrorioBHOE Aeno B deae-
panbHbIX Cyaax COOTBETCTBYHOLEro cybbekta Poccuickon deaepauny, Hanpumep, B 3abaiikanbckom kpae-
BOM cyae. OfHako, JaHHOe nonoxeHue npetepneno usMmeHexns. C uioHs 2018 roga He TOMbKO Cyabl CyObek-
Ta Poccuiickon ®eaepaumm, HO U palioHHbIE Cyabl BpaBe paccMaTpuBaTh YronoBHbIE Aena C yyacTuem npu-
CSPKHbIX 3aceaaTenen.

Cyn npuUCshKHBIX 3acefaTeneit npefctaenseT cobon cneunduyeckyto gopMy opraHusaumm cyga, 3a-
KMKOYatoLLYIOCs B TOM, YTO PaCCMOTPEHME U paspeLLEHe OAHOTO KOHKPETHOTO YroNOBHOMO Aena Npou3BoamnT-
Csl ABYMS pasgenbHbiMu CyaebHbIMM cocTaBamu. B 0aMH cocTaB BXOAMT KONMerus, COCTOALLAs 13 NPUCSKHbIX
3aceqatenen, a B Apyron — cyaps, UIMEKLLMI BbicLuee topuanyeckoe obpasosaHme. Mpy aToMm, Heobxoammo
OTMETUTb, YTO NPUCSIKHbIE 3aceaaTenu 3aHUMalTCs Bonpocamm (hakTa, T.e. BbIHECEHUEM BEPAWKTA O BUHOB-
HOCTM UMM HEBMHOBHOCTW MWL, B COBEPLUEHHOM MPECTYNNeHUn, Cyabst e, B CBOK O4Yepedb, HasHavaet
HaKa3aHue B KOHKPETHOM ero Buge 1 pasmepe, nMmbo 0cBOOOXKAAET OT YroNoBHOWM OTBETCTBEHHOCTH, B CBA3M C
BbIHECEHHbIM ONpaBAaTENbHbIM BEPAUKTOM.

lMepBbIM KpUTEPUEM A1 CPABHEHUS MOCMYXKANO KOMMYECTBO BbIHECEHHBIX MPUTOBOPOB MO NEPBON MH-
CTaHUMU. AHann3 OUHaMWKM KONMWYECTBA OKOHYEHHbIX MPOW3BOACTBOM YrOMOBHbIX A€M, PACCMOTPEHHbIX C
BbIHECEHWEM npuroBopa B 3abaiikanbckom kpae 3a nepuog 2017 — 2021 rr. B Lenom no3BosseT roBOpUTL O
pocTe ee nokasatenen [1]

Bcero 3a u3yyaemblin Nepruoa paccMOTPEHO Mo CyLLECTBY (MO OCHOBHOW CTaTbe NPeAbsBNEHHOT0 00B Y-
HEHMsl) C BbIHECEHWEM NPUTOBOPa PACCMOTPEHO 26 YrONOBHbIX Aen.

Uncno paccmMoTpeHHbIX YronoBHbIX Aen B 3abaikanbCkoM Kpae € yyacTueM cyfa NpUcshkHbIX 3aceda-
Tenen, coctaenseT 0,93% ot Aen, paccMOTpeHHbIX cydamu Poccuinckoin ®epepaumn B Lenom. O4eBngHo, Yto
n3yyaemasi popma OTnpaBreHns npasocyans BoctpebosaHa B 3abankanbCckom kpae.

B Poccuickon ®efepauun 3a n3yy4aemblii nepruog paccMOTPeHo Mo CyllecTBy (MO OCHOBHOW CTaTbe
npeabsBEHHOr0 006BUHEHNS]) C BbIHECEHWEM npuroBopa 2790 yronoBHbIX Aen. B paccMaTpyUBaeMbli NePUOS
AaHHbI NoKa3aTenb Takke UMEET TEHAEHLMIO K yBENMYeHuto [2] (Tabn.1).

Tabnuua 1
[MHaMMKa OKOHYEHHbIX YTONOBHbIX AeN C y4acTUeM NPUCSKHbIX 3aceaaTenen
B 3abalikanbckom kpae un Poccuinckon depepauum

ObbekT
3abankanbCckuin kpail Poccuickas ®egepaums
log
PaccmotpeHo | Cygom ¢ yya- PaccmoTtpeHo | Cygom ¢ yya-
no cyLlecTsy | CTUEM npu- % no CyLlecTBy | CTMEM Mnpu- %
CSPKHbIX 3a- CSDKHbIX 3a-
cegarenen ceparenen
2017 6050 0 0 673 695 248 0,036
2018 5937 3 0,050 635 289 280 0,044
2019 7618 5 0,065 579 857 717 0,123
2020 7118 7 0,098 530 744 675 0,127
2021 7436 11 0,147 566 430 870 0,153

Vcxoms u3 npefcTaBneHHbIX JaHHbIX, MOXHO 3aKIHOYMTb, YTO NPOLEHT PACCMOTPEHHBIX YTOMOBHbIX Aer
C yyacTueMm cyfa NpUCSXHbIX 3aceaTeneil ¢ KaxablM roaoM BO3pacTaeT, kak Ha YPOBHE OTAENbHO B3SATOrO
cybbekTa, TaKk 1 Ha peaepanbHOM YPOBHE.

B m3yyaembinn nepuog (2017 — 2021 rr.) B 3abaitkanbCkoM Kpae HE paccMaTpyBaniCh YronoBHble Aena
C y4acTMeM Cyaa NPUCSXKHbIX 3acefaTenei B anennsumMoHHoM nopsake [3].

B Poccuitckon ®eaepaumnm konn4ectso obxanoBaHHbIX NPUroBOPOB W Apyrux cyaebHbIX NoCTaHoBnE-
HWIA MO CyLLEeCTBY Aena C y4YacTueM cyda NpUCsxHbIX 3acesarenen coctasuno 2881, nokasatenu no rogam
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npeAcTaBneHbl Ha pucyHke 1 v B Tabnuue 2: 8 2017 .- 0; 8 2018 r. — 382; 8 2019 1. — 824; 8 2020 1. - 723; B
2021 1. — 952. [4]. B coBOKynHOCTU 3a AaHHbI neprog Obino obxanosaHo NpUroBopoB B konmyecTse 2881.

2017 2018
2 13%

2020

25%
Puc. 1. KonnyectBo 06XanoBaHHbIX NPMroBOPOB U APYrUX CyAeOHbIX NOCTaHOBNEHMIA NO CyLIeCcTBY
Aena ¢ yyacTveM cyaa npucskHbIX 3acepartenen B Poccunckon ®@eaepauum 3a nepuog 2017-2021 rr.

Tabnuua 2
KonnuyecTtBo 06XXanoBaHHbIX NPUrOBOPOB M APYrMX CYAEOHbIX NOCTaHOBMEHUN B 3abaikanbCKoM
kpae u B Poccuinckon ®epepauum B uenom, 3a nepuog 2017-2021 rr.

ObbekT
3abaiikanbckuit kpan Poccuiickas Oegepaums
log
O6xanoBaHo Cyoomc ObxanoBaHo Cyoom ¢
NPWUroBOPOB W yyactmem % NpUroBOPOB W yy4acTmem %
APYruX cyaeb- | MpUCsKHbIX APYruX cyped- | MpUCSXKHbIX
HbIX NOCTAHOB- | 3acefarenen HbIX MOCTAHOB- | 3aceqdarteneit
NeHWi no cylue- NeHwuit No cylue-
CTBY Aena CTBY Aena
2017 428 0 0 110 141 0 0
2018 402 0 0 133 376 382 0,286
2019 290 0 0 128 306 824 0,642
2020 248 0 0 112 424 723 0,643
2021 277 0 0 124 833 952 0,762

Takum obpasom, B Poccuitckon deaepaumm MOXHO 3aMETUTb TEHAEHLMIO POCTa pacCMOTPEHNs yro-
NOBHbIX A€N C y4acTheM cyfa NpUCSHXKHbIX 3acedateneit B anennsumoHHoM nopsake, ogHako B 3abaitkanb-
CKOM Kpae He Crioxunach npakTika obxanoBaHus cyaebHbIX peLleHnid npu Takoit hopMe OTnpaBneHns npa-
BOCYAMS.

Kak npaBunio, cocTas KONMerim NpUcskHbIX 3acegateniel COCTOMT U3 nu, He obnaaarowwmux pugnye-
CKUMU 3HAHWUAMM, OOHAKO CTOUT OTMETUTb, YTO B PefepanbHom 3akoHe «O NpucsxHbIX 3acepatensx dege-
panbHbIX CyaoB obuien topucankumn B Poccnitckon ®epepauumy ot 20.08.2004 Ne 113 — 3 B cTatbe 3 -
TpeboBaHus, NpeabsBseMble K NPUCSXKHBIM 3acefaTensiM, OTCYTCTBYET 3anpeT Ha NPUMEHEHWE AMNIOMU-
POBaHHbIX OpUANYECKUX 3HaHWU [5]. B cBA3n ¢ atum, mexay cneumanucTamn B 06nacT npaea BO3HWKAOT
AMCKYCCUM MO NOBOAY 3aKOHHbIX, 0OBEKTUBHO BbIHECEHHbIX MPUrOBOPOB CyAaMi 06LLEN HOpUCOUKLNAN NO TAX-
KM 1 0CO60 TSKKMM npecTynneHusM. B oblyecTse CyLlecTByeT MHEHWE, YTO OnpaBAaTenbHbIX BEPAUKTOB
Bonblue, YemM 0OBUHUTENbBHBIX, NOAKPENMATCA 3TU LOBOAbI TEM, YTO NMPOCTON YENOBEK, HE 3HAKOLWMA Npo-
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(heccroHanbHo obrnactb npaBa, PYKOBOACTBYSICh TONMbKO COBCTBEHHBIM XMTEMCKAM OMbITOM U 34paBbiM
CMbICIOM HE MOXET peanbHO OLEeHWUTb (haKTbl, JOKA3aTENbCTBA, U Kak CNeACTBIE BbIHOCUT HEBEPHOE pelLle-
HWe. PaccMOTpUM CTaTUCTUYECKWe JaHHbIe Ha NPeAMET KONMMYeCTBa NIUL OCYXXAEHHbIX W OnpaBhaHHbIX (pac-
CMOTPEHMWE YronoBHbIX AeN C y4acTueM Cyaa NPUCSXHBIX 3acedaTtenen) no nepBon MHCTaHuum B 3abaiikanb-
CKOM kpae 1 B Poccuiickon ®efepauyu B LENOM.

B 3abaitkanbckom kpae 3a nepuog 2017-2021 rr. uncno ocyxaeHHsix nuy: B 2017 1. — 0; 8 2018 1. - 2;
B2019r.-6; 82020 . - 8; B 2021 r. — 8. Yncno onpaeaanHbix mu: B 2017 .- 0; 82018 .- 1;82019T. - 1;
B2020r.-3;82021r1. - 3. (pnC.2)
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Puc. 2. iuHamuka nuy ocyXAeHHbIX U ONpaBAaHHbIX CyA0M NPUCHKHbIX NEPBON MHCTaHLUMeH
B 3abanKkanbCKoM Kpae

B Poccuirckon ®egepauun 3a atoT xe nepuos Obino ocyxaeHo: B 2017 r. — 445; 8 2018 r. — 428; B
2019 r.-783; 8 2020 r. — 668; B 2021 r. — 776. OnpasgaHo: B 2017 r. — 53; 8 2018 1. - 90; 8 2019 1. — 242; B
2020 1. -249; 82021 . - 363 (punc.3)
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Puc. 3. luHamunka nuu ocyxaeHHbIX 1 onpaBAaHHbIX C y4acTUeM NPUCAXKHbIX 3acepaTenen
no nepBow UHCTaHLMKM B Poccuiickon Pepepaumm
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MccnenoBaHue nokasano, 04eBUAHLIM CTAHOBUTCS TOT (hakT, YTO OOBUHWUTENbHBIX NPUTOBOPOB CyLLe-
CTBEHHO YBEMYMNOCH KaK Ha YPOBHe CyObekTa, Tak 1 Ha peaepanbHOM YPOBHE.

Pestomupys ckasaHHOE, MOXHO YTBepXaaTb, YTO Takas hopMa OTnpaBfieHnst NpaBoCcyaus UCnonb3yeT-
ca cyaamu o6LLen KPUCOMKLMM NPU PACCMOTPEHUM TSHXKKMX 1 0COBO TSHKKUX NpecTynneHun B 3abaikarnbCckom
kpae 1 B Poccuitickon ®eaepauum B LEMoM.
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[POBJIEMbI NPOBEAEHKA
[OYEPKOBEAYECKOW JKCMEPTN3bI B
[IBAAILIATb NMEPBOM BEKE

®YCC EKATEPMHA AJIEKCAHIPOBHA

CTYAEHT
HWY «Bbicluag wkona 3KOHOMUKU»

AHHOTauusA: B aaHHoI cTaTbe paccMaTpuBaloTCs NpoGnembl NPOBEAEHNs NoYepKOBEAYECKON JKCTIEPTU3bI Ma-
nogparmeHTapHbIX TEKCTOB B ABaALATb NepBoM Beke. Mpu NOCTENEHHOM CHUXEHWM KONYeCTBa Cryyaes Hanu-
CaHWsl TEKCTa BPYYHYHO MPOVUCXOMNT U3MEHEHME NoYepKa, BNEKYLLEE YaCTUYHYHO yTpaTy MUCbMEHHBIX HABbIKOB.
KnioueBble cnoBa: noyepkoBefyeckas 3KCnepTw3a, WUCCnedoBaHWe, MHAMBMIYaNbHOCTb, MOYEpK, Mano-
(hparMeHTapHbIE TEKCTbI.

PROBLEMS OF CONDUCTING HANDWRITING ANALYSIS IN THE TWENTY-FIRST CENTURY
Fuss Ekaterina Alexandrovna

Abstract: This article examines the problems of handwriting analysis of fragmentary texts in the twenty-first
century. Since handwriting is used less and less often, writing styles are changing, resulting in a partial loss of
writing skills.

Key words: handwriting analysis, research, individuality, handwriting, low-volume texts.

MMpu paccnenoBaHWM NPECTYNNeHU 3a4acTyio HeoBX0AMMO MPOBOAUTL KPUMMHAIIUCTUYECKOE UCChe-
[OBaHMe nuUCbMa, a Takke npuberaTtb K HasHa4YeHMo CcyaebHO-NOYepKoBEAYECKON MnM  CyaebHo-
aBTOPOBEYECKON JKCnepTu3bl. Llenbio npoBeaeHUs Takoro UCCnesoBaHUs U AKCMNepTU3 SBNSETCS YCTaHOB-
IieHne aBTopa M UCMOMHUTENS PYKOMWUCK, YTO B MOCNEACTBUM UCMONb3YeTCA NPOTUB MW B 3aLLuTy 0BBUHS e-
MOrO, a WHOra 1 B OTHOLUEHU CBUAETENS, NOATBEPKAAS UM ONpoBepras (hakT NPUYacTus K NpecTynreHuto.

[BaguaTb nep.blil BEK - BEK BbICOKUX TEXHOMOTMIA 1 MHHOBALMIA. Pa3BnBalOTCA KOMMLIOTEPHbIE CUCTE-
Mbl, YIPOLLAIOLLME XU3Hb KAXOO0r0 YenoBeka.

VH(hopmaLmoHHbIe TEXHOMOMW OKpYXKato Yenoseka noscrogy. Ham okasanock no gylue ucnonb3oBa-
HWe 6e3rpaHnyHble BO3MOXHOCTEN ramKeToB U 6E3A0HHBIX MHPOPMALMOHHBIX AaHHbIX ceTi HTepHET. MNpak-
TUYEeCKM MoboN MHGOPMALMEN MOXHO OBMafeTh 3a CuMTaHHble CekyHabl. Kasanock Bbl BOKPYT OAHM TOMbKO
NAKCbI, HO 3TO OTHIOAb He Tak. C pa3BuTHEM ceT WHTEpHET, HOBOE MOKOMeHUe nepectano Mcnomnb3oBaTh
BymaxkHble HocuTenu, Ans nonyyeHus uHopmavmuu. [loctatouHo 1enonb3osaTh ronocoBon Habop UK OTpbI-
BOYHbIE KMNtoueBble hpasbl, M MOMCKOBAs CUCTEMA CaMa BblAACT BCIO HEOOX04MMYH0 MHOPMALIMIO

PYKOMMCHbIE TEKCTbI CTAHOBATCS HEDObIBANON PeAKOCTbI0, BeAb OHM BCE Yalle HabupatoTcs Ha KOMMbIO-
TEpe unm TenedoHe. Vicnonb3oBaHne MallMHHOTO Habopa TeKCTa, BMECTO HaMMUCaHWUS TEKCTA OT PyKM, YCIOX-
HSET NPOLECC YCTAHOBNEHUS CMOMHUTENS TekcTa W TpebyeT npoBeaeHus Gonee TiiaTenbHOro uccneaoBa-
HWS C MCMONB30BAHWEM HOBbIX MOAXOA0B W CPEACTB BbISBMEHMS CreaoB.

CynebHoe noyepkoBeaeHNe COCTaBNSET CaMOCTOATENbHYI0 06/1acTb 3HaHWIA, CneuntUYHOCTb KOTOPOK
onpeaenseTcs npeamMeToM UCCNefoBaHUs - MOYEPKOM, CBS3aHHBIM C OCYLLECTBIEHNEM OHOMO M3 Hambonee
CNOXHbIX HAaBbIKOB YenoBeka - HaBblka nucbMma [1, ¢. 12].
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MHavBmayanbHOCTL novepka 06ycrioBeHa TeM, YTO B NPOLECCE BCAKON AEATENbHOCTY YenoBeka, Ko-
roa onpefenexHble encTBus NOBTOPSOTCA HEOAHOKPATHO, MPOUCXOAUT (hOPMUPOBaHWE HaBbIKOB [2, . 15].

[Mpy NOCTOSHHOM MOBTOPEHWUW OOHUX W TEX Xe AeCTBUN BblpabaTbiBaeTC HEOCO3HAHHAS NPUBLIYKA,
HaBbIK MO BbIMOSHEHWMIO TEX UK UHBIX 3NIEMEHTOB NUCbMa OnpefenieHHbIM 0Bpa3om, 1 Aaxe npunaras ycu-
IS N0 N3MEHEHWIO NMOYEpKa, NpUCyLLe 0COBEHHOCTN UMMAHEHTHO OCTaloTCS B NUCbMe. KOHEYHO, BO3MOXHO
MOMHOE U3MEHEHWE MOYepKa, HO TOMbKO NOA BO3LAEACTBMEM Ype3BblYalHbIX (DaKTOPOB, HANPUMEP HEPBHOrO
3abonesaHus.

Mo MaeHTUUKaLUMOHHBIM NPU3HAKOM MUCbMa NOHUMAKT OCOBEHHOCTL (XapaKkTepUCTUKY) MUCbMEHHO-
ABUraTeNlbHOro HaBblka, OTOBpaXatoLLyoCs B PYKOMUCK U MHAMBULYaNU3NPYIOLLYIO B KOMMAEKCe C ApyruMu
0CoBeHHOCTAMM NoYepka KOHKpeTHoro mual1, ¢. 54].

VioeHTUdMKaUMOHHbIE NPU3HAKKM NoYepka OensdTcs Ha obwme u yactHble. O6Lme npusHaku nodvepka
nvua gatoT npescTaBneHne 0 CUCTEME HauyepTaHWs BCEX MUCbMEHHbIX 3HAKOB. YacTHble NPU3HaKK NpucyLLye
HanMCaHuo OTAENbHbIX 3HAKOB.

Obwire npusHaky Novepka nogpasfensoTcs Ha TpU rpynnbl:

1. Tpu3Haku, xapakTepuaytoLme CTeneHb 1 xapakrep COpMUPOBAHHOIO MUCbMEHHO-ABUrATENBHOMO
HaBbIka.

2. [pu3Haku, XapakTepuaytoLme CTPYKTYPY ABMXKEHWUA MO UX TPAEKTOPUM.

3. [lpusHakn, xapakTepuayroLme NPOCTPAHCTBEHHYID OPUEHTALMIO ABWXEHWUA W MPOCTPAHCTBEHHOE
pasmMeLLeHre hparMeHToB pykonuci [3, c. 5].

B Beke KOMMbIOTEPHBIX TEXHOMNOMIA M rafXeToB CTpadaeT nepeas U BTOpas rpynna npu3HakoB nucbMa.

lMepBasi rpynna Haubonee MHQOpMaTUBHA B ONPEAEneHne UCTONHUTENS PYKOMUCKU W COAEPXMUT [Ba
06LLMX Npu3HaKa: cTeneHb BbipaboTaHHOCTW 1 CTPOEHE NOYepKa Mo CTEMNEHW COXHOCTU.

B npouecce 0byyeHns npaBonncaHunio, Co3HaHue YenoBeka (UKCMPYETCS Ha NPaBUbHOM BbIBELEHWM
MUCbMEHHBIX 3HaKOB. YeM Bonblue YenoBek ynpaxHseTcs, TeM Bosblle COCPefoTOuNBAETCS Ha CMbICIIOBOM
Harpyske, a He Ha Kannurpacuyeckom BbiBegeHne Oyks u undgp. Takum obpasom, BoipabaTtbiBaeTtcs bes-
YCIOBHbI pednekc NpaBonMUCcaHns, ¢ yCTONYMBLIMW UHAMBUAYANbHBIMW NPU3HAKAMM.

Onpepensas cTeneHb U xapaktep chOPMUPOBAHHOCTU MUCbMEHHO-ABUrATENBHOIO HaBblka, BO3MOXHO,
NPeAnoNoXuUTbL BO3PACT U chepy AeATeNbHOCTU UCNONHUTENS. Ha 3TO ykasbiBaeT CTeneHb BblpaboTaHHOCTH
noyepka, NPOSIBNAOLLAACH B TEMNE BbINOMHEHUS MUCbMA, KOOPAMHALMM OBUXEHUS U CTENEHU CIIOXHOCTM
ABWXEHUI (YNPOLLEHHbIA, YCNIOXHEHHbIA, CPEAHWIA NO CTEMEHN CIIOXHOCTM, BbIYYPHbIA NOYEpK).

CreneHb BbIpaboTaHHOCTW NOYepKa MOXET U3MEHSTLCS Kak B CTOPOHY MOBbILLEHUS, TaK 1 B CTOPOHY eé
CHWXeHWS. [ns Toro 4ytobbl J0BUTHCA BbICOKOBLIPABOTAHHOTO NOYepKka HYXHO NOCTOSHHO pasBMBaTb 3TOT
HaBbIK. CHKEeHWe CTeneHn BbIpaboTaHHOCTI NoYepKa BO3MOXHO MOZ BMSHUEM COBOKYMHOCTU O6BEKTUBHBIX
W CybBbEKTUBHBIX (DaKTOpOB. B cryyae cpaBHeHWs uccregyemoro obpaslia TekcTa BbINOMHEHHbIM ManoBbipa-
BoTaHHbIM MOYEPKOM, CO CpaBHWUTENLHO CBOBOAHBIMK 0Bpa3Lamu, rae noyYepk SBNSETCS BbICOKOBLIPAbOTaH-
HbIM, 9KCMEPT MOXET BbIHECTW OTpULATENbHBIA BbIBOA, JaXe He paccMaTpuBas YacTHble Npu3Haku. B aTom
npocnexueaetcs npobnema onpeaeneHns UCNONHUTENS TEKCTa, B CIy4Yae CHWKEHUS CTENeHU BblpaboTaHHO-
CTM NoYepKa W13-3a OTCYTCTBUS NOCTOSHHOWM NPaKTUKW B HANMCaHWU TEKCTOB OT PYKM.

[Mpu3HakK, xapakTepusylowme CTPYKTYpY ABWKEHWUA MO WX TPaeKToOpuUW Takue kak: npeobrnagatoLyas
chopma ABMXEHMS (YrnoBaTbIi, OKPYMbIA, CMELLAHHBIN NOYepK); npeobrnagarollee HanpaBneHne ABVXEHWNA
(NeBOOKPYXKHbIN, NPABOOKPYXHBIA NOYEPK); HAKMOH MOYEPKa; CKOpPee BCEro Aaxe nocre [OoNnroro otkasa oT
HanMcaHUs TEKCTa BPYUHYK OCTAHYTCH HEU3MEHHbBIMU.

Pa3mep noyepka, onpeensietcst OTHOCUTENbHO BbICOTbI CTPOYHBIX OYKB 1 MOXET BbITb MasnbIM — [0 2
MM, CpeaHuMm - 2-4 mm, Bonblmnm — BonbLue 4 M. B cnyyae, korga pasmep novepka B pasHbIX YacTsx TEKCTa
pasnuyaeTcs, KCNepTy CNeayeT 1ccneaoBaTh U OXapakTepu3oBaTh Kaxabli Y4aCTOK OTAENbHO.

PasroH noyepka - npeobnagatoLias NPOTSHKEHHOCTb ABVMXKEHWA NO ropuaoHTanm [3, ¢. 23]. YcraHasnu-
BAETCA NO COOTHOLLEHMIO LUMPUHBI U BbICOTbI MUCbMEHHBIX 3HAKOB, 1 ObIBAET MasbiM, CpeaHUM 1 60MbLINM.

CrankuBasicb ¢ He06X0ANMOCTbHO HanNUCaHUst TEKCTa BPYUHYIO, C HEMPUBbIYKM aBTOP MOXET 3aLuKnu-
BaTbCS Ha BbIBEAEHWUM Kaxaon OyKBbl U TEM CaMbiM U3MEHSTb Pa3Mep W PasroH, Kak B CTOPOHY €ro yMEHbLL e-
HWS, TaK 1 B CTOPOHY €ro yBESIMYeHus.
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CTpapaeT B JaHHOM Cly4ae 1 CTeNeHb CBS3HOCTU TEKCTA, MOCKOMbKY CNIOXHO BbINOMHUTL BonblLuee KO-
IMYECTBO CMOB CIIMTHO, HEMPEPbIBHBIM ABMXEHUEM.

Hanbonee BbICOKON MAEHTU(MKALMOHHON 3HAYNMOCTBI0 06NaaaeT CTeneHb HaxuMa B NoYepke, xapak-
TEpU3yLLas CTeneHb yCUnuin npunaraemblx K opyauto Tpyga. OnpeaeneHne Haxuma 3aBuUCUT OT MULLYLLero
npubopa 1 NOBEPXHOCTU, HA KOTOPOW AenatoT 3anucb. B ManoobbeemHbIx TekcTax UMeeT NpuHUMNMansHoe
3HayeHve AnddepeHUMpPOBaHHOCTb W HeaMdEPEHUMPOBAHHOCTb, CTaHAAPTHOCTb M HECTaHAAPTHOCTb
HaxMMoB. Ha Mo B3rnsig, BCe BblLUENepeymncrieHHble KpUTEPUM CnoCOBHbI M3MEHSATLCS B OTCYTCTBUM NPaKTU-
KW PYKOMUCHOTO NcbMa.

Y COBpPEMEHHO MOJIOAEXM CHIKAETCS CTeneHb BbipabOTaHHOCTH NoYepka, 3T0 NMPUBOAUT K NOCTENE H-
HOW yTpaTe MUCbMEHHO-ABUraTENbHOMO HaBblka, W K TEHAEHUMM YNPOLLEHWS MoYepKa U YMEHbLUEHWE €ro
CBSI3HOCTW.

OTHOCUTENbHO TPETLEN rPYNMbl MPU3HAKOB, TO OHW MOYTK HEe M3MEHSAKTCS. B TeKCTOBLIX MpoLeccopax,
TEM He MeHee, Heobxoaumo OhopMAATb pasfMyHble parMeHTbl TEKCTa LOKYMEHTOB. [103TOMY AaHHbLIN
HaBbIK He yTpaunBaeTCs, a peanuayeTcs B ApyroM BUAE, Aaxe He CMOTPS Ha 3al0XeHHOe B nporpammax ae-
TOMaTH4ecKoe hopMaTMpoBaHue.

MOXHO roOBOPUTb, O MOCTENEHHOM OTMUPAHWUK HaBblka NUCbMa BPYYHYH). KOHEYHO, MHOrVe Tak 1 npo-
[OMKaOT M1caTh OT PYKW 3aMETKM, [OTOBOPbI, NEeKUMK, HO Borblias YacTb NAer NenonbayeT pyyky 1 bymary
TONbKO A1 NPOCTaBMEHUS NOANUCH.

[MockomnbKy noYepkoBeaYeckas aKCrepT13a YacTo HepaspbIBHO CBA3aHa C aBTOPOBEAYECKOWN JKCNepTU-
301, TO MOXHO 3aMETUTb M3MEHEHMs 1 B 39TON obnacTu. Monogsle Noan nepectany YnTaTb KHUKKA U pasyyu-
NCb rPaMOTHO (hOPMYNMPOBATH CBOW MbICTIN.

Bce 310 NpuBOAMT K TOMY, YTO COBPEMEHHbIE AKCMEPTbI MOYEPKOBEab! UCCIeayOT TOMbKO Manodpar-
MeHTapble PYKOMUCHbIEe TEKCTbI, BCE Pexe CTanKUBalTCA C HEOBXOAMMOCTbIO aHannsa cpeaHero unm 6onb-
Loro no o6beMy pyKONMCHOro TekcTa. Yalle Bcero npoBepke NpegocTaBnsoTCs NOAMMCH.

lMosiBMBLUASICS TeHOEHUMS Habopa TekcTa C UCMONb30BAHUMEM TEXHUYECKUX YCTPOWNCTB AOMKHA BbIBECTM
cyfebHyto aKkcnepTnsy B 061acTi yCTaHOBNEHWUS UCMOMHUTENS W aBTOpa TEKCTa Ha HOBbIN YpOBeHb. B coBpe-
MEHHbIX peanusx CTouT obpalyaTb BHUMaHWe Ha OCOBEHHOCTH HanNMCaHUs LUGPOBOro TEKCTA C Y4ETOM KOM-
MbOTEPHBIX NPOrpamm 1 6a3oB0 YCTAHOBEHHBIX (DOPMATUPYIOLLMX TEKCT MHCTPYMEHTOB.

Yale BCero Ha npakTuUKe UCMONb3yeTcs OAMH-ABA CTaH4APTHbIX WpudTa Habopa TekcTa, HO Jaxe B
TEKcTe, HabpaHHoM B Word, MOXHO npocneanTb MHAMBUAYANbHOCTb OPOPMIEHNS AOKYMEHTA. JTioan pasHbIM
cnocoboM 0hoOpMASKOT KOMOHTUTYIbI, BbIBUPAIOT pasHble WpUdThl U ero pa3mepsl, a Takke opmaTupyoT
€ro OTHOCUTENBHO CTPaHULbI, U3MEHSIS YCTAHOBMEHHbIE MEXCTPOYHbIE UHTEPBASTbI.

CyLiecTByeT 1 MHAMBULYaNbHbIE 0COBEHHOCTU B OCHOPMITEHNE BAXHOM MH(OPMALWK B JOKYMEHTE, KO-
TOPYIO cneayeT Bu3yasnbHO BblaenuTb. OfHU UCNONb3yoT NOMYXUPHOE, KYPCUBHOE HAaYepTaHue uiu nogyep-
KMBaHWe BbILENIEHHOrO TEKCTa, a Apyrie Bce W cpasy. AKLEHTUPYS Ha 3TOM BHUMaHWE MOXHO BbIAENUTb HO-
BYt0 Npobnemy B uccrefoBaHWe JOKYMEHTOB W ONPeAeneH aBTopa 1 UCMOMHUTENS MaLLMHOMUCHK.

PaboTas ¢ HabpaHHbIM TEKCTOM HYXeH aHanu3 He TOMNbKO aBTOpOBEaa, HO W MOYepKoBeaa Unn B CEro-
OHSLHUX peanusx HeobXo4MMOCTbH YCTAHOBMEHUS MUCMOMHUTENS MALUMHOMMCHOTO TeKCTa AOMKEH 3aHW-
MaTbCs 4pyrom akenepT? U kakosbl Toraa byayT KnaccuuKaLMoHHbIe N MAEHTUUKALMOHHBIE NPU3HAKN?

Takum 0bpa3om, NoABOAS UTOTM UCCNE0BAHNS, MOXHO CkasaTb O TOM, Y4TO NOYepkoBeaYeckas akcnep-
TM3a ByaeT pa3suBaThCs elle fonrue rofbl. Haw mMup He CTOWUT Ha MEeCTe M CTPEMMUTENBHO Pa3BMBAETC.
Heobxoaumo paspaboTaTb HOBble METOALI U PEKOMEHAALMN AN SKCNEepToB, N0 UCCNeLoBaHMI0 ManoobbeM-
HbIX TEKCTOB B CMOXMBLUMXCS YCIOBMSIX.

B 3akntoyeHne xo4eTcs OTMETUTb, YTO CyaebHO-NoYepKoBeaYeCkas aKCnepTn3a AOMKHa UATU B HOTY C
Pa3BMBAOLLMMMCS TEXHOMOTMAMM, COMPOBOXAATLCA 3HAHWAMMU paboTbl C JOKYMEHTaMU U B pa3nuyHbix obna-
CTAX KOMMbIOTEPHON TEXHWKM, BEb TONbKO COBOKYMHbI NOAX0A CMOXET 06eCneynTb NOHOTY UCCeaoBaHus,
a TaKke peLleHe NOCTaBNEeHHbIX Nepes 3KCNepToM 3ajau.
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[OHATWE N SHAYEHWUE COLINAJIbHO-
JKOHOMUYECKWX TAPAHTHWHA
['OCYIAPCTBEHHOW I PAXIAHCKOU CJTYXBE
POCCUNCKOW DEAEPALIMA

TPETbAKOB AEHNC AJIEKCAH[IPOBUY

CTYAEHT-MarncTpaHT
®rBOY BO «VBaHOBCKMI rocyapCTBEHHbIN YHUBEPCUTET»

AHHOTaUMA: AaHHas cTaTbsl NOCBsLLEHa PaCKPbITUO ,D,e(bMHVILI.VIVI I'apaHTMVI roCyaapCTBEHHbIX rpaxaaHCKMX
crnyxatium Poccum B LUNPOKOM CMbICIIE U B Y3KOM CMbICIE KaK COoLMarnbHO-3KOHOMUYECKMX rapaHTvu7|. PaCKpr-
BaeTCd niopannsm MHEHWA HacYeT HpaBOBOVI npuponbl rapaHTvuZ NPaBoOBOro Crtatyca rpaxnaHCKuX Cryxa-
KX, onpeaendeTcsa opuandeckoe 1 colmanbHO-3KOHOMUYECKOE 3Ha4YeHNUE X HOPMATUBHOIO 3aKpenieHnd.
KntouyeBble cnosa: rocyapCTBEHHbIE TrapaHTUK, MEXaHU3M peanu3aLnn FapaHTMVI CraTyca, counaribHO-
9KOHOMUYECKNEe rapaHTun, rocyaapCTtBeHHad rpaxaaHcKas cny>|<6a, HOpMaTuUBHaA Mofenb counanbHO-
9KOHOMUNYECKUX FapaHTMVI rPaXxgaHCKMX Cryxallnx.

THE CONCEPT AND SIGNIFICANCE OF SOCIO-ECONOMIC GUARANTEES IN THE STATE CIVIL
SERVICE OF THE RUSSIAN FEDERATION

Tretyakov Denis Alexandrovich

Abstract: this article is devoted to the disclosure of the definition of guarantees to state civil servants of Rus-
sia in a broad sense and in a narrow sense as socio-economic guarantees. The pluralism of opinions about
the legal nature of guarantees of the legal status of civil servants is revealed, the legal and socio-economic
significance of their normative consolidation is determined.

Key words: state guarantees, mechanism of implementation of status guarantees, socio-economic guaran-
tees, state civil service, normative model of socio-economic guarantees of civil servants.

CoumanbHO-3KOHOMUYECKIE rapaHTUK rpaxaaHCKuX cnyxalwmx B Poccuickon ®eaepauun npeacras-
nsT coboit COCTaBHYI0 YacTb UHCTUTYTA rapaHTUi peanu3aumn NpaBoBOro CTaTyca rocyaapCTBEHHbIX rpax-
[aHCKWX Cryxaliux. Hamuume gaHHOro MHCTUTyTa 0ByCnoBneHo HeobxoanMocTbio obecneyeHns npaBoBOq,
COLMarnbHO-3KOHOMMYECKO 3aLMLLEHHOCTH CryxalLmx. [paBa n 0653aHHOCTY PaXgaHCKoro Cryxallero Kak
OCHOBa VX MPaBOBOrO CTaTyca TOMbKO TOr4A UMET COLManbHbIA CMbICI U 3HaYeHWe, Koraa HagexHo obec-
neyeHbl COLManbHO-3KOHOMUYEeCKUMM rapaHTuamn [1, ¢.117]. ®epepanbHblil 3akoH «O rocyaapCTBEHHON
rpaxgaHckon cnyxbe Poccunckoin depepaumm» Ne79-03 ot 27.07.2004 (¢ nam. n gon. ot 29.12.2022) (nanee
— O3 Ne79) B rnaBax 10-11 copepxuT nepeyeHb AaHHbIX rapaHTMiM, KpOME TOro, NpU CUCTEMHOM aHanuse 3
Ne79 psg rocyfapCTBEHHbIX rapaHTUil MOXHO OTbICKATb B COAEPXaHUM W APYruX rnaB JaHHOrO HOPMAaTUBHO-
nNpaBoBOro akta. Ho npexzae Yem popMynupoBaTh W U3naraTb WX COAepXaHue, HeobXxoaumMo OnpeaenuTb
AeUHULMIO NOHATUS «COLMarnbHO-3KOHOMMYECKAs rapaHTMs rpaxaaHckoro crnyxatlero B Poccumnckon dege-
pauumny, BbISBUTb €€ 3HAYEHNE 1 MOAMMHHBINA CMbICH.

TepMuH «rapaHTusi» GEPET KOPHM OT hpaHLLy3CKOro «garantie», 4To 03Ha4YaeT py4aTenbCTBO, YCMOBME,
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obecneumBatoLiee 4to-nnbo. B kavecTBe rapaHTa-nopyyaTens BbiCTYNaeT rocyaapCTBo, YUYpeXaeHue unu
nuuo, fatoLee B Y4eM-nnbo rapaHTuto [2, ¢.15]. C topuanyeckoit To4KW 3peHunst NpaBoBasi rapaHTUs NpeacTas-
nset cobon cpeacTBo (MeXaHU3M) peann3aumn KOHCTUTYLIMOHHBIX, COLManbHO-3KOHOMUYECKIX 1 COLManbHo-
NONUTUYECKUX NpaB M cBOOOA NUYHOCTY, NpUHALNEXaLlen K ToMy unm uHomy cratycy [3, ¢.120]. Mocyaap-
CTBEHHas rpaxpaaHckas cnyxba B Poccun sBnseTcs pasHOBUAHOCTLIO FOCYAAPCTBEHHON CryxObl, NpeacTas-
nsouen cobon NpoeccroHarnbHy CnyxebHy AedTenbHOCTb rpaxaaH Ha JOSMKHOCTAX rocy4apCTBEHHOM
rpaxgaHckon cryx0bl N0 06eCneYeHnto MCNONHEHNS NONHOMOYMIA (hefepanbHbIX rOCYAAPCTBEHHbBIX OPraHoB,
rocyfapCTBEHHbIX OpraHoB cybbekToB Poccuiickon degepaLmu, nnl, 3aMmeLLatoLLyx rocy4apCTBEHHbIE 4O X-
HocTn Poccuickoin Gegepauuu, v nuu, 3amMeLlaLyx rocyaapCTBeHHbIE AOMKHOCTU CyBbekToB Poccuinckoil
Oegepauun. COOTBETCTBEHHO, rpaXdaHCKMe Cryxalliue SBASOTCS PasHOBMAHOCTBI rOCYAAPCTBEHHBIX Cy-
Xalux CTpaHbl, UM MPUCYLL, NPaBOBOMN CTATyC rOCYAAPCTBEHHOTO CMYXKALLEro C HEKOTOPbIMW OTMINYMTE NbHbI-
MW YepTamu, CBONCTBEHHBIMW UMEHHO rpaXxdaHCKUM criyxalium (rpaxgaHam Poccuidickon ®egepauuu, B3ss-
KM Ha cebst 0bsizaTenbCTBa N0 NPOXOKAEHMIO rPaXAAHCKON CIyXObl, OCYLLECTBASIOLMMM NPOECCMOHaN b-
HYt0 CNyXeBHY0 AEATENbHOCTb Ha COOTBETCTBYIOLLMX AOMKHOCTAX B COOTBETCTBUM C aKTOM O HAa3HaYeHUN Ha
LOMKHOCTb U CO CMYXeOHbIM KOHTPAKTOM 1 MOSTyYaloWmnM AEHEXHOE CodepXaHue 3a CYeT CpeacTs dene-
panbHoro 6romxeTa, bromkeTa cybbekta Poccuickon Gefepaunn). paxgaHckue criyxaline UMEKT 3aKoHO-
[aTenbHO 3aKkpenneHHble rapaHTUM peanusauun Ux ctatyca — MexaHu3Mbl peanuaauui CBOoUX, KOHCTUTYL-
OHHBbIX, COL{ANbHO-3KOHOMMUYECKNX W LPYruX NpaB.

B Teopun agMUHUCTPATMBHOTO NpaBa CyLLECTBYET HECKOMbKO AeUHULMA, ONpeaensitoLLnX 3Ha4eH e
rapaHTUil Ha rpaxgaHcKkom cnyxobe:

1) rapaHTuu kaK npuBMnerus;

2) rapaHTUM KaK COCTaBHas YacCTb MPaBOBOro CTaTyca;

3) rapaHTUM KaK Mepbl S3KOHOMMYECKOro, COLManbHOro, OpraHu3aLy oHHOro 1 NpaBoBOrO XapakTepa,
HarnpaBfieHHble Ha peanu3auuio Kak LOMKHOCTHbIX, Tak W 06LMX npaB 1 06S3aHHOCTEN rocyapCTBEHHOMO
cnyxavlero [4, ¢.93].;

4) rapaHTUu KaK yCTaHOBIEHHbIE B 3aKOHOAATENbCTBE OCHOBHBIE MOMOXEHNS, XapakTepuaytoLLme co-
LjManbHO-NPaBOBYH) CTOPOHY CTaTyca rocyapCTBEHHO criyxallero [5, ¢.144];

5) 310 cpeacTsa, cnocobbl 1 ycnosus, obecneynsatoLme NpeaoCcTaBneHNe cnyxallmm npas B obna-
CTW coLmManbHO-TPYAOBbIX OTHOLWEHMN [1, €.117].;

6) rapaHTUW Kak 3reMeHT COBPEMEHHO KaapOBON NONUTUKW (MHCTPYMEHT NPUBIIEYEHNS Ha rocyaap-
CTBEHHYI0 cnyxBy npodeccnoHarnbHbIx kagpos) [6, ¢.173-174];

7)  9TO KOCBEHHble CpefCcTBa afMUHUCTPATUBHOTO BO3LENCTBIUS Ha MOBELEHWE CIyXallero npu3BaH-
Hble 06eCneYnTb BbINOSTHEHME CreayoLWmX Leneit:

a) MatepwuanbHoro obecneyeHune (bnarononyymne) cryxailero;

6) 3awuTa OT BHELHMX MOCAraTeNbCTB M MPOW3BOMNA PYKOBOAWUTENS TOCYAAPCTBEHHOTO OpraHa
(NpeacTtaBUTENS HaHUMATENS);

B) COAENCTBME B OCYLLECTBNEHUN TOCYLAPCTBEHHBIM CRyXaLUM CBOUX AOMKHOCTHBIX NpaB U 06s-
3aHHOCTeN, a Takke peanusauumn npas 1 0683aHHOCTEN Kak rpaxgaHnHa u yenoseka [1,c.118-119].

C kaxabIM W3 NpeaCcTaBfeHHbIX onpeaeneHnini MoXHO cornacutbes. Fopuanyeckuin cMbicn noboin npaso-
BOW rapaHTUW 3aKoYaeTcs B COLENCTBUAWN peanu3aLim npas M cBobod, COCTABASIOWMX SAPO TOMO UM UHOTO
npaBoBoro cratyca. [lpaBa M 00S3aHHOCTM TPaXQAHCKOro CyXallero TOMbKO TOrda WMEKT  HpUanKo-
coumarbHbIA CMbICI W Ha3HaueHue, Korga OHK obecneyeHbl CoLmanbHO-OKOHOMUYECKMMW NMPABOBLIMU rapaHTUS-
MU, [apaHTUK SBNAIOTCS B NEPBYIO O4epeb CPEACTBOM 3alnTbl, 06eCneyeHns peanusaLumn NnpaBoBoro cTaryca,
a, 3HAYMT, 1 NpaB, COCTaBMSIOLLMX ero OCHOBY. Bo BTOpYtO 04epeab, B 3aBMCMMOCTH OT paccMaTpyBaeMoro npa-
BOBOIO CTaTyca, NpaBoBasi rapaHTus SBMSETCA CPEACTBOM HaWMyYLEro BOMIOWEHUS B WU3Hb COCTABMSIOLLNX
OCHOBY CTaTyca npaB. Tak, ecri paccmMaTpuBaTb TEPMUH «TapaHTUS» NPUMEHUTENBHO K crieLmduke rpaxaaHCKo-
ro Crnyxatyero, B 0CO6eHHOCTM C TOYKW 3pEHNs NPeaCTaBUTeNs HaHMMaTens, NpaBoBas rapaHTs cratyca cny-
Xallero SBNSETCS HAYEM MHbIM, KaK KOMMIEKC cpeacTs, obecneumBatowmx apdekT1BHoe UCromnHeHne obs3ax-
HOCTEM rPaXaaHCKoro CRyxXallero U 3akpensneHne Ha rocyaapCTBEHHOM cryxbe B TeyeHne Bcero nepuoga pabo-
Tl [7, €.79]. OhheKTUBHOCTb peanuaaLmn AOMKHOCTHBIX 0BS3aHHOCTEN PaXKdAHCKUM CIyXKaLlMM HaXoauTCs B
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MPSIMOIA 3aBUCMMOCTM OT KAYECTBEHHON XapaKTEPUCTVKA NPABOBbIX rapaHTUN CAYXaLLMX: UX aKTyanbHON HopMa-
TUBHOW MOZEenM (COOTBETCTBYOLLEN crieumudmke CryeOHbIX OTHOLIEHWUA, CNIOXMBLUMXCA HA LAHHbIA MOMEHT
BPEMEHM), UX pPearnbHOro MPETBOPEHNS B XU3Hb (aKTyanbHOM NpaBOMPUMEHUTENBHON npakTuke). MpsiMas 3aBu-
CMMOCTb [0IKHA HAabMoAaTLCA M C TOYKM 3PEHNS CYLLECTBYIOLLEr0 YPOBHS COLManbHO-3KOHOMUYECKOTO PasBu-
s 06LLecTBa B Lenom. Takum 06pasom, BaxHa He KONMMYECTBEHHAS XapaKTEPUCTUKA NPABOBbIX rapaHTUil, HO
kayecTBeHHas. Vcxoms 13 aaHHoro Tesuca, Hanbornee BepHbIM MPEACTaBNSETCS ONpeaeneHre NpaBoBbIX rapaH-
TUN rPaXKOAHCKOrO cryxaluero, AaHHas E.B. OxoTckum, cormacHo KOTOpOMY, rapaHTUsSIMK NPU3HAKOTCS COBOKY M-
HOCTb Mep MNpaBOBOrO, COLMANbHO-3KOHOMWYECKOrO,  OPraHM3aLMOHHO-YNPaBMEHYECKOr0O 1 MOpasbHO-
MCMXOOMYECKOro XapakTepa, KOTopble CO34atoT BraronpusiTHble YCroBus Ans ahMEKTUBHOMO UCTIONHEHMS rOC-
YAAPCTBEHHOM JOMKHOCTH, YCUNMBAIOT NPUBNEKATENbHOCTb rOCYAapCTBEHHOM CRyx0Obl, 06ecneumsaroT crabunb-
HOCTb COLMarnbHOro ¥ NPaBOBOro CTaTyca rocyaapCTBEHHOO cryxatero [8, ¢.356].

CoumanbHO-3KOHOMMYECKNe FapaHTUK CriefdyeT pacCcMaTpuBaTh YXe, HEXenu TEePMUH «MpaBoBas ra-
paHTMs» B Lenom. oa counanbHO-3KOHOMUYECKON rapaHTueit creayeT NoHUMaTh NULLb KOMMMEKC coumnanb-
HbIX, SKOHOMWUYECKMX, OPraHN3aLMOHHbIX Mep, 0BecneumBaloLLMX COLMANbHO-9KOHOMUYECKYIO 3aLLMLLEHHOCTb
FOCCMyXKaLUero M YNeHOB €ro Cembi, B COOTBETCTBUM C 3aKOHO4ATENbCTBOM CTpaHbl. COOTBETCTBEHHO, WX
OCHOBHOE HasHaueHue KpoeTcs B obecneyeHnn matepuanbHoro Bnarononyyns u goctarka, CTUMYNMPOBaHU
3 EKTUBHON AEATENBHOCTM CRYXALUMX MPW BbINOMHEHUW CRYyXebHbIX 00513aHHOCTEN, YTO KAaYeCTBEHHBIM
00pa3om MoBbILLAET NPECTUKHOCTL CIyXObl B KOHKPETHOM OpraHe rocyfapCTBEHHOM BMacTh W B CTpaHe B
LienoM. SKOHOMMYECKIE rapaHTUM NPpK 3TOM PacCMaTPUBAIOTCS B HAy4HON NUTEpPaType, Kak NpaBuno, B kaye-
CTBE COOTBETCTBYHLLUMX YPOBHIO NPOECCHOHANM3Ma N JOMKHOCTY CRYXaLlero ero AeHeXHoe CoaepaHue
(OCHOBHOE CpeaCcTBO ero MaTepuanbHOro obecneyeHns 1 CTUMYNMPOBaHUs NPOGECCHOHANbHON CnyxebHoM
AEeATENbHOCTY MO 3aMeLlaeMom AOMKHOCTM rpaxaaHckomn cnyxdbl) [9,¢.89], a rocynapCTBeHHble CoLpanbHble
rapaHTUM Kak KOMMEKC (OMHAHCOBBIX, OPraHU3aLMOHHBIX, COLMANbHBIX 1 CTUMYTMPYIOLLMX MEPOMPUSTUI FOC-
yAapCTBa, HanpasneHHbIX Ha obecneyeHne rocydapCTBEHHbIM CryXalluM YCroBui Ans apgeKTUBHOro nc-
MOMHEHUs CBOMX 06S3aHHOCTEN U 3aKpenneHre Ha rocydapcTBEHHOMN cryxbe B TeYeHue BCEro nepuoga pa-
60Tkl (COOTHOCUMOrO CO CTaXeM, HEOBXOAUMbBIM NS HAa3HAYEHMS rOCYAapPCTBEHHOM NEHCUM 3a BbICTYTY NeT),
a TaKkke yooBneTBOPEHMe NoTpebHOCTEN rocydapCTBEHHbIX Cryxawux 1 ux uHtepecos[1,c.118]. Henb3s He
COrnacuTbCA CO CMEAyHoLLMM TE3UCOM: CIyXallmi, YyBCTBYloWMiA cebs B BOnbLUel cTeneHn matepuansHo
YOOBNETBOPEHHBIM, COLMArbHO 3allWLLLEHHBIM NOCPEACTBOM COOTBETCTBYHOLMX WHCTPYMEHTOB COLMANbHOM
nonuTukK, Byget acheKTMBHEN UCMOMHATL CBOU CryxebHble 0653aHHOCTH, NOBbILIAS TEM CaMbIM MPECTUX 1
aBTOPUTET rpaxgaHCKon cnyxdbl CTpaHbI.

BbicTpanBaHne HOPMaTUBHOW MOLENN COLMArNbHO-9KOHOMUYECKUX rapaHTUid CRyXalux JOMKHO COOT-
BETCTBOBATb COBPEMEHHOMY MOHUMAHUIO NPUHLMNA NPOECCHOHANN3MA U KOMNETEHTHOCTW Ha rPaXaaHCKoM
cnyxbe. CoupanbHO-3KOHOMUYECKIe rapaHTUK He SIBNAKOTCS NPUBMAErMei, CnocoBbCTByHOLER NOCTYNNEHNIO
Ha cnyx0y HEMOTUBMPOBAHHbIX W 3apaHee HenpodeccuoHanbHbIX KaapoB. HaobopoT, MatepuarnbHo-
obecneynTenbHble rapaHTUN SOMKHbI PEan130BbLIBaTLCA B TOM CTENEHU, YTODLI 06ecneunTb chbanaHcMpoBaH-
HOCTb MHTEPECOB MOTEHLMANBHOTO CAYXallero W NpeacTaBUTENS HaHUMATENs B NULE rocyaapcTsa, Bblpa-
XatoLmecs B rapaHTMPOBaHHOCTM JOCTOMHOMO BO3HArpaxzaeHws cnyxallero 3a Tpy, nony4yeHns 6ecLeHHoro
onbiTa NPOeCcCUOHanbHOM AeATENbHOCTU (KOMMMEKCHOE pa3BUTHe CO3HaHWs, obecnedynBaroLlee rocyaap-
CTBEHHbIA noaxod K nobomy aeny, AOCTaTOMHbIA NONUTUYECKUIA OMbIT, POPMUPYIOLLMIA XapaKTeEP M BOMI,
KOMMYHWKabenbHOe fapoBaHue, 6naronpuaTcTBytoLlee 0BLEHNO C NIOABMM, 3HAUUTENBHYI UHGOPMALMOH-
HY}0 MOArOTOBKY, Pa3BMBalOLLYH0 CMOCOBHOCTM BbICTPO CXBaTbIBaTh, CUCTEMATU3NPOBATL W OLEHUBATb ynpaB-
NEHYECKy0 nHdopmaumo[1,c.251-252].), rapaHTMpOBaHHOCTM COLMAbHOM 3aLUMLLEHHOCTI C O4HON CTOPOHbI
LN CRyXallero, W ¢ ApYron CTOPOHbl ANs rocyaapctea — B 3(OEKTUBHON peanusauuy Cryxalium CBOWX
cnyxebHbIx 06513aHHOCTEN, NPUBNEYEHNS W YAEPXKaHUS Ha rOCyAapCTBEHHON cnyx6e npodeccoHanos.
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YIIK 347.941

0COBEHHOCTW 0KA3bIBAHWA 110 CTIOPAM,
BbITEKALLIAM 113 [10r0BOPA APEHIbI

TPO®1MOBA [1APbA BUKTOPOBHA
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Bcepoccuitckuin rocy4apCTBEHHbI YHUBEPCUTET OCTULIAN
(PMA MuHiocta Poccuu)

AHHOTaums: B cTaTbe aBTOPOM PacCMOTPEHbI 0COBEHHOCTW NpeaMeTa A0KasblBaHWs, a Takke CpeacTB AoKa-
3blBaHWsi MO Pa3fMYHbIM KaTeropusiM CropoB, BbITEKAKOLLMX 3 4OTOBOPA apeHabl. YKasblBatoTCs Kak 0cobeH-
HOCTW, CHOPMYNMPOBaHHbIE Y4YEHbIMU-LMBUNNCTAMM, TaK W 3aKpenseHHble MOCTAHOBMEHWUAMM BbICLUMX CY-
AE6HbIX MHCTaHLMIA 1 ChOPMUPOBaAHHbIE CyaebHOM NPaKTUKOM.

KnioueBble cnoBa: rpaxgaHckoe CydonpoM3BOACTBO, apbuTpaxHoe Cyaonpou3BOACTBO, AOKasblBaHWe,
npeaMeT Joka3biBaHus, CPEACTBA AOKa3biBaHMs, 06s3aTenbCTBa, A0r0BOP apeHab!.

FEATURES OF PROVING DISPUTES ARISING FROM THE LEASE AGREEMENT
Trofimova Darya Viktorovna

Abstract: in the article, the author examines the features of the subject of proof, as well as the means of proof
for various categories of disputes arising from the lease agreement. The features formulated by civil scientists,
as well as fixed by the decisions of the highest judicial instances and formed by judicial practice are indicated.
Key words: civil proceedings, arbitration proceedings, proof, subject of proof, means of proof, obligations,
lease agreement.

[laHHas Tema akTyanbHa, NOCKOMbKY AOrOBOP apenabl SBNSETCSA OQHUM U3 CaMblX PACcrpOCTPaHEHHbIX
BMOB [JOTOBOPOB W B MPOLIECCE €ro UCMOMHEHWS MEXZy CTOPOHaMW 4acTO BO3HMKAIOT PasfuyHbie Cropsl,
Tpebytowme cynebHoro paspeLleHns. Mo HEKOTOpbIM KaTeropusiM CrnopoB, BO3HWKAKOLMM 13 [JOrOBOpa apeH-
[Obl, CrioXunacb ycroinumsas cynebHas npakTuka, chopMmpoBaBLLas NpeaMeT AoKasblBaHUs U CpeacTsa fo-
KasblBaHMs. B faHHOM cTaTbe Mbl paCCMOTPUM OCOBEHHOCTM AOKa3blBaHUS MO COpaM, BbITEKAKLMM U3 [0-
roBopa apeHabl.

Apenpogatenu yvaule Bcero obpaliartcs B Cya ¢ TpeboBaHWAMM O B3bICKaHUKM 3a[0IDKEHHOCTU MO
apeHaHoON nnate (CaHKUMIA 3a HeynnaTy Uiu NpocpoYKy ynnaTtbl apeHaHbIX nnaTexei), 0 BO3MeLLeHUn yobIT-
KOB, MPUYMHEHHbIX HECOrNACcoBaHHbIMW MepennaHMpoBkamM U NepeycTpomMcTBamMmn, 0 JOCPOYHOM pacTopxe-
HWS [OroBOpa apeHfbl, O BO3BpaTe apeHA0BaHHOMO WMyLLecTBa U npoyee. TpeboBaHWS e apeHaaTopos,
00bl4YHO cneaytolme: ncTpeboBaHne 0T apeHaodaTens apeHa0BaHHOMO UMYLLECTBA, BO3MELLEHME PacXOaoB,
NPOU3BELEHHbIX ANS YCTPaHEHNS HEJOCTaTKOB apeHA0BaHHOMO UMYLLECTBA, BO3MELLEHUE PacXOAO0B Mo Kanu-
TanbHOMY PEMOHTY, Bbl3BAHHOMY HEOTNOXHOW HEeObXOAMMOCTbH, BO3MELLEHUE CTOMMOCTU HEOTAENMMbIX
yny4LeHuin n npovee. «llepBoe, YT0 HeO6X0AMMO OLEHUTL CyAY B II060OM Crope, BbITEKAOLLEM 13 apEHAHbBIX
NPaBOOTHOLLEHWIA, — 3TO YCNOBWS JOrOBOPA, B TOM YWCME COrMacoBaHue ero CyLeCTBEHHbIX YCNOBUI, CO-
BrnioaeHne opmbl 4OrOBOPA, a Takke COOTBETCTBUE TPEOOBAHNUAM rPaaaHCKOro 3akoHoAaTeNbCTBay [7, 2].

MMpu cnopax o B3bICKaHUKM YBObITKOB MO 4OrOBOPY apeHabl NpeaMeT AOKa3blBaHUsS COCTOMT W3 CReayto-
LMX SNEMEHTOB: HannuMe Bpeaa, BUHbI 1 NPOTMBOMPABHOMO NOBEAEHUS, a TakKe NPUYUHHO-CIEACTBEHHOM
CBSA3N MEXQy AEMCTBUAMM OTBETYMKA U HACTYMMBLUMM BpeaoM. Heobxoammo ycTaHoBUTL Hannume obCTos-
TEMNbCTB, NOATBEPKAAIOLMX HEUCTIONHEHME UMW HEHAATeXallee UCTOMNHEHWe YCIOBUA JOrOBOpa AOIKHUKOM,
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BO3MnaratLwmx Ha Hero onpeaeneHHble 06s3aHHOCTY; NpekpaLleHe JoroBopa Mexay CTOPOHaMK Kak cref-
CTBME HapYLUEHWNS JOMKHUKOM YCMOBUIA 4OrOBOPA; 3aKMOYEHNE KPeaUTOPOM aHaNOrM4Horo (3aMeLLatoLLero)
[0roBOPa Ha WMHbIX MO CPABHEHWIO C NEPBOHAYANbHbIM JOrOBOPOM YCIOBUAX, YXYALIAOWMX €r0 UMYLLECTBEH-
HbIN MHTEpEeC (UK NpuYKMHeHNe YObITKOB B MHOW (hopme). Takke CTOUT OTMETUTbL B CBA3M C NOCNEAHUM YKa-
3aHHbIM 06CTOATENBCTBOM, YTO cornacHo cT. 393.1 paxaaHckoro kogekca PO B criyyae, ecnn HEUCnonHeHue
WNW HeHaAnexallee 1CnoNHeHne AOMKHUKOM LOroBOpa MOBMEKNO ero AOCPOYHOE NPEKpaLLeHne 1 Kpeautop
3aKMoYMn B3aMEH €ro aHanorMyHbIi JOroBOp (3amellarowas caenka), kpegutop Bnpase notpeboBatb OT
[OMKHMKA BO3MeLLeHNs YObITKOB B BIAE pasHWLbl MEXY LEHON, YCTaHOBMEHHON B NMpeKpaLleHHOM 4OroBO-
pe, 1 LIEHO Ha ComocTaBuUMble TOBapbl, paboTbl UMK YCNyru Mo YCNOBUAM AOrOBOPA, 3aKIHYEHHOMO B3aMeH
npekpalyeHHoro gorosopa. CornacHo nyHkTy 12 MNMoctaHoBnexus MneHyma BepxosHoro Cyga PO ot 24 map-
1a 2016 . Ne 7 «O npumeHeHU cyaamm HEKOTOpbIX MOMOXeHW [paxagaHckoro kogekca Poccuiickon depe-
pauun 0b OTBETCTBEHHOCTY 3a HapyLueHue 0643aTensCTB» 4OBPOCOBECTHOCTL KpeamuTopa 1 pasyMHOCTb ero
AENCTBUIA NPW 3aKNOYEHU 3aMeLLaloLLen CAenku npeanonaraloTcs, noka AOMKHUKOM He [okasaHo obpat-
Hoe. CornacHo MocTaHoBneHno ApbutpaxHoro cyda LieHTpanbHoro okpyra ot 24 nioHsa 2019 roga no geny
Ne A62-4398/2018 nHavBmayanbHbIn NpeanpuHumaTens obpatuncs B ApbutpaxHbin cyn CmoneHckon obna-
CTW ¢ UckoBbIM 3asBrieHnem k OO0 «***» 0 B3bICKaHWUM 3a40SPKEHHOCTM N0 apeHAHbIM NnaTexam no oroBopy
apeHfbl HeABMKMMOTO UMYLLECTBa, YObITKOB B BUAE CTOMMOCTM BOCCTAHOBUTENBHOTO PEMOHTA NOMELLEHNN,
CTOMMOCTM YCNYT OLEHLLKa, MPOLIEHTOB 3a MOMb30BaHME YyXXMMU AEHEXHBIMW CPEACTBAMM.

Pewwenvem ApbutpaxHoro cyga CmoneHckon obnact ot 16.11.2018, octaBneHHbIM 6e3 U3MEHEHUS
nocTaHoBneHnem [laguaToro apbutpaxHoro anennsuuoHHoro cyaa ot 22.03.2019, uck ygosnetsopeH. Pac-
CMOTPWM, Kakue [okasaTenbCTBa MCNOMb30BanuCh UCTLOM B AaHHOM crnope. IMucemom ot 16.11.2017 apeh-
Aatop (0TBETUMK) YBeOOMWUT apeHZodaTens (MCTew)o pacTopXeHUM JoroBopa apenabl. VcTuoM ykasaHHoe
nucbMo 6bino nonyyeHo 07.12.2017. ApeHaaTtop nocuuTan, YTo ¢ MOMEHTA HanpaBneHWs YKa3aHHOro NcbMa
ero 0653aTenbCTBO NO BbINnaTe apeHaHOM nnatbl npekpaLlaeTcs. [py 3ToM, COrnacHo NOMOXeHWSM LOroBo-
pa apeHbl apeHaaTop BrnpaBe B OOHOCTOPOHHEM MOPSAKE PACTOPrHYTb JOrOBOP apeHAbl, YBELOMWUB apeH-
[0AaTens He MeHee, YeM 3a OMH MECAL, O Npearnornaraemoit JaTbl pacTopeHns aorosopa. 1o okoH4aHuu
[ENCTBUSA JOroBopa Unu B crnyyae JOCPOYHOrO pacTOPKeHWs 4OroBopa apeHaoAaTerb B TeYeHue natu pabo-
4nx OHel 0bs3aH NPUHATL OT apeHaaTopa obbLEeKT Mo akTy npuema-nepedayn. Takum obpasom, yunTbiBas
ynnaty apeHaatopoM apeHgHon nnatel no 31.12.2018, apeHaatop 06s3aH ynnatutb apeHaoaaTento apeHa-
Hyto nnarty 3a nepuog ¢ 01.01.2018 no 15.01.2018, ¢ yyeToM MeCAYHOro Cpoka Ha npeLynpexaeHne apeHaa-
TOpa U NATU pabounx OHeil Ha npuHaTUE obbekTa apeHdbl. COOTBETCTBEHHO, 3af0MKEHHOCTL MO ynnaTe
apeHaHON Nnatbl UCTeL, NOATBEPXAAET NOMOXEHNAMU JOrOBOPA apeHabl, @ Takke MoYTOBbIMU KBUTAHLMAMN
(DOKymMeHTaMu), ykasblBaloLMMW Ha [aTy MoflyyeHus nucbMa OT apeHaatopa. Tpebys OoT apeHaaTopa BO3-
MeLLeHns yObITKOB B BUAE CTOMMOCTY BOCCTAHOBUTENBHOMO PEMOHTA NOMELLEHWU apeHaofaTeNb CCblaeTcs
Ha NONOXeHUs LoroBopa (Mpu NpekpaLLeHn JoroBopa apeHbl apeHaaTop 0bssaH BepHyTb apeHaoaaTtento
WMYLLLECTBO B TOM COCTOSIHUW, B KOTOPOM OH €r0 MOJTyYns, C Y4eTOM HOPMaribHOrO M3HOCA UK B COCTOSIHUM,
0ByCrnoBfeHHOM JOrOBOPOM), @ TaKkke Ha akT BO3BpaTa apeHLOBaHHOTO UMYLLECTBA C ykasaHUEM AedeKToB
MOMELLIEHUS U 3aKnoyeHne cneumanucta 06 oueHke AedekTos nomelleHns. COOTBETCTBEHHO, UCTLIOM JOKa-
3aHbl HeobXxoaMMble ANs B3bICKaHWUS YObITKOB 0BCTOATENLCTBA: OTBETYMK SBMSETCA NULOM, B pesynbrate
AENCTBUIN KOTOPOro BO3HWK yLLEPD, a Takke bakT HapyLleHus 0bsizaTenbCcTBa Bpeaa, Hanmuue yobiTkos (n. 12
MoctaHoBneHus MneHyma BepxosHoro cyda P® ot 23.06.2015 Ne 25 «O npuMeHeHun cyhamn HEeKOTOpbIX
nonoxeHnn pasgena | yactu nepeoi paxaaHckoro kogekca Poccuickoit ®egepauumy). C yyeTtom ycTaHoB-
neHns pakTa NPOCPOYKM OTBETUMKOM BHECEHUS apeHaHbIX nnaTtexen, ctaten 395 [paxaaHckoro kogekca PO,
TpeboBaHMs 0 B3bICKaHWW NPOLLEHTOB 3a MOMb30BaHME YYXMMU OEHEXHbIMU CPEACTBAMU, TaK xe 060CHOBA H-
HO yZ0BNETBOPeHbI CyaoM. Viccnenosas Bce 06CTOATENLCTBA eNa W NOATBEPXKAAIOLME UX 4OKa3aTeNbCTBa,
CYZ KaCCaLMOHHOM MHCTaHLMK OCTaBWN peLLeHns npeablayLLmx CyLoB B CUNE.

[Mpu NpekpaLleHy 4OroBopa apeHbl BO3HWKAKT CNOpbl O BO3BpaTe apeHA0BaHHOM umyLlecTsa. [ns
TOr0 4ytobbl TPebOBaTH BO3BPATa apEHLOBAHHOTO UMYLLECTBA, apeHaoaaTenb AOMKEH UMETb JOrOBOP apeH-
Abl, a TaKKe NPeacTaBUTb [oKasaTenbCcTBa TOro, YTO OH Nepeaan apeHOoBaHHOE MMYLLECTBO apeHaaTopy.
710 MOXeT ObITb CAENaHO NyTeM NPeAOCTaBMEHUs JOroBopa apeHdbl, akta npuema-nepegayn uinn apyrux
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[OKYMEHTOB, NOATBEPXAAOLMX nepegady umyLlectsa. Mpu atom, cornacHo n. 12 MoctaHosnenus MneHyma
Bbicwero ApbutpaxHoro Cyaa P® ot 17 Hosbps 2011 r. Ne 73 «O6 otaenbHbiX BONpoOcax NpakTUKW npuMe-
HeHns npasun [paxgaHckoro kogdekca Poccuiickon ®efepauun 0 [OroBOpe apeHabl» npu paccMOTPEHUn
cropa, CBSI3aHHOrO C HapyLUEeHWEM apeHaaTopoM CBoei 0653aHHOCTY NO BO3BpATy apeHO0BaHHOMO UMyLL e-
CTBa, apeHgofaTteslb He 006513aH 4OKa3biBaTh Hanuyme y Hero npasa COBCTBEHHOCTM Ha UMYLLECTBO, nepe-
AaHHoe B apeHay. COOTBETCTBEHHO, apeHdaTop, (haKTU4ecku MCMOMHABLUMM [OTOBOP, HE BrpaBe B CBOMX
BO3paxeHusix Ha TpeboBaHWe 0 Bo3BpaTe apeH40BaHHOIO MMYLLECTBA CCbINATLCA HA HE3aKMYEHHOCTb UK
HeAeNCTBUTENBHOCTb Or0BOPA, OTCYTCTBME NpaBa COBCTBEHHOCTU UMM WHbIX NOTHOMOYMIA HA PacropsKeHNe
MMYLLECTBOM y apeHgofaTens. [laHHble NONOXEHUS BaXHbl, MOCKOMbKY OHW BAMSIOT Ha NPOLECC [oKasblBa-
HWS - pacnpegeneHue bpeMeHn fokasbiBaHUS W NPEACTaBEHUE TEX UMW WHbIX JokasaTenbCeTs. [1o cnopam o
BO3BpaTe apeHOO0BaHHOro MMyLLlecTBa CyaebHas npakTuka UCXOAWUT M3 HeOBXOAMMOCTU CReaytLmX OOKY-
MEHTOB: [OroBOp apeHdbl, akT nepejayn B apeHAHOe Mofib3oBaHWe, OOHOCTOPOHHMI 0TKa3 OT A0rosopa B
Ccnyyae, Koraa Takoe ycrnoBue npegycMOTPEHO AOrOBOPOM UMW €CAv JOTOBOP PACTOPrHyT B cyaebHOM nopsa-
Ke - BCTYMWBLUMI B 3aKOHHYO CUMY CyAeBHbIN aKT, akT NPOBEPKW, NOATBEMKAAIOLLMI (haKTUYEeCKoe Haxoxae-
HWe UMYLLECTBA Y apeHaaTopa, NpeTeH3us.

CTouT OTMETWTb, YTO COrMacHo noauumuu, nanoxeHHonm B lMoctaHoenenun ®AC Cesepo-3anagHoro
okpyra o1 24.08.2006 no geny Ne A56-60437/2005, npu paccMOTPeHWUN CNOPOB O MOMEHTE, C KOTOPOro 0bs-
3aHHOCTb apeHaaTopa Mo BO3BpaTy apeHayeMoro UMYLLECTBA SBMSETCA UCMOHEHHON, Cyay CreayeT y4uTbl-
BaTb, YTO NPW HanNMuMK akTa Npuema-nepeaayun, No KOTOPOMy apeHaodaTenb nepeaan UMyLLECTBO HOBOMY
apeHaaTopy, a Takke CBEAEHUM O TOM, YTO HOBbLIA apeHAaTop (haKTUYeCKu Mofb3yeTcs UMYLLECTBOM, CyA
MOXeT NpU3HaTh AOKa3aHHbIM (haKT BO3BpaTa CMOPHOMO MMYLLECTBA NPEXHUM apeHAaTopoM C faThl, yKasaH-
HOW B aKTe npuema-nepegayu.

Takke 4acTo 0gHUM U3 TpeboBaHWi apeHaodaTeNs ABNSAETCS B3bICKaHWe NnaThl 32 HECBOEBPEMEHHOE
BO3BpaLLeHWe apeHayeMoro uMyLectsa. Tak, ApbutpaxHbii ¢y CTaBpomnonbCKoro Kpasi B CBOEM peLLeHnm
no aeny Ne A63-10088/2012 OTKMOHWA CCbINKY OTBETYMKA HA TO, YTO UCTEL, YKIOHANCS OT NPUHATUS UMYLLE-
CTBa W NOANWUCAHWS aKTa npuema-nepeaayn B CBA3N C TEM, YTO B COOTBETCTBUM CO cTaThen 622 K PO npu
npekpaLleHnn JOroBopa apeHsbl apeHaaTop 06g3aH BepHYTb apeHaoaaTesnto UMyLLECTBO B TOM COCTOSHUN, B
KOTOPOM OH €ro Momny4un, ¢ y4eTOM HOPManbHOrO U3HOCAa UK B COCTOSIHIN, 0BYCMOBIEHHOM A0roBOpOM. pu
9TOM MOMeLLEeHe K caade apeHaodaTento He 6bio NOAroToBMEHO, OT UMYLLECTBA apeHaaTopa He 0cBOBOX-
AEHO, B CBA3M C YeM ycrnosus cTaTbn 622 K PO no Bo3spaty nmyLiecTBa He cobntogeHbl. YunTbias, 4to
OTBETUMK HapyLwnn 0643aTenbCTBO M0 BO3BPATy apeHA0BaHHOIO UMYLLECTBA B TOM COCTOSIHUMW, B KOTOPOM OH
ero nonyyan B apeHgy, apeHgogatenb Brnpase TpeboBaTb BHECEHUS apeHOHOW nnatbl 3a BCEe BpeMs npo-
CPOYKM A0 AaTbl (hakTU4eckoi nepedayun (Bo3sparta) MMyLLECTBA NPeanpUsTUEM (OTBETHUKOM).

Takum obpasom, B cdepe [oKasbiBaHUS NO CropaMm, BbITEKAIOWMM 13 JOrOBOpa apeHabl eCTb MHOXeE-
CTBO 0COBeHHOCTeN. Yalle Bcero 0cobeHHOCTU NpeaMeTa [okasbiBaHUs W CPEACTB [OKasbiBaHWS MO TakuM
cnopam chopMynupoBaHbl cyaebHom npakTukoit. KoHewHo xe, noboi cnop vHAMBKMAYyaneH, v npu ¢opmmpo-
BaHUM NpaBOBOW NO3NLMK 1 AoKa3aTenbHON Basbl HEOHX0ANMO CHavana BCMOMHUTL 0bLyMe 3akoHogaTenb-
Hble MONOXEHUs!, KacaroLmecs UCNOHeHNs 06sA3aTenbCTB U JOrOBOPa apeHabl, a Takke NpaBoBble NO3nLMM,
CPOPMMPOBAHHbBIE BbICLIMMIA CYAEOHBIMU MHCTAHLMAMM W PELUEHUSIMU MHOMOYUCTIEHHBIX CYA0B.
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NPOG/EMbI TPYI0YCTPOIICTBA
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MEEPALIM

MbICWKOBA H0/nA ANEKCAH[IPOBHA

CTYOEHTKa
®r60Y BO «CapatoBckas rocyaapCTBeHHas lopuanyeckas akagemus»

AHHOTaums: B CTaTbe M3yyaloTcst Npobnembl TPyAOYCTPOACTBA NpeaneHcoHepoB B Poccuiickon degepa-
LK, a TaKke onpefeneHHble (hakTopbl, KOTOpble BAUAIOT Ha AaHHbIE NPOBeMbl, MyTH NX paspeLLeHis.
KnioyeBble cnoBa: TpyaoyCTPOCTBO; NPEANEHCUOHEPbI; MEPbLI FOCYAAPCTBEHHON MOAAEPXKKM NPeaneHCHo-
HepoB; 6e3paboTuua; coumanbHbIi CTaTyC; 3aHATOCTb.

PROBLEMS OF EMPLOYMENT OF PRE-RETIREES IN THE RUSSIAN FEDERATION
Mysikova Yulia Alexandrovna

Abstract: the article examines the problems of employment of pre-retirees in the Russian Federation, as well
as certain factors that affect these problems, ways to resolve them.

Keywords: employment; pre-retirees; measures of state support for pre-retirees; unemployment; social status;
employment.

C 1 sHBaps 2019 roga B Poccuickoin ®egepauumn noseunacs HoBasi KaTeropus rpaxgaH — aTo nuua
npeaneHCHoHHoro BospacTa. K HAM OTHOCATCA Te rpaxaaHe, KOTopble He ycnenu BoIMTy Ha nexHcuto o 2019
roga. Ecnu paHee XeHLLMHbI BbIXOZMIN Ha MEHCUIO B 95 NET, a MyX4nHbl B 60, TO TEnepb 3TOT BO3pacT U3Me-
HuUncs Ha 60 1 65 cooTBeTCTBEHHO. HO CyLLecTByeT 1 nepexoaHbi nepuog. B Hero nonanu Te rpaxaaHe, Ko-
TOPbIM OCTaBariocb MEHEE S NeT 40 NEHCUM MO CTapoMy BO3pacTy. JT0 XeHLwuHbl 1964-1968 roga poxaeHus
N MyxdnHbl 1959-1963 roga poxaenus. AKTyanbHOCTb NpobnemMbl TPyAOYCTPOMCTBA NPeAneHCUOHEPOB CO-
CTOMT B TOM, YTO Nt0ASIM CTapLUero Bo3pacTta B Poccuidickon degepauymn CROXHO NpUCnocobuTbCs K HOBbIM
9KOHOMUYECKIUM YCIIOBUSIM, OHU MI0XO OCBEAOMIIEHbI O CBOMX NpaBax 1 0653aHHOCTSIX.

Ha [aHHbIn MOMEHT COXpaHsTCs Npobrembl TPyAOYCTPOMCTBA NPEANEHCUOHEPOB B HaLlen CTpaHe.
OTO CBSA3AHO C pasfNYHbIMK (hakTOpaMm: IKOHOMUYECKUMU, COLManbHbIMKM, Ncuxonorudeckumu n ap. Cneay-
eT PaccMOTpeTb MX noapobHee. [1ns aToro HeobxoAMMO BCMOMHWUTL O rapaHTusX, kotopele Poccuiickas de-
Aepauus npegocTaBnseT 4ns npeaneHCUoHepoB.

OpfHON M3 TaKWX rapaHTUA MOXHO Ha3BaTb MepeobyyeHune W NoBbIEHWE KBanMdukauum Ans nuu
NPeAneHCMOHHOMO Bo3pacTa. JT0 Heobxoanmo Ans Toro, YTobbl NPEANEHCMOHEP MO KOHKYpUpOBaThb C ApY-
MMMK couckaTensmm B criyyae notepu pabotbl. NepeobyyeHne gact noasm NOXWnoro BospacTa Gornblue
LUIAHCOB HaNTW NOAXOAALLYH0 paboTy ans cebs n nsbexats beapaboTuLbl nepes neHCHeNn.

Hanpumep, B Capatosckon obnactu obyyeHne nposoautcs B CapaToBCKOM HaUMOHaNbHOM UCCneno-
BaTeNbCKOM rOCyAapCTBEHHOM yHUBEpCUTETE UMeHW H.I'. YepHbiweBckoro, MOBOMKCKOM MHCTUTYTE ynpaBs-
nenus umenm M.A. Ctonbinuia PAHXuIC, CapaToBCKOM apXMTEKTYPHO-CTPOUTENBHOM KOMNEMXE, a TakKe B
npuBnekaembix UMu ansg obyyeHns no onpeaeneHHbIM nporpaMmamM oByyatoLyyx OpraHu3aunsax B pasHblX
MYHULMNANbHBIX paiioHax obnacTu. [2]
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Ho HyXHO OTMETUTb, YTO rpaxaaH NpeaneHCUOHHOro Bo3pacTa CrnoxHee nepenpogunmposatb. MoxeT
ObITb W TaK, YTO UX NepeobyyeHune ByaeT AT HAaCTOMbKO AONrO, YTO He ByAeT CTOMTb KOHEYHOrO pesyrnbTarta,
a VMeHHO Nosy4YeHns HoBOM npodheccun. Y ganHas npobnema CyLecTByeT He 13-3a HeXenaHus npeaneHcu-
OHEpOB NOIyYaTh HOBbIE 3HAHMS W HABbIKK, A U3-3a YXYALIEHNS NaMATH 1 ApYruX Npobnem co 300POBLEM.

BTopbIM (hakTOpoM MOXHO Ha3BaTb TO, 4TO paboToaarteny npu Bblbope MexXay MonoabIM cneuuanu-
CTOM U NpeaneHCMOHEPOM NPeAnoYTYT B3ATb Ha JOIMKHOCTL NepBoro. B nepsyo oyepeab, 3TO CBA3AHO C TEM,
4TO Yy NKL CTapLUEro Bo3pacTa Yalle Bo3HUKaeT NoTpebHOCTb BpaTh HONbHUYHBIE 13-3a XPOHUYECKUX 3abore-
BaHWN UMK OpYruX HapyLlweHuin 30opoBbs. MoaToMmy pabotogaTtenu caenatoT BolIGOp B MOMb3y MOSOLOrO Co-
TPYZAHUKA, CYMTas, YTo UX apdeKkTMBHOCTL ByaeT Bbiwe. Ho He0bX0AMMO NOHMMATb, YTO BCE NIOAM PasHbIe.
CocCTosiHMe 30,0p0BbS MOXET ObITh NOXMM U Y ABAALATUNETHETO UMW XOPOLWUM Y naTuaecsTuneTHero. K co-
XaneHmIo, TOYHO y3HaTb 06 9TOM MOXHO ByAeT TOMbKO NOCIe OnpeaeneHHOro BpeMeHU, Tak Kak faxe Meau-
LMHCK1E CNPaBKW HEe rapaHTUPYIOT, YTO Y rpaxaaHuHa HET HEU3BECTHLIX eMy NPOBIEM CO 300POBLEM.

PaboTtogatenu 604TbCa M PasnuyHbIX KOTHUTUBHBIX HApPYLLEHWA, KOTOpble MOTYT BbITb Y MWL NpeaneH-
CMOHHOrO BO3pacTa, Takux Kak yXyALeHWe namsaTi, yMeHbLIeHWe U3NYeCKON NOABWKHOCTM, CHIKEHNE YM-
CTBEHHbIX CNOCOBHOCTEN M paboTOCNOCOBHOCTH, APYrie AUCHYHKLMN.

Mo 3TOM NPUYMHE YCUIMAUCH FrapaHTUK COXpaHeHus pabodero mecta ans npegneHcuoHepos. Ovesna-
HO, 4TO paboTodaTenb He cuuTan Bbl BbIrOAHLIM OCTABMSATL BO3PACTHOTO COTPYAHMKA UCXOAS U3 BbilLenepe-
yncneHHbIX npuynH. OH nocTapancs Bbl yBONUTL €0 U HaWTK Ha 0CBOBOAMBLUEECS MECTO MOSIOAOro paboT-
Huka. Takum 06pa3oM, NpeaneHCMOHEPbI OKasanueh Bbl He3aLUMLLEHHON KaTeropuen rpaxaaH, noBbicuncs bbl
ypoBeHb 6e3paboTuLpbl.

B cBs3u ¢ aTum rocygapcteo fobasuo B YronosHbIn Kogeke Poccuiickon ®egepaumnn cT. 144.1. B Hen
yKa3aHo, 4YTo 3a HeODOCHOBaHHbIN OTKa3 B NpueMe Ha paboTy unm HeobOCHOBAHHOE YBOMbHEHWE nuua, A0-
CTUrLLEro npegneHCUOHHOTo Bo3pacTa NMpeayCMOTPeHa YronoBHas OTBETCTBEHHOCTb B BUAe LWTpada unu
obszaTenbHbIx pabot. Ho npobnema 3aknoyaeTcs B TOM, YTO HakasaHWe No AaHHOW CTaTbe CBA3aHO UMEHHO
C OTKa30M B npueme Ha paboTy unu yBonbHEHUEM MO NpuuKHe Bo3pacTa. [pu atom, paboTogaTens BCE eLlé
MOXET YBOMNUTb NpeaneHCHoHepa, no ApyrM OCHOBaHWAM. K HUM MOXHO OTHECTU HECOOTBETCTBUE 3aHUMae-
MOW JOSDKHOCTM UMW HEOQHOKPATHOE HEWUCTONTHEHWE TPYA0BbIX 0653aHHOCTEN 6e3 YBAXMTENBHON NMPUYMHBI.

B Capartosckoit 06nactut cneumanucTbl Mo pbiHKY TPyAa rOBOPSAT O TOM, 4TO NpobneMb! ¢ TPYA0YCTPO -
CTBOM Y NOXWNbIX rpaxgaH OTCYTCTBYIOT. B COOTBETCTBUM C AaHHbIMM LieHTpa Hacenexus ropoga Capartosa,
B BaHKe BakaHCWi1 Ha JaHHbIA MOMEHT HaxoauTcs okoro 14 Thicsy npeanoxeHuin no pabote. MNpobrnema 3a-
KNtoYaeTcs B TOM, YTO Mexay NpoecCHoHanbHbIM YPOBHEM NPELNEeHCUOHEPOB U BakaHCUSMU CYLLECTBYET
nepekoc.

3amectutens aupektopa KY CO «LleHTp 3aHsTocTn HaceneHus ropoga Capatosay Anekcangp LUsa-
KoB MHhopmuposan o ToM, 4to B 2019 rogy 60% BakaHCuin Ha pbiHKe Tpyaa SBAAnMcb pabounmu cneuuanb-
HOCTSIMW. HO Takom e NpOLeHT couckaTernen SBAAKTCH CAyXalyuMn U UHXEHEPHO-TEXHUYECKUMN paboTHU-
kamu. [Nonyyaetcs, YTo AaHHble paboune mecta UM He nogxoasaT. OgHako cerofgHs BocTpeboBaHblI B OCHOB-
HoM pabouve npodeccun — cBapLLMKi, hpe3epoBLUMKMA, U T. 4. /1 3apnnaThl Tam BbICOKME.

Mo cnosam LlBakoBa, OCHOBHble NpobnemMbl noucka paboTbl CBA3AHLI C HA3KOWM NIMYHOM MOTUBALWMEN
yenoseka K Tpyay ¥ C BbiCOkMMM TpeboBaHuamM paboTogatens. PykoBoauTenu CapaTOBCKUX KafpoBbIX
areHTCTB 9Ty TOYKY 3peHUs pasgenstor. [3]

MOXHO U3yunTb CUTYaLMIo M B Apyrux pervoHax. Hanpumep, B Pecnybnuke Komn 2% couckatenen -
NATCA NpeaneHcuoHepammn 1 neHcuoHepamn. Ecnn npogomknts roBoputb npo Cesepo-3anag Poccuu, 10
HauMeHee 3auMHTepecoBaHbl B paboTe Noxurble rpaxaaHe u3 ApxaHrenbckon obnactu — okono 1% pesiome B
[i@HHOM peruvoHe. [4]

CnepoBartenbHO, BOMPOC O TPYAOYCTPONCTBE NPeLneHCHOHepOB CTOUT B OTAEMNbHbIX peroHax Poccum
CTOMT OCTPEe, YEM B APYTUX.

Takke ogHMM 13 hakTopoB NPobnem TpPyAOyCTPOMCTBA NPEANEHCUOHEPOB MOXHO Ha3BaTb NCYE3HOBE-
HWe onpeaeneHHbix npodeccuit. W.B. CagkoBa B 0AHOM 13 CBOMX CTaTEN OTMEYAET, YTO ONpeaeneHHbIN npo-
LIeHT 1L CTapLLero Bo3pacTa, a UMEeHHO NpeaneHCUOHePbI, Mornmu paboTatb unu paboTtanu no Tem cneumanb-
HOCTSIM UNK B TeX cpepax, KOTopble He SBNSOTCS akTyanbHbIMU B COBPEMEHHOM Mupe. MeHsieTcs nponssoa-
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CTBO, Ntofeit Ha dhabpukax n 3aBoaax 3aMeHsioT poboThl. M ¢ 3TM Teancom CnoxHO He cornacutbes. Beob
MaLLWHbl HE YCTalT, UM He HY)XHO MNaTiTb M MPOM3BOAMTENBHOCTL Y HUX Bonblue. OTCloga BbiTeKaeT ewwe
0auH ¢haktop npobrem ¢ paboToit y NpeaneHCHOHEPOB — aBTOMATM3aLMS MPOM3BOACTBA. HO HYXXHO OTMETUTD,
4TO faHHas NnpobnemMa KacaeTcs He TOMbKO UL CTapLLero Bo3pacTa, HO M MOMOAbIX rpaXaaH Hallel CTpaHbl.

[Mpobnema TpyLoyCTPONCTBA OAMHAKOBO OCTPO CTOMUT KaK Y MYXUMH, TaK 1 Y XEHLUWUH NpeaneHCUOHHOIo
BO3pacTa. JKeHLMHbI CTanKMBaKTCA C HEXBATKOW paboThl Yalle. ITO MOXHO OOBSACHUTL TEM, YTO XKE HLLMH-
npeaneHcuoHepos B Poccuickon ®efepauyun 6onblue, Yem MyxuuH. 10 CTaTUCTUKE, KEHLMHBI B Hallen
CTpaHe xwuByT noyTn Ha 10 neT gonblLue. [6]

B 3akntoyeHuu xotenock 6bl 0OTMETUTB, YTO NPobrembl TPYAOYCTPOMCTBA NPeAneHCHoHepoB B Poccuit-
ckon defepauum Heo6X0AMMO peLaTh. Yxe CyLecTBYET onpeaeneHHble rapaHTum, YToObl 3aluTUTL AaHHY0
kaTeroputo rpaxaaH. Kpome Toro, Heobxoammo n3baBnsTbCca OT CTEPEOTMMOB O TOM, YTO NKLA CTapLUero BO3-
pacTa MoryT BbITb XyXe MOI04oro cneumanucTa. BaxHbiM MOMEHTOM B peLLeHun npobrem TpyaoycTpoicTea
npeaneHcroHepoB OydeT v Mx aganTauus K HOBbIM TEHAEHLMAM Ha pbiHKe Tpyaa, YTOBbl OHU MOTAN KOHKYP U-
poBaTh C APYrMMM NOTEHLManNbHbIMKU paboTHUKaMu. Bcé aTo HeobXxoanMo Anst Toro, 4ToBbl NpeaneHCUoHepb!
He 4yBCTBOBaM cebsl HEHYXHbIMU 1 BbInW CNOCOBHBI HANTK HOBOE MECTO PaboThI.

CnuMcoK UCTOYHMKOB

1. Capkosa W.B. OcobeHHOCTH TpyAOYyCTPOMCTBA Ntofeit NpeaneHCMOHHOTo Bo3pacta— [OMneKTpoH-
HbIn pecypc] — Pexum goctyna. URL: https://cyberleninka.ru/article/n/osobennosti-trudoustroystva-lyudey-
predpensionnogo-vozrasta (aata obpauenus 06.02.2023).

2. CaparoBueB MoryT 6ecnnaTHo Hay4YuTb HOBOW Npodheccun — [NeKTPOHHBIA pecypc] — Pexum po-
ctyna. URL: https://saratov24.tv/news/saratovtsev-mogut-besplatno-nauchit-novoy-professii/ (aata obpatye-
Hus 06.02.2023).

3. loyemy B CapaTtoBe noasM NpeaneHCHOHHOMo Bo3pacTa CNOXHO TPYA0YCTPOUTLCS — [ONEKTPOH-
HbIn pecypc] — Pexum pgoctyna. URL: https://nversia.ru/news/kak-teper-s-etim-zhit-razbiraemsya-pochemu-v-
saratove-lyudyam-predpensionnogo-vozrasta-slozhno-trudoustroitsya/ (aata obpaweHus 06.02.2023).

4. 2% wwywwmx paboty B KoMM - npeaneHCUoHepbl 1 NeHCUOHEPbI— [ONEKTPOHHBIN pecypc] — Pexum
poctyna. URL: https://komiinform.ru/news/237470 (gata obpalieHus 06.02.2023).

5. [lpooomxuTenbHOCTL XW3HW B Poccum — [OnekTpoHHbIn pecypc] — Pexum poctyna. URL:
https://gogov.ru/articles/life-expectancy (nata obpateHus 06.02.2023).

XIV MEXZIYHAPOQHAA HAYYHO-NPAKTUYECKAA KOH®EPEHLIMA | MLIHC «HAYKA W MPOCBELLEHWEN


https://cyberleninka.ru/article/n/osobennosti-trudoustroystva-lyudey-predpensionnogo-vozrasta
https://cyberleninka.ru/article/n/osobennosti-trudoustroystva-lyudey-predpensionnogo-vozrasta
https://saratov24.tv/news/saratovtsev-mogut-besplatno-nauchit-novoy-professii/
https://nversia.ru/news/kak-teper-s-etim-zhit-razbiraemsya-pochemu-v-saratove-lyudyam-predpensionnogo-vozrasta-slozhno-trudoustroitsya/
https://nversia.ru/news/kak-teper-s-etim-zhit-razbiraemsya-pochemu-v-saratove-lyudyam-predpensionnogo-vozrasta-slozhno-trudoustroitsya/
https://komiinform.ru/news/237470
https://gogov.ru/articles/life-expectancy

AKTYATIbHbIE BOTIPOCH! OPHCTTPY EHLIM n

YIIK 340

THE ROLE OF MEDIATION IN SETTLEMENT OF
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AHHoTauus: CerofiHsl, Hapsay ¢ SKOHOMUYECKUM Pa3BUTUEM, KONMYECTBO rPaxaaHCKMX CNOpoB BO BbeTHame
MMEET TEHAEHLMIO K YBENMYEHMIO, @ XapaKTep CMOpOB CTAHOBUTCS BCe Goree CrIoXHbIM NS paspelleHus. B
OCHOBHOM, MOPSiAOK W MpoLeaypbl PACCMOTPEHIUS CIOPOB B CyAe B COOTBETCTBUM C paxaaHCKM NpoLieccy-
anbHbIM KOAEKCOM B MpoLLe/Llee BpeMs MO3BONUIN pa3peLumnTb 6onbLuyto YacTb cnopos. OaHaKo, NOCKombKy
CMOPHbIE OTHOLLIEHNS UMEIOT TEHAEHLMIO K YBENUYEHMIO, 04EHb BaXKHO HANTI MPOPbIBHbIE PELLEHUS AN1S ype-
ryNMpoBaHus rpaxaaHckux cnopos. Moatomy B 2020 rofly Ha OCHOBE CChINOK W U3y4eHUS OMbiTa MEXaHU3MOB
pa3peLLeHs CropoB B CyAax HEKOTOPbIX CTPaH Mupa Cyabl BoeTHama oGHapofoBanu 3akoH o nocpeaHuye-
CTBE 1 Auanore B cyae. OTOT 3aKOH UMEET BblAAOLMECS MPENUMYLLECTBA MO CPABHEHWIO C OObIYHBIM rpaXx-
[IaHCKIM NpoLieccyarnbHbIM NOPSAKOM U NpoLieaypamy.

KnioueBble cnoBa: 3akoH 0 MeauaLym 1 auarnore, rpaxaaHckuii cnop, MeauaTop, cy, Meauaups.

POJIb NMOCPEAHNUYECTBA B PASPELLEHUN TPAXOAHCKUX CMIOPOB B COOTBETCTBUU C
3AKOHOM BLETHAMA O NOCPEAHWYECTBE U CYOEBHOM ANANOTE

Byn Ait T'moH

Abstract: Today, along with economic development, civil disputes in Vietnam tend to increase in number, and
the nature of disputes is increasingly difficult to resolve. Basically, the order and procedures for dispute settle-
ment at the Court under the Civil Procedure Code in the past time have resolved most of the disputes. Howev-
er, because the dispute relations tend to increase, it is very important to come up with breakthrough solutions
to settle civil disputes. Therefore, in 2020, on the basis of reference and learning from experience on dispute
settlement mechanisms at the courts of some countries around the world, the Courts in Vietnam have promul-
gated the Law on Mediation and Dialogue in court. This Law has outstanding advantages compared to the
usual civil procedure order and procedures.

Keywords: Law on Mediation and Dialogue, civil dispute, mediator, Court, mediation.

I.  INTRODUCTION

In BLACK's jurisprudence dictionary, conciliation is intervention, mediation; the conduct of a third party
to mediate between two disputing parties in order to persuade them to settle or resolve their dispute, settle-
ment through a mediator (the neutral party).1 The French Dictionary of Jurisprudence defines “Conciliation as
a method of dispute resolution with the help of a third mediator (mediator) to help make amicable proposals for
settlement”.2 In general, mediation is understood as a method of dispute resolution,3 a process by which a

1 Black's law dictionary With pronounciation (1983), West Tahce, 2 edition (1990), Vocubulaire Black's Law Dictionary with pro 10 Pub. Co (1983).
2 Press Univ (1990), de France, 2 edition Juridique.
3 Kimberlee K . Kovach (2003), Mediation in a Nutshell (Texas Thomson West): 1.
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mediator facilitates communication and negotiation between the parties to assist them in reaching a voluntary
agreement about their dispute.4

In Vietnam, the institution of civil dispute conciliation prescribed in the Civil Procedure Code has con-
tributed to resolving disputes, preserving and strengthening family affection, business cooperation, creating
high consensus in society.5 Mediation is “considered as a method of settlement based on the interests of the
parties (in contrast to the methods of settlement only to ensure the rights of the parties)’.6 The Civil Procedure
Code 2015, stipulates that mediation is a fundamental principle of civil procedure and the responsibility of the
Court, as well as the duties of the Judge in the process of settling civil disputes, except cases that cannot be
reconciled and cannot be reconciled according to the provisions of the Law. In order to concretize this, the Civ-
il Procedure Code has stipulates many laws, different stages of proceedings to conduct mediation, in order to
create favorable conditions for the parties to reach an agreement. Up to now, the average rate of mediation in
resolving civil cases of the Courts has reached 50%.7 This data shows a certain success of mediation in litiga-
tion. However, the practice of settling civil disputes at the Court also shows that the mediation mechanism in
the proceedings reveals the following limitations and inadequacies: (1) The judge is the person conducting the
conciliation and also the person who adjudicates the case if the conciliation fails, the judge is bound by proce-
dural regulations, such as verification, collect evidence according to regulations. On the other hand, litigants
often have a cautious mentality when presenting before the Judge because their presentation may be evi-
dence against them. Therefore, the causes of conflicts and disputes are difficult to be resolved thoroughly,
thereby limiting the effectiveness of the conciliation. The mediation is conducted by strict and public procedural
order and procedures at the Court's headquarters and during office hours procedure, time, place and confiden-
tiality of information in mediation.

In the face of a rapidly increasing number of cases, the Court is still facing an overload of work due to
the increasing number of disputes both in number and in complexity. In the three years of 2016, 2017, 2018,
the district and provincial People's Courts handled 1,035,478 civil, civil, business, commercial and labor cases
out of a total of 1,196,487 cases handled. In which: in 2017, the Court handled 394,970 cases (Compared to
2016, the number of cases accepted increased by 41,521 cases, an increase of 11.8%); In 2018, the Court
handled 448,068 cases (Compared to 2017, the number of accepted cases increased by 53,098 cases, an
increase of 13.4%).8 In that context, in order to ensure the effective implementation of the proposed tasks, in
the situation of downsizing the staff, the Law on Mediation and Dialogue at Courts of Vietnam in 2020 (Abbre-
viated as Law on Mediation) was born and introduced processes and solutions a new breakthrough in resolv-
ing civil disputes by mediation before normal proceedings. What advantages does this Law have over the Civil
Procedure Code when it comes to conciliation of civil disputes. The goal of the article is to find solutions to ef-
fectively resolve the increasing civil disputes in society, relieve pressure on the court system. At the same
time, a new model of reconciliation of countries around the world is proposed that Vietnam can study in order
to perfect the Law of Reconciliation when it is implemented in practice.

IIl. ANALYSIS AND DISCUSSION

In Vietnam, the Law on Mediation takes effect from January 1, 2021. Court conciliation in Vietnam9 is
most commonly understood as a mediation process in which the mediation is entrusted by the Court to a Me-
diation Center established or located next to the Court to perform the function of screening the uncomplicated,
small-value events that do not require operating the justice system to handle. Specifically, the Court cooper-
ates with the Mediation Center based on a written agreement, in which the Court transfers some matters under
the Court's jurisdiction, or the Judge's mediation request to the Mediation Center and the Court. The court will
proceed to trial only in the case of unsuccessful conciliation. Mediation Centers that are affiliated with the

4 Section 2, Model Law on Mediation developed by the American Bar Association.

5 Binh Nguyen Hoa, “Renovating, strengthening conciliation and dialogue in the process of settling civil disputes and administrative complaints to meet the require-
ments of judicial reform, Scientific information on trial in 2020”, Publishing House. Labor, Viet Nam, (2020): 11.

6 Lukasz Rozdeiczer, Alejandro Alvanrez de la Campa, “Alternative dispute resolution manual: Implementing commercial mediation”, World Bank Group, (2006): 3.

7 Report. No.56/BC-TANDTC dated September 26, 2019 of the Supreme People's Court of Vietnam, Summary of law enforcement, assessment of the status of social
relations related to the Law on Conciliation, dialogue at the Court in 2016 - 2020, (2020): 7.

8 Report. No.56/BC-TANDTC., Ibid: 7.

9 The term “Court-annexed mediation - (also known as court-annexed mediation)” in some countries around the world is concretized by Vietnamese law into the Law
on Mediation and Dialogue at Courts 2020.
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Court system but are not part of the Court are usually independent legal entities that are independent of the
Courts. This model of mediation has a number of benefits such as reducing the workload for the Court, reduc-
ing the rigidity and inflexibility of civil proceedings, promoting changes in Court proceedings and the traditional
legal culture, promote Court reform. The existence of this model depends a lot on the legal framework, the
support of the Court, and the trust of the litigants.

After nearly two years of implementing the Law on Mediation (from January 1, 2021 to July 1, 2022),
courts across the country have received 541,962 petitions and petitions. Civil and administrative requests,
conciliation and dialogue were reached 114,332 cases, mediation was successful, dialogue was completed
64,676 cases, of which, in 2021, conciliation and dialogue will be 10,430/28,004 cases jobs (accounting for
37.2%); In the first 7 months of 2022 (from January 1, 2022 to July 1, 2022), conciliation and dialogue were
completed 54,246/86,332 cases (accounting for 62.8%). 2021 is the first year to implement the Law on Media-
tion. Therefore, the Courts must conduct preparatory activities, such as establishing a Steering Committee,
recruiting, appointing and fostering. Mediators, preparation of facilities... Besides, the Covid-19 pandemic also
affects the effectiveness of Law enforcement. By 2022, conciliation and dialogue activities at the Court have
had better results, especially in the number of successful conciliation and dialogue cases. However, the num-
ber of cases turned to conciliation and dialogue at the Court still accounts for a low proportion compared to the
number of petitions and petitions received by the Court. Some of the main reasons are: many involved parties
do not choose mediation or dialogue at the Court because they do not really understand the mediation and
dialogue mechanism at the Court, so they are afraid of losing time and effort; The force of mediators is still
lacking in both quantity and professional skills.10

Through practical implementation, as well as guiding regulations on the order and procedures for media-
tion under the Law on Mediation. The Law on Mediation has outstanding advantages over the order and pro-
cedures for conciliation proceedings under the Civil Procedure Code, specifically as follows:

2.1. The Law on Mediation is conducted on the basis of the voluntary consent of the parties:

Accordingly, conciliation can only be conducted when all disputing parties agree to settle their disputes
through through mediation. Mediation is a non-binding intervention by a third party that helps the disputing par-
ties negotiate an agreement.11 Voluntaryness is always maintained by the parties throughout the mediation
process, and whenever no longer voluntary, the parties may withdraw from the mediation. Voluntary agree-
ment on whether or not to reach a mediation agreement and in what content? During the mediation process,
the Mediator can guide, help, persuade, and even propose specific solutions to facilitate the parties in the dis-
pute to better understand each other and reach an agreement. Even if the mediation option proposed by the
Mediator is completely correct and legal, the parties cannot be “forced” to accept, but the signing of a success-
ful mediation agreement must be accepted by the parties.12 The mediator (third party) does not have the right
to decide on the case and cannot impose a solution, but only has the role of helping the parties communicate
and agree to find a solution to resolve their dispute.13 If during the mediation process, the parties think that it
is impossible to exercise their rights and interests, they have the right to unilaterally withdraw from the media-
tion procedure at any stage before reaching a conciliation agreement. Voluntary mediation is also showing
respect for the right of self-determination for the rights and legal interests of the parties. Mediation establishes
a safe, friendly communication environment between the disputing parties.14 From initiating the mediation
process to selecting a Mediator, proceeding with the mediation process and even implementing the outcome
of the mediation depends on the voluntariness of the parties. It can be said that, stemming from the spirit of
“Civil matters are on both sides”, the involved parties are the subjects directly involved in the dispute settle-
ment process.15 The mediator's job is to promote the formation of a resolution to the dispute and to maintain

10 Du Nguyen Van, “Results of implementing the Law on Mediation, dialogue at the Court in 2020 - Difficulties, problems and solutions”, https://tapchitoaan.vn/ket-
qua-trien-khai-thi- happiness, accessed January 10, (2023).

11 Judd Epstein, “The use of comparative law in commercial international arbitration and commercial mediation”, Tunlane Law Review, Vol 75, (2001): 919).

12 Hung Nguyen Vinh, “Principles of conciliation of civil cases according to Law on Mediation, dialogue at the Court in 2020”, Journal of the People's Court of Vi-
etnam, Supreme People's Court, (2020), No.21:35.

13 Robert A.Baruch, Joseph P.Folger, The promise of mediation (Jossey-Bas Publishers San Francisco, 1994):2.

14 Center for Democracy and Governance, Bureau for Global Programs, Field Support, and Research, U.S.A Agency for International Development, Washington,
D...20523-3100, Alternative Dispute Resolution Practitioners Guide (Technical Publication Series, March 1998):6.

15 Binh Nguyen Hoa., Ibid:, (2020):11.
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an atmosphere of constructive and constructive mediation at all times. The mediator has the right to terminate
the mediation process if there are grounds to believe that a disputing party is abusing the mediation process,
such as intentionally protracted delays, unfair advantage, or pursue an illegal purpose.16

2.2. The Law on Mediation saves time, costs and effort:

The parties have the right to choose a mediator from the list of conciliators of a competent court, in case
they fall under their jurisdiction. For settlement by the district-level People's Court, the mediator of another dis-
trict-level People's Court may be selected within the same administrative boundaries as the provincial-level
People's Court. The right to choose a Mediator has increased the initiative and confidence in the Mediator of
the parties involved in the mediation, increasing the chances of successful mediation. With regard to concilia-
tion in of the Civil Procedure Code, the Chief Justice of the Court shall decide to assign a Judge to settle the
dispute in accordance with the principles of impartiality and objectivity. Thus, in civil proceedings, the parties
do not have the right to choose a judge to settle their case. Mediation even helps the disputing parties save
resources even in the event that no final agreement is reached. Because, when conducting mediation, one of
the methods that the mediator often conducts is to provide the parties with a neutral assessment of the case
separately.17

— The parties can actively arrange the appropriate time, place and form of mediation. The mediator
may meet with the parties during office hours or outside office hours, at the headquarters or outside the court
in accordance with the circumstances and needs of the parties. Mediation may be conducted in person or in
another suitable form at the request of the parties. Particularly, the meeting to record the conciliation results
shall be held at the headquarters of the Court competent to settle the case, with the participation of the Judge.
For conciliation in the Civil Procedure Code, the trial shall be held at the Court's headquarters or may be out-
side the Court's premises, but must ensure the dignified and formal courtroom appearance as prescribed.
Thus, the venue for the trial is decided by the Court and the parties do not have the right to choose.

— Mediation is conducted quickly and takes the initiative for the parties. According to the Law on Me-
diation, the time from the time the Court receives the petition or petition to the time of appointing the Mediator
is about 15 days. The time limit for conciliation is 20 days from the date the Mediator is appointed; for compli-
cated cases, this time limit may be extended but must not exceed 30 days; The parties may agree to extend
the conciliation time limit, but not exceeding 02 months. Thus, the average total resolution time of a case
through mediation is about 1.5 months. The extension of time is only in case the parties to the mediation agree
to request. The parties also have the right to terminate the mediation at any time. In addition, the time limit for
receiving and handling lawsuit petitions and petitions as prescribed by this Law shall not be included in the
statute of limitations for initiating lawsuits or the time limit for handling applications as prescribed by the Civil
Procedure Code if the case is resolved. decided according to the provisions of the procedural law. For media-
tion in the Civil Procedure Code, the average settlement time for a civil case is about 07 months (From the
time the Court receives the application to the issuance of the first-instance judgment), if the case is resolved
trial according to appellate or cassation procedures, the time to settle the case is even longer.

— The State encourages conciliation, so it saves costs for the parties. The cost of conciliation at the
Court is covered by the state budget, except for the cases specified in Article 9 of the Law on Mediation. Thus, in
the majority of cases, it is conciliated at the Court. case, the parties do not have to bear the costs of the proce-
dure. On the other hand, saving time and effort is also saving costs for the parties to the mediation. For mediation
in the Civil Procedure Code, all civil disputes are subject to court fees and charges of 300,000 VND or more. De-
pending on the value of the dispute, the court fee may be added to 0.1 - 5% of the dispute value. Therefore, civil
court costs can reach hundreds of millions of dong if the value of the dispute is large. It can be seen that choos-
ing mediation will save the parties most of the costs compared to litigation. This comes from the flexible and quick
mechanism of mediation, as well as the State's encouragement to promote the role and meaning of mediation for
the parties involved in the mediation and society in general. Most civil disputes are based on conflicts of econom-
ic interest and the parties must bear the operating costs of the dispute settlement mechanism.

16 Loong Seng Onn, An Overview of the Singapore Legal System, Chapter 3: Mediation.
17 Kevin M.Lemley, I'll Make Him an Offer He Can't Refuse: Proposed Model for Alternative Dispute Resolution in Intellectual Property Disputes, Akron Law Review
37(2), 287-328, (2004):306.
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2.3. The Law on Mediation is simple and flexible:

The trial must be conducted by the Court step by step according to civil procedure rules. Meanwhile, the
mediation procedure is not as formal as the trial procedure, and is more flexible and simpler than the trial pro-
cedure. Mediation is performed by the consent of the parties, the Mediator cannot force the parties to accept
their mediation opinions, so there is no need to use complicated and mandatory procedures to ensure the right
to conciliation and legitimate interests for the litigants. The mediator can use simple, flexible, diverse and freely
chosen mediation methods, combining procedures depending on the specific situation of the case. If the Court
decides to settle under summary procedure, the case can be handled faster than mediation. However, regard-
less of whether it is a case that is resolved by the summary procedure or the ordinary procedure, the parties
can appeal the judgment, while in a similar dispute, the mediation process may take only a few days or even a
few hours. Immediately after the litigant submits the application to the Court, the petition will be transferred by
the Court to the Mediation Center for settlement. When transferring the application to the Center, the Center
assigns a Mediator to conduct the mediation. Mediators actively study the case file, schedule work with the
parties (The parties can be contacted by direct phone call) during office hours or outside office hours at an ap-
propriate time with the parties. The mediator may meet the parties at the headquarters or outside the court,
such as at the parties' private homes, at the neighborhood cultural house, the village cultural house, at the
headquarters of the People's Committee (Usually for disputes) land dispute), there is a case of conciliation at a
lawyer's office (For mediators who are lawyers). However, the Law on Mediation and Dialogue at Courts in
2020 also needs to have specific instructions on the minimum conditions for conciliation venues outside the
Court's headquarters such as desks, working chairs, vehicles, etc. working ... creating favorable conditions for
the parties to conduct conciliation.18

2.4. Law on Mediation effectively resolves disputes without opening a trial, reducing pressure
on adjudication and judgment enforcement:

Successful conciliation helps resolve thoroughly and effectively disputes without having to open a trial;
mediation results are largely voluntarily implemented by the parties; the case is not subject to first-instance,
appellate or cassation procedures as prescribed by procedural laws; limit prolonged disputes, causing anger in
public opinion. For the Court, innovating, strengthening and improving the efficiency of mediation is a funda-
mental solution, helping to solve an increasingly heavy workload, in the context that every year the disputes
are constantly increasing in both numbers and numbers quantity and complexity. The goal of mediation is to
find reasonable solutions to resolve the dispute, not to judge the right, wrong or defective relationship of that
dispute or conflict. Therefore, the issue of evidence, litigation and opposition as at the trial has no longer be-
come important. Instead, it is to create an environment that helps the parties listen to each other, better under-
stand each other's true circumstances and aspirations, and encourage the parties to jointly propose solutions
and choose the most suitable solution that both sides can share accept. Successful conciliation results are
recognized by the Court by quick procedures and are enforceable as judgments at the request of the parties to
the Court. The parties do not have to pay a fee for the procedure to consider and recognize the successful
conciliation results at the Court. Practice shows that the results of dispute settlement by mediation are often
voluntarily implemented by the parties, even at the mediation session, where the parties themselves agree and
agree on a dispute settlement plan.19

For mediation in the Civil Procedure Code, the judgment debtor usually does not voluntarily execute the
judgment. Every year, judgment enforcement agencies handle about 60% of the total number of judgments to
be executed. The number of judgments without conditions for judgment enforcement accounts for more than
20% (Data report of the General Department). Thus, the execution of a successful conciliation decision is often
faster and more efficient than the enforcement of the Court's judgment. Through monitoring, many countries
around the world have been facing the overload in solving cases. Many solutions have been proposed, in
which improved efforts to promote the effectiveness of the mediation method have been chosen by the coun-
tries and become a popular method in dispute settlement. As a result, in developed countries, most dispute

18 Tuyen Ta Dinh, “Practical implementation of the Law on Mediation, dialogue at the Court in 2020 - Some recommendations for improvement”, Journal of the Peo-
ple's Court of Vietnam, Supreme People's Court, (2021), No.10:9.

19 Hao Tong Anh, “Mediation skills in civil cases at Court, documents on fostering professional mediation and dialogue at Court’, Court Academy, Viet Nam,
(2022):49.
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resolution is conducted through mediation, leaving only a very small percentage of civil cases to go to trial and
enforce judgments. This helps the Court to concentrate resources and improve the quality of trial; at the same
time, reducing the investment burden of the budget in dispute settlement and judgment enforcement, which is
essentially from the tax money contributed by the people. Mediation or trial in Court are both methods of using
third party involvement. However, the person making the decision in the adjudication mode is the third party
(the Court). As for the method of conciliation, the person making the decision is the two parties involved, so it
is very convenient for the judgment enforcement process. The results of public mediation will be voluntarily
enforced by the parties without the intervention of the enforcement agency.20 Respecting the results of the
mediation also helps the parties maintain their credibility and continue to cooperate as before the dispute.

. CONCLUSIONS

Mediation is a social activity with high humanity and positive impact on social stability. Mediation at the
Court is a dispute resolution method with many advantages, which has been and is being preferred in many
countries around the world. When the Law on Mediation takes legal effect in Vietnam, it will mobilize high-
quality human resources such as judges, retired judicial titles, lawyers, experts, etc., at the same time shows
the Court's active support role in reconciliation and dialogue. In the current downsizing of staff, mediation sig-
nificantly reduces the number of cases that need to be tried, helping the Court to focus on improving the quali-
ty of adjudicating complicated cases. To ensure the success of this Law, in addition to summarizing and eval-
uating the achieved results, it is necessary to implement a number of solutions as follows:

Firstly, it is necessary to propagate and disseminate the law and documents detailing law enforcement
and law implementation activities on the mass media to let the people know and understand the provisions of
the Law on Mediation. At the same time, encourage and create a mechanism for the parties to reach an
agreement and agree to settle their disputes by the Law on Mediation. The right to choose mediation is It is
always expected that the parties will choose to resolve their disputes, except in cases not covered by the Law
on Mediation.21.

Secondly, it is necessary to organize training courses to improve professional qualifications and media-
tion skills for Judges, Clerks and Mediators. Regularly exchange and conduct professional seminars to create
conditions for Judges, Clerks, and Mediators to firmly grasp the provisions of the law and related documents,
especially the mediation skills on civil disputes. The Court needs to select a person who fully meets the condi-
tions and criteria to act as a Mediator. Sources of Mediators are people with high trust in society. In order to
mobilize this human resource, the Court needs to be proactive and active in propagandizing the mechanisms
and policies of the Law on Mediation to mobilize this resource to participate in the Mediation pellets. In addi-
tion, the appointment of a mediator in accordance with the nature and type of dispute in a particular case also
contributes to the success of conciliation activities at the Court.22

Third, about the ethics of the Mediator: When the conciliation procedure associated with the Court is
simple and flexible, it means that the right to take initiative and the outcome depends a lot on the capacity and
ethics of the Mediation team solver. In mediation activities in countries around the world such as India and Ko-
rea, the mediator's requirement is to comply with ethical standards. The Mediator's code of ethics often re-
quires them to be impartial, avoid conflicts of interest, respect the parties' right to self-determination, and pro-
tect confidentiality in the mediation process between the parties. That Code of Conduct is model standards for
the conduct of the Mediator. Therefore, Vietnam should issue a code of ethics for Mediators.

Fourth, coordinate the mechanism of an independent mediator when conducting conciliation. This cre-
ates the initiative and enhances the responsibility of the Mediator when conducting mediation. However, for
mediation to be highly effective, it is always necessary to have the full and timely support of the Court, espe-
cially the Court where the mediation is conducted. Support and guide the Mediator to conduct the mediation;
evaluate and comment on the mediator's performance results; Proposing commendation, recommending han-

20 Vui Tran Van, “Law on Mediation, dialogue at the Court in 2020 in the process of resolving civil cases, administrative cases”, Journal of the People's Court of
Vietnam, Supreme People's Court, (2022), No.02:18.

21 Gion Bui Ai, “Discussing handling of the termination of conciliation, dialogue at the Court under Article 41 of Law on Mediation, dialogue at the Court in 2020,
Journal of the People's Court of Vietnam, Supreme People's Court, (2022), No.12: 34.

22 Gion Bui Ai, “Discussing procedures for making decisions on recognition or non-recognition of successful conciliation and dialogue results at Court”, Journal of the
People's Court of Vietnam, Supreme People's Court, (2022), No.3: 35.
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dling of violations for mediators; Arrange locations, equipment and other secure conditions for conciliation ac-
tivities at the Court... The above support activities of the Court help mediators improve their skills and profes-
sionalism and maximize their functions force and efficiency.

Fifth, the Mediation Centers attached to the Court is a common trend of countries, including typical
Asian countries such as India, Korea, Philippines, Malaysia... Each country has its own model but the estab-
lishing centers that demonstrate specialization in conciliation activities, separate from legal proceedings and
convenient for involved parties to contact. Depending on the actual situation, the model and method of organ-
izing mediation at the Court is different for each country, such as: The system, institutions, policies and cus-
toms between Vietnam and India are not the same. Therefore, the system of laws and regulations is also dif-
ferent. However, India is a country that attaches great importance to mediation in dispute resolution and tries
to use mediators to reduce the burden on the court system. First of all, we need to build a specific legal institu-
tion on this issue; has guidelines, policies, roadmap and implementation steps to build and develop Media-
tion/dialogue Centers as well as develop regulations on conciliation at Court in dispute settlement in Vietnam.

Sixth, States have different approaches to the role of Courts and Judges regarding the appointment of
Mediators. As for the Court's selection of Mediators, some countries consider it the responsibility of the Judg-
es, while others consider it an administrative activity of the Court. Of course, most countries give the parties
the option of mediation before accepting the case. Usually Court-bound mediation systems trust retired Judges
and other legal professionals to act as Mediators, but many are flexible, having extended to a wide range of
professionals. of other professional fields can also serve as Mediators. In terms of standards, the mediation
model associated with the courts of most countries considers factors such as: Education level, initial training,
continuous professional development and related experience.. In developing a conciliation system, countries
also consider building a mechanism for selecting and maintaining a team of qualified mediators. If there is a
list system, the selection and appointment of Mediators will usually be done at random (Rotational Schedule),
or on rotation. However, some Courts may have a preferred list of Mediators, based on prior experience in the
Court or on the Mediator's qualifications.
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