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n MPABOBBIE 0CHOBbI PA3BUTWA TPAXXIAHCKOr0 ObLLECTBA HA COBPEMEHHOM JTAMNE

[PAXIIAHCKOE MPABO
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MPABOBbIE OCHOBbI PA3BUTIA MPAXXIAHCKOI'0 OBLLECTBA HA COBPEMEHHOM 3TAME

YIIK 340

KOMMEHCALINA MOPA/IbHOT'0 BPEJIA KAK
C0COB SALLWUTbI FPAXIAHCKWUX MPAB

ILEBNAKOBA IAPbA AH[IPEEBHA

CTYAEHT
®IrBQOY Poctosckoro nHcTutyTa (prnurana) Beepocecuitckoro rocyjapcTBEHHOM YHUBEPCUTETA OCTULMM
(PMA MuHiocta Poccum)
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AHHoTauus: B gaHHOIA cTaTbe aBTOp MCCreayeT TEOPETMYECKOE MOHSATUE KOMMEHCaLM MopasbHOro Bpeaa
Kak crnocoba 3alLuThl rpaXaaHCcKUX NpaB. PaccMaTpuBatoTCs rMaBHble OCHOBAHMS!, MPY KOTOPbIX MPUMEHSIETCS
KOMMeHcaLus MopanbHOro Bpeda. AHanuaupyeTcs cyaebHas npakTuka onpefeneHus pasMepa KoMneHcaLum
MOpasbHOTO Bpeaa, U NpeanaralTcsl BapuaHTbl YBenuYeHusl pasmepa.

KnioueBble cnoBa: komneHcauyst MopanbHOro Bpeaa, crnocob 3alyuThbl, rpaxaaHckie npasa, pasMep KoMm-
neHcaLumu, Cya, HapyLueHe Npas.

COMPENSATION FOR MORAL HARM AS A METHOD FOR PROTECTING CIVIL RIGHTS
Shevlyakova Daria Andreevna

Abstract: In this article, the author examines the theoretical concept of compensation for moral damage as a
way to protect civil rights. The main grounds on which compensation for moral damage is applied are consid-
ered. The judicial practice of determining the amount of compensation for non-pecuniary damage is analyzed,
and options for increasing the amount are proposed.

Key words: compensation for moral damage, method of protection, civil rights, amount of compensation,
court, violation of rights.

Poccuiickoe 06LecTBO COCTOUT U3 BaxHbIX cucTeM. Hanbonee 3HauMmbiMW SBRSIOTCA NpaBoBas
9KOHOMUYECKasi CUCTEMbI, MOCTOSIHHO M3MEHSIOLLMECS 1 COBEPLUEHCTBYIOLLMECS.

KoHctuTyumst Poccuickon ®egepauum B CT. 2 raBHOM LIEHHOCTLIO rocyapcTaa NpoBOo3riallaeT Yeno-
Beka, ero npasa u ceobogpl [1]. CylecTBeHHas 0653aHHOCTb rOCyAapcTBa NPOSBNSETCA He TOMbKO B NpU3Ha-
HWW NpaB 1 cBobOZ YenoBeka, HO B X 3aKkoHoAaTeNbHOM cobntogeHny u 3awmte. B ct. 17 KoHctutyuum PO
YCTAHOBMEHO, YTO KXKOOMY rpaxaaHuHy OT POXOEHWS NPUHALNEXUT ONpeaenéHHbIN nepeyeHb npas U CBo-
6oz, KoTopble HaZeneHbl NPUHLMMNOB HeOTYyxaaemocTu. MponucaHHoe NONOXeHWe npeanonaraeT HeMno3Bo-
TNIUTENBHOCTb BCEBO3MOXHOTO YManeH!s npas Yenoseka.

Hopmbl OCHOBHOrO 3aKkOHa Hallen CTpaHbl HaXOAAT CBOE JanbHENLIEE TONKOBAHWE B rpaXaaHCKOM 3a-
koHogatenocTBe. B cT. 151 paxaaHckoro kopekca Poccuickoin efepalnm 3akpennseTcs npaso Ha KOMMEH-
cauuo MopasnbHoro Bpeaa [2].

CyLWHOCTb yKa3aHHOM HOPMbI 3aKMIOYAETCs B CeAyWeM: eCiv ULy NPUYMHEH MOpasbHbIi Bpes no
NPUYNHE COBEPLLEHUS AENCTBUIA, KOTOPbIE HAPYLLAIOT €ro NUYHbIE HEUMYLLECTBEHHbIE NpaBa Mnu nocsratT
Ha HemaTepuanbHble bnara, 3akpennéHHble eMy 3aKOHOM, TO B OTHOLLEHUM HapyLIUTENs nosiBnsieTcs 06s3a-
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TENbCTBO BbINNaThl AEHEXHON KOMNEHCaLMW. YUuTbiBas CMbICIT HOPMbI, CriefyeT ckasaTb YTO, OBHOW M3 LieH-
TpanbHbIX 3a4a4 rpaXaaHCKoro npaBa CYMTAETCs KOMNEHCaUMA NPUYMHEHHBIX NOTEPb, KOTOpas peanuayertcs
Bnarogaps UCnonb30BaHMio Takoro cnocoba 3auTbl, kak KOMMeHcaLms MopanbHoro Bpeaa.

KomneHcauums mopasnbHoro Bpeda — cnocob 3awuTbl rpaxaaHMHOM ero HapyLleHHbIX npae, npegy-
CMOTpeHHbIN ¢T. 12 TK P®. Kaxabiin yenoeek obnagaet npaBoM TpeboBaHUs KOMNEHCALMM MOpanbHOro Bpe-
[, Hanpumep, 3a HapyLweHue TaiHbl 3aBewaHus (4. 2 ct. 1123 'K PO) nnu HapyweHue NnYHbIX HeumyLle-
CTBEHHbIX Npas aBTopa (4. 1 ¢T. 1251 TK PO) [3].

[paxaaHCKoe 3aKOHOAATENbCTBO He ABMAETCH €AMHCTBEHHBIM UCTOYHUKOB NPUMEHEHNS UCCIeayemoro
cnocoba 3awunTbl.

B kayecTBe UCXOAHbIX MONOXKEHUI B3bICKAHUS KOMMEHCALMW BbICTYNAET:

- HapyLeHue NpaB 1 UHTEPECOB rpaxgaH no NpuyuHe nepeaadn HeCOOTBETCTBYIOLLErO PEKIIAMHOI0
npoaykTa. [laHHoe OCHOBaHWe YCTaHOBIEHO B Y. 2 CT. 38 PeaepanbHoro 3akoHa «O pekname [3];

- AUCKPUMMHALMS NpaB rpaxgaH B TPyAOBOW AesTenbHOCTU. [pu aToM paboTopatens coBepliaeT
He3aKoHHble AeNCTBUS U Be3AeNCTBIUS N0 OTHOLWEHWID K PaboTHWKY, HEOBOCHOBAHHO W MpW HapyLUEHUM
HOPM 3aKOHa, YBOMbHSIET €10, OCYLLECTBNSAET HE3aKOHHbLIA NepeBod Ha Apyroe Mecto pabotbl. B3bickaHue
KOMMeHcaLUun No yka3aHHbIM OCHOBaHWSAM 3akpennseTcs B TPyAOBOM 3akoHogatenbcTse (CT. 3, cT. 237, CT.
394 Tpyposoro kogekca P) [4];

- HapylweHwe nsrotoButenem npas notpedutens. B cT. 15 3akoHa P® «O sawute npas notpebute-
Nns1» NPOMNUCHIBAETCS BO3MOXHOCTb B3bICKaHWS KOMNEHcauum [5];

- 0TKa3 B BbIMOSHEHWUMN TYPUCTUYECKUM ONEPATOPOM WIN TYPUCTUYECKUM areHTOM YCOBWI LOrOBO-
pa 06 UCMOMHEHMM TypuCTYecKoro npoaykTa (PeaepanbHblit 3akoH «OB 0CHOBax TypUCTUYECKON AeATenb-
HOCTH B PO»);

- pasrnalleHue WH(OopMaLMK OrpaHNYeHHOro JOCTYNa, Pe3ynbTaToM KOTOPOro SBMSIETCS HapyLue-
HWe NpaB U UHTEPECOB rpaxaaH. BabickaHne KOMNeHcaLmm No 3TOMy OCHOBaHMO Npefycmatpusaetca defe-
panbHbIM 3akoHoM « OB MHGopMaLn, HPOPMALIMOHHBIX TEXHOMOMSX U O 3aLuTe Hopmauumny [6].

[ns peanusauuu paccmaTpusaemoro cnocoba, 4oMmKkHbI 6biTb NPOSIBIEHbI CREAYIOLLNE NPUSHAKK:

- CTpajaHusi, KOTopble CYATAKOTCS NOCNEACTBUSMI HAPYLIEHNS IMYHBIX HEUMYLLECTBEHHBIX MPas;

- He3akOHHble JeicTBUs Unn 6e30enCTBUS BUHOBHOMO NNLa;

- MPWUYMHHASA CBA3b, BO3HUKLLAA MEXAY 3aKOHHbIMU JEACTBUAMMU U MOpanbHbIM BPeaoM;

- BWHa BMHOBHOIO Nuua.

Pa3mep komneHcauuu HasHavaetcs cygebHbiM opraHoM W obnafaeT OLEHOYHbIM XapakTepom. Poc-
CUICKOE 3aKOHOAATENbCTBO HE YCTAaHABNMBAET TOYHbIX MpaBun ornpegeneHns pasmepa. pu HasHayeHWw
pasMepa KOMMeHcauum, cy, uccriedyet CTeneHb BUHbI HapyLWWUTens, Xxapaktep W BuUgbl CTpagaHui notep-
nesuuero. CyaebHble yupexaeHus Tak e BO BHUMaHWe 6epyT Hanuumne gocynebHoro nopsigka yperynuposa-
HWA cnopa. MuHUManbHble W MakcUMasbHble rpaHuLbl KOMMNEHCALUWMW YCTaHoBUTbL HEBO3MOXHO. Mpobnema
YCTAHOBNEHUS pa3mepa KOMMEHcaLun SBSETCS akTyanbHOM, Tak Kak OHa HEeMocpeACTBEHHO 3aBUCUT OT Ka-
TEropuv Aen, KOTOpble paccMaTpUBatTCs CyA0M.

HasHayeHne koMneHcauum, B pesyrnbTaTe NpUYNHEHUs Bpeaa 300POBbi0 NOTEPNEBLUET0, OCHOBbIBAET-
ca Ha n. 32 MNoctaHoBnexus MneHyma BepxosHoro Cyna PO ot 26 axBapsi 2010 Ne 1 «O npumeHeHum cyna-
MW TPaXOaHCKOro 3aKOHOAATENbCTBA, PETYNUPYIOLLEro OTHOLEHNS No 06s3aTenbCTBaM BCNEACTBUe Npuim-
HEHWs Bpeda XW3HW UNu 300POBbLI0 rpaxaaHuHay [13].

B Takux cuTyaumusix BepOSTHOCTb MOpanbHOrO Bpeda TOMbKO npeanonaraetcs. BeposTtHee Bcero, ata
no3nLMs He SBNSIETCS NPaBMIbHON, Bedb NPaBO Ha OXpaHy 300POBbS 3akpenneHo B KoHctutyuumn PO (cT. 41)
[1]. UmeHHO 3a gaHHble kaTteropun cnopoB TpebyeTcs BBOAMTb MaKCUManbHbIA pa3mMep MOpanbHOro Bpeaa,
MOCKOMNbKY INLO OLLyLaeT CTPaAaHus U HPaBCTBEHHbIE NEPEXNBAHUS.

Takum 0Bpasom, KoMneHcaums MopanbHOro Bpeaa, kak cnocoba 3aluTbl rpaxgaHCKUX npas, paspe-
waet 0603HaumMTb, 4TO HonbLuas YacTb CyaebHbIX OPraHOB Ha3HaYaeT MUHUMANbHLIA PasmMep Mpu B3blCKAHNUN
KoMneHcauuu MopaneHoro Bpeaa. pu BCEM 3TOM, pa3mep KOMMEHcaLmn 3aBuUCuT U OT AeUCTBUM U [OBOLOB
3asButens. B cnyyae ecnum 3assuTenb NogpobHO W NPaBUIbHO PacKPOET MPWYMHBI, NO KOTOPLIM HACTynUmmn
HPaBCTBEHHbIE CTPafaHus, a Takke apryMeHTUPYET Kak AencTBus unu 6e34encTBUS NOBAWANM Ha NpWBbIY-
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Hbli 0BPa3 XU3HM, €r0 NMCUXMYECKOe U PU3NYECKOe COCTOSIHME, TO OH MOXET PacCUUTLIBATbL Ha BbinnaTy KOM-
MeHcaLmm B KpYNHOM pasMmepe.
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(OPMbI ALNTBI MHTENNEKTYAHOK
COBCTBEHHOCTW

OP/10B AKOB rEOPrMEBKMY

MarucTpaHT
YHusepcuteT CuHepris

AHHoTaums: B ctaTbe packpbiBaeTCs COAepaTeNnbHasi COCTaBNAOLWASA 3alWTbl UHTENNEKTyanbHoM cob-
CTBEHHOCTU, COAEPXKMTCA YkasaHue Ha (POPMbl 3alyuTbl NPaB aBTOPOB, OOBACHSETCS NMPUYMHA YBENMYEHMS
aHTUNnarMaTa 1 KonMpoBaHUs YyXMX TEKCTOB, OMKCaHbl pasHble NPUMEpbl MHTENNEKTyanbHo COBCTBEHHO-
CTW. 603HaYeHbI OCHOBHbIE UCKW NPY HAPYLLEHUI aBTOPCKWX NpaB.

KntoueBble cnoBa: 3alyuTa MHTENNeKTyansHoM COOCTBEHHOCTH, NPaBOOTHOLEHe, cTaTbs 1252 K PO, cno-
cobbl 3aLMTbl aBTOPCKOrO Npasa.

Orlov lakov Georgievich

Abstract: The article reveals the content component of intellectual property protection, contains an indication
of the forms of protection of authors ' rights, explains the reason for the increase in anti-plagiarism and copying
of other people's texts, describes various examples of intellectual property. The main claims for copyright in-
fringement are outlined.

Key words: intellectual property protection, legal relationship, Article 1252 of the Civil Code of the Russian
Federation, methods of copyright protection.

3almMTta npaB MHTENNEKTyanbHOW COBCTBEHHOCTWM — aKTyanbHelwas 3ajada BpPeMeHu, No MbICI
WN.A.bnmnstey [1]. B HacToswee Bpems, kak nuweT M.M.borycnasckui, konupoBaHue v nnarmat Yyxux Tek-
CTOB 00yCNOBNEH BO3MOXHOCTAMI MHPOPMALMOHHBIX TEXHOMOUI [2]. Be3ycnoBHo, HEOOXOAUMO HE TOMbKO
N3y4eHne UMetLLEencs NPaKTUKA U TEOPUK BOMPOCA, HO U YTOYHEHWE, COBEPLLEHCTBOBAHWE 3aKOHOAATENBHON
Basbl B 0BnacTut 3almTbl aBTOPCKMX npaB, cuutaeT M.U.BparuHckuin. B yTOUHEHUM HyxaaloTecs, oTMevaeT
J.M. laBpunoB., NOHATUS: «CNOCOBbI 3aluTbl NpaB aBTopay, «CyObEKT U 0OBLEKT 3alWTbl aBTOPCKUX NpaB»
[3]. HecmoTps Ha yBenuYeHMs 3anpocoB Ha HapyLLEHWst aBTOPCKWX NpaB, CyLLeCcTBYeT M npobnema npaBooT-
HOLLEHW B CAHEPE WHTENNEKTYanbHOM COBCTBEHHOCTH.

TeopeTuyeckue NonNoOXeHUs OXpaHbl UHTENNEKTyanbHbIX NpaB ocseleHbl B Tpyaax W.A. brisHel [1],
M.M. Borycnasckoro [2], M.W. BparuHckoro [3], B.B. ButpsaHckoro [3], .M. lNaspunosa [4], C.A. CygapukoBa
[5], E.A. ®neiwwy [6]. Mpumepbl cyaebHoM npakTukn B 03HAYEHHOM Bonpoce packpbiTel M.M. Borycnasckum
[2], 3.. MaBpunosbim [4], M.H. KysHevosbim [7], A.IN. Cepreesbim [8], P.W. Cutaukoson [9].

OTpuuaHue npas HapywmMTenem yunTtbiBaeT ctatba 1252 K PO, B KOTOpOM Npu3HaeTca 3alyuta aBTo-
POB MHTENNEKTyanbHo COOCTBEHHOCTM MyTEM NPECeYeHUss OEMCTBUN HAPYLWWUTENS WU CO34aHWS YCMOBUIA
Ans NpepoTBpalleHns noaobHbIx geicTBuin. Hapylwenue npas aBTopos, no B.B.ButpsHckomy, B Bonpocax
BO3HArpaXaeHWs Takxe NpupaBHMBaETCS K Npobneme 3alwuTbl MHTENNEKTyanbHON COBCTBEHHOCTU. [paxaaH-
CKUIA KOAEKC paccMaTpuBaeT 1 BO3MeELLEeHe YObITKOB, ecriv Takne umeeTcs. Takum 06pasom, (PopMbl 3aLuTbI
HocAT obLierpaxaaHckuii xapaktep (cT. 12 TK P®.) n ucnonbaylotes 1 B UHbIX NPaBOBbLIX 06racTsx npasa.
OCHOBHOE HanpaBneHue 3aWuTbl, HECMOTPS Ha CIIOXHOCTU AOKa3blBaHUS, — NPECEYEHNe YrpO3 HapyLLEHUs
npae asTopa, no C.A.Cynapukoy [5]. CyaebHblin 3akOH He yunTbIBaeT hakT MOAFOTOBKW K 3aMMCTBOBAHMIO
WHTENnekTyanbHo cobeTBEHHOCTH 6e3 (hakTa HenoCpPEACTBEHHOTO NPaBOHAPYLLEHMS, YTO OCIIOXHSIET CUTY a-
umio, kak cuntatot J.M. Faspunos [4], A.N. Ceprees [8]. MpaBo npu3HaHUs aBTOPCTBA TaKKE MOXET HYXAaTb-
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CS B 3alUuTe, TaK kak 6e3 ero NoATBEPXAEHUS HEBO3MOXHA MHOE NPETBOPEHUE APYrX NpaB aBTopa, NpeaoT-
BpaLLEHMe ONacHOCTK CO CTOPOHbI HeAOBPOCOBECTHBIX JINL OTHOCUTENBHO aBTOPCKUX TEKCTOB, NPOU3BeAe-
HWR, naen'. BaxeH hakT He TONbKO 3aLuTbl aBTOPCKMX NPaB, HO W YCTAHOBNEHWS UMEHW aBTOpa — NuLa, KO-
TOPOMY NPUHAAMNEXMUT TeKCT. BO3MOXHbI UCKWN O NMPeceyeHn ENCTBUA N0 HApYLIEHWO NpaB, YCTaHOBMEHWe
(haKTa HapyLLIeHWs, KoMneHcaumus MopasbHoro yuepba. B kaxaoM KOHKPETHOM Criyyae BaxHbl HE TOMbKO pe-
LWEHNs, HO U NO3UTUBHbIE MPaBOBble NOCNEACTBUS. HacrnegHuku BbICTymakT 4acto cybbektamu npasa,
HacTanBaloWUMKN Ha NPU3HAHWUM WX NpaB N0 OTHOLIEHUIO K WHTENNEKTyanbHOM aBTOPCKOW COBCTBEHHOCTH.
[MpaBo aBTOpa MOXET Kak 0CrnapuBaThCs, Tak 1 He NPU3HaBaThLCS.

OTaenbHbIM BOMPOCOM BbICTYNAET 3alluTa npaBa aBTOPCTBA Ha M3006peTeHWe, HayyHyo Teoputo, no-
nesHoe npucnocobrneHne, NPOMbILLNEHHbIN 0bpa3el. [1aTeHT, BbigaHHbIA NULy, He SBMSIOWEMYCS aBTOPOM,
MoxeT ObITb ocropeH cornacHo nogn. 5 n. 1 ¢t. 1398 'K PO («[lMpu3HaHue HegeiCcTBUTENbHBIM NaTeHTa Ha
n30bpeTeHre, NONE3Hy MoZeb UK NPOMBILLNEHHBIR 0Bpa3seL»), eCrim aBTop, YKaszaHHbIN B HEM, UM HE SiB-
nseTcs. BaxeH (akT yCTaHOBNEHUS NKLA, BbICTYNAKLLEr0 UCTUHHBIM CO3AaTeNleM TOrO UMK MHOTO 06bekTaZ,
CynebHas npakTuka onupaeTcs B TakOM Cllyyae Ha npaBo npe3yMnuun asTopcTaa. Mctel MoxeT 0bpaTtutbes
C MCKOM O MpU3aHUu NaTeHTa HefenCTBUTESNbHBIM, €CIiM er0 aBTOPCTBO HE SBMSETCS UCTUHHBIM, @ OH CaM
BbICTyNaeT aBTOPOM YKa3aHHOro B naTeHTe 06bekTas. AHanManpys BbiLEU3TIOKEHHOE, Mbl MPUXOLUM K BbIBO-
Ay O TOM, YTO CyA, NO CYTU, OTOXOECTBMSET UCK O NPU3HAHUM NpaBa aBTOPCTBa U TpeboBaHWe O NPU3HaHWUM
nateHTa HeaencTBuUTeNbHbIM. CTaTbs €T. 1251 K PO npegycMaTtpuBaeT UCK Ha NpuaHaHue npaea kak Ao, Tak
n nocne obHapogoBaHus nateHTa*. MogTBEpXOEeHWe NpaBa aBTOPCTBA BbICTYNAET 3A4eCT Kak npeaMeT, akT
CO30aHNs UCTLIOM pedynbTaTta MHTENNEKTyanbHON AesaTenbHOCTH ocHoBaHueM. Ctatbsa 1252 K PO ykasbiBa-
€T Ha oTherbHble Cnocobbl 3aWuThl B chepe MHTENNeKTyanbHbIX npas. Hanpumep, KOHMUCKauus matepu-
arnbHOr0 HOCUTENS Y PacnpoCTPaHUTENS, 3anpeT Ha Ha psg AeNCTBUM C Npou3BedeHWeM (TUpaxupoBaHue,
npoAaxy, NpokaT, XpaHeHne, UCNOoNb30BaHWeE), eCIN OHO KOHpaghakTHOES.

B ctatbe n. 5 ¢1.1252 'K P® npegycMoTpeHo n3bsaTe 060pyaoBaHNs, MCNONb3YyeMoro Npy coBepLUe-
HWW HapyLleHns aBTopckoro npasa. CyLlecTByeT 1 Takol Cnocob 3alynTbl aBTOPCKUX NPaB Ha UHTENNEKTY-
arnbHyl0 COBCTBEHHOCTb, Kak TpeboBaHWe nybnukaummn pelieHns cyda o LOnyLWEeHHOM HapyLeHU ¢ yKasaHu-
em feicTautensHoro npasoobnagatens (nn.5 n.1 c1. 1252 MK PO).

[pyrim crnocobom 3alwuTbl BbICTynaeT TpeboBaHne 0 Bbinmnate KOMMEHcaLyM 3a HapyLUEHWE UCKITIYUTENb-
HOro npaBa (BMECTO BO3MeLLEHNS yBbITkoB) (.3 ¢T.1252 TK P®), 4To CTaHET BapuaHTOM BO3MELLEHMS YObITKOB,
NpuMeHsieTcs Npu paboTe € NpaBaMu Ha NPOM3BEAEHWE, TOBAPHbIN 3HaK, N30BpeTEHE, NOMNEe3HY MOaerb, Npo-
MbILLSIEHHbIN 0bpaseL. Ecnu HapyLueHbl TEXHUYECKe CPEeACTBa 3aluuTbl NPOU3BEEHUS aBTOPa, TO Takke nona-
raeTcs Bbinnara koMneHcaLym, kpome BoamelLeHns yobiTkos (n. 3 cT. 1299 'K P®). K cnyyasm HapyLueHus aBTop-
CKOro NpaBa OTHOCUTCA Takke yaarneHue HopMaLum o6 aBTOPCKOM (CMEXHOM) npase, UCMOMb30BaHUS MPou3-
BEEHWI C yaaneHHoM uHchopmaumein 06 asTopckom (cmexHom) npase (n. 3 ¢T. 1300, 1310, 1311 K PO)8,

Cya MoxeT onpefenuTb npasoobrnagarens, onybnnkosaTh peLleHne, 3aLnUTUTb aBTOPCKUE U CMEXHbIE
npaBa Yepe3 obecneunTeribHble MEPbI, HANOXeHEM apecTa Ha 060pyaoBaHNe, MaTepuanbl, MatepuarbHble
HOCUTENW 1 3anpeT Ha OCYLLECTBEHNE OnpeseneHHbIX AENCTBUN B CETW UHTEPHETA U MHbIX ceTsX. [paBoo6-
nagatenb MoxeT He 0BOCHOBbIBATbH pasMepbl BbiNnaThl KOMNEHCALMIA, HAaCTanBaTb UMEHHO Ha Hel BMECTO
BO3MelLLeHus yobITkoB. Cya onpeaenseT pasmep KOMMEHCaLmn UCXOAS U3 XapakTepa HapyLIEHWA U C Y4ETOM
CnpaBea/IMBOCTM U 3asiBNeHHbIX TpeboBaHuin. Kaxaoe HenpaBOMEpPHOE UCMOMNb30BaHUE WHTENNEKTYasnbHO
AEeATENbHOCTY MOXET ObiTb KOMMEHCUpoBaHo. Mpuyem, «obLmii pasamep KOMMeHcauun 3a HapyLueHue npaB
Ha HWX C y4eTOM XapakTepa W NOCMeLCTBUIA HapyLIEHNS MOXET ObiTb CHKEH CYAOM HUXe Npeaenos, ycTa-
HOBMEHHbIX HACTOSALMM KOAEKCOM, HO He MOXET COCTaBNATb MeHee MATUAECATU NPOLEHTOB CyMMbl MUH M-

ABTOpCKOE NpaBo : y4ebHMK 1 NpakTUKym Ans 6akanaspuata u ma-ructpatypel / U. B. Lepbak. - Mocksa : tOpaiit, 2019.- 182 c.

2[1. 120 noctaHoBneHus MNnenyma BepxosHoro Cyga P® o1 23.04.2019 r. Ne 10 «O npumeHeHnn YacTv YeTBepTo MpaxaaHckoro kogekca Poccuiickon Geaepaumy
/' Boctyn u3 CMC «I apaHT».

3 MocraHoBnenve Mpesanauyma Cyga no uHTennekTyansHbiM npasam o1 23.09.2019 r. Ne C01-890/2019 no geny Ne CMIM-190/2018 // Doctyn u3 CIIC «TapaHT».

411. 121 nocraHoBneHus MneHyma BepxosHoro Cyaa P® ot 23.04.2019 r. Ne 10 «O npumeHeHuu YacTu YeTsepToit IpaxaaHckoro kogekca Poccuitckoin degepa-
Lumy.

5 )Xaposa, A. K. 3awwuTa nHTennektyansHoi cobCcTBeHHOCTH : yuebHuk ans By3os / A. K. Xapoea ; nog obweit pegakumeit A. A. CtpenbuoBa. — M.: M3gaTenbcTeo
tOpair, 2020. C. 323

6 YeskuHa A.A. BoamelueHve yObITKOB 1 BbiNMaTa KOMMNEHCaLmMu Kak cnocobbl 3aluTbl aBTOPCKUX NpaB / TeopeTnyeckue acnekTbl IopUCrpyLeHLM U BONPOCHI NpaBo-
npuMeHeHusi. cbopHUK cTaTteit no Matepuanam XXXIX MexayHapoaHoM Hay4HO-NpakTudeckon koHdepeHummn. Mocksa, 2020. C. 10-13.
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MasbHbIX Pa3MepoB BCeX KOMMEHcaLWin 3a JOnyLLEHHble HapyweHns»’. MaTepuanbHble HOCUTENU Npou3Be-
[EHS NPU3HAKOCSH KOHTpadaKTHbIMK, U3bIMAKOTCS, YHUYTOXAOTCS B6e3 KOMNeHcauum unm 3a CYET HapyLumTe-
na.0TBETCTBEHHOCTb HECET KaXbl HAPYLWWUTESb B Crae rpynnoBoro NpaBoHapyLUEHUS.

lNpaBoobnapatenb-paboTHUK UMeeT NpaBo Ha onpefeneHue pasmepa, YCroBUi U NopsaKa BbinmaTbl
KOMMeHcaummn 3a ucnornb3oBaHe pabotogatenem cryxebHoro cenekuMoHHOro JOCTUXEHNS B COOCTBEHHOM
NPOU3BOLCTBE Ha YCIOBUAX NPOCTON (HEUCKITIOYUTENBHOM) NLEH3uK (no cMbichty . 4 cT. 1430 'K P®), ecnn
yCTaHOBMEH haKT Henomny4eHns nateHTa Ha cnyxebHoe cenekUnoHHOEe JOCTKEHME.

Ctoza e OTHOCUTCS BOMPOC O CENEKLMOHHBIX JOCTMXEHUSX, 0B onpefeneHny paamepa 1 B3biCKaHUM
KOMMEeHcaLmmn 3a UCromnb30BaHNe CENEKLUMOHHOTO JOCTUXEHUS B Nepuoj ero BPEMEHHON MPABOBOW OXpaHbl
(no cmbicny n.2 ¢1. 1436 'K PO) B hopme Bo3HarpaxaeHus 3a UCnonb30BaHue.

AHTUMOHOMOMNLHOE 3aKOHOAATENLCTBO BCTYNAET B CUITY, ECNW BO3MOXHA HeLoBpOoCOBECTHAs HEOOHO-
KpaTHas rpybast KOHKypeHUMs npesnpuHUMaTens unn Kpuandeckoro nuua. 34ecb BO3MOXHO peLIeHne O ero
NMKBUAALMM, NPeKpaLLeHU NpeanpUHUMATENbCKON AeaTeNIbHOCTH, BO3MELLEHWE YObITKOB, BbINaTy KOMMEH-
cauuii N0 3aKOHy MNW B BYKPATHOM pa3Mepe CTOMMOCTW/MCNONb30BaHNS KOHTPaMaKTHbIX 3K3eMNAspoB WH-
TeNneKTyansHon OesTensHoCTU. Buinnata KoMneHcaumn OCyLLECTBNSETCH 3a Kaxblid Criyyait HapyLleHus,
pasmMep KOTOpbIX MOXET BbITb NoOLIM. YaaneHue uHdopMaumm o0 npaBax aBTopa pacCMaTpUBAETCS B CTaTbe
1300 I'K, rae yunTbiBaeTCS BhinmaTa KOMNEHcaLWn 1 BOMELLEHWE YObITKOB.

lMpaBo BblbOpa HEIOPUCOUKULOHHON UMK IOPUCAMKLMOHHOM (DOPMbl aBTOPOM 115 3aluThl Npas Ha pe-
3ynbTaThl MHTENMNEKTYanbHON AEATENbHOCTH, €Cliv He UAET Peyb O HenocpefCTBEHHOM cnocobe 3alnTbl B
3aKoHe. UcTel MoxeT npeabsaBnATb TpeboBaHUs O NpusHaHWW nNpasa; TpeboBaTb BOCCTAHOBIIEHUS €r0 Npas
[0 WX HapyLueHus; obuBaTLCA NpeKkpaLleHns 4eNCTBUN, CBA3AHHBIX C HApYLUEHWEM ero npaB, YrpoXaroLmx
OCYLLECTBIEHNO HapYLUEHWiA; HacTauBaTb Ha BO3MeLLeHU yObITKOB, komnecauun MopanbHoro Bpegda. [Ans
BCEX 3TUX Lienen UCrnonb3yeTcs UCK O NpU3HaHWM npaea aBTOPCTBA, B KOTOPbIN NOATBEPXAET Npasa Ha UMS,
npasa Ha 0bHapOAOBaHWe NPOU3BEedeHMUs, NpaBa Ha HENPUKOCHOBEHHOCTb Mpou3BedeHns. VHble cnopbl 0
NpU3HaHUM NpaB Ha M306peTeHne, NONE3HY MOLESNb W NPOMBbILLIEHHbIN 0bpa3eL peLlanTcs nyTem npeab-
SIBMNEHMS UCKOB O MPWU3HaHMM NpaBa aBTOPCTBA W O NPU3HAHWUM HEOEeNCTBUTENBHOCTY NaTeHTa.

K oTgenbHbIM dhopmam oTHOCAT TpeboBaHue nybrvkauum pelleHus cyaa o0 AOMYLEHHOM HapyLIEHWM -
ct. 1251 TK P®; yoaneHun cooTBeTCTBYIOWEN MHGOPMALMM; 3aMEHe WK OT3bIBE JOKYMEHTA; npeceyeHnm
WNW 3anpeLLleHuy JanbHerLero pacnpoCTpaHEHNs CBEAEHUI NyTEM U3BATUS U YHUYTOXEHUS Be3 KoMMeHca-
LMW U3rOTOBIEHHbIX B LIENSX BBEAEHUS B rpaxaaHckuil 060poT aK3EMMNSPOB MaTepuarbHbIX HOCUTENEN, Co-
[epXaliux nopoyaline CBEAEHUS; NPU3HAHUW PacnpoCTPaHEeHHbIX CBEAEHUM He COOTBETCTBYHLMMW [eil-
CTBUTENLHOCTY - CT. 152, n. 3 cT. 1251 TK P®).

B uensx sawuTtbl MHbIX NpaB obpallarTcs K obLierpaxaaHckuM cnocobam pUCOUKLMOHHON 3aLuUTbI:
Npu3HaHue npasa; NpeceyeHne AeNCTBIUIA, HapyLLAKOLLWX NPaBO UMK CO3AAKOLMX YrPO3Y €ro HapyLIEHWS; BOC-
CTaHOBSIEHWE MOMOXEHUS, CYLLECTBOBABLUErO 4O HapyLleHUs npasa; KOMMEeHcauus MoparibHOro Bpefa, a
Takke cneuuanbHble cnocobbl 3awwuTbl: Nybnukaumus peleHns cyaa o AOMYLEHHOM HapyLLeHUM; B3biCKaHWe
BO3HArpaxaeHns 3a cnyxebHbli pe3ynbTaT MHTENNeKTyanbHoM AesTenbHOCTH NMbo No npasy CriefoBaHMs.
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(GOPMUPOBAHME I'PAXXIAHCKOI 0 OBILLLECTBA
HA TTOCTCOBETCKOM NPOCTPAHCTBE:
[IPOBJIEMbI W PELLEHKA

ANWIbBEKOB WNbAC KAMUAEHOBWY

CTapLUmMi npenogaearenb
ApKarbIKCKUI Neaarornyeckorn MHCTUTYT uM. M. AnTbiHCapuHa

AnHoTauus: boree Tpuauatyi net npoLuno ¢ MomeHTa pacnaga Cosetckoro Coto3a. 3a 370 Bpems Ha Teppu-
TOPWM MOCTCOBETCKOrO NpoCTpaHCTBa 06pasoBanich HOBbIE He3aBKCUMbIe rocygapcTaa. pobnema dopmu-
POBaHWS rpaxaaHCKoro 0bLLecTBa ABMSETCA aKTyarnbHOW 1 B HaLLe BPEMS.

KntouyeBble cnoBa: rpaxaaHckoe 0BLecTBo, LLEHHOCTH, rnobanusaums, pedopmsl, cBobogHOe 06LLecTBO.

FORMATION OF CIVIL SOCIETY IN THE POST-SOVIET SPACE: PROBLEMS AND SOLUTIONS
Adilbekov llyas Kamidenovich

Abstract: More than thirty years have passed since the collapse of the Soviet Union. During this time, new
independent states were formed on the territory of the post-Soviet space. The problem of the formation of civil
society is still relevant in our time.

Keys words: civil society, values, globalization, reforms, free society.

CnycTs yeTBepTb Beka nocne pacnaga Cosetckoro Cotosa EBpasus yxe He SBNSETCH €OuHbIM, LieH-
TPanM30BaHHbIM M 3aMKHYTbIM MPOCTPAHCTBOM: rocydapcTsa, Boixoasime n3 CCCP, umenu ceoeobpasHble
TPaeKkTopun, nosuuun ObiBLLEN MMNEPCKON AepXaBbl Pa3sMblBaNNCh, BO3HUKAMKM NEPENoMbl, MHOXWUIUCH
BHeLUHWe BNnsHUA. CriegyeT nu, OfHaKo, caenatb BbIBOZ, YTO MOCTCOBETCKOE NPOCTPAHCTBO YTpaTumo BCS-
KYK0 aKTyanbHOCTb?

Bpems HacrefoBaHUs He MeLarno HeKOTOPbLIM rocyapcTBam NPOABMIaThCs Mo MyTu AeMOKpaTM3aLmm,
HO [iaxe B 3TWX rocyaapCTBax, HECMOTPS Ha CUIbHYI0 €BPOMNENCKYI0 NPUBEPKEHHOCTb, pepopma coLmarnbHo-
NONUTUYECKUX cUCTeM, yHacnenoBaHHbIx 0T CCCP, MOET MeaneHHbIM, CRIOXHBIM U HENMHERHbIM NPOLIECCOM.
OpgHako npumep Mongasuy 4acTo CYMTaeTCs yCneLHbIM.

Vines BocTouHoe napTHEPCTBO, MHMUMMpoBaHHoe EC, ctonkHynock B 2015 rogy ¢ BneyaTnsiowmm
KOPPYNUMOHHBIM AENOM, KOTOPOe Bbi3Bano roflocoBaHWe Ha npe3uaeHTCkux Bbibopax B Hosbpe 2016 roga.
Ha YkpaunHe nocne myuntenbHbix «opamxesbix» net (2005-2010) oemokpaTusaums oTcTynuna Bo Bpems npe-
aupeHTtcTBa Buktopa Anykouya (2010-2014). OgHako nocne cobbiTuin MaigaHa cTpaHa BHOBb BCTana Ha
nyTb pecopm. Ho peirtuHr Transparency International 2015 noateepann maciwtab TpyaHOCTEN, C KOTOPbLIMM
CTasnkuBaeTcs cTpaHa: YkpauHa 3aHsna 130-e mecTo cpeau 168 3aperncTpupoBaHHbIX rocyaapcTs.

MMepen Tpems CTpaHamu, NOANMCABLUMMK cornalueHne o6 accoumauum ¢ EC, cTouT orpomHas 3agava.
HecMOoTps Ha BOCTUTHYTBIA MPOTPECC, OHU OCTAKOTCA XPYNKUMU «NOSYAEMOKPATUSMAY.

Kak B aTuX, TaK 1 B Apyrux rocyaapcTeax TPyAHOCTU B NPOBEAEHUN CTPYKTYPHbIX pechopM UMEKT Cepb-
€3Hble NocneacTsus. B akoHOMUYECKON Cdhepe OHa ABNSETCH UCTOYHUKOM YS3BUMOCTU L1151 TEX, KTO SBNSETCS
akcnopTépom Hedptn (Poceus, KasaxctaH, AsepbarmkaH). OHM He CMOTMM MCMONb30BATh BbICOKME TEMIbI PO-
cTa, Habnopaswwuecs B nepuoa 1998-2007 rogos, Ans anBepcudukaLmm 1 MOEPHU3aLMN CBOEN IKOHOMUKM.
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Yenoseuyeckoe m3mMepeHue onpegensietcs ahPEKTUBHOCTHI0 OpraHM3auuin rpaxgaHckoro obuiecTsa
(Or0O) [1, ctp 35]., 4to BNEYET 3a COBON NEPEOCMBICIIEHNE LEEHHOCTHbIX YCTAHOBOK B 06LLECTBE.

B ycnoBusix HOBbIX HE3aBUCUMBIX CTPAH 1 HEMPU3HaHHbBIX rOCYAapCTB Ha MOCTCOBETCKOM MPOCTPAHCTBE
BO3HWKAIOT KPU3UChI U BbI30BbI, TPEOYIOLLME TPAH3UTHBIX PEXUMOB (DOPMUPOBAHWUS MEXaHU3MOB MOBbILLEHMS
KayecTBa XU3HU U YCTOMYUBOIO Pa3BUTHS.

['paxaaHckoe 0BLLEeCTBO 3a NOCneaH1e AeCATUNETUS NOSTYYMnO Camoe LUMPOKOEe pacnpocTpaHeHue Ha
MOCTCOBETCKOM NpocTpaHcTBe. CpaBHUTESbHBIN aHaU3 AaHHbIX NPOLECCOB CBUMAETENLCTBYHT 06 M3MEHEHUM
LleHHOCTHbIX OpUEeHTaLW Ccpeay rpaxaaH.

B noctcoBeTCkux CTpaHax rpaxgaHckoe 0BLecTBO (HapoaHble OBWKEHWUS 3a He3aBMCUMOCTb, "Memo-
puan”, XenbCUHKCKUIA KOMUTET MO Npasam Yenoseka, MexayHapoaHble HIMO u 6naroteoputenbHble (POHAbI)
MMeeT HEMHOTOYMCIIEHHbIX MocnefoBaTeneit u cnabo BAUAKOT Ha CO3HaHWe rpaxaaH B NOUTUYECKOM W CO-
LuanbHOM CMbICHe.

[Ins aBTOPUTAPHBIX PEXMMOB 3TUX CTPaH, UMEHHO TPEXCTOPOHHAS KOMUCCUS NO3BOSISET NPe3naeHTam
W NpaBsLLeit 31IUTe COXPaHATb CBOE JOMUHUPYIOLLEE MOMOXEHME.

Bo3MOXHOCTM peanu3aLmmn Ha npakTuke naen cBOBOAHOM rpaxgaHcKoro 1 OTKPbITOro obLlecTsa 4acTto
3abnoKMpoBaHbl U He pearnu3oBaHbl U3-3a KpanHe TSHKENOr0 SKOHOMWUYECKOrO MOMOXEHWS rpaxaaH nocTco-
BETCKMX CTpaH.

Vioest ncnonb3oBaHus rpaxaaHckoro obLecTBa C Lienblo orpaHuyeHns npas u ceobog rpaxaaH, cpea-
CTBOM MaHUMynMpoBaHUs MexayHapoaHbiM COOBLIECTBOM BbILLMA HA NEPBbI NaH B nocreaHue rogsl nog
AaBneHneM BHELWHUX cus. [puMepoM MOryT CRyXUTb LiBETHbIE PEBOMIOLMN B psife CTpaH MoCT-COBETCKOrO
NPOCTpaHCTBA.

HecTabunbHOCTb NOCTCOBETCKUX MOMUTUYECKUX PEXMMOB 0ByCnoBrieHa, Npexae BCEro, OTCYTCTBUEM
CUIMBHOTO rpaxgaHckoro obLiecTBa, YTo NoapasymeBaeT, BO-NepBbIX, NPUOBLLEHNE K eBPONEenCKUM LEHHO-
CTSIM W, BO-BTOPbIX, CTPEMMEHUE NpeSoTBPaLLaTh NOCTOSHHO BO3HUKAIOLME KOH(IKTHBIE CUTYaLIMM.

Takum obpasom, B T0 Bpems kak Poccus B Havane 1990-x Obina MecToM 3HaKOBbIX 3KCTIEPUMEHTOB C
AEMOKPATUYECKUMM U PbIHOYHBIMU U3MeHeHuaMK, 30 NeT CnycTs CTpaHa npespaTunach B BONMOLEHUE aBTo-
pUTapHO-KOHCEpBaTMBHOIO 06LecTBa. OgHAKo NPOTUBOMOCTABMEHWE 3TUX ABYX MOZENen HeJoCTaTouHO Ans
TOr0, YT0BbI OTPA3UTL CIOXHBIE peanun NOBCEOHEBHON XU3HK CTpaHbl. [epexod Ha penbCebl 00bIYHbIX NOSK-
TUYECKMNX W COLMarnbHbIX OTHOLLEHUI NMO3BONSAET BHECTU CROXHOCTb B aHanM3 NpoucXodsaLnX Tam KOHMry-
paLui BNlacTh 1 BEPHYTb 3HAYEHNe OTKPLITOMY M AeMokpaTuyeckomy obLecTtsy. «Poccuiickas nonutuyeckas
MOZenby, KOHCEPBATUBHAsA M BNacTHas, No CyLLECTBY BECbMa HEOLHOPOAHA M HeycTonumBa. Ee pasnuyHble
rpaHu, NpUHyXxgaoLWwme 1 ynpaensiowye, co3faoT B Helt pasHoobpasHble, @ MHOTAA W HEOXMAAHHbIe peak-
L. OHU OCTaBNSIHOT OTKPbITbIM MHOXECTBO BO3MOXHbIX BAPUAHTOB- OT ONTUMUCTUYECKUX 4O NECCUMUCTNYE-
CKUX-B OTHOLLUEHWUW nonuTuyeckoro ByayLiero cTpaHbl, korga byaeT noctaBreH BOMpOC O AeMOoKpaTM3aummn 1
CTpOUTENbCTBA rpaxgaHckoro obLecTsa.

Poccuicko-ykpanHCKUA KOHGIUKT SBNSAETCA 3epKasioM eLe O4HOW NUHWK neperioMa, CBOero poga no-
nutnyeckon. EBpasus He siBnsieTcs "obuwmm gomoM": rocygapctsa, Bxoasiyme B coctaB CCCP, He pasaenstoT
LleHHOCTEN, KOTOPbIE LIEMEHTMPOBaNK Bbl MX OTHOWEHKS. B Havyane 1990-x rogos BCe UMM NoYTH BCE AEMOH-
CTPUpOBanu MAEL AemMoKpaTu3aLmuy 1 co3faHune rpaxaaHckoro oblyectsa. Bnocnegctsum atu cTpaHbl CTamm
pacxoauTbcs B 3ToM Bonpoce. bonbwuHeTeo (TypkmenucTaH, Y3bekuctaH, benopyceus, AsepbangxaH, Poc-
Cus) co3aanit XECTKO CTPYKTYPUPOBaHHbIE aBTOPUTAPHbIE pexuMbl. YkpauHa, Mongasus, [py3aus, ApMeHns 1
Kupruausa umenu pasHole Tpaektopuu. B nepsom Tponke NpoM3OLLNN NONMTUYECKME NEPEMEHBI Nocne Bbl6o-
POB, KOTOPbIE MEXAYHAPOAHbIE HAbNAATENN COUNM YeCTHbIMM. [2, CTp 21].

«LiBeTHble pesontoummny (B Mpysun B 2003 roay, Ha Ykpanre B 2004 n 2013-2014 ropax, B Kuprusum B
2005 v 2010 ropgax) NoATBEPANAN CTPEMNEHNE HEKOTOPbIX NOCT-COBETCKMX CTPaH K CO3OaHMI0 rPaxaaHCKuX 1
OTKPbITbIX 0BLLECTB NOCPEACTBOM PEBOTIOLA.

EBpasus, ouyesuaHo, rnyboko npeobpasunacb B Aene CTpouTensCTBa OTKPLITOrO obuiecTa. YyBCTBO
NPUHALNEXHOCTU K NOCTCOBETCKOMY PETMOHY B0MbLLe He SBNSETCA NPUYMHON U3MEHEHWI B 3TWX rOCYLapCTBaXx.

OpHako peanbHOCTb COXHEE, YEM KaXeTCsl, U3-3a BMIMSHWS COBETCKOrO HAacneams, C O4HOM CTOPOHbI,
W BNusHem Poccuu-c gpyrom.
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[PUBNEYERWE NPEANPURHUMATENAMM
WHOCTPAHHOI0 TPYJIA B POCCUNCKOW
(MEAEPALIMN: COCTOAHWUE W OCOBEHHOCTW

HUKUTEHKO ONECA BIAQUMWUPOBHA

CTyOeHT
®rb0Y BO «Cubupckuit MHCTUTYT ynpaeneHus - gpunuan PAHXul C»

AHHOTauus: B gaHHOW CTaTbe NPOBOAMTCS CTATUCTMYECKWA aHanMWU3 MPUBIEYEHUs NpeanpuHUMAaTENSMM
WHOCTpaHHOrO TpyAa B Poccuiickoin Peaepauymm. Momumo BCero, paccMaTpuBaloTCst OCHOBHbIE CMOCobbI np u-
BMeYeHns Tpyaa WHOCTPaHHbIX rpaxaaH Ha Tepputopumn Poccuiickoin ®eaepaumu. Takke, paccMaTpuBaloTcs
OCHOBHble HOPMaTWBHO-MPaBOBbIE 0COBEHHOCTM NPUBREYEHUS TPyOa MHOCTPAHHBIX rpaXhaH Ha TeppUTOpUH
Poccuitckon ®epepaumu.

KnioueBble cnoBa: MpeanpuHnMaTensCTao, Tpya, TPY4 MHOCTPaHHbIX rpaXaaH.

THE INVOLVEMENT OF FOREIGN LABOR ENTREPRENEURS IN THE RUSSIAN FEDERATION: THE
STATE AND FEATURES OF

Nikitenko Olesya Vladimirovna

Abstract: This article provides a statistical analysis of the involvement of entrepreneurs in the Russian Feder-
ation. In addition, the main ways to attract foreign nationals in the Russian Federation are considered. Also,
the main legal and legal features of attracting foreign nationals in the territory of the Russian Federation are
considered.

Keywords: Entrepreneurship, labor, work of foreign nationals.

TpyZ VHOCTPaHHBIX rpaxaaH NPUMEHSETCS NpakTuieckn B Nioboi ctpaHe Mupa. CBg3aHo 3To ¢ JocTa-
TOYHO OBLIMPHBLIMK NOTOKaMK TPYAOBOW MUrpaLm B Mupe. JTioamn CTpEMATCA NPUMEHSATH CBOW BO3MOXHOCTY K
TPYyZY MakcumaribHo 3pdeKTUBHO, NMO3TOMY BbIGUPaOT Ty TEPPUTOPUIO, rae WX Tpyh OyaeT MakcuMansHO
onnayneatb. Ha Tepputopumn Poccuiickon Pefepalun Takxe npeanonaraetcs cuctema npuievyeHns Ho-
CTpaHHoro Tpyga. Ho CywecTByioT Takke M onpedeneHHble ocobeHHOCTU. Ha ypoBHe 3akoHoAaTenbCcTBa
Poccuiickon ®egepaunm gaHHble ocobeHHOCTH 3akpennsatoTest B GegepanbHom 3akoHe ot 25.07.2002 Ne115-
O3 «O npaBoBOM MONOXKEHUM MHOCTPaHHBIX rpaxgaH B Poccuickoit ®eaepauumny [1, c1.13]. [aHHbIA 3aKoH
3aKpennseT, YTO MHOCTPaHHbIE rpaxgaHe Nonb3yoTCs NpaBoM CBOBOAHO pacnopsaTbCs CBOUMU CNOCOGH O-
CTAMU K Tpyay, BblbupaTh pog AeATENbHOCTU M NPOdeccuto, a Takke NpaBoM Ha CBOOOAHOE UCMONb30BaHMe
CBOMX CMOCOBHOCTEN M MMYLLECTBA ANS NPEANPUHUMATENBCKON U MHOW He 3anpeLieHHON 3aKOHOM 3KOHOM -
YEeCKOM AeATENbHOCTU C YY4ETOM OrpaHUYeHNi, NPeayCMOTPEHHbIX (heaepanbHbiM 3akoHOM. Takum obpasowm,
MOXHO rOBOPUTL O HANMU4YWK CreLmanbHbIX BUAOB NPUBIIEYEHUS MHOCTPAHHOrO Tpyaa B Poccuiickon ®enepa-
LWK, a Takke cneynanbHbIX OrpaHNYeHIit, KOTOPbIE CBA3aHbI C BbINOMHEHWEM TPyAa WHOCTPAHHbIX rpaxaaH.
Ha ocHoBaHUM 3TOro BbIAENAKT CreaytoLme BUabl MPUBIEYEHUS MHOCTPaHHbIX paxaaH K Tpyay Ha TeppuTo-
pun Poccuiickon Gepepauum [2, ¢.7].

1. To nateHTy. [aHHbIN BUL MHOCTPAHHON TPYLAOBOW AEATENbHOCTU NoApasyMeBAET, YTO UHOCTPaH-
Hble rpaxgaHe, KOTopble NPME3XaloT Ha paboTy, NOCTynatoT B cTpaHy B 6e3B1U30BOM nopsake. BomnbwnHCTBO
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TPYZOBbLIX MUTPAHTOB Ha Tepputopun Poccuitckon defiepauum — 310 rpaxaaHe M3 CTpaH COApYXecTBa Hesa-
BMUCUMbIX rOCYZapCTB, UMEHHO NOSTOMY, MOXHO FOBOPUTbL O TOM, YTO TPYZOBas AeATeNbHOCTb MHOCTPAHHbIX
rpaxgaaH, B 60MbLWNHCTBE CBOEM, OCYLLECTBNSETCS HA OCHOBAHWW NaTeHTa.

2. o paspelueHnto Ha paboty. [1ns BU30BbIX MHOCTPAHHbIX MpaxgaH CyLecTByeT creumanbHbIi npo-
Liecc Mo nonyyYeHnto paspeLleHns Ha paboTy, KOTOpbIN Takke obriagaeT onpeaeneHHbIMU 0COBEHHOCTAMM.

[Ans KaXgoro u3 BblleyKasaHHbIX BUAOB MHOCTPAHHOM TPYAOBOW AEATENbHOCTU CYLLECTBYeT onpeae-
IieHHas npoueaypa nosyyeHus AOKyMEHTa, KOTOPbIN paspeLaeT MHOCTPaHHOMY rpaxgaHuHy YyCTPOUTLCS Ha
paboty. icxoasa 13 JaHHOW npouedypbl U UCXOAAT OCHOBHbIE 0COBEHHOCTI UCMONB30BaHNUS NPeAnpUHUMATe-
NSMU MHOCTPAHHOTO TPyAa.

[Ins naTeHTHOW CUCTEMBI MCMOSb30BaHWS MHOCTPAHHOTO TPYAA BbIAENAKT chneaytowme atansl: [3, ¢.12]

1. Tonyyenne akkpeguTaumu. MMonyyaTb AaHHbIA AOKYMEHT LOSDKEH HEMOCPEACTBEHHO NpeanpuHU-
MaTesib, TO eCTb puANYeckoe nuuo. [ns atoro, NpeanpuHUMaTento Heobxoanmo NpeaocTaBuUTb onpeaeneH-
HbIN HAabop JOKYMEHTOB B rfiaBHOE YNpaBreHne BHYTPEHHUX den. Ha 0CHOBaHWW faHHbIX JOKYMEHTOB npe -
NpMHUMaTeNb NOMyYaeT akKpeauTauumio, KOTopasi HEMOCPEeLCTBEHHO pa3pellaeT eMy WChonb3oBaTb WHO-
CTPaHHbIV TPYA B AEATENBLHOCTW CBOETO NPeanpUaTHS.

2. 3JTan ayauta MUrpaLMOHHbIX JOKYMEHTOB. B 0TAnuMM oT npeaplayLero atana, AaHHbI aTan npu-
[ETCS BbINOMHATL YXKE HENOCPEACTBEHHO TPYAOBOMY MUrpaHTy. Ha AaHHOM aTane npoucxoaut cbop gocTa-
TOYHO CYLLECTBEHHOrO MakeTa [OKYMEHTOB. TakMMU JOKYMEHTaMM SBNSIOTCS KCEPOKONMS 3arpaHnyHoro nac-
nopta, MurpaunorHas kapta, Homep VIHH, CHWIC, nateHT Ha paboty 1 yek 06 onnate nateHta. CTouT 3a-
METWUTb, YTO NOSTyYeHue naTeHTa ans paboTbl B Poccum sBnsietcs He becnnatHor yenyron. Mpu oopmeHum
AaHHbIX JOKYMEHTOB CTOMT 0BpaTUTb NMPUCTarbHOE BHUMAHWE LEMCTBUIO KaXgoro U3 HWX. MHaye gestens-
HOCTb MHOCTPAHHOIO rpaxaaHnHa Ha NpeanpusTAn ByaeT cYMTaThCs HenerasnbHOM.

3. [lpoBepka pernctpauum MHOCTPAHHOIO rpaxgaH1Ha.

4. TpymaoycTpOWCTBO MHOCTPAHHOTO rpaxgaHuHa. Mocne cbopa u NpoBEpKM BCEX AOKYMEHTOB, Npo-
NCXOOWUT HenoCpeLCcTBEHHOE TPYA0YCTPONCTBO MHOCTPAHHOTO rpaxaaHuHa. [laHHbIA 3Tan npoucxoanT Kak 1y
AeNCTByIoLEero rpaxaaHuHa Poccuickoin ®epepauny (03HakoMMeHMe ¢ TPYAOBLIM pacnopsiakoM, pernameH-
Tamu AeATenbHOCTH, paboynm rpachukom M pacnopsakoM U T.4.). 3aKkaH4MBAETCA AaHHbIA 3Tan NpukasoM o
NPUHATAN MHOCTPAHHOTO rpaxdaHnHa Ha paboTy. [anbHeiwne aTanbl UCMOMNHAET HENOCPEACTBEHHOMO Nnpea-
NPUHUMATENb, KOTOPbIE OCYLLECTBUN NPUeM Ha paboTy MHOCTPAHHOTO rpaxaaHuHa.

5. YBefomneHve MUHUCTEPCTBA BHYTPEHHMX fen.

6. Y4eT MHOCTPaHHbIX rpaxgaH.

[aHHble 0cobeHHOCTU HeoBX0AMMBI NS OCYLLECTBEHNS Npuema Ha paboTy MHOCTPaHHOIO rpaxgaHuHa
no nateHty. Cneaytowme ocobeHHOCTY NpeLocTaBeHbl UCXOASA U3 TOro (PaKTa, YTo MHOCTPAHHBIN rpaxaaHuH
XOYET MOSy4UTb paspeLLeHre Ha paboTy 1 NpubbiBaeT U3 BU3OBOM CTPaHbl. BblgenstoT crefyoLpe stanbi:

1. OdpopmneHune kBoTbl. CTONT 3aMeTUTb, YTO HOpPMa Korm4yecTBa paboTHUKOB, KOTOpbIe NpuBneka-
l0TCS B KA4ECTBE MHOCTPaHHbIX PabOTHUKOB NO BU3OBOMY PEXUMY OrpaHnyeHo. Takxe, AaHHYH KBOTY LOITKEH
nonyyatb pabotogaterns, nyTeM POpMUPOBaHNE 3aSBKA B MUHUCTEPCTBO TPpyAa M coLMarnbHON 3aluThl. [JaH-
HbI/ 3Tan O4eHb CUMBHO YCIIOKHSAET NpuUeM Ha paboTy nuL Mo CUCTeMe paspeLLeHus Ha paboTy.

2. 3Tan neranu3auum UHOCTPAHHOrO TpyAa. B Lenom, 4aHHbIN aTan NoXoX Ha NepBbIN 3Tan Tpyaa no
nateHTy. PaboTtogatens Takke LOMKEH NOMyyYuTb AOKYMEHT, paspeluatolluin NMPUBREYEHNS UHOCTPaHHOrO
TpyZa no faHHoMy BUAY TPyAOYCTPOMCTBA MHOCTPAHHBIX rpaxaaH.

3. WHavenayanbHoe paspelueHne Ha paboTy. B naTeHTHON cuCTeMe, MHOCTPaHHbINA rpaxaaHuH ca-
MOCTOSITENIBHO MOMyYaeT paspeLueHne Ha paboTy, HO B BU30BOI CUCTEME MPUHUMAIOLLLAS CTOPOHA 3aHUMaeT-
CS NONy4YeHNeM WHAMBMAYANbHOTO paspeLueHns Ha paboTy nyTem nogaun Habopa AOKYMEHTOB B YNOIHOMO-
YeHHbI opraH.

4.  Odpopmnenue npurnallenms. [JaHHbIn 3Tan Takke HeobXOAMMO OCYLIECTBNSATL NpeanpuHUMare-
no. Ha ocHoBaHUM JjaHHOro aTana, NpeanpuHUMaTenbs NogaeT Xxo4aTancTBo B MUHUCTEPCTBO BHYTPEHHUX Aen
0 BblJaye npurnaweHns Ha Bbesg Ha Tepputoputo Poccuiickoin depepaumu. locne Yero, MHOCTPaHHbIN
rpaxzgaHuH nonyyaeT Npaso Bbesga U BO3MOXHOCTb TPYAOYCTPOACTBA B Ty OpraHu3aLmio, B KOTOPYH ero npu-
rnacunu.
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5. [poaneHue Bu3bl.

Ha ocHoBaHMM BCEro BbILLECKA3aHHOTO MOXHO rOBOPUTb O TOM, YTO NaTEHTHAs CUCTEMA HAMHOIO Mpo-
e v ypobHee Ang MHOCTPaHHOIO rpaaaHuHa, HEXen NPOXOXAEHUS NOTHOLEHHOTO paspeLueHus Ha pabo-
Ty. OB 3TOM roBOpUT W AENCTBYIOLLAs CTaTUCTUKA MPUBMNEYEHUS UHOCTPAHHBIX rPaxkaaH Mo NaTeHTHON CUCTe-
Me 1 N0 cucTeme paspeLueHns Ha pabory [4, c.1].

2500
1977
2000
1500
1000
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87,6
0 I
MaTeHTHasas cucrTemMa Cucrtema paspeweHunsa

Puc. 1. KonnyecTBO MHOCTpPaHHbIX rpaxaaH, TPYAOYCTPOEHHbIX MO MAaTEHTHON CUCTEME, a TaKKe CH-
cTeMe paspelueHus Ha padoTty B Poccuickon ®epepauum 3a 2020 roa. (Tbic. yen)

Ha ocHoBaHUM JaHHbIX poccTaTa MOXHO rOBOPUTbL O TOM, YTO NaTeHTHas cuctema bonee Yem B 20 pas
Bonee akTyanbHa Ans NpUBIIEYEHNS MHOCTPAHHOTO TPYAa, HEXeNW CUCTEMA MONYYEeHUs paspeLLeHns Ha pa-
BoTty. CBSA3aHO 3TO C TEM, YTO NATEHTHAs CUCTEMA HAMHOTO NPoLLEe B 0GOpMIIEHMN. Takxke, 9TO CBA3AHO, YTO
BornbLLUO NOTOK TPYAOBLIX MUrpaHTOB B Poccuiickyto deaepaumio NpoMCXOamMT U3 CTpaH COAPYXecTBa Hesa-
BMCUMbIX rOCYAapcTB. [puBunerusi B 4aHHOM cryyae HaxoauTtes y AsepbaimkaHa u TagxukucTaHa, aHHbIe
WHOCTpaHHble rpaxaaHe coctaBnsT 6onee 50 % TPyAOYCTPOEHHbIX MHOCTPAHHDBIX rpaxgaH Ha TEPPUTOPUM
Poccuiickoin ®egepaumm.

MoaBeas MTOr MOXHO FOBOPUTb O TOM, YTO TPYAOYCTPOACTBO NPEAnPUHUMATENSMM MHOCTPAHHbIX
rpaxaaH Ha Tepputopun Poccuiickon Gefepaunm SBnseTca LOCTAaTOYHO CROXHOW cuctemon. pusneyeHune
TaKUX TPYAOBbIX MUPaHTOB TpebyeT aKTUBHOM AEATENbHOCTM Kak cCaMoro MUrpaHTa, Tak 1 NpeanpuHumare-
N8, KOTOPbIN OCYLLECTBNSIET NPUEM Ha paboTy Takoro rpaxaaHnHa. CyLllecTByeT ABe BapuaLumn npuBneyYeHuns
npeanpMHAMaTENs MU MHOCTPaHHbIX rpaxkaaH: aTeHTHas cuctema, KoTopasi pacnpoCTpaHsSeTCs Ha rpaxaaH
Cc 6e3B130BbIM PEXUMOM 1 CUCTEMA NOSTYYEHUS MOSHOTO paspeLueHns Ha paboTy, koTopas sensetcs Gonee
CNoXHON 1 TpebyeT 60MbLLON AEATENBHOCTW OT NPeAnpPUHAMATENS, KOTOPbLIA XOYET HaHATb TaKoro MHOCTPaH-
HOrO rpaxaaHuHa. M3-3a a1oro, bonbLuee KONMYecTBO MUrPaAHTOB NpeanoYnTanT murpuposate 13 CHI, yto-
Bbl 0hOPMNIATLCS NO NATEHTHON CUCTEME TPYAOYCTPONCTBA.
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Pa3Butiie coBpEMEHHbIX LM POBLIX TEXHOSOMI MOMOXMIIO HAYano pasBUTUIO HOBOW (hOpPME 3aHSTO-
CTW — (hpunaHcy. Ha cerogHsAWwHWA geHb npobnema cokpalleHus pabounx MecT B KOMMEPYECKMX OpraHu3a-
LMsX B CUy HECOCTOSATENLHOCTM, MPUBOAUT paboToaaTenen K yBennyeHno TpebosanHnini K paboTHIkaMm npu
MWHUManbHON 3apaboTHOW nnaTte, BCNEACTBME YEro NIOAN HAYMHAIOT camopeani3oBaTbCs B ApYrnx opmax
[EeATeNbHOCTH.

KynbTypa punaHca cTpemuTenbHO pa3BuBaeTes, 1 nog cobor OHa NOHUMAeTCs Kak KynbTypa, Bedy-
Las nogen Ha cBoboaHyo 3aHATOCTb. EE dyHaaMeHTanbHas LEHHOCTb — 3TO CTpeMIeHne K cBoboae v He-
3aBWCUMOCTK, a €é rnaBHas YepTa — MHAMBMOYaNW3aLms BO BCeX Cdepax NOBCELHEBHOMN XU3HU.

Ecru obpaliatbes K Hay4YHbIM UCCneaoBaTensaM B NOUCKax OnpeaenieHns TepMuHy «dpunaHcy, 1o A.
H. CopokuHa roBopuT 0 ToM, YT0 «®punaHc - 310 hopma opraHu3aumm Tpyaa unu rpaxaaHcko-npaBoBo ae-
ATENbHOCTY, NO3BONAKLLAA UHAVBUAYANBHOMY NPEANPUHUMATENO UK pabOTHIUKY BbIMOMHATL CBOW (PYHKLMN
3a npegenamm Mecta HaxoxaeHns paboTogaTens unum 3akasyuka, C UCMomNb30BaHNEM COBPEMEHHbIX CPELCTB
WHGOPMALMK U CBSA3W NPW BbIMOMHEHWUN TPYAOBbIX 00S3aHHOCTEN UMK rpaxaaHCKO-NPaBOBbLIX (YHKLMNY.[1]
dpunaHc — 3T0 He KaKoW-TO A0X0Z, 3TO He NPOCTO Kakas-To paboTa yepes IHTEPHET unu Apyroi yaoaneHHbIi
poctyn. ®punaHc — aTo 06pas XNU3HKW, 3TO OTXOA OT CTPOrUX pamok paboTbl, CBA3AHHbIX C rpadukoM paboTsl,
HenocpeACTBEHHbIM yrpaBfieHMeM 1 0Bs3aTenbHbIM MPUCYTCTBUEM Ha paboyeM MecTe.

[. O. Ctpebkos, A. B. LLieBuyk pasobpanu B cBoen pabote noHsTHe «OpunaHcepy, roBopsi 0 TOM, YTO
«PpunaHcep - 3TO BbICOKOKBANMMPULMPOBAHHbIA HE3ABUCUMbINA CIEUMAnUCT, KOTOPbIA He SBNSETCH YacTblo
nepcoHana opraHu3aLuy U He BXOAWT B TpaaMLMOHHble paboyne OTHOLIEHWS, HO CaMOCTOSTENBHO NpogaeT
CBOM YCNYri Ha PbIHKE pasnnyHbIM KIWEHTaM, He SBNSSCb CybnoapsauMkom ogHoro knueHTa.» [2] Ecnm pa-
BOTHWK NOCTOSHHO paboTaeT B OAHOM U TOM Xe KOMMNaHWK, Aaxe YAANEHHO, OH He BXOAWT B psfbl hpunaHce-
poB. PaboTa B kauecTBe hpunaHcepa 03Ha4aeT paboTy 3a Npeaenamu nepcoHana komnauui. dpunaxc — ato
OfHa M3 (hopM BbICLIEA CaMOOpraHu3auun, NoTOMy YTO CNOCOBGHOCTb MPaBWBHO MMaHMPOBaTh 3adaun U
CBOEBPEMEHHO NOCTABMATb NPOEKTbI 3aBUCUT OT TOTO, CBSKETCS SN KNWEHT C BaMU1 CHOBA.

[MpaBOBbLIM perynMpoBaHneM AeATENbHOCTM NoAen 3aHMMatoLLmxes dpunaHcom sensetca Gegepans-
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HbIl 3aKOH 0 camo3aHsTbIX ¢ 1 aHBaps 2019 roga Ans yaaneHHon paboTbl B MHTEPHETE (pUnaHCepoB (B 3a-
koHe Ne 422-®3 - camo3aHsATbIX rpaxaaH) B KOTOPOM BBESIM HOBbIM BW NbFOTHOMO Harora - Hanor Ha npo-
(heccroHanbHbIA foxod. OTO NO3BONISET PpUaHcepaM nerann3oBaTb CBOK AEATENbHOCTb C MUHUMAMNbHbIMK
(PMHAHCOBBLIMU W BPEMEHHBIMW NOTEPSIMU.

Ha cerogHAWHWA AeHb 3TOT BUA TPYAOBOU OEATENbHOCTU HE UMEET YETKOro OnpefenieHnst N YeTKux
rpaHuy. ®punaHc Henb3s cpaBHMBATL C YCTOSBLUMMUCS hopMammn paboTbl, TaKUMU KaK AUCTAHLMOHHBIA Tpya
WK Xe BHeLWTaTHbIA paboTHUK. ®OpunaHc OTKPLIBAET HOBbIE PaHWM BO3MOXHOCTEN peanusaummn cebs Kak
TBOPYECKOrO YenoBeka, Urnu Yenoseka, KOTOpbIN ycTan OT paMoK TpaguLMoHHOW paboTbl. CerogHs OecsaTku
ThICAY NOAEN BO BCEM Mupe paboTaloT ppuniaHcepamu, HO HET YETKON pasHULbl MEXAY TEMM, KTO cyuTaeT
cebsa ppunaHcepom. OBbIYHO OHK AensdTcs Ha ABe rpynnbl. K nepBoit rpynne OTHOCUTCS YENOBEK, coveTato-
WU punaHc ¢ NOCTOSHHONW paboToN, 3TO, Kak NpaBuMno, Takue NPeacTaBUTENM Kak CTYAEHTbl, NPeanpuHu-
MaTenu, JOMOX035KW, BHELUTATHbIE COTPYAHWKW. W BTOpoit TMn cBoBoAHbIe paboune, OHU Kak «CBOBOAHbIE
XYAOXKHUKNY, CYATAIOTCH «YUCTbIMUY (ppurnaHcepamn. Bo BTopoi rpynne dpunaHc CryXuT eOuMHCTBEHHbIM
WCTOYHUKOM OXOAA W OCHOBHbBIM 3aHSTUEM.

B coBpemeHHOM Mupe Nioau LeHST cBoboay AENCTBUI B pasHbiX Ccdiepax Xu3HeaesTeNlbHOCTU Kak Hu-
korga, u coboga B paboTe NPUUMCAISIETCS K 9TOMY, TO €CTb XWU3Hb MO NIMYHOMY WU Camoonpesensemomy Bpe-
MeHu paboTbl, @ He Mo YCTaHOBIEHHOMY paboyemy BpemeHu. 1oty BCe NpenmyLLecTBa (punaHca CBsi3aHbl
C MHOMOYMCIIEHHBIMU NPOSIBIIEHNAMM CBOOOABI: NPEXae BCEro, 3T0 CNOcOOHOCTL paboTtaTth 13 AoMa W r1bKuiA
rpachuk. MonoBuHa BCex NOAEN 3aHUMatoLLMecs punaHcoM BeIBUPatOT ero, NOTOMY YTO 3TO AaeT UM BO3-
MOXHOCTb BblOMpaTh CBOM COOCTBEHHbIE MPOEKTbI MO CBOEMY BKYCY, YTODbI MOMHOCTHH HECTU OTBETCTBEH-
HOCTb 3a xof paboTbl. OgHaKO rMaBHLIM MUHYCOM SIBASIETCS TO, YTO CBOOOAA BO (hpunaHce unnosopHa — 6e3
ONpeseneHHoro, 3aLyLLEeHHOro 3aKkoHOM TPYAOBOrO A0roBopa WHAMBUL BbIHYXOEH CTPOUTb COBCTBEHHbIE
crnocobbl AencTBui 1 0b6ecneynBaTh CBOK 3aHATOCTb, 4OXOA U CYLLECTBOBAHME.

bnarogaps COBPEMEHHbIM TEXHOMOMMAIM MOXHO BbIMOMHATL PasnnyHylo paboTy, COOTBETCTBYHOLLYIO
npodeccun YenoBeka N ero Haeblkam B TBOPYECKO cdepe Haxoasch B ntoboit Touke mupa. Y cneunanu-
CTOB CBOErO Jena C NoMOLLbI0 (hpunaHca NosIBASETCS WAHC YBENUYMTL CBOW [OXO4bl U PasBuTb CBOW CMo-
COBHOCTU BHE paMOK TpaaMLMOHHOM paboTbl B Noboe yaobHoe Anst HEro Bpems.

BonbLUMHCTBY HaceneHust He XxBaTaeT ToW 3apaboTHOM NnaThl, KOTOPYIO OHM MOMYYalT Ha TPaAULMOH-
HoW paboTe. Y 3TOro eCTb MHOXECTBO MPUYMH, NMPUMEPOM MOXET CRYXUTb HEAOCTATOYHO BbiCOKas 3apaboT-
Has nnata. HaiTi cooTBETCTBYIOLLYI0 paboTy, NOAHATL CBOM JOXOAbI U NepecTaThb 3aBUCETh OT LUTATHOMO pe-
Xuma paboTbl nomoraeT dpunaHc. PpunaHc - 310 popma nonyyeHus HeobXOANMOro BO3HarpaxaeHus 3a
CBOK paboTy HENOCPEACTBEHHO OT KIMEHTOB, B OTIMYME OT HAEMHOrO Tpyaa.

1o cTaTUCTUKe KOIMYECTBO (hpunaHCcepoB efBa focTUraeT 1 MUnnmnoHa YernoBek B Hallei cTpaHe. Ho
€CIM OTOWTU OT OPULMATIbHON CTATUCTUKIA 3aHUMAIOLLMXCS (PPUIIAHCOM, MOXHO CKasaTb O TOM, YTO dpunan-
COM 3aHUMatOTCA HaMHOro Borblue fgen, YeM ckasaHo B cTaTucTuke. GpunaHc ctan B coumarnbHbIX CETAX
camon obcyxgaemoit TeMOI nocnegHune Tpu roga. Jiioan 4ensTcs NUYHbIM ONbITOM 3aHATUS OPUNAHCOM Ye-
pe3 nocTbl B NMto6ON CoLmansHOM CETH, pacckasbiBas Kak NIKChI, TaK U MUHYCbI 3aHATUS (PpUNaHCcOM, paccka-
3bIBatOT, KaK nyywe peanu3oBaTb cebs B HEM W NOMOratT ApYrM CTaTb YacTbl «CEMbW (HpPUNAHCEPOBY.
OpunaHc saBnseTcs 6onbLue MONOAEKHON HAaNPaBNEHHOCTU 3aHATOCTW, HO HE UCKNoYaeT cobon oxBaT cTap-
Liero nokomneHms. MHorMMn CTyaeHTaMn HeJaBHO OKOHYMBLUMMM MK OO CUX MOP YyYalMMUCS paccMaTpuBa-
eTCcs B kayecTe bonee ynobHom paboTbl, Kak Ans BPEMEHHON, Tak U Ans NOCTOSAHHOM paboTbl, Takke npnuob-
peTeHNs NPOECCUOHANBHOTO OnbITa B 3TON Cepe.

Haunbonee BaxHbIM Ans hpunaHCepoB SBMSETCS «MHTEPECHAs paboTay, koTopasi O4HOBPEMEHHO COB-
nagaet ¢ Ux NpoeCccMoHanbHbIMK HaBblkamMu 1 MHTEpecoM B NMobo 3akase. PpunaHcepbl ropasao cunbHee
CTPEMATCS K TPYAOBLIM AOCTXKEHWUAM M HAPACTaHWK0 HaBbIKOB, YEM OCTasbHble 3aHaTble moan. OHn BbIOU-
patoT onpeaenexHyto cepy paboTbl dpunaHca, kotopast OyaeT OOCTaBNATL UM YOOBOMNLCTBUE, W 3aKa3uMKu
OyayT yoOBNETBOPEHbI NPK NPEAOCTABNEHNN OKOHYATENBHOIO BapuaHTa CBOEro 3akasa. PpunaHc oxeaTbiBa-
€T Takue cpepbl AesTeNbHOCTM Kak: 1. Pa3paboTka 1 nogaepxka BebCanToB NPOLEHTHOE COOTHOLLIEHWE 3TO
pesTensHocTH coctaenseT 34,2%; 2. MNporpaMmmpoBaHue OAHO M3 CaMblX BOCTPEBOBaHHbIX LEATENbHOCTEN
B MHTEpHeTe U cocTaenset 18,2%; 3. lusaiH u rpacuka (cosgaHne n 06paboTka n3obpaxeHuin) — a1o Ta fge-
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ATENbHOCTb, KoTOpas npeobnagaeT BO punaHc-aesaTeNbHOCTH, T.K. MHOTUE NMIOAM Ceivac 3aHsATbl NPOaBY-
XEHUEM CoLManbHbIX CETEN, U OHU SBRAKOTCA 3aKasyukamut opunaHcepoB, U NPOLEHTHOE COOTHOLIEHWE 3TOM
peatensHocTu coctaBnseT 43,6%; 4. HanucaHne peknamHbIX M MHPOPMALMOHHBIX TEKCTOB, B TOM YUCHe 415
VHTepHeT-cantoB ("konupanTuHr"), nepesodbl coctaBnsoT 21,3%; 5. Peknama, MapKETUHT, KOHCAmTUHI U
Apyrve AenoBble YCyru, XOTb U NPOLEHTHOE COOTHOLEHUE ABNsieTcs 25%, aTa AesTeNbHOCTb Ype3MepHO
BoCTpe6oBaHa; 6. VHXMHUPUHT (TEXHUYECKM W NPOW3BOACTBEHHO OPUEHTMPOBAHHbIE YCNYM apXUTEKTOPOB,
NPOEKTUPOBLLMKOB, NPOMbILLNEHHbIX An3ainHepos) - 2,3%; 7. doTorpadum, ayamo U BUAEO CbeMKa Takke SB-
NATCA AeATENbHOCTLIO (PPUNaHCEPOB, KOTOpas He MeHee BOCTpeboBaHa.

Bcs pesatenbHOCTb hpunaHca opMupyeT BupTyasbHble pbiHKM Tpyaa (BPT) — ato coumansHoe npo-
CTPaHCTBO, HaxoAsLLeecs BOKPYr BPEMEHHbIX UCMomnHUTENeN 1 paboToaaTtenei, NPOeKTHOM paboTsbl 1 coob-
LLeCTB opuiaHcepoB, KOTOPbIE CNOCOBCTBYIOT 3aLuTe TPYAOBbLIX OTHOLIEHWA, NPUOBPETEHMIO HOBBIX 3HAHWI
W yNyyLEHNO HaBbIKOB. [pUMEPOM BMPTYanbHbIX PbIHKOB Tpyaa sBnseTcs bupxa yganeHHom paboTbl, KOTO-
pas bepeT Ha cebs PyHKUMM TPETbEN CTOPOHbI, TO €CTb MOFYT BbICTYNaTb rapaHTOM BbINOMHEHMS 06s3a-
TENbCTB, KaK ANns pabotoaatens, Tak U 41 UCNONMHUTENS.

OpunaHcepbl MOTYT He TOMNbKO paboTaTh MHAMBUAYAMNLHO, HO U 06bEAUHATLCS B HeBonbLUMe rpynnbl -
KOBOPKMHT. KOBOPKMHT - 3TO OTHOCUTENBHO HOBasi KOHLeNUMs B opraHu3auuy pabodyero npouecca, YTo 03Ha-
yaert, YTo 6OnbLLOe KONMYeCTBO NAeN paboTaeT Hag COBCTBEHHbIMI HE3ABUCUMBIMU NPOEKTAMMU B e41HOM
ochuce, Takke CTUMYNMPOBATb HETBOPKUHT, CO34aTh aTMOCepy TBOpYECTBa W 3h(PEKTUBHOCTU U JOBUTLCS
CUHepreTMyeckux aGhPeKToB.

Ob6obuias ntockl 1 MUHYCHI 3TOM MHOroobeLLatoLen PopMbl HECTAaHAAPTHOTO UCMONb30BaHMUS, MOXHO
BbIAENUTb YepThbl ppunaHca. HECOMHEHHbIMM NpenuMyLLecTBaMK (punaHca SBNSOTCS: rnbkuid rpadomk, KOTo-
PbI NO3BONSET coYeTaTb NPOGECCHOHANBHYI0 AEATENbHOCTL, CeMeHbIe 006d3aHHOCTH, X000u 1 T.4.; BO3-
MOXHOCTb BbINOMHATL NOPYYeHns pabotopatens B Mtobor ToUke MUpa; BO3MOXHOCTb paboTaTh Hag 3akasamu
paoma (1 B nobom yaobHOM MecTe); BO3MOXHOCTb NOSyYeHUs 4OCTOMHON 3apaboTHon nnatbl. Cpeaun Hego-
CTaTKOB MOXHO OTMETUTb: OTCYTCTBME (PUKCUPOBAHHOM 3apabOTHON MnaThl; CAMOCTOATENbHbIA MOWUCK 3aKa3-
YMKOB, W BCMEACTBME YEro, eCTb BO3MOXHOCTb MPOCTOEB; PUCK HEBBLINONHEHWS 3aKa34MKOM CBOWX 06s3a-
TENbCTB (3aCTOi B ONnate 3akasa); CaMoCTOsTeNbHAs NOKyMNka 1cnonHuTenem Heobxoammoro 0bopyaoBaHNs
(obopynosaHus paboyero mecta).

Paclumperne npakTukn NpUMEHEHNs ppunaHca no3BonuT pewmntb npobnemy obecneyeHns rmbkocTym
pblHKa TpyZa, co3daTb YCoBWS NS peanusauun JOCTOMHbIX KpUTepUeB Tpyda M npuenedb KBanuguumpo-
BaHHbIX CNeLWanucToB Ans 3HAYUTENBHOIO NepeyHs BULoB paboTbl, B TOM YICHE U TeX, KTO XUBET 3a npeje-
namu chepbl AeATENbHOCTM 3aKasymka.
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AHHoOTauus: npobnembl Npy peanu3aly 3aKOHOAATENLCTBA O pa3aenie COBMECTHO HaXWTOTO MMYLLECTBa
CYNpYroB, orpaH14YeHHas AOCTYMHOCTb BHECYAeBHOro nopsiaka pasaena UMyLiecTBa BCMeaCcTBie HEOBXoau-
MOCTW HOTapManbHOrO YAOCTOBEPEHWs CAEMNOK, HampaBNeHHbIX HA pasgen ObLIEero MMyLLecTBa Cymnpyros,
YpeamepHas Harpyska Ha opraHbl CyAe6HOM cucTembl Npu pasgene obLero UMyLLECTBa Cynpyros, NyTH pe-
LEHMS.

KnioueBble cnoBsa: pasger, obluee UMyLLECTBO CynpyroB, COBMECTHO HaXMTOE UMYLLECTBO Cynpyros, Gpay-
HbII1 OrOBOP, COMaLLEHMe O pa3aerne COBMECTHO HAXIUTOMO UMYLLECTBA, HoTapuarnbHOE YAOCTOBEPEHNE, Me-
avarop.

AREAS FOR THE DEVELOPMENT OF LEGISLATION ON THE DIVISION OF THE COMMUNITY
PROPERTY OF SPOUSES

Radikevich Taisiya Nikolaevna

Abstract: problems in the implementation of legislation on the division of spouses' community property, limited
availability of an non-judicial procedure for the division of community property due to the need of notarization
transactions aimed at the division of the spouses' community property, excessive caseload on the judicial sys-
tem in the division of the spouses' community property, ways of solution.

Key words: division, community property of spouses, common property of spouses, marriage contract,
agreement on division of community property of spouses, notarization, mediator.

Mo gaHHbiM Pocctata B 2019 roga Ha 950,2 Thicay 3aperncTpupoBaHHbIX 6pakoB npuwnock 620,7 Tbi-
cs4 pa3eogos [1], To ecTb Ha 100% 3aknoyeHHbIX BpakoB npuxoautes 65,32% passopos. Creacteuem pas-
BOAA 3a4acTyto BbICTYNaeT pasgen obLiero MMyLLecTBa Cynpyros.

B 2020 rogy cynamu obLuein 1opucamKLMM 1 MUPOBLIMK cydamu Ha Tepputopumn Poccuinckon Gepepa-
LM pacCMOTPEHO C BbiHeCeHueM peleHns 20 716 [2, pasgen 2] fen o pasgenie COBMECTHO HAXMTOTO UMY-
LiecTBa Mexay cynpyramu. [pu 3ToM, pa3mep 3asiBeHHbIX UCKOBbIX TPeOGOBaHMI NO OKOHYEHHBIM NPOU3BOA-
cTBaM Aenam o 1 MunnnoHa pybneit coctasnset 61,7% ot obLyero konuyecTsa Takux aen (tabn.1).

Takum o0bpa3om, OCHOBHas 3arpyska Cy4oB N0 paccMaTpyBaeMon KaTeropuu Len npuxoauTcs Ha cy M-
My MCKa MeHbLue 1 MunnnoHa pyonen.

3avactyto rpaxgaHe Aenat 6biToBble Bewm: Mebenb, ObITOBYK TEXHWKY, CTOMMOCTb 3a eAMHULY KOTO-
pbIX He npeBsblwaeT 50 Thicay pybnen. A paccMOTPEHWe OQHOrO Aena C Y4eTOM U3MEHEHMs UCKOBbIX Tpebo-
BaHWA, NPOBEEHNEM IKCMEPTM3 W T.4. MOXET ANUTbCS rogamu. IMpu aToM pasgen, HanpuMep, AvMBaHa unu
YanHUKa C NPOLecCyanbHOM TOYKN 3PEHNSI HUYEM HE OTAMYaeTCs OT pasgena KBapTupbl M MaLLnHbI.
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Tabnuua 1

KonuyecTBo paccMOTpeHHbIX Aen 0 pa3aerne COBMECTHO HAXUTOro MMyLLECTBa Cyaamu obLuei ropuc-

AVKUUKM U MUpOBbIMU cyaamm B Poccuickon ®epepauun B 2020 roagy ucxoas us CyMm UCKOBbIX Tpe-
6oBaHuM [2, pasgen 2]
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KonundyecTtso obpalleHuii B cya 3a pasgesioM COBMECTHO HAXUTOrO UMYLLECTBA C LIEHOM Ucka 4o 1 mun-
nMoHa py6nein 0BycroBeHo, N0 MHEHMIO aBTOpa, CreayLMMI (hakTopamm:

1. OrpaHuyeHHas JOCTYNHOCTb BHECYAEeBHOro nopsiaka pasaena MyLLecTsa (kak omHaHCoBas, Tak 1
MeHTarnbHas);

2. Hanuuve eguHCTBEHHOW NpesyCMOTPEHHON 3aKOHOM BO3MOXHOCTY pasfena — vyepes cyf, Npu He-
X€NaHWM CTOPOH [OrOBOPUTLCS

Kaxablit M3 npeacTaBneHHbIx haktopos TpebyeT OTAENbHOTO pacCMOTPEHNS U NPEANOXEHUA N0 BO3-
MOXHOCTM ONTUMM3aLMM NpoLecca pasgena obLiero MyLLecTsa Cynpyros.

[GtcOded yj dgdzOW" HBMIskYy desls! o dgj MkH jBdSEts  SteW H

3akoHogaTenb NpedycMoTpesl BO3MOXHOCTb pasfena UMyLiecTsa Bo BHecyaebHom nopsigke. B coot-
BETCTBUM C YacTblo 2 cTaTbi 38 CemenHoro kogekca Poccuickon ®epepauuy obliee MMyLLECTBO CynpyroB
MOXET BbITb pa3feneHo Mexay cynpyramu no ux CornaLleHuto.

HepocTtynHocTb BHecyaebHoro nopsigka pasgena obycnosreHa, BO-NepsblX HEAOCTATOYHOW OpUANYe-
CKOW rpaMOTHOCTBH) HaCemneHus,, a Takke CIOXMBLUMMUCS TpaguumusaMn u ctepeotunamu B oblyectse. B Poc-
CUM «HE MPUHATOY 3aKnioyaTh GpayHble JOroBopbl. 3aKMoYeHe Takoro JOroBopa pacleHnBaeTcs GornbLuen
yacTbto 0BLLECTBA KaK NPUrOTOBIIEHME K pa3Body (Aaxe A0 3aknoyeHns 6paka) nubo xenaHuem NULKTL Cy-
npyra 4ero-n1bo, To eCTb UMEET 3apaHee HeraTuBHYK OKPacKy.

Bo-BTOpbIX, 3aKtoYeHWe CornalleHuns o pasgene UMyLLecTsa unu BpayHoro Jorosopa — 310 JOPOro.
YacTb 2 cTatbn 38 CemenHoro kopekca Poccuiickon defepauyy roBOpUT Takke O TOM, YTO COrfalleHne o
pasgene obLiero MMyLLECTBA, HAXMTOrO Cynpyramu B nepuog bpaka, JOmkHO ObiTb HOTapUanbHO yAOCTO-
BepeHo. JT0 e KacaeTcs 1 bpayHoro Jorosopa.

HanorosbiM Kogekcom Poccuiickon defepalum yCTaHOBMEHbI pasMepbl roCyAapCTBEHHOM MOLUMMHBI
(500 py6nen) 3a yooctoBepeHne BpayHoro gorosopa (myHKT 10 yactu 1 cratbn 333.24 HanoroBoro kogekca
Poccuiickon ®egepaunn), a Takke CornalieHns o pasaene COBMECTHO HaXMTOrO MMyLLECTBA (Mo3uums 13no-
xeHa B lNucbMax MunuctepcTBa uHaHcoB Poccuiickon Pepepaumm ot 4 oktabps 2016 r. N 03-05-05-
03/57598, ot 30 mast 2017 r. N 03-05-05-03/33154).

OpHako, Ha MpakTKe YAOCTOBEPEHWE Y HOTapuyca yKa3aHHbIX [AOKYMEHTOB OrpaHW4YMBasiCb TOSbKO
ynnatoit nownuHel B pasmepe 500 pybneit, HeBO3MOXHO. HoTapuanbHOW nanaTo CyObekTa exerogHo
YTBEPKOAOTCS Tapubl HA YCNYrA NPABOBOMO W TEXHUYECKOTO XapakTepa npu yA0CTOBEPEHUN JOKYMEHTOB U1
caenok. Mpu aToM, Nocne n3MeHeHuit, BHeCeHHbIX B "OCHOBbI 3akoHoaaTensCTBa Poccuitckon Gepepauum o
HoTapuate" (ytB. BC PO 11.02.1993 N 4462-1) 4 aBrycta 2018 roga, onnata HOTapuycy yCcrnyr npaBoBoOro
TEXHWYECKOrO XapaKkTepa 3aKkpenrneHa 3akoHopaTtenbHo (ctatbst 22). [pukazom MwuHiocta Poccum ot
30.08.2017 N 156 yTBepxaeH PernameHT COBEPLUEHUS HOTapUycamit HoTapuasbHbIX AEUCTBUIA, YCTaHABM K-
BaOLMN 06beM MHOpMaLmK, HEOOX0AMMOM HOTapUyCy ANS COBEPLUEHUSI HOTApUarbHbIX AENCTBUNA, W CNO-
cob ee cukenposanus [3]. CormacHo aToMy JOKYMEHTY HOTapuyc B MtoboM criyyae npy yaoCTOBEPEHMM 0T O-
BOpa W COrnalleHus JOMMKEH COBEPLUMTL PS AEUCTBUM NPaBOBOMO MW TEXHUYECKOTO XapakTepa. Hanpu-
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Mep, 3anpocuTtb B PocpeecTpe cBeaeHust 0 AeecnoCOBHOCTM CTOPOHbI COENKW. YCTaHaBnMBaeMble HOTapu-
anbHbIMM nanatamu cybbekta Tapudbl Ha AEMCTBUS MPABOBOIO M TEXHUYECKOrO XapakTepa UMEKT TONbKO
00LLyt0 Cymmy MO KOHKPETHOMY BUAY CAenkW, TpebyoLei yA0CTOBEPEHNS U HE UMEIOT NePEeYHst KOHKPETHbIX
AENCTBUI C OTAENbHBIMM CyMMaMM MO KaxaoMy AENCTBUIO.

PaccmoTpum chopM1poBaHue HoTapuanbHOro Tapuda 3a yaocToBepeHne BpayHoro 4oroBopa Uin co-
rnaleHns o pasgene COBMECTHO HaXMTOrO MMyLLECTBa Ha npumepe TioMeHckon obnactu. B cooTBeTCTBMM C
Mpunoxennem Ne 2 k Mopsaky B3uMaHMs NnaTbl 3a OkazaHWe HOTapuycamMn YCnyr NPaBoOBOMO W TEXHUYECKOrO
Xapaktepa, yTBepxaeHHoMy [lpaBneHuemM TiomeHckon obnacTHoM HoTapuanbHow nanatel 07.12.2018 r. (B
pegakumm ot 05.11.2020) cTommocTb ycnyr NpaBoBOro M TEXHUYECKOrO XapakTepa 3a yA40CTOBEpPEHMe corna-
LeHus 0 pasgene obLuero MMyLLECTBa, HaXWUTOrO cynpyramu B nepuog bpaka, coctasnset 12 000 pybnen, 3a
ygocTtoBepeHue 6payHoro gorosopa — 15 500 py6nen. Mpu aTom cymma He SBRSETCS NpeesibHOM.

Pasmep rocygapCTBEeHHOM MOLWNMHBI 3@ obpalleHne B Cyh npu LeHe ucka B 1 MunnuoH pybnen co-
crasnsiet 13 200 pybnen (ctatba 333.19 Hanorosoro kogekca Poccuiickon ®enepaumm). COOTBETCTBEHHO,
YeM HUXe LieHa WCKa, TEM HUKe pasMep rocyAapCTBEHHON MOLWMMHLI. Takum obpa3om, Npyu CTOMMOCTH COB-
MECTHO HaXUTOro UMyLLLeCTBa cynpyros Ao 1 MuninuoHa pybnei, B 6ONbLIMHCTBE CRyYaeB Aewesne obpa-
TUTbCA B CyA.

PaHee 3akoHO4ATENbLCTBO HE NpeaycMaTpuBano obs3aTenbHbIN HoTapuanbHbI NOPSAOK YA0CTOBEpEe-
HWS COrMaLLeHNs O pasgenie COBMECTHO HaXMTOro MMyLLecTBa unm 6payHoro gorosopa. B cnyvae, ecnm cy-
npyram TpeboBan1cb AONOMHUTENbHbIE rapaHTUK, OHX UMENW NpaBo Ha obpalleHne K HoTapuycy 3a yaocTo-
BEpEHNEM JOroBopa. B HACTOSLMIA MOMEHT CyLLECTBYET TONMbKO fBa crnocoba pasaena COBMECTHO HaXMWTOro
nMmyLLecTBa:

- BHecyaebHbIn (6payHbIit 4OroBOpP, COrMalleHre O pa3aene COBMECTHO HAXWUTOrO MMYLLECTBA, YA0-
CTOBEPEHHbIE HOTAapUyCoM);

- CyhebHbIN (B NOpsiake MCKOBOrO MPOMU3BOACTBA).

Mpu ntobbix MHbIX crnocobax pasaena, Takom pasgen He OyaeT Npu3HaH 3aKOHHLIM, NepeodopMeHe
npaB Ha 06BLEKTLI ABMXMMOTO (HanpuMep, aBTOMOBUNS) UK HEABUKUMOTO UMYLLECTBA Ha OCHOBaHWUW WHOTO
(KpOoMe pelueHust cyda M HoTapuarbHOWM Caenku) JoKymeHTa Byaer HeBOo3MOXeH. CrnoxumBLUascs cuTyaums
BeAeT kK obpalleHno B Cydbl rpaxaaH gaxe npu OTCYTCTBWW criopa O pasgenie UMYLLECTBa, YTO HeobOCHO-
BaHHO YBEMNUYMBAET HarpysKky Ha CyaebHyto cuctemy.

PeLleHrem CroxuBLLIENCS CUTYaLMK, MO MHEHMIO aBTOpa, SBMISIETCA BO3BPAT K NpeablayLyuM 3akoHoa-
TeMNbHbIM MONOXeHUsM. HoTapuanbHoe yaocToBepeHue GpayHoro [OroBopa UMM COrnalleHus O pasgerne
COBMECTHO HaXMTOTO MMYLLECTBA AOIMKHO HOCUTb AWUCMO3UTUBHBIA XapaKTep W OCTaBMATb CTOPOHaM MpaBo
BbiBopa npw NpuobpeTeH JONONHUTENBHBIX rapaHTUiA NyTEM HOTapUanbHOTO YAOCTOBEPEHNS CAEIKN.

t OLHjdz sBh jes ddi3zh jMlse O Mkzftckzese o MmMEkH] Bdatsd

B cnyyae Hanuums cnopa OTHOCMTENbHO pasgefnia oblero UMyLLecTBa CynpyroB 3akOHOLATENbCTBO
npeaycMaTpuBaeT eayHCTBEHHbIN NyTb — 0bpalleHne B CyA C UCKOBbIM 3asBneHnem (Yactb 3 ctatbm 38 Ce-
MeiHoro kogekca Poccuickon ®egepauun).

C y4yeTOM creuyndukm aen COOTBETCTBYIOLEN KaTeropumn, KOTopble YacTo COMPOBOXAAIOTCSH Pa3BoOAOM
W KOH(MWKTHBIMKA CUTYaLMSMKU, CMOP OTHOCWTENBHO HOPUAMYECKOA MPUHAANEXHOCTM OBLLero mMmyLiecTsa
ObIBLUMX CYNpyroB BO3HUKAET JOCTATOMHO YacTo. MMpun 3TOM, C y4eTOM 3MOLMOHANbHbIX (hakTopoB, B COCTaB
UMyLLLECTBa, NoANexallero pasgeny, nonagatoT ObiToBble Bewy, BNAOTb A0 nocyabl. [Ansg pasaena umylle-
CTBa HeobX0AMMO ONPeAenuTb ero CTOMMOCTb. ECMN CTOPOHBI HE COrMacHbl B OLEHKE CTOMMOCTH, Onpeae-
NEHHOM KaxaoW 13 CTOPOH, HeobxoamMMo npoBeaeHne cyaebHOM 3KCNePTM3bl, CTOMMOCTL KOTOPOIA 3a4acTyio
NpeBbILLAET CTOMMOCTb CaMOro UMyLLecTBa. Takke AobaBneHne HOBOrO 0bbekTa B NpeaMeT WUcka npoLeccy-
arnbHO BeLET K paCCMOTPEHUIO Jena CHavana, a Npy Hanuuuv B npeameTe 0TAeNbHO NMOUMEHOBAHHOM KyXOH-
HOWM yTBapyn unu mebenu, cyaebHbIN NPoLece MOXET 3aTAHYTLCA Ha roAbl.

ABTOp npepasiaraeT HECKOMNbKO BAapUaHTOB [N151 PELUEHNS yKasaHHOW Npobnemb:

1. 3aKoHogaTenbHOE WCKIKYeHne U3 cocTasa 0bLLero MMyLLLeCTBa Cynpyros, NoANexallero pasgeny B
cyaebHoM nopsake npu Hanuumm cnopa, 06bEKTOB, OAHOBPEMEHHO COOTBETCTBYHOLLMX CMEAYHIOLLUM KPUTEPUSM:

A) npaBo COBCTBEHHOCTW Ha OOBLEKTbI HE MOAMNEXUT rOCYAAPCTBEHHON peructpauum (T.e. UCKMYa-
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l0TCS HEBMXMMOCTb, aBTOTPAHCNOPTHbIE CPEACTBA, A0NMW B 0BLWecTBax 1 T.4.);

B) cToumocTb 06bekTa Ha AeHb pasgena coctaBnseT MeHee 50 Tbicay pybnen.

B cnyyae, ecnu rpaxaaHe He MOryT NPUATKU K COTNALLEHNI0 B OTHOLLEHWUW UMYLLECTBa, COOTBETCTBY -
LLero yKkasaHHbIM KPUTEPUSM, OHW [OMKHbI €r0 NPOAaTh, a BblpyYEHHbIE AEHeXHbIe CPeAcTBa NogenvuTh B
COOTBETCTBUW C HOpMaMK, ycTaHOBNEHHbIMIU CeMelHbIM kogekcoM Poccuiickon deaepauum.

Takon noaxog NO3BOSIUT CYLLECTBEHHO COKPATUTL KaK KONMYECTBO NoJaBaeMblX UCKOBbLIX 3asiBIEHUI O
pasferne COBMECTHO HAXWUTOrO MMYLLLECTBA, TaK 1 CPOKM PACCMOTPEHMUS e faHHON KaTeropuin.

2. BeepeHuwe npouenypbl Meauaumn ans pasgena oblero UMyLecTsa Cynpyros B Clly4ae Hanmyus
cnopa. Mpu aToM obuias CTOMMOCTb Npoueaypbl Meauauu SormkHa ObiTb HUXE YCTaHOBIEHHOTO pa3mepa
rocyfapCTBEHHOMN NOLUAWHBI NPK 0BpaLLeHn C UCKOBbLIM 3asiBIIEHUEM B Cyf, @ pelleHne meauaTopa A0HKHO
NPW3HaBAaTLCS rOCYAAPCTBEHHLIMU OpraHaMu.

Takyto npoueaypy MOXHO 06ecneynTb BHECEHMEM COOTBETCTBYIOLLMX M3MeHeHU B deaepanbHbli 3a-
koH ot 27.07.2010 N 193-®3 "O6 anbTepHaTUBHOM NpoLeaype YPerynupoBaHus CnopoB C y4acThem nocpes-
HWKa (Npoueaype Meauauumn)', Hanpumep, 0 HeoBXOAMMOCTW HaNWMYMS BbICLIETO HOPUANYECKOTO 0Bpa3oBaHKs
y Meaumartopa npu paspeLleHumn gen o pasgene COBMECTHO HaXUTOrO UMYLLECTBa CynpyroB.

BoamoxHocTb npuberatb K npoueaype Meguauuy Hapsgy ¢ 3aknoyeHnem bpayHoro foroeopa, corna-
LUEHNs O pasfernie COBMECTHO HaXMTOrO MMYLLECTBA, a Takke Hapsdy ¢ cyaebHbIM NOpPSAKOM MO3BOMNT CY-
npyram BblGupaTb cnocob 3alnThl CBOVUX NPaB UCXOAS U3 KOHKPETHOW CUTyaLUuu, a Takke CHU3WUTb pacxogdbl
rpaxzaH u CyLLeCTBEHHO COKpaTUTb 06bEM CyaeBHbIX CNOPOB.

Ha cerogHsWHMA JeHb CyLLeCTBYIOLEe 3aKOHOLATENbCTBO OTHOCUTESNBHO pasfdena obuwero nmyie-
CTBa CynpyroB MMeET NePCneKTUBbI ANs pas3BuUTUS. 3aKkoHOAATENb MOXET AaTb rpaxaaHam Gonblue cBobopb!
NpW peLLeHn BOMPOCOB O pa3aene Mx UMyLLecTsa, Yto byaeT cnocobcTBoBaTh 3hPEKTUBHOMY YNPOLLEHMIO
AaHHbIX NPABOOTHOLLEHW, CHU3UT pacxodbl rpaxaaH Ha pasgen UMyLLEecTBa, pasrpyauT cygebHyto cuctemy u
Bynet cnocobCcTBOBATbL OPUANYECKON rPAMOTHOCTI HAaCcENEHMS.
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AHHOTaUMA: CcTaTbsl NOCBSLLEHA CPABHUTENBHO-NPABOBOMY aHanu3y HanorosbIx cuctem CoeanHeHHbIx LWTa-
T0B AMepuku 1 Poccuitckoin Pefiepay Mo pasnnyHbIM OCHOBaHUAM. ABTOPOM [eflaeTcst BbIBOA O TOM, YTO
CLUA n Poccus nmetoT TpexypoBHEBYH cucTeMy HanoroobrnoxeHus. MogoxoaHsin Hanor B CLUA umeeT npo-
rpeccuBHbIn xapaktep, B PO — cdukeuposaHHbin. B CLUA otcyteteyet HAC, a B Poccum oH siBnsieTcs 0gHUM
3 OCHOBHbIX MCTOYHMKOB JOXOA0B rOCYAapCTBa.

KnioueBble cnoBa: Hanorosas cucTema, CUcTeMa Haroros 1 c60poB, NogoxoaHsbIn Hanor, HO®I.

COMPARATIVE LEGAL ANALYSIS OF TAX SYSTEMS OF THE USA AND RUSSIA
Koryagina Tatiana Pavlovna
Scientific advis&remina Elizaveta Anatolye

Abstract: the article is devoted to the comparative legal analysis of taxation taxation of the United States of
America and the Russian Federation on different systems. The author concludes that the United States and
Russia have a three-tier taxation system. Income tax in the USA is progressive, in Russia it is fixed. There is
no VAT in the United States, and in Russia it is one of the main sources of government revenue.

Keywords: tax system, system of taxes and fees, income tax.

OPheKTUBHO PyHKLMOHMPYLOLLEe coBMpaHMe HanoroB B rocydapcTBe SIBMSETCS BAXHENLIMM MoKa3a-
TENemM 3KOHOMMYECKOTO Pa3BUTUS CTPaHbl. B CBSA3M C 9TUM, ee 0BbEKTUBHAS OLEHKa U CPaBHEHWE METOL0B
HanoroobnoxeHUs pasnuyHbIX CTPaH MOXET CrnocobCTBOBATL MOBLILLEHUIO Pe3yrbTaTUBHOCTU HAOrOBOM
cuctembl Poccum [6]. B aTux uensx Heobxoanmo obpatutbes k onbiTy CoeanHEHHbIX WTaToB AMepuku (aa-
nee — CLLUA), 4bst cuctema HanoroobnoXeHns CHMTAETCS OAHOM U3 Hanbonee pasBUTbIX B MUPE.

CoBpeMmeHHoI npaBoBomn 6a3oit No Hamnoram u cbopam sienstotcst: Konctutyuust CLUA, Hanorosein ko-
pekc CLUA The Code of Laws of the United States of America; Hanorosbii kogekc 1986 roga (The Internal
Revenue Code (IRC))[8], koTopbIin SIBNSIETCA COCTABHON YacTbio pegepanbHOro CTaTyTHOMO HaNoroBoro 3ako-
HoZaTenNbCTBA; 3aKOH 06 3KOHOMUYECKOM pa3BuTuM 1 Hanorosbix Nbrotax 2001r. (Economic Growth and Tax
Relief Reconciliation Act of 2001) (EGTRRA) [7].

Kpome TOro, Ha ypoBHE MOA3aKOHHbIX aKTOB, aKTaMu PeryupyoLyMy HaroroBo-npaBoBble OTHOLLEHUS
B CLUA sasnswoTcs: npasuna (MHCTpykumm) KasHadenctsa CLUA [10]; meTognyeckue MHCTpykumm [11]; npasuna
[9], nnCbMa — pa3bACHEHMS.
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MaBHbIM OpraHoM ynpasneHns B cdepe Hanoros u cbopos B CLUA saBnsetca Hanoroeasi cnyxba, ko-
TOpas ABnsetcs Yactbto MuHuctepctaa ouHarncos CLUA. B 0BsizaHHOCTH CrykObl BXOAUT OKa3aHWe KOHCYMb-
TaTMBHOM MOMOLLW Hanoronnartenblimkam, NpeaoTBpaLleHne npaBoHapyLWeHnA B obnactu Hanoroobrnoxe-
HWS, KOHTPOMb 3a NPeJOCTaBNEHNEM HANOroOBbIX JIbrOT COOTBETCTBYIOLMM CyObEKTaM

HanoronnatenbLyyK, HanucaB YacTHOe NMCbMO MOXeT obpaTutbes B IRS (Hanorosyto cnyxBy CLUA) 3a
pa3bsCHEHWsIMW MO BOMPOCaM ynnaTbl HAnoroB.

Kak 1 B Poccuu, cuctema Hanoros u cbopos CLUA onpegensietca defepatuBHbIM YCTPOACTBOM rOCY-
AapcTBa 1 COCTOUT U3 hefepansHOro, PErvoHanbHOro 1 MeCTHOTO YPOBHS.

Ha & J tc ~colagpagrcs NuyHbI NOLOXOAHBIA HAMOr, HAror Ha NPUPOCT KanuTara, Hanoru Ha 3apa-
BoTHyI0 NnaTy, Hanorv Ha couuansHoe obecneyeHne u meg obenyxmsanue n ap. Hafte | H dzj dg dzef tc s 0 dzj
dzJ yipBHE COOMPAIOTCS HANoM, BBOAMMbIE OpraHaMut LITATOB M MECTHOTO CaMOyNpaBfieHns, NocTynaroLme
B BtoKeThl LUTATOB U MECTHbIe BlogxeThl [4; €. 227].

Konctutyumen CLUA npegyCcMOTpeHO NpaBo WITATOB MPUHUMATL M yTBEPKAATb COBCTBEHHbIE HAMomMM.
BaxHon 0cobeHHOCTbI0 cucTeMbl Hanoros 1 cbopos CLUA sBnsieTcs TOT (hakT, YTO HAMOMM PasHbIX YPOBHEN
MOryT B3bIMaTLCS C OHOMO W TOMO Xe J0XOAa, AeATeNbHOCTU unu cobetBeHHOCTM 6e3 3ayeTta. OCHOBHbIE
BMAbI HANOroB O4HOBPEMEHHO MCMOSb3YHTCA MO BCEM YPOBHSAM BacTW. B 0TnMYmMe OT pOCCMIMCKOrO Hasnoro-
BOr0 3aKkOHOZATeNbCTBA Ha YpoBHe (hefeparnbHoro 3akoHogatensctea CLUA ucyepnblBalowmin nepeyeHb
HanoroB 1 cHOPOB HE YCTAHOBIEH, MO3TOMY LUTaThl 061afaloT 3HAYUTESBHON CAMOCTOSTENBHOCTBLIO B YCTa-
HOBMeHWM Hanoros. Hanory, obnagatowwme 6onbluMmM 06bEMOM MOCTYNNEHWA, HANPaBnAKTCS B (eaepanb-
HbIA BroIXeT.

B Hanoroson cucteme CLUA npsimble Hanorv npeobnapatoT Hag kocBeHHbIMU. Cpean KOCBEHHbIX Hano-
ros B npuoputeTe Hanor ¢ npogax v akumssbl. HOC B CLUA He B3umaeTcs, a B Poccun oH SBRSIETCS OQHUM 13
OCHOBHbIX MCTOYHMKOB [JOXOZOB rocyaapcTsa [4; c. 224].

MecCTHble Hanory 3a4acTyto B3bIMAKOTCH C UMYLLECTBA, B YAaCTHOCTU C HEABMXMUMOCTU W UCMONb3YHOTCA
Ha obecneyeHne AesTeNbHOCTI MECTHbBIX YUPEXAEHWA, BKITHOYAS LUKOMbI U MECTHbIE BONbHULLbI.

HecmoTps Ha BbICOKYH ahdEKTUBHOCTL COBMPAEMOCTM HAmOroBbIX NraTexei, oTMeYaeTcs psg npo-
Brem coBpemeHHoit Hanoroson cuctembl CLUA. Tak 0TMeYatoT HEKOTOPYH €€ HeCrpaBeasIMBOCTL B Hanoro-
BOW Harpyske Mo OTHOLUEHWIO K rpaxaaHaMm C HU3KUM W CPeaHUM AoXodoM. MHOrouncneHHble Hanoroeble
MNbroTbl HaNPaBneHHbl He TOMbKO Ha NOAAEPXKKY Maso 3alMLWEHHbIX CIIOEB HACENEeHUs, HO U Ha CTUMYNNPO-
BaHWe JesTeNbHOCTU B TOM YIUCNe KPYNHbIX Koprnopauuid. B Tom yucne, no Hanoram Ha 4oX0Z4bl YCTaHOBIEHbI
cneuuanbHble HU3KUE CTaBKM Ha Tak HasblBaeMbI MPUPOCT KanuTana 1 AWBMAEHAb!, B TO BPEMS KaK K JOXOAY
0T 3apaboTHOM NnnaTbl YCTaHOBMEHA NOMHas Hanoroas cTaBka. CoBEPLUEHHO O4EBMAHO, YTO MHBECTUPOBATb
MoryT nossonuTb cebe Gonee obecneyeHHble KaTeropun HaceneHus. Kpome Toro, Henb3s ckasatb, YTO Cu-
cTema obrnagaet cTabunbHOCTbI0, MOCKOSbKY MHOTWE U3MEHEHWS B HAMOrOBOM 3aKOHOAATENbCTBE HANPSMYH0
3aBUCAT NAPTUMHBIM JIMHUSAM, KOTOPbIE MEHSIKOTCS C KaxabiMu HOBbIMK Bbibopamm B KoHrpecc CLUA v Bbibo-
pamu lNpesnaeHTa. Tak npeacTaBuTeny pecnybnnkaHCKOM napTuk HacTpOeHb! 6oree NO3UTUBHO K CHUKEHWHO
Hanoros Ans usndecknx nuy [12].

[Nepexoas K xapakTepucTuke Hanoroeow cuctembl B Poccuiickon ®efepauun cnegyer 0TMETUTb, UTO
npeacTaenseT coboit COBOKYMHOCTb OTAENbHbIX BALOB HANOroB 1 cH0pOB, B3MMaeMble C PUANYECKUX U u-
3M4eCKuX nuu, Ha Tepputopumn PO [3; c. 146].

Kak yxe oTMeyanock, B Poccumn ycTaHaBnuBaloTCs CriedyloLine Buasl Hanoros n cbopos: degepanb-
Hble, pervoHanbHble u MecTHble [1]. K dheaepanbHbiM Hanoram u cbopam otHocutes: HOC, akumabl, HOOJ],
Hanor Ha NpuBbINb OpraHM3auni, Hanor Ha LoBblYy NONEe3HbIX UCKOMAeMbIX, BOAHbIM Hanor, cbopbl 3a NoMb-
30BaHWe 0BbeKTamu XMBOTHOMO MUPa U 3a NONb30BaHNe 0BbekTaMmn BOLAHbIX GUMOMOrMYECKMX PecypCoB, rocy-
AAPCTBEHHAsA MOLLMHA, HANOr Ha AOMOMHMTENbHbIM A0X04 OT A00bIYM YrNEBOAOPOAHOTO Chipbs [1].

[eHbrv noctynatoT B BIOMKET CyObEKTA M UCNONB3YIOTCA HA pasnunyHble Hyxabl. Hanpumep, Ha paboty
BOnbHUL, NOXapHbIX, MOMNLMK, & TaKKe Ha TPaHCMOPT, 0bpa3oBaHue, AKONOTUI0 U T.4. V13 KOHKpEeTHbIX npu-
MepoB, MOXHO Cka3aTb — becnnartHas ckopast NOMOLLb, BaKLMHALWW, TYLIEHWE NOXapoB.

K Tomy xe, cywecTtByeT ABa Buaa obsizaTenbHbIX CTPAXOBbIX B3HOCOB PP, hegepantHOro 3HaveHus,
KOTOpble NepeyncnsTcs Bo BHeOOMKETHbIE PoHABI PO. 310 no3sonseT obecneymnTb Xn3Hb Ha NeHCU, no-
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MOYb MO CyYato NOTEPN KOPMUIbLA, Ha CRy4van BPEMEHHOWM HeTPyLoCnOCOOHOCTH, B CBA3M C MAaTEPUHCTBOM
W B UHbIX CITy4asX, YCTAHOBIIEHHbIX 3aKOHOM [5; c. 148].

K pervoHanbHbIM Hanoram OTHOCUTCS: Hanor Ha UMYLLECTBO OpraHW3aLnid, Hanor Ha UropHbIin BusHec,
TpaHCNOpTHbIN Hanor [1]. OHW MAYT Ha PEMOHT JOPOr, CTPOUTENLCTBO LUKON 1 BoNbHUL, 3apnnaty rybepHaTo-
paunT.n.

K MecTHbIM Hanoram 1 cbopam OTHOCUTCA: 3eMerbHbIA HaMor, Hanor Ha UMYLLECTBO (OU3NYECKUX NNL,
TOProBblit cO0p, KOTOpble 0b6s3aTesNbHbI K ynnaTe Ha TeppUTOPUSAX COOTBETCTBYHOLMX MyHULMNAbHbIX 0Bpa-
30BaHui [1].

Tarkke B Poccum cyLiecTBytOT crelmarnbHble HaroroBble pexuMbl, B TOM YiUChe cucTema Hanoroobno-
XEHUS ANS CeNbCKOXO3ANCTBEHHBIX TOBApPONpOU3BOAUTENEN (eAMHbIN CEMNbCKOXO3ANCTBEHHbIN HAMOT); ynpo-
LLIeHHasn cucTema Hanoroobnoxexus u ap. [5; c. 146].

CnepgyeT 0TMeTUTb, YTO B Poccuu Takke CyLlecTByeT psi npobrieM CBONCTBEHHbIX A5 HANIOroBOW cu-
cTeMbl. M B nepByto o4epeab 3T0 HeCTabunbHOCTb HAMOroBOro 3akoHoAaTeNnbCTBa. B Hanorosbin kogeke PO
MOCTOSIHHO BHOCSTCS OYepefHble NOMpaBKK, KOTOPble 3a4acTyl), HE OTIMYATCSA SCHOCTBI), YTO SBMSIETCS
oTaensHomn npobnemon. Kak u B CLUA ocHOBHast Hanoroas Harpy3ka NexuT Ha (M3MYeCKUX Nnuax, a Takke
Maniom 6usHece, YTO He CnocoBCTBYET AKOHOMUYECKOMY Pa3BUTUIO rOCydapcTBa. Tak e Hanorosble NbroTbl
OTNWNYAKTCA HU3KOWN 3PDEKTUBHOCTLIO.

Takum 06pa3oM HanoroByl) CUCTEMY MOXHO pacCcMaTpuBaTb Kak COBOKYMHOCTb CTPYKTYPUPOBAHHBIX,
B3aMMOENCTBYIOLLMX 3NIEMEHTOB €AMHON CUCTEMbI, KOTOPble OPUEHTUPOBAHbI Ha BbINOIHEHWE rMaBHbIX LiEnew,
(OYHKLMIA N NPUHLMNOB HANOroBOW CUCTEMBI Ha OMPEAENeHHOM 3Tane SKOHOMUYECKOrO PasBUTIS rocydapcTaa.

B 3akntouyeHnw, BblgenMM OCHOBHbIE CXOACTBA U pasnnums atux cuctem. B CLUA Hanoru gensarcs Ha
deaepanbHble Hanor, Hanoru WTaToB M MECTHble Hanorn. B Poccun Hanorn Takke Aenatcs Ha deaepansb-
Hble, perMoHanbHble U MecTHble Hanoru. [MogoxoaHbin Hanor B CLUA nmeeT nporpeccuBHbIN XapakTep, T.e.
pacTeT BMeCTe C JOX040M Hanoronnatensuyka. B PO Hanor dukcuposanHbiin. B CLUA otcyteteyet HAC, a B
Poccun OH SiBNSieTCS OOHUM M3 OCHOBHBIX MCTOYHMKOB AOXOAO0B rocydapctBa. Meton HanoroobrnoxeHus B
CLUA nporpeccusHblit, B P nponopuuoHanbHbiin. MecTHble BiomkeTbl WwTaToB v ropoaos B CLUA asnswoTcs
rMaBHbIMK NOMyYaTeNsAMW HaroroBbix COOPOB, YTO NPOTUBOMOMOXHO POCCUICKON cucTeme. Takum obpasom,
X0Tsi cuctema Hanoroobnoxenus B CLUA n Poccun pasHble, HO 06e cucteMbl 3GeKTUBHbI.
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AHHoTaumsa: B gaHHoM Haquon CTaTbe npoaHann3nMpoBaHbl NpaBoBbl€ OCHOBbI OrnpeaeneHnd KaTel'Opl/Il7I 3e-
Menb. PaCCMOTpeHbI Kputepuu onpefeneHna Kkateropum 3emerb (ueneBoe Ha3Ha4YeHue, pa3peLleHHoe uUc-
I'IOJ'Ib3OBaHVIe). ObocHoBaHa 06513aTeNbHOCTb U 3HAYUMOCTb onpegeneHund KaTel'Opl/Iﬂ 3EMeJlbHbIX Y4aCTKOB U
UX HOPUANYECKOrO 3aKpenneHuna.
KntouyeBble cnosa: Kateropum 3emenb, LeneBoe Ha3Ha4YeHue 3emellb, pa3pelleHHOoe WNCnofb3oBaHMNE 3€-
Menb, npaBoson pexnm 3emerb.
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Abstract: The basis of determination of the land categories is analysed in this scientific article. The criteria of
determination of the land categories (intended use, permitted use) are examined. The necessity and im-
portance of determining the categories of land lots and legal fixing are substanted.

Keywords: categories of land, purpose of land, permitted use of land, legal regime of land.

CnepyeT cka3aTb, YTO B HaCTOSLLEE BPEMS OOHUM U3 BaXHEMLUMX MPUHLMNOB 3eMENbHOro npasa co-
rnacHo 3emenbHomy kogekcy Poccuiickon ®epepaunn [1] (aanee no tekcty — 3K PO) BhICTynaeT NpuHLMN
[enenus semenb B Poccuiickon defepauun no LeneBoMy HasHavyeHuo Ha kateropuu. [pn atom, ncxogs us
NPUHAANEXHOCTU 3eMESTb K TON UMM UHOW KaTEropum 1 paspeLLeHHOro UCronb30BaHus B COOTBETCTBUM C 30-
HWPOBAHWEM TEpPPUTOPUIA, rOCYLApPCTBO YCTaHABIMBAET MX MPABOBOW pexuMm. B creactBuu kateropus 3e-
MEenbHOTO y4acTka yCTaHaBnMBaeT nopsaok 060poTa 3eMenbHOro yyacTka, CTaBky Hanora v T.4. [2].

3eMmerbHble Y4acTku, MCXOas U3 (haKTUYECKMX XapaKTEPUCTUK, MOKHO OTHECTW K ONpefeneHHbIM KaTe-
ropusiM 3eMenb cornacHo nonoxenusm ct. 7 3K Po:

1 3emnu cenbCKOXO3ANCTBEHHOMO HasHaYeHus

1 3emnu HaceneHHbIX NyHKTOB
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1  3eMnu NpPOMBILUNEHHOCTU, SHEPreTUkK, TPaHCMopTa, CBA3W, padvoBeLLaHus, TeNeBUAEHUS, WH-
thopmaTtukn, 3emnu Ans obecneyeHnss KOCMUYECKON AEATENbHOCTM, 3eMu 060pOHbI, 6e30MacHOCTY 1 3eMnH
WHOTO CreynanbHOro HasHaueHNs

1 3emnu 0cobo oxpaHsaeMbIX TEPPUTOPUIA N OBBEKTOB

9 3emnu necHoro oHaa

9 3emnu BogHoro dooHaa

1 3emnu 3anaca

Kak oTMeyvaroch paHee, kaTeropus 3emrnu onpegenseTcs B COOTBETCTBUM C €€ LieNIeBbIM HasHaYeHneM,
HO Np¥ 3TOM 3aKOHOAATENLCTBO HEe AaeT ONpefeNieHns «LIeneBOMY HasHaYeHUIO» W TONBKO UCXOAS U3 NpU3Ha-
KOB, KOTOpbIE 3aKpenseHbl B HOPMATUBHO-MPABOBbIX aKTax W Hay4YHOW NuTepaTtype, Mbl MOXEM OMPEAenuTb,
4TO LieNeBOe Ha3HaYeHWe — 31O YCMOBMS, KOTOPbIE OMPEAEnsoT NOPSAOK UCNOb30BaHUS 3EMENBHOTO yYacTka
B COOTBETCTBMM C KaTeropuen 3emnu. Hanpumep, cagoBblil 3eMenbHbIiA YH4aCTOK NpeJHasHayveH ans oTAbixa
rpaxgaH v (1nu) BblpallMBaHNS rpaxgaHamMu 451 COBCTBEHHbIX HYX[ CENbCKOXO3ANCTBEHHBIX KyMnbTyp C npa-
BOM pa3MeLLeHnst CagoBbIX [JOMOB, XMMbIX JOMOB, XO3SACTBEHHbIX NOCTPOEK W rapaxe [3, ¢. 81].

ViHchopmMaLmst 0 TOM, K Kakoi KaTeropum 3emrnm OTHOCUTCS TOT UM MHOM 3eMeSTbHbIN y4acToK, Coaep-
XUTCS B AOKYMEHTAX, NepeyeHb KOTOPbIX 3aKpenneH B Y. 2 cT. 8 3K PO:

1. AKTbl pefepanbHbIX OpraHoB UCMOMHUTENBHOWM BMAacT, OPraHoOB UCMOMHUTENBHOM BNacTu cybb-
ekToB P® 1 opraHOB MeCTHOrO caMoynpaBneHus

2. [lorosopax, npegmMeToM KOTOPbIX SBMSHOTCS 3eMeNbHbIE Y4acTKu

3. [ocypapCTBEHHOM KaJactpe HeABMKUMOCTH

4.  [lokymeHTax 0 rocyfapCTBEHHOW perncTpaLmumn npas Ha HeABWKMMOE UMYLLECTBO U CAEMOK C HAM

5. WHbIX OOKyMeHTax, YCTaHOBMEHHbIX (hefeparnbHbIMU 3aKoHaMu 1 3akoHamu cybbektoB Poccui-
ckon Gegepauum.

Paccmatpusas UHCTUTYT OnpedeneHns Kateropuit 3eMenb, HeobX0AMMO PacCMOTPeTb paspeLLeHHoe
UCMONb30BaHWe 3eMerlb, KOTOPOe YCTaHaBMMBAETCS rPajoCTPOUTENbHBIM 3aKOHO4ATENLCTBOM [4] M MHBIMM
HOpMaTMBHbIMM akTamu. OnpeaeneHne TepMUHa «pa3peLleHHOe MCMOMNb30BaHUE» TaK e 3aKOHOAATeNbHO
He 3aKpenneHo, HO B KOPUOMYECKON NUTepaType Nog 3TUM NOHATUEM BOMBLUIMHCTBOM IOPUCTOB MPUHATO NPU-
HAMaTb YCTaHOBIEHHbIE Npefenbl UCNONb30BaHWA 3eMeNbHOTO y4acTka UCX0as U3 TOro, K Kakoi KaTeropum
OTHOCUTCS 3€METbHbIN YYaCcTOK UK Xe PernameHTUpoBaHHbIA NOPSROK roCyAapCTBEHHOMO PerynmpoBaHus
Ccnocob0B UCMONb30BaHWS 1 OXPaHbl 3eMenb. YCTaHOBIEHHbIA NPaBOBOW Pexum obecneyeH 1 Mepamm 3aLyu-
Tbl OT NpaBoHapyLLeHuit. [ing Toro, 4Tobbl ONpPeAenuTb NPaBOBON PEXUM 3eMErb, CTOUT 0BPaTUTLCS K TakuM
KpUTEPUSAM, KaK rpaHuLbl ero pacnpoCTpaHeHus, Hammume Kpyra CybbekToB 3eMerbHbIX MPaBOOTHOLLEHU,
KoTopble 06s3aHbI COBMtoAaTh YCTaHOBMEHHbIE NPaBuna, Hannyre NPaBoBOro MexaHusMa u T.4.

Ha Haw B3rnsg, onpeaeneHne 1 yCTaHOBMEHWE KaTeropui 3eMesb SBNSITCA OQHUMU U3 HaUBaXHE -
LUNX B 3eMeNbHOM NpaBe M HeobX04MMbIMM COCTaBNSIOLLMMU PETYNIMPOBAHNS NPABOBOMO PeXUMa 3eMeSbHbIX
yyacTKkoB [5, €. 96]. beccnopHo, YTO OTHeCeHWe 3eMEeNbHOrO yyacTka K OnpeaeneHHon KaTeropum SBnseTcs
HeobxoanMbIM. [6]. Ecnv 3eMenbHbI y4acToK He UMEET YCTAHOBMEHHOM 3eMEbHbIM 3aKOHOLATENbCTBOM
KaTeropum, T0 970 MOXET MOCHYXWUTb NPUYMHON psiaa Npobnem ¢ UCMONbL30BAHUEM 3EMITU W PETYNINPOBaHNEM
€ro NpaBoBOro pexuma.
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YK 4414

)XU3HECTOCOBHOCTb Yr0J10BHO-MPABOBOM
HOPMbI NPEYYCMOTPEHHOW CT. 210.1 YK P®

YILAKOB AHAPEW AHOIPEEBY

MarucTpaHT
Cubupckoro KOpuamnyeckoro YHueepcuteTa

AHHOTaums: B cTaTbe NoABepraeTcs KpUTUYECKOMY aHanuay YronoBHO-MpaBoBas HOPMa npegyCcMOTpeHHas
ct. 210.1 YK P®, a Takke paccmaTpuBarlTcs npobnembl CBSA3aHHble C NPaBONPUMEHUTENBHON MPaKTUKON
AaHHOW HOpMbI. ABTOP MpeafiaraeT LOMOMHUTL Pa3bsACHEHUS, COAepXalymecs B n. 24 noctaHoBneHus lne-
Hyma BepxosHoro Cyga P® ot 10 utoHs 2010 r. N 12 6onee noapo6HO nponucas KpUTepun MaeHTUdMKaLmm
nuua, 3aHNMaloLLEero BbiCLIEe MNONOXEHWe B NPecTynHou mepapxun. Kpome Toro, npeadnaraeTcs npoBecTut
CPaBHWUTENbHO-NPABOBON aHarnM3 YronoBHOTO 3akoHodaTenbcTsa [py3un, rae Obio 3aKpenneHo NoHATHe
«Bopa B 3akoHe» (CT. 223-1 YK py3uu) u B crnyyae HeoOX0aMMOCTH NEPEHSATL aHHbINA OMbIT.

KnioyeBble cnoBa: opraHu3oBaHHas NPecTynHOCTb, MPEeCTynHas nepapxus, NpaBonpuMeHUTENbHas NpakT -
Ka, BOp B 3aKOHe, YrofioBHOE 3aKOHOAATENbCTBO, YrONOBHO-NPaBoBas HOpPMa.

VIABILITY OF LEGAL PROVISION PROVIDED BY ARTICLE 210.1 OF CRIMINAL CODE OF RUSSIAN
FEDERATION

Abstract: The article undergoes a critical analysis of the criminal legal norm provided for by Art. 210.1 of the
Criminal Code of the Russian Federation, as well as the problems associated with the law enforcement practice
of this norm. The author proposes to supplement the clarifications contained in clause 24 of the resolution of the
Plenum of the Supreme Court of the Russian Federation of June 10, 2010 N 12 by specifying in more detail the
criteria for identifying a person holding the highest position in the criminal hierarchy. In addition, it is proposed to
conduct a comparative legal analysis of the criminal legislation of Georgia, where the concept of “thief in law”
was fixed (Article 223-1 of the Criminal Code of Georgia) and, if necessary, to adopt this experience.

Key words: organized crime, criminal hierarchy, law enforcement practice, thief in law, criminal legislation,
criminal law.

01 anpens 2019 roga MNpeaungeHTom PO Gbin nognucaH ®egepanbHbin 3akoH « O BHECEHUM U3MEHEHNIA
B YronoBHbIi kogekc Poccuiickon ®enepaum 1 YronoBHO-NpoLeccyanbHbln kogeke Poccumnckon Gegepavmm
B 4acTW NPOTUBOLENCTBMS OpraH1M30BaHHON NPECTYNHOCTWY [2] B cooTBeTCTBUM C KoTOpbIM B YK P® Gbina
BBefeHa cTatbs 210.1 T.e. 3aHATUE BbICLIErO NOMOXEHWS B NPECTYNHOW nepapxum [1].

BaxHoCTb [aHHOTO HOBOBBeLEHWS OBYCMOBMEHO XenaHWeM NpuaaTb HauBbICLUMIA YPOBEHb 06LLe-
CTBEHHOW OMNAcHOCTW AEsHUSAM, CBA3aHHBIM C OPraHWM30BaHHOW MPECTYMHOCTLIO W TakuM 06pa3oM XeCToKo
BopOTLCA C UX NPOSBNEHUAMM.

HoBas Hopma Bbl3Bana 60nbLLIOI UHTEPEC CO CTOPOHbI KPUMUHOMOMOB M NpaBoBeoB. KTO-T0 oTMevan
€€ BaXHOCTb M Boanaran 6onbluve Hagexabl B nraHe noBbieHns aheKTMBHOCTH B Bopbbe ¢ cambiMu
OMacHbIMM NPOSIBNEHUAMI OPraHU30BaHHON NPecTynHOCTU. OHAKO MHOTE OTHECTUCh K Heil BECbMa KpUT -
4ecku W npegnaranit YTOYHUTb HOPMY W pacLLMpUTL pasbscHeHus gaHHble [neHymom BepxosHoro Cyaa PO.

[MpaBOOXpaHMTESbHbIE OpraHbl HA YAMBNEHWE aKTUBHO HAYanm NPUMEHATb AaHHYK0 HOPMY, YTO NOATBEP-
XOaeTcs yronosHo ctatucTukon. B uenom no Poccum B 2019 rogy 6bino 3aperncTpupoBaHo 36 NpecTynneHui
no ct. 210.1 YK P® (B naHHOM cnyyae crnefyeT OTMETUTb, YTO YkasaHHast Hopma Obina BBeeHa B AENCTBUE BO
BTOpOI nonoeuHe anpens 2019 roga, T.€. AaHHas COBOKYMHOCTb MPECTynneHunii Bbina 3aperncTpupoBaHa B Te-
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YeHUM cemu C MoroBMHON MecsLEB). Hanborbluee KONMYEeCTBO NPECTYNNEHiA Mo JaHHOW CTaTbe Bbino 3aduk-
cupoBaHo B MockoBckon 1 Bonrorpazckon 06nacti Ha TeppUTOpiM ykasaHHbIX aAMUHUCTPATUBHO TEPPUTOPU-
anbHbIX eauHuL BbIno 3aper1cTpUpOBaHO Mo NATb NPECTYNNEHUA, 3 NPECTynneHns BbiNo 3aperncTpupoBaHo B
Mockse, no fga Ha Tepputopun Pecnybnuku [arectaH, CapatoBckor n Hkeropogckoit obrnactsix.

[MouTtn Takue xe maclutabbl npumeHeHus cT. 210.1 YK P® coxpanunuck 1 B nepsom nonyroguu 2020 ro-
pa. Beero B Poccuickon ®efepaumm 3a faHHbIi nepuog 6bino 3acmkempoBaHo 29 npecTynnexui npegycMoT-
PeHHbIX AaHHoM cTaTben. OgHako, aepoM 3a AaHHbIn nepuog BbicTynuna Mocksa, rae 6bino 3aperncTpupo-
BaHO 3 NpecTynneHus, no Asa NpecTtynneHus Obino 3aperncTpupoBaHo B KpacHoaapckom kpae u Pecnybnvke
CesepHas OceTus- Ananusi. CriegyeT ckasaTb, YTo B nepsom nonyroguv 2020 roga nsiTb YronoBHbIX Aen ¢ 06-
BMHEHWMEM MO YKa3aHHOW cTaTbe Oblnn HanpasneHbl B cyga. 310 6bino caenaHo B Mockee, MockoBckon obna-
ctu, Pecnybnvke [arectaH, KpacHogapckom kpae v Teepckon obrnactu. B kaxaom u3 ykasaHHbIX peroHoB PO
B cyZ ObIS10 HanpaBeHo No OAHOMY YrOrIOBHOMY Aieny ¢ 0BBUHEHMEM MO BblLLeyKa3aHHOM cTaTbe. [8, C.44]

Kak nokasano Bpemsi, MpaBOMpPUMEHUTENbHAsA MpakThka AaHHOM HOPMbl UMeeT pPsif CYLLEeCTBEHHbIX
npobnem, koTopble Heobxoaumo pewwmnTtb. B yactHoctn, B YK PO CyllecTBYOT ABa CMEXHbIX COCTaBa, a
WMEHHO cocTaB npeaycMoTpeHHbin 4.4 ¢T. 210 YK P® u cT1. 210.1 YK PO. lNMpoBecTv Bogopasaen Mexay aTu-
MW OBYMS HOpMaMK SBMISIETCS CMOXHON 3agadven Ans npasonpuMenutens. Mo aton npuumHe ¢ ct. 210.1 cko-
pee BbICTyNaeT He B kKa4yeCTBE OCHOBHOIO COCTaBa, a B KAaYeCTBe «HOPMbI-CryTHUKa». Kpome Toro, [0 cux
nop NOMHOCTBLIO HE KOHKPETU3MPOBAHO CaMO MOHATUE «ULa 3aHUMAIOLLEro BbICLIEE MOMOXEHWE B NPeCTyn-
HOW nepapxumny». Tak, No MHeHWo npogeccopa H.®. KysHeL0BoW, HECMOTPS Ha pasbscHeHue [neHyma Bep-
xoBHoro Cyga P®, cogepxatlerocs B MoctaHoneHun ot 10 uoHs 2010 roga Ne12 «O cypebHomn npakTtuke
PacCMOTPEHNS YTONOBHbIX Aen 06 opraHM3auuy NpecTynHoro coobulectsa (MPeCcTynHOM opraHusauum) unm
yyacTu B Hem (Hem)» [3] OLEHOYHbIe MOHATUS «MPECTYMHAs MEPAPXMS» U «BbICLLEE NOMOXEHUEY BCE eLe
OCTaKTCH HEN3BECTHBIMW OTEYECTBEHHOMY YrONIOBHOMY 3aKOHOAATENLCTBY» [5].

Takxe, crnegyeTt OTMETUTb, TOT (haKT, YTO O CUX NMOP B OPUANYECKON HAYKe OTCYTCTBYET YETKUN OTBET
Ha Takoi HeMaroBaXHbIi BOMPOC Kak BPEMS COBEPLLEHUS BMEHEHHOIO NPECTYNIeHus, T.e. 40 CUX NOp He Sc-
HO ABNSIETCA Nu npectynnenue, npeaycmotpeHHoe ct. 210.1 YK P® npocTbiM (BUHOBHBIM COBEpLLAOTCS
onpefenexHble LedCTBUS, HanpaBeHHbIE HA 3aHATUE BbICLLIErO NOMOXEHUS B NPECTYMHON MepapXiu, Takum
0Bpa3om 0BbeKTMBHAsA CTOPOHA NPECTYNIEHUS BbINOMHAETCS B TEYEHWE OTHOCUTENBHO HEBOMbLLIOTO NpoMe-
XYTKa BPEMEHW 1 C MOMEHTA, KOra BUHOBHbIN NOSTyYaeT UCKOMbIN CTaTyC — 3aHUMaeT BbICLUEE NONOXEHUE
B NPECTYNHON Uepapxum — NPEeCTYNNeHNe OKaHYMBAETCS) UMM OHO ABASETCS ANAWMMCS (T. €. NOCne 3aHATUS
BMHOBHbIM BbICLLUETO MOMOXEHNS B NPECTYMHON Mepapxun OHO He nmpekpallaeTcs, AnuTea ganblue B opme
BesneicTBus, a UMEHHO, 0BrlafaHns NosyYeHHbIM CTaTyCOM, HaXOXAEHNS Ha BbICLIEN CTYMEHbKe MPeCTynHOM
nepapxum). YctaHaBnMBaeTCs nu CyaoM [aHHOe 0BCTOATENbCTBO NpU BbIHECEHMM mpuroBopa? Ecnn ucxo-
[MTb 13 TOrO (pakTa, YTo JaHHOE NPeCTynreHne SBNSeTCS NPOCTbIM TO Te KPUMUHANbHbIE aBTOPUTETHI, KOTO-
pble 3aHAnu csoe nonoxexne 0o 2019 He nognexar NPUBMEYEHWIO OTBETCTBEHHOCTU TaK Kak OHU 3aHANN
cBoe nonoxeHve o eeegeHns B YK PO ¢1.210.1. Ecru xe cuntaTb 3TO NPECTynneHne Anawmmes, To 1o
06CTOATENBCTBO NEPEBOANT B MPAKTUYECKYIO NMOCKOCTL BOMPOC O NOBTOPHOM 1 CKOPOM MPUBEYEHUM K Yro-
NOBHOW OTBETCTBEHHOCTW YesloBeKa, OCYXAEHHOM No yKkasaHHOM cTaTtbe. 10 TOM NpuumHe, YTO NpW OCyXae-
HWW KpUMUHATbHBIA aBTOPUTET He NUWaeTcs CBOero cratyca. bonee Toro, HaxoxaeHWe B MecTax NULIeHUs
ceobofbl cosgaeT bnaronpusTHble NPeanochikM AnS OCYLWECTBNEHUS WM  CBOEW OpraHW3aLMOHHO-
pacnopsauTENbHON LeaTeNbHOCTH.

Takum 0Bpa3om, ykasaHHble (PaKTbl CUIbHO OCMOXHAKT Npouecc opMMpOBaHUE €AMHOO0OPA3HOM Cy-
AebHO NpaBONPUMEHUTENBHON MPAKTUKA NPU PAcCCMOTPEHWUM YrONMOBHBLIX A€N MO COCTaBaM NPECTYnneHus
npeagycmotperHbiM cT. 210 1 210.1 YK P®, 410 B CBOK 04epeab NPUBOAMT K BbIHECEHWMO HENPaBOCYAHbIX
NPUroBOPOB.

OcTaeTtcs Takke HeonpeaeneHHbIM npeaMeT LoKasbiBaHUS NPy pacCMOTPEHUM YTONOBHBIX Aen no CT.
210.1 YK PO. Paccmotpum aeTtanbHo 3Ty npobnemy Ha npuMepe NePBOro, BbIHECEHHOO MO AaHHOM CTaTbe
npurosopa MoCKOBCKOro ropofckoro cyfa. [lokasatenbHon 6a3on ecnv Beputb nybnukauum rasetbl «Kowm-
MepCaHT» B JaHHOM Jere NOCyXunu:
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- 3aKmoyeHve cyaebHOM KynbTypOnornyeckom 3KCnepTu3bl, CAeNaBLUEn BbIBOA, YTO TaTyMPOBKM,
oBHapyXeHHblEe Ha Tene 06BMHAEMOro, HabuBatoT cebe NpeacTaBUTENN BOPOBCKOM KaCTbl;

- BOPOBCKOM MPOrOH, BbINOSTHEHHbIN Ha GymMare u NpUOBLLEHHBIN K AeNy B Ka4eCTBE MHOMO AOKYMEHTa;

- CBUAETeNbCKUEe NOKa3aHus NnL U3 Yucna COTPYAHUKOB MPaBOOXPaHUTESbHbIX OPraHoB, MUYHOCTY
KOTOpPbIX (BCEX UMW HEKOTOPON YacTm) B Liensx 6e30nacHOCTM 3aCeKpeYeHb!.

B cBuaeTenbckux nokasaHusx Bbinia MHMOpMaLUmMs 0 TOM, NpU Kakux o6CTosTenbCcTBax Obin U3bAT BO-
POBCKO NPOrOH, aBTOPbI KOTOPOro Apyrie, 6onee N3BeCTHbIe N aBTOPUTETHBIE BOPLI, U TPEOYIOT OT Haxods-
wuxcs B CHA30 nuu oTHoWEHKS K 0BBUHSIEMOMY, Kak K «Bopy». [6] A eLLé oLeHnIn TaTyMpoBKM, UX 3HAYEHWE
W NOCNEACTBUS HOLLEHWS, COrMmacHo WMHopMauun, NpefocTaBneHHOW KOPPECTOHAEHTaMU BbllleyKasaH-
HOW raseTbl.

Vicxoas U3 U3NOXKEHHOTO, €CIN OLEHMBATB BbILLENEepPeYNCreHHbIE JOKa3aTenbCTBa No OTAENbHOCTY, TO
OHU NPEACTaBNSOTCA OYeHb 3blOKMMK. OCOBEHHO yuuTbIBAs TOT (PaKT, YTO TaK Ha3bIBAEMbIA «BOPOBCKON
NPOroH» He ABNSETCS COBCTBEHHO JOKYMEHTOM, Ha HEM He CTaBUTCS HW NeYaTb He MOAMUCH, a BbINOSTHAETCS
OH CKOpee BCero OAHUM W3 NOAPYYHbIX «BOPa B 3aKOHEY.

Bce 910 B CBOIO OYepeab NOATBEPXOAET MHEHWE KaHauaaTa opuanydeckux Hayk A.A. F'ypoBa, KOTOpbIN
BbIpa3un onaceHus, Toro hakTta, YTo B Ka4yecTBe AOCTATOMHbIX AOKa3aTeNbCTB MOryT ObiTb UCMONb30BaHbI
N1LWb CBUAETENBCKME NMOKa3aHWs UK Kakas-nubo nHas uHcopmaums, fobbiTas B Xo4e NpOBEAEHUs onepa-
TUBHO-PO3bICKHOW AEATENBHOCTH (MYCTb Aaxe W Henposepsiemas) [4].

EWweé ogHMM noaTBEPKAEHMEM [AHHOMO Teanca MOXET MOCIyXuTb cnegyoulee feno: B asrycte 2019
roga 6bIno0 BO3BYXAEHO YronoBHOE Aeno B OTHoWeHWM [lynata Voynbl Takke 13BecTHoro kak Axmet CyTy-
nbin. Ero gesHve 6bino kBanuguumposaHo B cooteTtcTaun ¢o cT. 210.1 YK P® Ha ocHOBaHMM onepaT1BHON
cnpasku u nybnukaumm 20-neTHen 4aBHOCTU, pa3MELLEHHON Ha camnTe «[panm-Kpaitmy» [7].

Takum obpasom ¢ BBegeHnem cT. 210.1 B YronoeHbiit Kogekc PO nossuncs psig npobnem, koTopble
HeobXxoaMMOo pewwnTb C Lenbio YyyLUTb NPaBONPUMEHUTENBHYIO NPAKTUKY W Ka4ecTBO NpaBoCyaus No yKa-
3aHHbIM genam. B yacTHoCTU, HeobxoauMOo NPeanpUHATL CrieaytoLLne Mepbl, @ UMEHHO:

1  Kak 6b1no ykazaHo nonaraem, YTo pa3bsiCHEHWS, COAepXaLLmMecs B n. 24 noctaHoBneHus MneHyma
BepxosHoro Cyga P® o1 10 moHs 2010 1. N 12, B CBSA3M C 3TUM CYMTAEM BO3MOXHbLIM MX JOMOMHUTL 1 Bonee
nogpobHO NponucaTb KpUTEpUU WOEHTUMUKALMKM NULa, 3aHUMAIOLLEro BbICLLEE MOMOXEHWE B MPECTYMHOM
nepapxum, a UMEHHO HeobXoaMMO ykasaTb, YTO CTATyC TaKOro LA MOXET BblpaxaTbCs B HaMM4MK B €ro
PaCcnopsKeHUN AEHET, LLEHHOCTEN U MHOTO UMYLLECTBA, AOOLITLIX NPECTYNHbIM NyTeM, Be3 HenocpeaCcTBEHHO-
ro y4acTusi Takoro nuua B NpuoBpeTeHnn ykasaHHbIX LeHer, LLEHHOCTEN W MHOTO UMYLLECTBa, nepeaaBaeMblx
9TOMY NuULy cucTemaTtmyeckn, 63 npaBoBbIX OCHOBAHMI (HEOCHOBaTESbHOE 0bOralleHne), U pacxoLoBaHWM
yKa3aHHbIX JeHer, LEeHHOCTEN 1 MHOTO UMYLLLECTBA Ha OCYLLECTBIIEHWNE NPECTYNHON AeATENbHOCTU (He TOMbKO
NPECTYNNEHNA, HO TaKke U «0becneynTenbHON OEeATENbHOCTUY, HaNpUMepP BOOPYXeHWe NPecTynHbIX rpynn,
WX UHaHCUpoBaHWe U T.M.). Takke Hanuune MexayHapOAHbIX KPUMUHANbHBIX CBSA3en NMbo Hanuume y nuua
CBSA3ei C IKCTPEMUCTCKUMM COOBLLECTBA, a Takke Hanmune KOppynuUOHHbBIX CBA3EN C NULamMK, 3aHUMAloLLu-
MW PYKOBOZSALLME JOMKHOCTW B rOCYAAPCTBEHHbBIX OpraHax MOryT CBUAETENbCTBOBATL O HanMyuW y nuua cTa-
Tyca nuaepa NpecTynHOM opraH13aLmum.

1 Jlnbo npoBecTn cpaBHUTENBHBIN aHaNM3 yronoBHOrO 3akoHoaatenbcTBa [py3nu, rae Bbino 3akpen-
INIEHO MOHATUE «BOpa B 3aKoHe» (CT. 223-1 YK 'py3un) u B cnyyae HeobxoanMMOCTW NEPEHsTb AaHHbIN OMbIT.

B npurosope cyga B 0bsi3aTenbHOM nopsiake He0bXoAMMO yKkasblBaTb Ha OCHOBaHWUK KakuX UMEHHO [0-
Ka3aTenbCTB U KpUTEPUEB CyA MPULLEN K BbIBOZY, YTO B AESHUM NULA HanM4ecTByeT COCTaB NPeCTynneHus,
npeaycmotperHbin ¢T. 210.1 YronosHoro Kogekca PO.
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NHCTUTYT AMMYHWUTETA B YT 0J10BHOM
CYL0MPOW3BOACTBE POCCHK

[TALKAA BANEPUA I'EOPTNEBHA

CTYAEHT
®Ir60Y BO "Poccuickuin rocyaapCTBeHHbIN YHUBEPCUTET npaBocyams”

1 Okzydzr 2 tokz §rtdontdstafdej da'd- dzsW 4 2 1 O3
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AHHoTaumsa: Crtatbs nocesdlleHa CyLleCcTBOBaHUO UMMYHUTETOB WU I'IpVIBVIJ'IGI'VIVI B pOCCVIVICKOM YrosioBHOM
Cyaornpon3BoACTBeE. LleJ'IeCOO6p83HOCTb CyLlecTBOBaHUA MNpaBoOBbIX UMMYHUTETOB MOPOXAaeT BO3HUKHOBE-
HWE Pa3JINYHbIX TOYEK 3peHnd U MHOXECTBO CIOPOB. ABTOp noaHMMaeT BOMpoC O TOM, CnpaBensinBo Jin
HaAenATb OTAENbHbIX JIUL UMMYHUTETOM.

B pa60Te MCnoJib3oBaliCb 06U.I.€Hay‘-IHbIe MeTodbl UCCNeOBaHNS: AUANeKTUYECKUA METOA NO3HaHUS 0Bbek-
TUBHOW LEACTBUTENBHOCTMH, npe,qnonara}om,mﬂ M3y4yeHne npaBoBbIX SIBEHWI W NOHATUNA B UX pa3BuTuM 1 B3a-
VIM006yCJ'IOBJ'IeHHOCTVI, NPUMEHANTUCb TaKXe aHalus, NOrMYECKNA METOS, @ TaKkKe cneuunarnbHo-topuanyeckme
METO bl UCCrneaoBaHnA — CpaBHMTeJ'IbHO-I'IpaBOBOFI, (bOpMaJ'IbHO-lOpM,D,W-leCKMFI N CUCTEMHBbIN.

KntouyeBbie cnosa: yI'OHOBHbIVI npotecc, yrosioBHoe CyaornponM3BoAacTso, UMMYHUTET, NMPaBOBbIE FAPAHTUW,
npusunernn.

INSTITUTE OF IMMUNITY IN CRIMINAL PROCEEDINGS OF RUSSIA
Gladkaya Valeriya Georgievna
Scientific adviser: Dudorov Timofey Dmit

Abstract: The article is devoted to the existence of immunities and privileges in Russian criminal proceedings.
The expediency of the existence of legal immunities gives rise to various points of view and many disputes.
The author raises the question of whether it is fair to grant immunity to individuals.

The paper uses general scientific research methods: the dialectical method of cognition of objective reality,
which involves the study of legal phenomena and concepts in their development and interdependence, as well
as analysis, logical method, as well as special legal research methods — comparative legal, formal legal and
systemic.

Keywords: criminal procedure, criminal proceedings, immunity, legal guarantees, privileges.

Tema MHCTUTYTa YronoBHO-NPOLECCYanbHOr0 MMMYHWUTETA AOCTAaTOMHO akTyarnbHa B HacTosee Bpe-
M$1, NOCKONbKY OCHOBHOW 3afa4elt POCCUIACKOrO 3akoHOAATeNbCTBa BbICTYNaeT obecneyeHne 1 3awwmTa npas
n cBobog YenoBeka W rpaxaaHnHa CornacHo NPUHLMNY paBEHCTBA BCEX Nepes 3aKOHOM W CyAOM, W MECTO
KaTeropun «npaBoBOr0 MMMYHUTETa» ANs OTAENbHbIX KATErOPUI NAL, BbI3bIBAET HEOAHO3HAYHbIE MHEHUS CO
CTOPOHbI y4eHbIX. C 0AHON CTOPOHbI, AaHHbLIA UHCTUTYT CNOCOBCTBYET YpaBHWUBAHMIO BCEX, KaK 3TOro Tpebyet
yKa3aHHbII BbILLE NPUHLMM, @ C APYroiA, COrNacHO CBOEMY HaMMEHOBAHWIO, SBNSIETCA OTCTYNIIEHNEM OT HETO.
[laHHbIN BONPOC OTHOCWUTENBHO HEAABHO MOMyYMn CBOE Pa3BUTME B POCCMICKOM YyronoBHOM npouecce. O6
9TOM CBUAOETENLCTBYET OTCYTCTBUE €AMHOMO MOHATUA UMMYHUTETA, @ TaKKe TO, YTO He ONpedeneHo MecTo
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WHCTUTYTa UMMYHUTETA B YrOSIOBHO-NPOLieCCyarnbHO cucteme Poccum 1 COOTHOLLEHUE JaHHOMO MHCTUTYTA CO
CMEXHbIMU YrofI0BHO-NPOLIECCYanbHbIMU KaTEropUsAMIA.

[laHHas Tema noaBepranach UCCNeaOBaHM0 MHOXECTBO pa3 PasnnyHbIMK YYeHbIMU, YTO BE3YCNOBHO
No4YEepKNBAET €e BaXHOCTb M 3HAYMMOCTb A1 Pa3BUTUS YrONOBHO-NPOLECCYanbHOro npasa B Lenom. M3y-
YeHWe AaHHOro BOMpOCca C UCTOPUYECKON TOYKM 3PEHUS UMEET 0COBYI0 BaXHOCTb, MOCKOMBKY UMEHHO (DOPMbI
WMMYHUTETOB W MPUBUNEMIA, BOSHUKAIOLLMX HA Pa3nYHbIX MCTOPUYECKUX 3Tanax, CTanu OCHOBOW Anst dop-
MWUPOBAHWS 1 BO3HUKHOBEHWUSI HOPM NMpaBa, NpeaycMaTpuBaloLLMX HanuiMe WUMMYHUTETOB A1 OTAENbHbIX
cowumanbHbIX rpynn Ha COBPEMEHHOM 3Tane pa3BuTUS rocyaapcTaa.

Bonpoc 06 onpeaeneHnn NOHATAS UMMYHUTETa Ha 3aKOHOZATENbHOM YPOBHE OCTAETCS OTKPbLITHIM W MO
ce OeHb, YTO CNoCOBCTBYET BO3HWKHOBEHMIO PasfiMYHbIX MHEHWI HA NOAXOA K AaHHOMY MOoHsATUIO. B HacTo-
sillee BpeMsi B HayKe YrorioBHO-NPOLECCyanbHOro npasa CROXUANUCL PasHble NOAXOAb! K MOHATUIO YrONOBHO-
npoLeccyanbHbIX UMMYHUTETOB. Bonpocom npaBoBOro MMMyHUTETA B YrOSIOBHOM MPOLIECCE 3aHUManuch Ta-
kue HayyHble aesitenu kak [aes B. ., AraeB ®.A., PyaHes B.W., Manyso B. H., Axy6os A.E. un gpyrue. CooT-
BETCTBEHHO, Mbl CMESI0 MOXXEM FOBOPUTL O TOM, YTO Grbnmorpacms no AaHHOM TemMe JOBOMbHO LWKPOKA.

B Teopun npaea npaBoBble MMMYHWUTET (OT NaT. immunitus — ocBOOOXAEHWE OT Yero-nmbo) 3To — uc-
KMOYNTENbHOE MPaBO ONPEAEeNeHHON KaTeropun NuL, He MOAYMHATLCS HEKOTOPbIM OBLMM 3akoHaM, Npeao-
CTaBNEHHOE NLaM, 3aH1MaKoLLMM 0coboe NonoXeHne B rocyaapcTBe, TO eCTb 3T0 0CODbIE NbIOTbI U NPUB K-
neruu, ocBoBboXaaLME ONpeaeneHHbIX 3aKOHOM ML, OT onpeaeneHHbIX 0653aHHOCTe M OTBETCTBEHHOCTY B
Liensix BbINOMHEHUs! UMK CBOEro 0coboro cratyca. [paBoBble UMMYHUTETLI — 3TO HaxoxaeHWe nuua (nonHoe
WK YaCTUYHOE) BHE topucamkumm rocygapctea [1, ¢.117]. W.MN. KopsknH oTMeYaeT, 4To «Lenbto MMyHUTETa
SIBNSETCA NPEAOCTaBNeHne AONONMHUTENbHBLIX rapaHTWA 3alWTbl OTAENbHbLIX KaTeropuin N, NOCPeacTBOM
YCTpaHEHUst NPOTMBOPEYMIA MEXKIY KOHKYPUPYIOLWMMM HOPMaMK npaBa U Mopanu, npasa v npasa» [2, ¢.38].
B.I'. [laes onpenensier UMMYHUTET «KaK UCKNYMTENbHOE NPaBo He NOAYUHATLCA HEKOTOPLIM Npasunamy [3,
c.48]. A. Haymos, B CBOI0 0Yepeab, kak «HepacnpocTpaHeHume obLmx npasun 06 OTBETCTBEHHOCTM 3a MpaBo-
HapyLUEHMs Ha onpeaeneHHbIX ML, BKoYas X 0CBOBOXAEHWE OT OTBETCTBEHHOCTMY [4, €.18]. B./. PyaHeB
paccmaTtpuBaeT UMMYHUTETbI «KaK OOMONMHUTENbHbIE rapaHTUKM HENPUKOCHOBEHHOCTU U HEOTBETCTBEHHOCTH,
OTNNYaKOLLMECS PALOM NPU3HAKOB OT APYruX NPaBoBbIX rapaHTui» [5, ¢.8].

HecmoTpsa Ha TO, YTO NpoLeccyasnbHble UMMYHUTETBI B Chepe YronoBHOMO CyA0NPONU3BOACTBA 3akpen-
NeHbl B HOPMATUBHbIX akTax, B TEOPUM YrONOBHOMO NpoLecca HET €AMHONO Noaxoda K Knaccudukaumm uMmy-
HUTETOB, YTO AAET BO3MOXHOCTb BO3HUKHOBEHUIO PasfnnyHbIX Knaccudukaumin. Tak, B yactHoctn, MA. Cunb-
HOB MOApasfenseT UMMYHUTETbI Ha CRefyLuye KaTeropu BUAOB: «CBUAETENbCKUA UMMYHUTET; UMMYHUTE-
Tbl, CBS3aHHblE C 0COObIM MOPSAKOM paccriefoBaHust: ¢ BO3OyxaeHWeM YronoBHOMO fena, NpeabsBrieHnem
0OBUHEHUSI, NPUMEHEHMEM MEP NPECEYEHMs, MPOM3BOACTBOM OTAEMNbHLIX CNEACTBEHHbIX AEACTBUA U onepa-
TUBHO-PO3bICKHBIX MEPONPUSATUA, HANPABNEHWEM [eNa B CyA; UMMYHWUTETbI, 0BYCIOBIEHHbIE YCTAHOBMNEHHOM
3aKOHOZATENLCTBOM perfiaMmeHTaumnen oTaenbHbIX BUOOB TanHy [6, ¢.99]. ®. A. Araes n B. H. ['any3o B yro-
NOBHOM NpOLiecce aHanuanMpoBani cnegyLye Buasl UIMMYHUTETOB: AUNNOMATUYECKNA UMMYHUTET; UMMYH U-
TETbl NUL, NOMb3YILMXCA MEXOAYHAPOAHON 3aLUMTOMN; AEenyTaTCKUA UMMYHUTET; LOMKHOCTHOW UMMYHUTET
cynen, JOMKHOCTHBIX UL, NPaBOOXPAHUTENbHBIX W KOHTPOMUPYHOLLMX OPraHoB; CBUAETENbCKUA UMMYHMUTET;
VMMYHUTET OOLLIECTBEHHbIX NPEACTaBUTENEN; UHbIe UMMYHWUTETbI B YronoBHOM npouecce [7, ¢.23]. B cBonx
pabotax [1.C. MMacTyxoB BblAeNseT B1AbI UMMYHUTETOB MO Pa3fMYHbIM OCHOBAHWUSAM «UMMYHWUTETbI U NPUB Y-
neryy QMnnoMaTUYeCcKux NpeacTaBuTenel; MIMMyHUTETLI JIUL, NOMb3YIOLWMXCH MEXOYHAPOLHO 3aLLnTON; Ae-
NyTaTCKUM UMMYHUTET; UMMYHUTET KaHOMAATOB B AenyTaTbl OPraHoB MpeCTaBUTENIbHOM BACTU U Ha JOMX-
HoCTb [pesnaeHTa; AOMKHOCTHbIE UMMYHUTETbI CYAEN, JOMKHOCTHBIX JUL, MPaBOOXPAHUTENBHBIX U KOHTPO-
NIMPYIOLLMX OPraHoB; UMMYHUTET 0OLLECTBEHHbIX NPEACTABUTENEN, @ TAKKE B KA4YECTBE BMAOB MMMYHUTETOB W
NPUBUNEMNIA NMNYHYIO HEMPUKOCHOBEHHOCTb, HEMPUKOCHOBEHHOCTb CIYXeBHbIX MOMELLEHNA 1 YaCTHbIX pe3u-
AEHUWA, NPUBUNETMN CBSA3M, HEMPUKOCHOBEHHOCTb MMYLLECTBA, aKTUBOB, CNyXeBHON Mepenucku, apxuBos,
WMMYHUTET OT YroIOBHON KOPUCAMKLMM, BCSIKOTO poAa cyaebHO-npoLeccyanbHbIn UMMYHWUTET, CBUAETENbCKNN
UMMYHUTET K T.M.» [8, ¢.147-150]. MNpoaHannsnpoBas pasnnYHbIe TOUKW 3PEHUS Ha KNacCUUKaLmio UMMYHK-
TETOB, Mbl MOXEM NPUATK K BbIBOAY, YTO OOMBLUMHCTBO Y4YEHLIX B OCHOBY AENEHWS 3aKnadblBaloT NpaBOBOe
NMOMOXeHne CTOPOH YronoBHOTO mpouecca. Takum o0bpa3om, Mbl MPUXOAWUM K BbIBOAY O TOM, YTO YrOMOBHO-
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NPaBOBON UMMYHWUTET PacrpOCTPaHAETCS Ha ONPeAeNeHHbIe 3aKOHOM KaTEeropum ML, 03Hayas UCKIYEHMe
W3 NPUHUMNA paBeHCTBA rpaxaaH nepen 3akoHOM. CTOMT OTMETUTb, YTO WCKMOYEHNe 0OYCMOBNEHO TOMNbKO
0cobbIM NpaBOBLIM CTAaTyCOM nnua. M3yunB ykasaHHble knaccudmkauum v 3akoHoaaTensCcTBO Poccuiickon
depnepaummn, Mbl MOXXeM BbIBECTU 0OLLYH0 Knaccuukaumio - pasaeniTb YronoBHO-NPOLEcCYyarnbHbie UMMYHK-
TeTbl Ha AUNIIOMATUYECKUN UMMYHWUTET; UMMYHUTETbI ML, NOMb3YIOLWNXCS MEXAYHAPOOHON 3aLUMTON; Aeny-
TaTCKUA UMMYHUTET; AOSHKHOCTHOM UMMYHUTET Cyaeil, AOMKHOCTHbIX MWL NPaBOOXPaHUTESbHBIX U KOHTPOSK-
PYIOLLMX OPraHOB; CBUAETENbCKUA UMMYHUTET, UMMYHUTET OOLLECTBEHHBIX NPeACTaBUTENEN; UHbIE UMMYH K-
TETbl B YTONMOBHOM npoLecce. Unu e npoBecTn 6onee y3koe AeneHne Ha CBUAETENLCKUA MMMYHUTET, KOTO-
pblit npeaycmoTpeH n. 40 ¢1. 5 n y. 3 ct. 56 YK P®. OH perynupyeT OTHOLLEHUS OTHOCUTENbHO BO3MOXHOCTU
OTKa3a OT [ayu NOKa3aHWi, COXPAHEHWs B TallHE TeX UMK UHbIX 0OCTOATENbCTB. Ml UMMYHUTETBI OT YrONOBHO-
ro npecnegoBaHNsl B YrONOBHOM MPOLLECCE, Ha3HaYeHWe KOTOPOro COCTOWT B 3alUMTe OTAENbHbIX KaTeropui
AOIMKHOCTHbIX UL, NepeYeHb KOTOPbLIX NPEAYCMOTPEH YroNoBHO-NPOLECCyanbHbIM kogekcom PO,

MoaBoas WUTOrK, Mbl MOXEM OTMETUTb, YTO MMMYHMUTETHI B YrONOBHOM Cy[AONPOM3BOACTBE NMPEACTaB-
nAT cobomn OTCTynNeHne oT 0bLWMX NpaBun NS OTAENbHbIX CyObEKTOB NPOM3BOACTBA, KOTOPbIE NPeAoCTaB-
NATCA UM B 3aBUCUMOCTM OT TeX 00CTOSATENLCTB, KOTOPbIE OnpeaeneHbl 3aKOHOM. JTO OTAENbHO YCTaHOB-
NeHHOe NpaBOBOE CPEACTBO obecneyeHnst 3alluTbl Ha ONpeaesieHHbIX dTanax YrofoBHOTO CyA0npOM3BOA-
cTBa. Ha npakTuke BCTpeyaloTcs cnyyan NULEHNS npaea obnagatb NpaBoM NOMHOMO UMM YaCTUYHOTO UMMY-
HuTeta. OgHako cTouT 06paTUTh BHUMAHMKE, YTO OHON M3 NPobnem ABMSETCS TO, YTO NOPAAOK NULIEHNS NK-
Ll|a UMMYHWUTETa 3aKoHoaTeNbHO He 3aKpenseH. 1o HawemMy MHeHuMo, cTouT 3akpenuTb B YK PO nopsaok u
OCHOBaHWS NIULLIEHNS UMMYHUTETA, NOCKOMbKY 3TOT BOMPOC A0 HACTOALLEro BPEMEHM OCTAeTCs OTKPbIThbIM. C
HaLLei TOYKKU 3peHust, K npobnemam MOXHO OTHECTU OTCYTCTBUE B 3aKOHOAATENbCTBE NeransHoro onpeaene-
HWSI YTONOBHO-NPOLIECCYanbHOT0 UMMYHWUTETA, YTO CNOCOBCTBYET BO3HWKHOBEHWIO Pa3niYHbIX TOYEK 3PEHMS,
YTO Ha Hall B3rnsia HeJonycTMO B AaHHOM oTpacny npasa. beaycnoBHOM Npobnemoit SBNSETCS pasaeneHne
MHEHWIA MO MOBOAY COOTHOLLEHUS UMMYHWUTETA C KOHCTUTYLIMOHHBLIM MPUHLMMIOM NPaBOBOro paBeHCTBa. Kak
cnpaBeanueo oTmevaet H.C. ConenbleBa, cnopbl BOKPYr UMMYHUTETOB A0STKHbI ObiTb NEPeHEeCeHbI M3 NNoc-
KOCTW 0BCYKAEHNS AOMYCTUMOCTM MX YCTAHOBMEHMS B 3aKOHOAATENLCTBE B NOCKOCTb 0OCY)XAEHNSI KOHKPET-
HbIX KAaTEropui L, KOTopble AOMKHbI BbITb HaAEeNEeHbI NPABOBbIMY UMMYHUTETaMM [9, 22-28)].
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[IPOB/IEMbI KBAJINMUKALIMN HE3AKOHHOT0
0bOPOTA HAPKOTWYECKWX GPELICTB WK
[ICUXOTPOMHbIX BELLECTB

WBAHWL IAAHA BNAAUMUPOBHA,
LIMbIKOBA GBETJIAHA BUKTOPOBHA,
MEJUIEP AHACTACWA AJIEKCAH[IPOBHA

CTYOEHTbI
®rBOY BO «Xakacckuit rocyaapcTBeHHbIn yHuBepeuTeT um. H.®. KataHoBa»

AHHOTaUMA: B HWKEM3NOXEHHON CTaTbe PaCcCMOTPEHbI I'Ip06J'IeMbI KBaJ'IVI(bVIKaU'VIVI HE3aKOHHOro o6op0Ta
HAPKOTUYECKMX CPeacTB UK NCUXOTPOMHbIX BELLECTB. AHaJ'IM3Mpy}0TCﬂ crnyyan u3 cyp,e6H017| NPaKTNKK, CBA-
3aHHbl€ C HE3aKOHHbIM 060p0TOM HAapPKOTUYECKUX CPEACTB UITU NMCUXOTPOMHbIX BELLECTB. B npotecce uccne-
[0BaHWA YroJIoBHOro 3aKOHOAATENbCTBA U MaTepnanos cyne6H0171 NPakTUKn Obim nosiyyeHbl BbIBOAbI, Kaca-
roumeca np06en03 B 3aKOHOAaTeNnbCTBE U paCXO)K,EI,eHVIVI TONKOBAHMS MOHATUI JaHHON TEMbI.

KntouyeBbie cnoBa: HapKOTUYECKME CPeacTBa, NCMXOTPOMNHbIE BELLECTBA HE3AKOHHOE npwo6peTeHme HapKo-
TUYECKNX CPEeACTB U NCUXOTPONHbIX BELLECTB, HE3AKOHHOE XPaHEHWE HAPKOTUYECKUX CPedCTB U MNMCUXOTPOr-
HbIX BELLECTB, ,El,OGpOBOJ'IbHaﬂ CAa4ya HapKoTUYECKUX CPeAdCTB Ui NCUXOTPOMHbIX BELLLECTB.

PROBLEMS IN THE CLASSIFICATION OF ILLICIT TRAFFIC IN NARCOTIC DRUGS OR PSYCHOTROPIC
SUBSTANCES

Ivanits Dayana Vladimirovna,
Shmykova Svetlana Viktorovna,
Feller Anastasia Alexandrovna

Abstract: The following article addresses the problems of qualification of illicit traffic in narcotic drugs or psy-
chotropic substances. Cases from jurisprudence related to illicit trafficking in narcotic drugs or psychotropic
substances are analysed. In the course of the study of criminal legislation and jurisprudence, conclusions were
drawn regarding gaps in legislation and divergent interpretations of the topic.

Key words: narcotic drugs, psychotropic substances illegal acquisition of narcotic drugs and psychotropic
substances, illegal storage of narcotic drugs and psychotropic substances, voluntary delivery of narcotic drugs
or psychotropic substances.

Ha paHHOM aTane pa3BuUTWS CTPaHbl OOHUM WX BaXHEWLWWX HanpaBneHnin obecneyeHns 6e3onacHoCTu
Poccuiickon ®epepaummn sBnseTcs NpOTMBOAENCTBME HE3AaKOHHOMY 0B0pOTY HApKOTUYECKUX CPEACTB TaKkKe
MCUXOTPOMHBIX BELLECTB 1 UX aHanoroB.

Ho faxe ecnu yunTbiBaTb BECb HAKOMMEHHbINA OMbIT, U NPaBOBYtO Bady, KoTopas y Hac UMeeTcs, cyaed-
Has NpaKTUKa NOCMeHNX NET, YBbl, MOKA3bIBAET HaNMuMe HeJOCTaTKOB, KOTOPbIE CYLLECTBEHHO CKa3biBaKOTCA
Ha NPaBONPUMEHUTENBHON AeATeNbHOCTM. Mo Gonbluen Mepe, OCHOBaHUS 3TUX HeJOCTATKOB BbIPaXaloTCs B
HEBEPHOM MPUMEHEHUM MHCTUTYTOB YrONOBHOTO Npasa.
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He3sakoHHOe npuobpeTeHne U XpaHeHWe HAPKOTUYECKMX CPEACTB MM NCUXOTPOMHbIX BELLECTB ABNSET-
CS OCHOBOW COCTaBOB, KOTOpble MPefyCMOTPEHbI paccMaTpyBaeMbiMi Hamu cTaTbamn 228, 228.1, 228.2 YK
P®. [maBHas owwubka npu OCyLLECTBNEHMN KBanWUVKaLmy NpecTynneHni B cpepe 06opoTta HapKOTUKOB- 3TO
aBTOMATUYECKOE, MTHOBEHHOE 1 HeOomnpaBdaHHOE BMEHEHWE B BUHY HE3AKOHHOMO NpuoBpeTeHns HapkoTuye-
CKUX CPeACTB MK NCUXOTPOMHBIX BELLECTB W UX aHasoros, NOMUMO NpUobpeTeHns aBTOMaTUYECK BMEHSe T-
CS 3a4acTyto W NepeBoska, nepepaboTtka 1 ToMy nNofoBHOe, XOTS BCe NepeYNCnEHHbIe AENCTBUS HOCAT caMo-
CTOATENbHbIA, MHAMBUAYANbHBIN XapakTep U HeOOXOAMMO [oKasaTb MPUCYTCTBME KaXOOro W3 nepeyncneH-
HbIX AEUCTBUA MO OTAEMNBHOCTH, COCTaB NPECTYNNEHUs — anbTepHaTUBHbIN. [1].

[Mpumepom BbicTynaeT npuroBop oT 1 gekabps 2013 roga YCTUHOBCKOrO paroHHOTO Cyaa B I. VbkeBck
Yomyptckon pecnybnuku. Cyg npusHan nuuo, a WMEHHO rpaxgaHuHa [1, BUHOBHbIM B COBEpPLLEHWM
NPeCTynneHus, NpeaycMOTPEHHOrO YacTbio 1 ctatbi 228 YK P®. paxagaHuHy BMEHSNN B BUHY HE3AKOHHOE
NprobpeTeHne N XpaHeHWe HapKOTUYECKUX CPEACTB, HO MHTEPECHbIM A4S Hac ABMSETCA TOT hakT, yTo
06CcTOATENLCTBO NPUOBPETEHNS [OKa3aHO He Obino, TO eCTb HApKOTMYECKMe cpeacTsa Oblnm 06GHapyXeHbI
CNefCTBEHHbIMIU OpraHaMy TOMbKO MO MECTY MPOXWBaHMA fuua. Ayauo- BUAeOMaTepuarnoB W nokasaHum
cBuaeTenen O TOM, YTO BMHOBHbIA NpuobpeTan He3akOHHbIE CPeacTBa B MaTtepuanax YrofioBHOMO fena
oTcyTcTBOBanu. Xots BepxosHbiid Cya PO npugepxusaeTcs no3vumm 0 TOM, YTO COObITUS NPecTynneHns B
npouecce NpPOM3BOACTBA MO Aeny MoArnexar AokasbiBaHuto. 10 MaTepuanam yronoBHOrO Aena BUAHO, YTO
cobbIThe, BbipaxaeMoe B hakTe NprobpeTeHnst HAPKOTUKOB, AOKa3aHo He BbIno. cxoas u3 BblleckasaHHOro
HanpalMBaeTCs BbIBOL, O HEOOXOAMMOCTW WCKIIOYEHUS MPUOBPETEHNS HApKOTUYECKUX CPEeAcTB M3
npurosopa [2].

Takke NpobneMHbIM SABASETCA BOMPOC O NPU3HAHWW CAAYM HAPKOTUYECKUX CPpeacTB LOBPOBOMLHOM.
OTO [OCTaTOMHO BaxHbIA BOMPOC, Tak Kak A0BpOBOMbHas cpava- 3TO OCHOBaHWE OCBOOOXAEHMS OT
YrOfI0BHOW OTBETCTBEHHOCTY MO NpumeYaHnto 1 k ctatbe 228 YK PO

[nga Toro, 4tobbl paccMOTpeTb 3TOT BOMPOC HE CO CTOPOHbI 0ObIBAaTENs, a C PUAMYECKOA TOYKM
3pEeHNs, OCHOBbIBASACL Ha 3aKPEMNEeHHbIE 3aKOHOAATENeM NONOXeHWs, HeobXxoauMo PaccMOTPETb MOHSATUE
pobposonbHOM  cgaun.  [lobposonbHas coay  nogpasymeBaeT  nepegadvy  MCUXOTPOMHbIX — BELLECTB,
HapPKOTUYECKNX CPEACTB W WX aHanoroB, a Takke pacTeHWil, B COCTaBE KOTOPbIX UMEKTCS HapKOTUYeckue
CpeacTBa WM NCUXOTPOMHble BeLyecTBa, NPeACTaBUTENSM BracTi (B 4aCTHOCTM MPaBOOXPaHWUTENbHbIM
opraHam), Korga y fuua, UMeKLero W COAloWero 9TW BellecTBa €CTb peasibHas HeorpaHuyeHHast
BO3MOXHOCTb PacrnopsiguTbCa COAaBaeMbiMW BELLECTBAMU WU CPeAcTBaMW ApYruM CrnocoboM, LOSMKHO
OTCYTCTBOBATb AABIEHNE CO CTOPOHbI OPraHOB roCyAapCTBEHHON BNacTy.

Ecnv cgava He3aKkoHHbIX BELLECTB Npou3BOAMIachk B NpOLECcCe HEMOCPeCTBEHHOMO 3afepaHus umm
BO BpeMsi CefCTBEHHbIX AENCTBUI MO Aeny, CBA3aHHOMY C HE3aKOHHLIM 0BOPOTOM HAapKOTUYECKUX CPEeaCTB,
MCUXOTPOMHBIX BELECTB 1 UX aHaroroB W 3T1a caaya bbina oCyLLecTBneHa no NPeAnoXeHUo NpeacTaBuTens
BNACTW, KOTOPbIA Kak pas-Taku OCYLLECTBNAN 3afepXaHue Unu Npou3BOAW CrefCTBEHHble OeiCTBus, TO
Takas cgava He npusHaetcs LOBPOBOMLHON W He SBMSIETCS OCHOBaHWE AN 0CBOBOXAEHUS OT YroNOBHOM
OTBETCTBEHHOCTY NO Npumeyannio 1 ctatbn 228 YK PO[3].

Cnegyrowmin npumep- npurosop ot 31 oktabpst 2013 roga AnTaiickoro kpaeBoro cyaa. M3 matepuanos
[ena cregyet, YTO OCYXXOEHHOe NNLO, rOTOBWUMIOCH K COLITY HapKOTMYECKMX CPefcTB nyTem Bble3da 3a
npeaenbl ropoaa, U3bATUS HE3aKOHHbIX CPEACTB M3 TalHWUKOB, AOCTaBKM B FOPOA U XpaHeHUs B COBCTBEHHOM
AoMe 1 npu cebe. Takke BUHOBHbIN 3aHUManCs haCcoBKOW M 3aKknaablBaHWeM CPEACTB B HOBbIE TAHUKM.

BMHOBHOE NUUO 3agepxanu COTPYOHWKM MOMWUUMW, KOTAa TOT Nepensurancs Ha TpaHCMOPTHOM
CpeacTBe B npefenax ropoackoi vepTbl. B MOMEHT 3afepxaHusi, BUHOBHbIA Ckasan, 4To y Hero ecTb
HapKOTUYeCcKWe CPeACTBa, KOTOPbIE CNpsTaHbl B KBAPTUPE, @ Takke B MaluHe. Ho opraHamu BHYTPEHHUX Len
BbIN0 NPUHATO peLLeHne He paccMaTpuBaTh AaHHOE NPU3HaHWE, kak 4OOPOBOSBHYO cAady, N0 NPUYMHE TOTO,
4TO Y COTPYZHWKOB MOMMLMM HA TOT MOMEHT UMENICH YXXe CBEEHWS O NPUTOTOBUTENbHbLIX AENCTBUSX LA, K
CObITY HAPKOTUYECKMX CPEACTB, TO €CTb OHU 3HANN, YTO Y BUHOBHOMO C COBON MMEKOTCA HAPKOTUKKM, a Takke
[0 VX cBeAeHMs Bbino JOBEAEHO, UTO B KBAPTUPE TOXE ECTb HAPKOTUYECKNE CpeacTBa [4].

icxoas 13 BbILLEN3NOXEHHOMO, MOXHO CAenaTb BblBOZ O TOM, YTO AnTaickuii KpaeBom cya npusHaeTt
HEBO3MOXHOCTb JOOPOBONBHON CAAYM NPU 3aAEPKaHN, @ TOYHEe (U3MYECKOr0 OrpaHnYeHmns cBob6OAabI.
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TepMuH «3agepxaHue» ykasaH B npuMedanumn 1 k ctatbe 228 YK PO, 1 B nepByto ouepesb OH CBSA3aH C
Mepoil NPOoLieCCyasnbHOro NPUHYXOEHNS, OHA NPUMEHUMA B YTONOBHO-NPOLECCyasibHOM U aAMUHUCTPATUBHOM
3aKOHOZATeNbCTBE, HO OHa He CBA3aHHa B JaHHOM Cryyae C OrpaHuYeHneM uanyeckorn cBoboabl MMYHOCTU.

Mo cratbe 91 YIK P® ocHoBaHWeM ANS OCYLLECTBMIEHUS YrOIOBHO-NPOLECCYanbHOro 3afepaHus
SBNSIETCA He (PaKT COBEPLUEHUS NPECTYNIeHUs, a HeobXoaAMMOCTb B NPOBEAEHUN CNEACTBEHHbIX AENCTBUN,
Hanpumep, OObICK, KOTOPbIN MPEACTaBNSETCS BO3MOXHbIM OCYLIECTBUTb TOMBKO MOCRe BO30YXAEHMUS
YrOfIOBHOTO fena no (akTy NpecTynneHus, B HaleMm Criyyae CBA3aHHOr0 C He3aKOHHbIM 060pOTOM
HapKOTUYECKNX CPEaCTB.

Koraa BMHOBHOE NULIO ObIfI0 OCTAHOBIEHO MPY NEPeBUKEHUN HA CBOEM TPAHCMOPTHOM CPefCTBe, He
BbI510 OCHOBaHMI NS ero 3afepXxaHus, Tak Kak Ha TOT MOMEHT YronoBHOE Aefo He Bbino Bo3byxaeHo. Takum
obpasom, cogeicTBMe BMHOBHOTO Nuua nonagaeTt nof AencTsue npumevaHus 1 k cratbe 228 YK PO,
CcnefoBaTesbHO, 3T0 J0BpOBONbHAsA caaya.

/I3 TOro, YTO CKasaHO Bbllle MOXHO CAenaTb BbiBOA, YTO MO JaHHOMY Aeny Henb3s WUCKMYaTh
BO3MOXHOCTb OCBOBOXIEHWNS OT YrofoBHOW OTBETCTBEHHOCTU. CnenoBaTtenbHO, CyA UCTONMKOBaN MOHATHE
«3afepkaHune» Kak (hakTuyeckoe orpaHuveHue uamndeckor ceobofbl, B AaHHOM CryyYae nyTeM OCTaHOBKM
TPAHCMOPTHOrO CPEeACTBA, YTO NPOTUBOPEUMUT LENCTBYIOLLEMY 3aKOHOAATENLCTBY.

Takum oBpa3om, BOMPOC KBanuuKauuy He3akoHHOro obopoTa HapKOTUYECKUX CpeacTB obpasyet
npobenbl B AEUCTBYIOLEM 3aKOHOZATENbCTBE, B CNEACTBUM Hefoctatka CyAaebHOW NpakTukuM Mo
paccMaTpyBaeMbIM COCTaBaM, TakKe UMEKT MECTO ObiTb pasnnyms B TONKOBAHWUM MOHATUIA, OTHOCALLMXCS K
He3akoHHOMY 060POTY HAPKOTUYECKUX CPEACTB.
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[IPABOBOE OBECMEYEHWUE AEATENBHOCTM
0PrAHOB BHYTPEHHWX [IEJI PN UX YHACTMN
B NPOBEJEHNW MACCOBbIX MEPOTPUATIN

KOPDILLEBA 3/IUHA CEPrEEBHA

CTYAEHT
®rAQY BO «Cesepo-Kaskasckui PefepasbHbii YHUBEPCUTET»

1 Okzydzr 2 tekzCtsesHdIlsjdz: RO Odzyd ¢
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AL OJu eljfosj@est OL MSCd2 AjHJ Oz dgr

AHHOTaUuMA: B 1aHHOI paboTe aBTOP U3y4nn LesTenbHOCTL OpraHoB BHYTPEHHUX Aen npu obecneyeHnn 06-
LLIECTBEHHOIO NMpaBoNopsiAka BO BPEMS MACCOBbLIX MEPOMPUATIN, a Taxe HOPMaTUBHO-NPaBOBYt Gady, KOTo-
pas perynupyet aTy AesTenbHocTb. CTaTbs OyAeT MHTepecHa CTyAeHTaM, aclpaHTaM 1 Hay4YHbIM COTPYOHU-
KaM KpUANYECKOro Mpocuns.

KnioueBble cnoBa: npaBooXpaHUTENbHbIE OpraHbl, MacCoBbIE MEPONPUSATHUS, 0BLIECTBEHHAS GE30MACHOCTb,
npaBoBoe obecneyeHie, 6e30MacHOCTb HaceNeHus.

B 2021 rogy Bonpoc 0 nogaepkaHuu obLiecTBeHHOro NpaBonopsiaka Ha Tepputopun Poccuu, a Takke
3alluTa OCHOBHbIX Mpas W CBOOOA HaceneHus NpoaomkaeT BbiTh CyLLECTBEHHbIM. BCreacTeue psaa 3akoHo-
[aTenbHbIX aKTOB, 3aKpennsoLmx cnocobbl y4acTusa rpaxagaH B XWU3HU rocydapcTsa, y obLiecTBa noBbILLae T-
Cs 0B YPOBEHb Pa3BUTUS, YTO NPUBOAMUT K BO3PACTaHUIO NPOLIEHTa NpaBOBOW KyNbTypbl, @ CriefoBaTenb-
HO, K pedhopMm1poBaHnio OBLLECTBEHHOMO CTPOS. HEMano BaXHbIM OCTaeTcs nogaepxaHue oBLieCTBEHHOrO
nopsigka, KoTopoe JOCTUraeTcs B pesynbTaTe NPUHATUS Pas3fuyHbIX HOPMATUBHO-MPABOBbLIX aKTOB W Aanb-
HEMLUMX NOAYUHEHWI 3aKOHY CO CTOPOHbBI MPABOOXPAHUTENbHBIX OPraHOB M HaceneHus. AKTUBHOE BHUMaHWe
Ha NpoBefeHWe MaccoBbIX MEPONPUATUI, a Takke pehopMMPOBaHKE 3aKOHOAATENLCTBA KacaTerbHO NpoBe-
LEHUS AaHHbIX MEPONPUATUIA OYepynBaeT psf BOMPOCOB Mepes opraHaMu BHYTPeHHUX fenl. B KoHcTutyumm
P® y rpaxgaH PO 3akpenneHo creaytoLe npaso: cobupaTtbes MUPHO, Be3 opyxusi, NpoBOAUTb cobpaHus,
MWUTWHIW, LEMOHCTPaLWK, WeCTBNS 1 nukeTupoBaHus. OHO xe packpbiBaetcs B @3 «O cobpaHnsx, MUTUHrax,
AEMOHCTPaLMSX, LWeCTBUSX W NUKETUPOBAHWAX» HanpaBMneH Ha obecneyeHne peanmsauun yCTaHOBIIEHHOMO
KoHctuTyumen PO npasa rpaxaaH PO [1].

MaccoBbIMI MEPOMPUATUAMIA NPUHATO CYUTATL HEKYHO (hOpMY OBLLECTBEHHO rPaKaaHCKON aKTUBHOCTY C
Lenbio BblpaxeHust 06LLEro MHeHUs 1 MHTepecoB GOMbLUMHCTBA NO NOBOAY OMPeAerneHHon cutyauun. 3nech
peyb MaeT yalle Bcero 06 06LLECTBEHHO-NONUTUYECKUX COBPaHUSX, HO TakxKe BbIAENSOT KynbTypHbIE 1 Crop-
TUBHble. COrnacHo CTaTUCTUYECKM AaHHbBIM, YACTO HapYLLUEHWIA NPaBONOpsiAKka NPOUCXOANT UMEHHO Ha Noao6-
HbIX MeponpuaTUsX, a obecneyeHne Be3onacHOCTY rpaxaaH Ha HUX sBnseTca 3agaden MBJ Poccum ¢ ycnosu-
em cobnrogeHns onpeaenérHbIX npae M 06s3aHHOCTEN, KOTOPble AENCTBYIOT HAa OCHOBaHMM KoHcTUTyumn PO 1
pspa ®efeparnbHbix 3aKOHOB. JTO: obecneyeHne 6e30MacHOCTY 1 HeJoNyLLEeHUs Npu3biea K NponaraHae.

Haunbonee nproputeTHOM HanpaBneHuem sBnsieTca csoboga cobpanuit. B Havane 2021 roga npowna
BOJHA NPOTECTHbIX akuuii Gonee, yem B 185 ropogax Poccun. B CMU Bbipaxanocb MHEHUE, YTO AaHHble ak-
WM 9BNANUCH 0BLLECTBEHHO-MONUTUYECKUMI, TaK Kak Oblnn HanpaBneHbl B NOAAEPXKKY ONNO3ULMOHHOTO No-
nutuka Anekces HaBanbHOro, HapoZ BbICTynan npoTWB KOPPYNLMK 1 NONUTUYECKUX NpecnenoBaHui. Ecte-
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CTBEHHO, 4TO WUTOT TaKMX aKUuin Obln 4OCTAaTOMHO NNaYeBeH, Tak Kak no HeoduumanbHbIM AaHHbIM ObIno 3a-
aepxaHo bonee 12 Tbicay yenosek 6onee yem B 150 ropogax, 3aseaeHo Gonee 10 Tbicay aen 06 agMuHK-
CTpaTUBHbIX NpaBoOHapyLLEHMsX, BO3BYxaeHo 90 yronoBHbIX 4en, 1 3T0 TONbKO 3a 3 AHs: 23 n 31 aHBaps u 2
tespans. Mpu 3TOM ocmumManbHbIX M TOYHbIX LMpP BRactu He 03By4nBanu. OgHaKO MOXHO CMeno 3asiBUT,
4TO 3TO KpynHenwwue macwTabbl 3agepxanun B Poccuu, HaunHas ¢ 2004 roga.

C chopmanbHOM TOUKM 3peHUs 3aepKaHns 3aCy»KeHHbI, Tak Kak akLuy He Bbinn cornacoBaHHbI C Bna-
CTbi0 B CTpaHe. Kpome TOro, BHUMaHWe aKLUEHTMPOBamnM M Ha TOM, YTO B CTPaHE AECTBOBANN OrpaHUYeHus,
cBs3aHHble ¢ naHaemmen COVID-19. OgHako crneayet Takke ob6paTuUTb BHUAMaHWE Ha TO, YTO B HEKOTOPbIX
ropogax Poccun feicTBoBanM He NPOCTO OrpaHWUYEHUs, a UMEHHO 3anpeT Ha cobpaHus. 37O, K Npumepy,
Mocksa n CaHkT-lNetepbypr. Mpu aTOM anbTepHaTVBbLI COBPaHNA He BbiNo, TO €CTb OTCYTCTBOBANM CNOCOOLI
peanu3auuu npasa Ha cBobogy cobpaHus u nybnmyHoe BbIpaXeHUE, HO B TO e BPEMS B 3TUX e ropoaax
paspeLUeHbl pa3BrekaTeribHble U 1Hble MacCoBble MEpPONPUATUS, K Npumepy, paboTan obLLeCTBEHHbIN TpaHC-
nopT C GOMbLUMM CKOMIIEHMEM NOAEN, MHOTVMe NpoaoMkanu paboTaTb B O4HOM pexume. Bo MHOMMX ropogax
He CTanm OTMeHsITb A€Hb ropofa.

/13 aTOro BbIBOA: B Halleil CTpaHe 3aKoHOZATENeM He yperynupoBas BOMpoC O NPOBEAEHUN MacCOBbIX
MeponpuATUIA B KA4eCTBE anbTepHaTMBbl B NEPUOA MaHAEMUM, KOTOPas He NMpU3HaHa B Hallel CTpaHe Ypes-
BblYaliHbIM MonoxeHuem. [lencteust Hapoga B nepuog YUl nponucaHbl, HO Ha Bpemsi naHgemum — HeT. OTctopa
BO3HMKAKOT HEJOMOHUMAHMS MEXY HapoAOM M BNACTbHO, TaK Kak MO 3aKOHY MUPHbIE akLuu B MUPHOE BpeMs,
TO eCTb He B0 Bpemsi Ul, paspeLLeHbl, HO NOYeMy-TO B NEPUOA NaHAEMUW UX BCe paBHO 3anpeTtunn. Cneposa-
TEMNbHO, CYLLECTBYET HEOBXOAMMOCTL YPErynMpoBaHWs LaHHOMO BOMPOCa, Y4Tobbl B AarnbHENLWeM He BO3HMKAIO
AaHHOM npobrembl. Ha 0CHOBaHMM 3TOMO MOXHO cenaTb BbIBOA, Y4TO HEOBXO4MMO 3akpenuTb Ha rocyadap-
CTBEHHOM YPOBHE CHOPMMPOBATL ONPEAENEHHbIA MEXaHU3M 3aluTbl HAaceneHns 1 obLLECTBEHHOMO Nopsaka
BO BPEMSI MacCOBbIX MEPOMPUATUI, U NPU 3TOM OTPEryIMpoBaTh NpaBoBoe obecneyeHne Ha MomeHT 2021 ro-
[a, TO eCTb, Y4TOObI OHO BbINIO aKTyanbHbIM CBE3W C MPOUCXOAALMMMU COBbITUSMI B CTpaHe. CTONT OTMETUTD,
4TO 3(PhEKTUBHOCTL OXPaHbl Nopsiaka 3aBWUCUT OT (POPMbl NOZOOHOM aKLMK, a 3HAYMT, YTO CrieayeT TOYHO
ONpeaenuTb, Kakoe 3T0 MeponpuUsTUE: KynbTYpHOE, CNOPTUBHOE UM OBLLECTBEHHO-NONUTUYECKOE MEPONPUS-
TE, B KOTOPOM y4acTByeT 60MbLUIOe CKOMMEHWe Niofen. Takke npaBooXpaHUTENbHBIM OpraHaMm criedyeT 3apa-
Hee 3HaTb, CKOMbKO MPUMEPHO YHaCTHUKOB NMaHUpyeTCs, TOYHOE MeCTo cbopa v xapakTep MeponpusTUs.

Ocoboe BHUMaHWe yOenseTcs COBEPLUEHCTBOBAHMIO B3aUMOZENCTBIS U 3(DPEKTUBHOCTI NPaBOOXpaHu-
TENbHOW JeATeNbHOCTH, @ ANs 9TOro HeobX0AMMO YCOBEPLUEHCTBOBATD YMPABIEHYECKYI0 AEATENBHOCTD CUCTE-
Mbl MB[ Poccum, a MMeHHO chopmmnpoBaTh KOMMIEKC COrMacoBaHHbIX HOPMaTUBHO-MNPaBOBbIX akToB. HO 31echb
€CTb CyLLeCTBEeHHas npobnema: KoHUrypaLys NpaBoBoro NPOCTPaHCTBa. B Teopun 1 NpakTuKe CUMTaETCS, YTO
obulecTBeHHas 6e30MacHOCTb SBMSAETCH YYTb /I HE OCHOBHBIM HANpaBReHUsAM AESTENbHOCTU OpraHoB BHYT-
PEHHWX Jer, NpUYeM BO BPEMS MaCcCOBbIX MEpONpUSTUIA — kak camo coBoi pasyMeroLLeecs, NO3TOMy peLumnTb
AaHHyt0 Npobremy v yperynuposaTh yrpaBrieHYeckyto aesTenbHocTs cucteMbl MBJ Poccum Heobxognmo.

AHanuaupys AaHHbIA BOMPOC, MOXHO MPUATK K BbIBOAY O HEOBXOAMMOCTM CO3LaHWs eanHOro Hopma-
TUBHOTO aKTa, KOTOPbIA perynuposan bbl AeATENbHOCTb BCEN CUCTEMbI OpPraHOB BHYTPEHHUX aen B PO, rae
O[HOM 13 NEPBOCTENEHHBIX 3a4ay ouLmanbHO NpusHanm obLecTBEHHY0 6e30nacHOCTb. Mpyu 3TOM, AaHHbI
3aKOH He [OMKEH HapylaTb OCHOBHble KOHCTUTYLMOHHble NpaBa Hacenenus. CrnegyeT UMETb B BUAY, YTO
€CTb 3aKoHonpoekT «06 obecneyveHnn 6e30nacHOCTM NpK NPOBEAEHUM CMOPTUBHBIX U UHBIX MAcCOBbLIX Mep O-
npusaTuin B Poccuinckon ®epepaumuny, KOTOpbIA cosgasancs cneupnansHo k Onumnuiickum urpam 2014 roga Ha
Tepputopun PO, ytobbl 0be3onacutb 06LECTBEHHOCTb KaK HaLLen CTpaHbl, Tak 1 3apybexHyto. B Hem npega-
MUCaHbl NOMHOMOYMS OpraHOB rOCYAAPCTBEHHOM BNAcT, YCTAHOBMEHWE NOpsiaka U OpraHu3aLyMn MaccoBbIX
MeponpusTiA, obecneyeHne 6e30MacHOCTU NpW UX NPOBEAEHUM U BO3MOXHOE NPUBIIEYEHNE K OTBETCTBEHHO-
CTW 3a HapyLleHne npaBonopsaka. Takke B 3aKOHe CriefyeT nponucatb, Kakue CyLeCTBYIOT arnbTepHaTUBbI
MacCOBbIX MEpPONpUATIN B Nepuog naHaemuu, K npumepy. Mpuyem ctout ocoboe BHUMaHWE yAenUTL NpaBam
COTPYAHWKOB OPraHOB BHYTPEHHUX Jen Mpu 3ajepxaHu NoAen Ha NPOTECTHBIX akumsX MOMUTUYECKOro Xa-
paKkTepa, TaK kak 3a NOCMNEAHMUIA rof OHU 3HAYUTENBHO Y4aCTUAUCS.

Takum 0bpasom, obecneveHne 6e30nacHOCT NpU pasnnyHbIX BUAAX MACCOBbLIX MEPOMPUATUI AN1St TOC-
yAapCTBa ABNSETCS O4HOM M3 NEPBOCTENEHHbIX 3agay. JTa 3agava bbina HanpasrneHa kak OCHOBHas K opra-
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Ham BHyTpeHHWX gen MB[ Poccuu. Mpu aTOM, aHanuavpys AaHHylo npobnemy, MOXHO NMPUATY K BbIBOAY, YTO
HECMOTPS Ha NPOrPeCCUBHOE pas3BUTME OBLLECTBA W MOBLILLEHME MPABOBON KyNbTYpbl, 3aKOHOAATENb 40 CUX
nop He npopaboTan BOMpPOC 0 NpaBoBOM 06eCneYeHNN NPOBEAEHNS MACCOBbIX MEPONPUATMIA TaK, YTOBbI OC-
HOBHbIE npaBa 1 cBOBOAb! YenoBeka W rpaxgaHnHa He Oblv HapyLUeHbl. M3yunB CTaTUCTUKY, pasrinyHble Ho-
BOCTM W CTaTbM NO NOBOAY NPOBEAEHMS TakUX MEPOMPUSTUI, MOXHO MPOCNEANTb, KaK CUIbHO ynasn aBTopuTeT
COTPYAHUKOB OpPraHOB BHYTPEHHWX A€N B CPaBHEHUM C NpeablayLmMMmM roqamu B UICTOPUM COBpeMeHHoO Poc-
cun. CregoBaTtesibHO, 3akoHogateno crnefyet npopabotaTh AaHHbI BOMPOC Tak, YTobbl asToputeT MB[
Poccun nogHancs o NpexHero ypoBHS.
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AnHoTauums: [JlaHHas ctaTtbs npeactaBnseT coboi aHanu3 npobneM NPaKTUKOMPUMEHEHUS U NEePCMeKTUBbI
pa3suTua cygebHon cuctembl PO B ycroBusix NOCTKOPOHABUPYCHOTO KpW3WCa; KpaTko 3aTparvmBaeT perno-
HamnbHbI aCNEKT COCTOSHWS NpaBoCyaust B PocToBckon obnacTu; npeactaBum UToru paboTbl U NePCneKTUBbI
pa3BuTua cyaebHon cuctembl PO, kak 6a3oBoro 3BeHa NpaBOBOro rocy4apcTaa.
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PROBLEMS AND PROSPECTS OF DEVELOPMENT OF THE JUDICIAL SYSTEM AS A BASIC LINK OF
THE RULE OF LAW

Babloyan Khachik Gevorgovich

Abstract: This article is an analysis of the problems of practical application and prospects for the development
of the judicial system of the Russian Federation in the post-coronavirus crisis; briefly touches on the regional
aspect of the state of justice in the Rostov region; we will present the results of the work and prospects for the
development of the judicial system of the Russian Federation, as the basic link of the rule of law.

Key words: the rule of law, the court, the judiciary, the practice of arbitration courts, coronavirus infection,
pandemic.

[lanee B KOHTEKCTe ucCredoBaHUs CriedytoLwmMm dTanoM npeactaBuM aHanus npobnem npakTukonpu-
MEHEHUs 1 NepcnekTUBbI Pa3BuUTUS cyaebHon cucTembl PO B yCNOBUSX NOCTKOPOHABUPYCHOTO KpU3uca; KpaT-
KO 3aTPOHEM per1oHanbHbIA aCnekT COCTOSHUSA NpaBocyaus B PocToBckoi obnacTtu; npeactasuM utoru pabo-
Tbl 1 NEpCneKT1BbI pa3suTKS cyaebHomn cuctembl PO, kak 6a30B0ro 3BeHa NpaBOBOO rocyaapcTsa.

Mpobnembl pa3peLleHus crnopoB B cyaax cyobektoB PO npeacTaBnsT CNOXHbIA NPaBOBOM MEXAHW3M
W IOPUAMYECKYIO MATEPUIO, PETYNIMPYEMYIO B pamMKax POCCUICKOTO npaBa M TPeByHoLLY0 NOCTOSAHHOTO MOHMTO-
PUHra Ans nNonyYeHMst UTOroBbIX PesyrbTaToB, UMEIOLMX BAXKHOE 3HAYEHME B NPABOBOW U MHOM oTpacnu. Uc-
X04bl fen cynebHom npakTuke paspeLleHnst rpaxaaHCcKuX, agMUHUCTPATUBHBIX U WHBIX CMOPOB B Cyaax Cy6b-
ektoB PO BNusAOT Ha fanbHewee COCTOSHUE W pa3BuTue cyaebHom BriacTu 1 cyaebHOM esTenbHOCTM.

Cyapl PO gBnssicb rnaBHbIMW rapaHTamm npaBoBOro rocyAapcTaa ONpeaensioT NepenexkT1By passuTus
cyfebHom cucTeMbl MPaBOBOro rocyaapcTea. K npuMepy, aHanns paspeLueHns cnopos B apbutpaxHbix cyaax
P® HOCWT pasHblil XxapakTep, KOTOpbIe BbITEKAKT U3 rPaXAAHCKMX M UHBIX NPaBOOTHOWEHMIA. [pobnema nx
paspeLLeHnst OCTaeTCs aKTyanbHOW BCEraa, KoTopast HanaraeT CBOM 3KOHOMMKO-MPaBOBOW OTNEYATOK Ha pe-
3ynbTaThl cyaebHOM NpakTukK 1 uTorm paboTsl cyaebHon cuctembl PO B permoHax.
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B uenom a1o BNusieT Ha passuTie u hopmMmnpoBaHue CyaebHo NpaBoBOM LOKTPUHBI M 3GEKTUBHOCTb
NpaBONPUMEHEHNS B CyaeOHON NpaKTuKe, KOTOpast CYXMT 3MNUPUYECKOMY W (byHOAAMEHTanbHOMY oboralwe-
HWIO 1 AeNCTBEHHOCTM cyaebHOro npaga, kak COCTaBNALWEro cyaebHON CMCTEMbI Ha OCHOBE B3aUMOMPOHWK-
HOBEHMS 11 B3aMMOLENCTBIS COCTABMSIOLLMX ee NeMeHTOB. Peanusaums n conmkeHve anemeHToB cyaebHoi
CUCTEMbI CNOCOBCTBYET YCUMEHWIO MHTErPALMOHHBLIX Ha4an u 3BOSIIOLUMN NPABONPUMEHEHUS, YTO HarfsiAHO
AEMOHCTPUPYeT HeOBXOANMOCTb pPa3BUTUS NPaBOCYAMS, kak 6a30BOro 3BeHa NPaBOBOro rocygapctea. Bnms-
HWe Ha NPaBONPUMEHEHNE PACCMATPUBAETCS C TOUKW 3peHUst (hOPMMPOBaHUS CyaeOHbIX JOKTPUH Ha OCHOBE
cynebHOro yCMOTpeHusi, NpaBOTBOPYECTBA, MPaBOBON UHTEPNPETALMN U apryMeHTaLnK, CRyXaLlux CO3haHuto
0B0CHOBaHHbIX NPaBOBbLIX METOAOB pa3peLleHnst KOHKPETHbIX Jen C Y4eTOM NPUHLMMOB U KOHLENUWA oTeve-
CTBEHHOrO MpaBa, a Takxke yrnybneHuo ces3n Teopun cyaebHoro npasa v npasonpuMeHeHus. Beab cypeb-
Has JOKTPWMHA NpencTaBnseT cobon NOATBEPKAEHHbIN aBTOPUTETOM CyaebHOM BNAcTW, UCTbITaHHbIA NOAXOA
K PELLEHN0 KOHKPETHbIX CyaeOHbIX Aen B KOHTEKCTE JOCTWKEHW NPaBOBO Hayku U cyaebHOM NpakTUKK, 04-
HOBPEMEHHO HanpaBMEHHbI Ha UX Pa3BuUTHE.

Viccnepys o63op npakTuku apbutpaxHbix cygoB PO B nepuod HOBOWM KOPOHABMPYCHOM MHEEKLMM
NCOV-2019 (Manpemun-2020), oTMETUNM PSL KPUTUHECKUX NPABOBbLIX CTONKHOBEHWIA, YTO B abCOMIOTHO Ha
TOT nepuog Obino HensbexHbIM, C MAaCCOBLIM SIBMIEHMEM, KaK «HEBO3MOXHOCTb MCMOMHEHUSI NpeanpuHUMa-
TenbCKUX 0653aTensCTBY CyObEKTOB NpeanpuHumaTensckon gestensHoctv (MCIT).

B oduuynancHom MMucbme 3amectutens Munuctpa ot 19.03.2020 r. Ne 24-06-06/21324 (panee —
Mucemo Ne 24-06-06/21324) bbina ykasaHa npasoasi no3uumus (n. 8 nocraHosneue lMnesymy BC PO ot
24.03.2016 r. Ne7 «O npumeHeHWe cygamu HEKOTOpbIX MonoxeHun paxaaHckoro Kogekca PO ob oteet-
CTBEHHOCTYW 3a HapylueHue obs3aTenbcTBy) (ganee — MoctaHosneHune MneHyma BC PO Ne7), koTopas yka-
3blBana OTCbINOYHY0 HopMy Ha n. 3 cT. 401 TK P® ans npusHaHus obeTodTensCcTea HENpeosonuMoin CUron
HeobxoanMMo, YTOObI OHO HOCMIO YPE3BbIYaNHBIN U HEMPEAOTBPATUMbIN NP AaHHbIX YCOBUSX XapakTep. Mpu
9TOM TpeboBaHWe Ype3BbIYANHOCTY NOApPa3yMEBAET MCKMOYUTENBHOCTb paccMaTpuBaemoro obeTosTenb-
CTBa, €CMN MHOE HE NPefyCMOTPEHO 3aKOHOM, TO 0BCTOATENLCTBO NPUSHAETCS «HENPeaoTBPaTUMbIMY, €CIN
YYaCTHWK rpaxxaaHckoro obopoTa (LOMKHMK) He Mor Obl M3bexaTb A4aHHOW CuTyaLun B NpoLEecce v npu ocy-
LLECTBNEHNN 3aKYMOK Y e4WHCTBEHHOrO MOCTaBLiuKa (MOApsSaYMKa, UCMONHUTENS) NPU BBEAEHHOM pexXvMe
noBbILeHHOW rotoBHOCTU. W B MMiucbme Ne 24-06-06/21324 MuHUCTP YETKO YKasblBaeT Ha TO, YTO pacnpo-
CTpaHeHne KOPOHABMPYCHON UH(DEKLMM HOCUT YpesBblYaiHbIA U HENPeSOTBPaTUMbIN XapakTep, a, cnefosa-
TeNbHO, ABMNSAETCH - 0BCTOATENLCTBOM HEMPEOJONUMON CuMbl. [lanee Takke AAlOTCA pasbsCHEHUs K 3aKo-
Hy Ne44-®3 kacatenbHO npaB Mpu OCYLLECTBEHWI 3aKyMOK BCNEACTBME YPE3BbIYaHON CUTYaL MK HEMPEOao-
numon cunbl. lanee BC PO cdopmynmpoBan pasbsCHEHUS 1 PEKOMEHZALMM NO BOMPOCaM NPUMEHEHUS HO-
BOro 3akoHoaatenscTBa B AByx O63opax cygebHon npaktuku ot 21.04.2020 roga u ot 30.04.2020 roga: B
nepsom 063ope BC PO ccoinancsa Ha Hopmy cT. 401 TK PO u MocTtaHosneHue MNneHyma BC PO Ne7, ykasan
Ha TO, YTO «MPU3HAHWE HOBOW KOPOHABUPYCHON WHGEKUMM 0BCTOATENBCTBOM HENPEOAOMMON CUlbl HE MO-
XeT OblTb yHMBEpCaNbHbIM AN BCEX KaTeropuin AOMKHUKOBY», U CrefoBaTenbHO, Npu BedeHun CyaebHbIx
pasbupatenscTB peaeparnbHbiMU Cydamn PEervoHOB JOSMKEH yYWUTbIBATLCS: 1. pervoHanbHbIM acnekT (cam
PErvoH); 2. TUN W YCNOBUS AEATENBHOCTU; 3. XapaKkTep 1 Cpok 06s3aTenbCcTBa, AOOPOCOBECTHOCTb AOIMKHIKA
W gpyroe. M oTctoga BBUAY HOBENN 3aKOHOLATENbCTBA W NEPBUYHOM NPAKTUKW B YCNOBUSX NOCTKOPOHABUPY C-
HOro Kpu3uca nosiBUnach nepsast NpakTUka HEOLHO3HAYHOCTU TONKOBAHWUS CyAamu, MOBMéKWwas npobnembl
NPaKTUKONPUMEHEHNS AN NPUHATUS CyAebHbIX pelleHui. MpeactasuM npuMepbl CyaebHOM NpakTHKK.

ApbutpaxHbim cygom r. Mocksbl o1 28.05.2020 r. no [leny A40-64643/20-53-491 B npouecce cyaebHo-
ro pasbupartenbcTBa yuTeHbl 40BOAbl 0TBETYMKA (OpraHu3auns CyxonyTHOrO TpaHcropTa - nocTpagasluast
oTpacnb (QOMKHWK)) O HEBO3MOXHOCTM NPOWM3BECTM OMnaTy YCNyr SHEprocHabXeHWs BBUAY TOro, YTO Aes-
TENbHOCTb OTBETYMKA (BOMKHIKA) Oblna NPMOCTAHOBNEHA B CBA3W C HOBOW KOPOHABMPYCHOM WHADEKLMEN, KaK
obcTosATENLCTBA HEMPEOAONMMON CUMbl ANS KATETOPUM «CYXONYTHbIN TPAHCMOPTY, Kak 00beKTa TEXHUYECKOro
perynupoBaHus B OCHOBE KraccuduKaLmy TPaHCMOPTHbIX CPEACTB NO KaTeropusim, YTo 1 NOBMEKO 3a cobon
obpa3soBaHue 3a00mKeHHOCTU. ApOuTpakHbIM CyaoM r. MockBbl OTKa3aHO B yA0BMETBOPEHUM TpeboBaHus O
B3bICKAHUM HEYCTONKM MO [eHb (haKTUYECKOrO UCMONMHEHUS 0693aTeNbCTB AOMKHUKOM (OTBETYMKOM) CCbina-
acb Ha n. 3 cT. 401 K P® 1 nHoe npeaycMoTpeHHOe 3akoHodaTenscTeoM PO.
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Tak, npumep cygebHon npaktukm Pewwenne ApbutpaxHoro cyaa Kemeposckoin obnact no [e-
ny Ne A27-746/2020 ot 03.06.2020 r. B cyaebHom npouecce Obin YacTUYHO YAOBNETBOPEH HA OCHOBAHWM
TpeboBaHusa 0 B3bickaHWW HeycToiku no [orosopy 2017 roga 3a nepuof HeucrnomnHeHns 0bs3aTensCcTB ¢
21.05.2019-30.12.2019 rr., roe cydom NPUHATHI BO BHUMAaHWE JOBOAbl OTBETYMKA O TOM, YTO €ro gesTesib-
HOCTb OTHOCUTCS K Haubornee nocTpagasLueit OT HOBOW KOPOHABMPYCHOM MHAeEKLMN (aBTOMOBUITBHBIN Mpy30-
BOW TPAHCMOPT) BBMAY Yero CHWXEH pasMep HeyCTOMKM He 0CBOBOXAatoLLei OT OTBETCTBEHHOCTM MO ynnaTe
3a0KEHHOCTI, KoTOopas cchopmmpoBanach 4O YCTAHOBMEHUS OrpaHMYeHuin, BBeaeHust ocTaHoBneHne
MneHyma BC P® No7 1 uHbIx HOpM encTBytoLLero 3akoHoaartensctea PO.

Mo feny A28-3159/2017 ApbutpaxHoro cyga Kuposckon obnactu (Onpegenenue ot 10.04.2020 r.) no
OTMeHe obecneynTernbHbIX MEP B BUAE CHATUS apecTa C pacyeTHOro cyeta AOMKHIKa GUOXMMUYECKOro 3aBo-
[Aa, KOTOPbIN 060CHOBbIBAN HEOBXOAMMOCTbL CHATMS apecTa TeMm, YTo MMpaBnTensCTBOM PO NpuHATHLI peLueHms
Nno HapaLBaH1I0 NPOU3BOACTBA AE3MHDULMPYIOLWMX CPEACTB B ycnosusx MaHaemuun. B cBa3u ¢ yem, 0TBeT-
4MKY, KaK OpraHu3aLum, crneumanmsnpyoLencs B JaHHoi cdepe, He0BX0ANMO pacnopskeHe AeHbramn ans
pacLUMpPeHns NPOU3BOACTBA Ae3NHMMLMPYIOLMX CPEACTB M onnaTy Tpyaa paboTHMKaMm.

AKTYyanbHbIM CYMTaeM, OTMETUTb NOMOXUTENbHYIO TeHaeHumo B Manaemunio-2020 roga, Koraa BbIHO-
CuMble cyaebHble peLlenus B peroHax PO, koraa cyd npuHuMaeTt Bo BHUMaHue ctopoHbl MCIT npu BbisBne-
HAW HapyLUEHUA B NpeanpUHUMATENLCKON OEeATenbHOCTH, Korga BeTaeT Bonpoc 06 obssaTenscTBax npeg-
NpUMHUMaTenen nepes opraHamu BNacTH, OCYLLECTBASIIOLMMI KOHTPOMb 3a BeeHnem busHeca.

K npumepy, PeweHnem ApbutpaxHoro cyga CaxanuHckon obnactu ot 28.05.2020 r. no Jeny Ne A59-
1466/2020 no mcky npokypopa 0 HeCOBMNIOAEHUN CaHUTapPHbIX NPaBWUI Ha NPOU3BOACTBE Cyf NPUBMEK npe -
NPUHUMATENS K aQMUHUCTPATUBHOM OTBETCTBEHHOCTU, Ha3HaumB WTpad) B 50 Tbic. pyb., YTO Aaxe Huxe MU-
HWManbHOro pasMepa, YCTaHOBMEHHOrO CaHKumen Hopmbl CT. 14.43 KoAll P® B 100 Teic. py6. Cya MoTMBMPO-
Ban 370 TeM, YTO B ycrosuax MaHgemun WTpad MOXeT NpeBpaTUTbCA U3 Mepbl BO3AEUCTBUS B CPEACTBO
«MOAABNEHNS KOHOMUYECKOM CaMOCTOATENBHOCTU U WMHULMATUBbI, YPE3MEPHOr0 OrpaHWMyeHns ceobopbl
npeanpuHMMaTenbCTBa U NpaBa COBCTBEHHOCTH, YTO B cuny cT. 34, 35, 55 KoHctutyuumn PO HegonycTumoy u
CHM3un pa3mep wrpada 4o 50 Toic. pyb.

Ewe oanH npumep, B Camapckoin obnact ApbutpaxHoro cyga Takke nposiBui NPaBoMOHUMaHWE Mo
OTHOLWeEHMIO K npeanpuHuMatento (Pewenne ot 23.04.2020 r. no geny A55-6041/2020 n HasHauun MUHM-
ManbHbIN WTpad 3a HapyLUEHNEe B PO3HUYHON NPOLAXKeE ankorons, KoTopbln Obl paHee 6e3 yyeta MaHgemun B
AaHHON chepe umen Bbl cepbesHble WTPaHbIE CaHKLMM 1 MHOE YCTaHOBIIEHHOE (heaeparbHbIMI 3aKOHaMM,
HO TYT CyZ B MOTMBMPOBOYHOM YaCTW y4nUTbIBaN AOBOAbI MHAMBMAYANBHOTO NPEANPUHAMATENS, YTO JaHHOe
HapyLeHWe JOMYLLEHO MO NPUYMHE KapaHTUHHBIX MepOnPUATUIA, MaHaeMUM 1 BbIHYXOEHHOW HeoBXoaUMOCTH
npuocTaHoBuTe MCI1, 4TO MOBREKNo Tskenoe maTepuanbHoe nonoxeHue. VI aaHHbIA npumep cyaebHow
NPaKTUKN He €AMHCTBEHHbIN TOMY NPUMeEP, a YacTas TeHAEHUMS U COCTOsIHME CyaeBHON NpakTUKK 3a Nepuoa
2020 roga B permoHanbHoM acnekTe B 0cHoBe 0630poB PelueHnin ApbutpaxHeix cygoB PO B cTpykType pac-
CMOTPEHHbIX [en, FAe OCHOBHYI0 YacTb COCTaBNSAOT Aena, BbITEKALLME 13 SKOHOMUYECKUX CMOPOB U OPYruX
rpaxaaHCKUX NPaBOOTHOLLEHW, aMUHUCTPATUBHBIX W UHBIX MYBANYHBIX NPaBOOTHOLIEHUIA. U o cyLiecTByTe
paccMOTpeHHble dena 06 yCTaHoBNEeHUM (HaKTOB, WMEILLMX BaXKHOE HOPUANYECKOE 3HAYEHWe 3a Mepuoj
lMaHgemuu n NOCTOKOPOHABMPYCHBI KPU3UC, ONPEAENSIOT B LIENIOM COCTOSIHUE pasBUTUS CyaebHOM aesTenb-
HOCTU (peaepanbHbIMU apOUTPaKHBIMU CyaaMu.

W cuntaem, BanuaHbIM W BaXHbIM OTMETUTb HETaTUBHYIO TEHAEHLUMIO apbuTpaxHOW NpaKTukuW, koraa
NMEITCS M OTpULATENbHbIE PELLEHUS N0 3KOHOMMYeckum cnopam Kateropiu MCI B nepuog MaHaemun 2020.

Tak, Pewwenunem ot 28.05.2020 r. no Jeny A60-12801/2020 cynom yaoBReTBOPEH MCK MO B3bICKAHMIO
OCHOBHOrO [0Mra U HaYMCNEHNI0 HEYCTOMKMA 3a HEUCnonHeHne 0bs3aTensCTB No onfate 3a40MKEHHOCTY C
17.03.2020 r. 6e3 BCAKOrO CHIMKEHWS pa3Mepa HEYCTOWKK 1 0CBOBOXAEHWS OT ee ynnatbl 1 34ech apbutpax-
HbI CyZ MOTWBMPOBAN TeM, YTO OTBETYMK LOSKeH Obli NPOM3BECTM OMfaTy Mo AOroBOpY €lle A0 Havana
MaHgemun 2020, 1 Kak CNeaCcTBIUE CCbINKM OTBETYMKA HA BO3HWKHOBEHME YPE3BbIYANHOCTL CUTYaLMM Heoboc-
HoBaHHO. ELwe oguH npumep, Pewenne ApbutpaxHoro Cyaa Kuposckoi obnactu ot 01.06.2020 r. no Jeny
A28-4255/2020 o B3biCkaHuM AOnra 3a NOCTaBKy TOBapa, B KOTOPOM CyAOM HE MPUHSTO BO BHUMAHWE X0aa-
TaCTBO OTBETUMKA 06 OTNOXEHUM CyAeBHOro 3acefaHns 13-3a HEBO3MOXHOCTY NpMObLITUS BBUAY KOPOHABM-
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pyca. Cya MOTUBMpOBAn TEM, YTO B NEPUOS AENCTBUS OrpaHNYUTENBHBIX MEP XENe3HOLOPOXHOE COobLEHe
ObIN0 COXpaHEHO.

W kak cnegcTeue, aHann3 NpakTUkM apbuTpaxHbiX CyAoB B CyAeOHbIX pasbupaTenscTBax O HEBO3MOX-
HOCTW MCMOMHEHNS NpeanpUHUMATENLCKUX 0053aTeNbCTB B JOrOBOPHON cdepe, B cchepe 00653aTeNbCTB Mo
cobntogerno TpebosaHui Ans OCyLLEeCTBIEHUS NpeanpUHUMATENbCKON AeATENbHOCTH, ynnaTte 3a40/KeHH0-
CTW 1 uHoe B nepuog lNMaHpemun-2020 ¢ yyeToM HOBOBBELEHUI 3aKOHOAATENBHOrO nNpasoTBopyecTa ¢ 01
anpens 2020 roga no3BonsieT KOHCTAaTMPOBaThb (DAKTUYECKYH Pa3PO3HEHHOCTb M HEOAHO3HAYHOCTb TOSKOBa-
HWS Cydamu YCTaHOBIIEHHbIX HOPM 3akoHogaTenbcTa PO B MOfHOM 06bEME C Y4ETOM HOBbIX U3MEHEHWI 1
[OMOMHEHWUA B NEpUOS, KOPOHABUPYCHON MHAeKLMN. AHANU3 HEKOTOPbIX CyAeBHbIX NOCTAHOBMEHW NO pas-
NIMYHBIM Jenam (rpaxgaHckue, agMUHUCTPaTUBHbIe, BAaHKPOTHbIE) B PasHbIX POMSX C y4acTMeM CyObeKToB
npeanpuHumMatensckon gestensHoctu (MCIT) nokasan HeOgHO3HAYHYO MO3WLMI0 M NPaKTUKY NPUMEHEHUSMU
Cydamm HOBbIX HOPM 3aKOHOZATENbCTBA B NEPUOA KOPOHABMPYCHOM MHGEKLMW, NOBMEKIIEN HEBO3MOXHOCTb
UcnonHeHns 0653aTenbCTB B NPeANnpUHMMATENbCKOM CEKTOPE B permoHax Po.

VA3 aToro cnegyer, 4To, CyAbl OCYLLECTBNSS KBanUULMpoBaHHOe NpaBoCyamne B BaXHOW cdepe cyao-
NPOM3BOACTBA M MOTUBUPYS BbISICHEHUMEM MPUYUHHO-CIIEACTBEHHON CBA3N MexXay OpC-MaxopoM M HEBO3-
MOXHOCTM UCMOMHEHUs npeanpuHUMaTenbCkux 065s3aTenbCTB B KOPOHABUPYCHBIN NEpUo; AeTanbHOM oLe-
HVWBaHWe [0Ka3aTeNnbCTB HEBO3MOXHOCTW MCMOMHEHNS JOrOBOPHBIX M WHBIX 0053aTensCTB B NpeanpuHuMa-
TENbCKON AeATeNbHOCTU 06nagatoT B Bosblueit CTENEHN KOMMETEHTHOCTAMI CyAen, SBASIOLErocs npuHL -
MOM OCHOBHOTO Hayana noCcTPOEHUs 1 (PYHKUMOHUPOBaHMS cyaebHon cuctemsl PO. AHanua nodsonun obpa-
TUTb BHUMaHWe Ha Npobnembl CyaebHON NpakTUKK 1 HEOOXOAMMOCTb UX PELLEHUS ANS NOBbILLEHUS MPaBOBOW
KOMMNETEHTHOCTM HocuTenen cyaebHON BnacTy, NOBbILIEHWS YPOBHS NPUHAMAEMbIX UMK CyAeOHbIX akToB M
PeLLEeHNit B YCIIOBMUSX HOBOTO 3Tana nocTKOPOHaBMPYCHbIN Kpuauc 2021. PelleHne npobnem npaBonpuMeH u-
TENbHOW MPaKTUKM CyJammn Ha KpaTKOCPOYHYH NEepPCneKkTUBY OnpeaensieT HeraTMBHbIA CLeHapuii 1 nokasaTte-
N Ha CerogHs, HO BNUSIET Ha NOSIBMEHME BaXHbIX OPUANYECKMX acneKTOB 3aKOHOAATESIbHOM MHWULMATYBSI,
yCUnmBaHue npaBoOBOM KOMMETEHTHOCTW HOcUTENen CyaebHON BNacTy, MOBbILEHWE KAYECTBEHHOMO YpOBHS
NPMHUMaeMbIX UMK CyaebHbIX akTOB 1 B OCHOBE peanusauuu uenen cyaebHon pedopmbl. M KOMNETEHTHOCTb
CyadbW - 3TO rapaHTus A MEKTUBHON 3aLLUMTbI NIMYHOCTK; cyaebHas 3awmTa npas u cBobog Yenoseka komne-
TEHTHbIM W HE3aBUCUMbIM MPABOCYAMEM, OCYLLECTBNSIEMbIM Ha Ha4anax crnpasefnuBocTi 1 becnpuctpacT-
HocTu. Takoe npaBocyaue npegnonaraeT cobnoaeHNe KaxabiM Cyabei npasun NPoheccMoHanbHON aTUKH,
4ecTHOe M AOBPOCOBECTHOE UCMOMHEHME CBOMX 0053aHHOCTEN, NPOSIBIIEHNE OMKHON 3a00Tbl O COXPaHEHWM
Kak CBOMX JIMYHbIX YECTW W OOCTOMHCTBA, TakK WM JOCTOMHCTBA, W aBTopuTeTa cyaebHom Bnactu. Focygap-
CTBEHHble rapaHTUW He3aBUCUMOCTY, HEMPUKOCHOBEHHOCTU, HECMEHSIEMOCTU Cyaen, HEeAOoNyCTUMOCTU BMe-
LiaTenbCTBa B UX AEATENbHOCTb, BbICOKMA YPOBEHb MaTepuanbHOro 1 coumansHoro obecneyeHns SensTes
He NMWYHOM MpuBMNErMen cygen, a cpeacTBoM obecreyeHuss Lenen npaBoCyaust - BbIHECEHWS! 3aKOHHbIX,
060CHOBaHHbIX 1 CNpaBEANMBLIX CyaeOHbIX peLeHnit.

Cyabu PO, ocHoBbIBasich nonoxeHusmn KoHctutyuun PO, 3akoHogaTensctea o cyaebHoi cucteme u
cratyce cygeit PO, obLienpusHaHHbIX NpUHLMNAX U HOPMax MexayHapoaHOro Npasa, pa3BuBasi U KOHKPETU-
31pys X B Lensx obecneyeHns npasa Kaxgoro Ha CpaBeanvBOE M CBOEBPEMEHHOE PacCMOTPeHWe aena
KOMMNETEHTHbIM, He3aBUCUMbIM 1 BECNPUCTPACTHBIM CyAO0M, YCTAHOBNEHHBIX CTaHAAPTOB MOBEAEHWS Cyden
kak OCHOBbI O6LLECTBEHHOTO JOBEpKs K CyaebHON BNacTW 1 KayecTBy NpaBOCyausi, 0CO3HaBasi CBOK OTBET-
CTBEHHOCTb nepes 06LEeCTBOM 3a Haanexallee OTNpaBIieHne NpaBoOCyaus — SBMAKTCS MMaBHbIM rapaHToOM
npaBoBoro rocyaapctsa Poccuiickas Gefepauys.

[anee npeacrasum npobnemy pa3suTis CyaoB B PErMOHANbHOM acnekTe.

Mpobnema cygos B PocToBckoi obnactv (nanee — PO), kak ogHOro n3 cybbektoB cyaebHom cucTeMbl
P® 1 6a30Boro 3seHa NpaBOBOro rocyaapcTea Poccus BuIrMaanT creaytowmum obpa3om: BO-nepBbIX, Ha CEro-
[HS NPOLEHT onpaBaaTenbHbIX NPUMroBopoB B cyaax PO cTpeMuTes K HyneBbiM noka3aTensiM, Tak kak cneao-
BaTenNu LOCKOHAINbHO He pa3bupatoTcs B MPECTYNneHn, CnewuHo Bo3byaatoT yrornoBHble aena, a cydsl nos-
HOCTbIO NOAAEPXKMBAIOT MX NO3nLMto; 3a nepuog Manoemun-2020 B cyabl PO noctynuno 16,2 ThiC. YronoBHbIX
[ien, No KOTOpbIM B Ka4yecTBe Nogo3peBaeMblx npoxoaunu noutn 18 Toic. yenosek; ¢ 01.01.2020-31.12.2020
roga opraHbl NpaBocyamus BbIHECTN 12,4 TbIC. NPUrOBOPOB, 13 KOTOPbIX abCOMNIOTHOE BONBLUMHCTBO — 0OBUHU-
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TenbHble; 3a nepuog 2020 r. onpasgamv Tonbko 18 yen., nokasaTtenb HAMHOrO MeHbLue B cpaBHeHUU ¢ 2019
rofoMm. Bblle yka3aHHble CTaTUCTUYECKUE NOKa3aTeNy OnpesensioT COCTOSIHUE AOBOSbHO HEeYTELUMTENbHbIM,
TaK KaK OCHOBHasi Macca YronoBHbIx Aen, ecnv nonagaeT B cyd, Ans Nogo3peBaeMoro 3akaHuuBaeTcs Tpa-
MYHO, TaK KaK anroputMmusaums 4encTeus npocta - oT 0bLLero Yucna BoIHECEHHbIX NPUrOBOPOB Ha onpasaa-
TenbHble npuxoanTcs okono 0,1%, KoTopbIi 6onbLLe CONOCTaBUM CO CTAaTUYECKON MOTPELUHOCTbIO, @ Mo (hakTy
97O nokasatenb HeraTuBHOW TeHaeHuun cypnos PO. B gencteutensHoctn 3a 2020 rog B THOPbMbI OTMPaBu-
NIUCb OKOMO 4,5 ThIC. Yen., MOEHTUYHOE KOSNIMYECTBO MOSTYYUIIM YCIIOBHBIN CPOK; @ OCTABLUMECS MOSTYYunK cre-
AyloLiMe HakasaHus B BUAE LWTpachoB, Ha3HAYeHWs Ha UCnpaBuTenbHble paboTbl, NULLEHNS NpaB 3aHUMMaTb
onpegeneHHble JOMKHOCTU W apyroe. MonyyeHHble Bblwe Undpbl YKasblBalT HA HECOBEPLUEHHOCTb Cyzaeb-
HOW CUCTEMbI 1 NPaBOOXpaHUTESbHbIX cucTeM PO, KoTopble AOMKHbI AECTBOBATh, KaK eAUHbIA OpraH BacTu
He NpoTMUBOpeYaLLMi AencTayoLeMy 3akoHogaTensctey P®. Cywectsytowas npobnema Tpebyet onepatue-
HbIX PELUEHNI U TaKTUYECKUX JENCTBUN.

[Mpobnema npoueHTa onpasgaTesbHbIX NpurosopoB B PO HaxoaMTCS Ha HU3KOM YPOBHE, Kak B MPUHLIM-
ne v no Bceil Poccum 1 CBSA3aHO 3TO Mpexzae BCEro C TeM, YTO Ha CTaguu pacCMOTPEHUS 3asBREHUs O npe-
CTYNfIEHUN CrnegoBaTeny U A03HaBaTeNM JOCKOHANbHO He pa3bupatoTcst B 06CTOATENbCTBAX MHUMAEHTA W
MPMHUMAIOT CMELLHOE peLleHure - Bo30YX4atoT yronoBHoe Aerno. B nocrneaytolem, ecnv nogo3peHne He nog-
TBEPAUTCA, NPEKPATUTL YrOIOBHOE NpecriefoBaHne byaeT o4eHb CriokHo. OnbITHbIE aaBOKaTLI B 9TOM Clyyae
MOryT MOCTaBWUTbL BOMPOC 00 yLiemneHun npas Yenoseka. Ecnv geno npekpatar (Mnu passanutcs), Moryt
Haka3aTb W cregoBaTens, 1 PyKoBOAWUTENS CNeACTBEHHOMO Noapa3aeneHus, u gaxe npokypopa. Cyabl PO, kak
NpaBuro, NOAAEPKMBAKOT NO3ULMIO NPABOOXPAHUTENBbHBIX OPraHoB, O4HAKO, KaK CYMTAlOT MHOrMe 3KCnepTbl-
topucTbl (agBokathl) B PO, ecnm 6bl BbiCLIME MHCTaHUMK TpeboBanm OT criegoBaTeneit CTpororo cobrnioaeHns
3aKOHa MpwW COCTaBMNEHNN MaTEPKUaANOB, NOPOYHAS NPaKTUKa «CbipbIX» Aen npekpaTunack bl nouTh cpasy. Ms-
MEHeHWe nokasaHui B Cye NpakTUyeckn He npuHumaeTcs. B ocHoBy npuroBopa 6yayT nomnoxeHbl «aokasa-
TenbCTBay, JobbITble B X0Ae NpefsapuTensHoro cneacteus. OTkas NoacyaMMoro OT CBOMX MokasaHui, uame-
HEHWUI UX CBUAETENAMU U NOTEPNEBLLMMM Cyabl 0BbIYHO PACLIEHNBAIOT, KaK XenaHue u3bexarb YrofioBHOM 0T-
BeTcTBEHHOCTU. [laxxe B CMU 4acTo ynoMuHatoT cyyam, Koraa npuroBop MoSHOCTbHO NMOBTOPSET 0OBUHUTENb-
HO€ 3aKTYEHNs. JTO FOBOPUT O TOM, YTO CyAbM Cemno LJOBEPSIOT NpaBoOXpaHUTENsAM. M N0 MHEHWO MHOTUX
aKkcnepTos-topucTos PO cyabyu pasyumnuch nucatb NpuroBopbl. Mpy 3TOM HaZo YECTHO NPU3HATLCA U YronoB-
HOe [eno cTanu HeornpaeAaHHO O0ObeMHbIMW. PaHblue 0OBUHWTENBHOE 3aKMioYeHWe cnegoBaTenu nucanm
CXaTo U NaKOHWYHO, a CErodHsl OHO MpefcTaBnseT coboit OrPOMHbI MacCUB HEHYXHON MHApopMaumn. U/ no
AaHHbIM NopTana NpaBoBOW CTATUCTUKW, 3a NPOLLNbIN rof B PocToBckorn obnacTtu 3apernctpupoBaHo bonee 61
TbIC. NPECTynseHnid. [NpaBoOXpaHNUTENM CMOMIN YCTAHOBUTb TOMbKO 23,3 ThIC. ML, KOTOPbIE UX COBEPLLKIN.

[anee npegcraBum utor paboTbl M NEPCNeKTMBLI pasBuTUs cyaebHon cuctembl PO, kak 6asoBoro
3BEeHa NpaBOBOro rocyapcTaa.

3a nepvog 2020 roga MaHaemust He NOBMMUSNA HA CHWXEHWE Harpysku Ha Cyaen. 3a npoLeaLumi
rof, POCCUACKUE Cyfbl HE OrPaHMYUINCL «MPOrPaMMON MUHUMYM», a BbliBpanu «nporpammy MakCUmMym» W
paccMOTPeNn «NpaKTUYECKM BCE» 0BpaLLeHns rpaxaaH, KOTOpble K HUM NOCTynunu: B cpaBHeHun ¢ 2019 r.
BonbLe Ha 11% wu no utory 38,4 MnH. cyaebHbix aen. OCHOBOMONOrasch Ha CTaTUCTUMYECKME AaHHble Bepxo-
BOro cyaa B Lienom cyabl cybbekto PO cyaebHyo AedTenbHOCTb BENM MHOTOACNEKTHO M 3pGeKTUBHO, TaK
nokasatenu 99% ctabunbHOCTM CyaebHbIX akToB Mo rpaxaaHckum aenam; 97% no 3KOHOMUYECKUM Cnopam.
MMpu 3TOM cyabl 06LLeil PUCOUKUMM HapyLLIany CPOKK Nnwwb no ogHomy aeny 13 100-a pacCMOTPEHHBIX Aen,
a npakTuka apbutpaxHbix cyaoB no asym u3 100-a paccMOTPeHHbIX Aen. ApryMeHTUpys TOMbKO Manoin va-
CTbIO MOKa3aTenen SBNseTcs BO3AMOXHbIM YKa3aTb Ha YCTOMYMBYIO NO3nLmto cyaebHon cuctemsl PO apgantu-
POBaTbCA K COBEPLUEHHO HOBOMY SIBMEHUIO, Kak MMaHaemus-2020, yero Henb3s ckasaTb MPO OMbIT U NPaKTUKY
€BPONENCKMA CTPaH, Tak Kak cabilwe 50% Cya0B NPOCTO NPEKPaTUN CBOK LEATENbHOCT.

Tem cambim oueHuBas cyaebHyto cuctemy PO B nepuog MNMangemnn-2020 moxHo roBopute 06 obecne-
yeHWn egumHctBa cyaebHon npaktukm BC PO Ha ocHoBahmm nm. 1 4. 7 ct. 2 mu n. 7 4. 1 ct. 7 ®3 ot
05.02.2014 Ne3-0K3 «O BepxosHom Cyae Poccuitckon ®efepaunmy», KOTOpble Hanaaunm u akTyenu3vupoBani
cBOto paboty B pernoHax PO, utobbl oHa Gbinia 3GhheKTUBHOM, NPO3PAYHONA, MOHATHON, OCTYNHON ANS Npec-
Cbl W rpaxaaH.
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/I Tomy npakTuyeckuit npumep, koraa BepxosHbin cyn PO Bo B3anmogenctaum ¢ CoBeTom cyaen npu-
HANMW «KOPOHABMPYCHBbIE» Pa3bACHEHWS MO BOMPOCaM MPUMEHEHUS 3aKOHOAATENbHbBIX U3MEHEHUN U MHBIX
Mep no npoTtueoaencTanto pacnpoctpaHeHns COVID-19 npencTtaBneHHbix Ha PucyHke 3:

LincppoBble TEXHOMOMMM NOMOrAK poccunckum cynam B Mangemuto 2020 cbirpas 0aHY U3 BaXHbIX TEX-
HOMOrMYECKMX 1 NPaBOBbIX PONei B npucnocobneHnm cygos k pabote ¢ ucnonb3oBaHe metogonorum u AT B
acnekTe NpakTUKW pacCMOTPEHUS Aen B Cydax B pamMkax BUAEOKOH(EpPEHUMIn B peanbHOM pexume Bpeme-
Hu (MocTaHosneHue Mpesngunyma BC PO u Mpesnanyma Coseta cyaen PO ot 18.03.2020 r. Ne 808, nocra-
HoBnenue [Npesngnyma BC PO n MNpesngnyma Coseta cygen PO ot 08.04.2020 r. Ne 821). Kctatu, nepsoe
OHIamH-3acefaHune C UCMoMb30BaHWEM JIMYHbIX YCTPOWCTB JOCTyNa K Buaeo-koHdepeHu-caasm (BKC) cocto-
anocb 28.04.2020 B ApbutpaxHom cyge Amano-Hereukoro AO. Mcnonb3oBaHue AT no3sonuno B Lugposom
NPOCTPaHCTBE MPOBOANTL CyaebHble 3acedaHus cobniogas NpUHLUMNLI 3aKOHHOCTM, CpaBeaIMBOCTH, ryma-
HW3Ma, MPO3PaYHOCTM, TEM CaMblM BbIBOAS NMPAKTUKY Cy[A0B COBEPELLUEHHO Ha HOBbIA YPOBEHb HE 3HAKOMbIN
elle ans Hux B Havane 2020 roga. [JaHHbIN ONbIT SBASETCA 3HAYMMbIM TaK Kak NO3BOMW COBEPLIEHCTBOBATbL
pencteus u paboty cynebHoit cuctembl PO B ocHoBe npaBoBbIX UT-MHCTPYMEHTOB U NMPUMEHEHUS HOBbIX
NPaBOBbLIX PerfiaMmeHToB No Ux 06eCneyveHno U peanusauu Npu UCMonbL30BaHUK CyabSMU B NpoLecce pac-
cMoTpeHus aen. Ho gaxe 6e3 npoueccyarnbHbix nonpasok cyabl nposenu 400 000 cygebHbix 3acegaHnid no
BMAEOKOH(EPEHLICBA3M; IOPUCTHI U rpaXkaaHe nodanu B Cyabl 3 MIH. 4OKYMEHTOB B ANEKTPOHHOM BUAE.

Mpobnema v peleHne coumansHbix Bonpocos BC PO.

B nepwop MaHaemnn-2020 n cerogHs BC PO npogomxatoT yCuneHHo yaenstb 0coboe BHUMaHue Tpy-
[OBbIM U CoLManbHbIM CyaebHbIM genam, KOTOPOMY MOCBSALLAKT AOCTAaTOYHOE KOMMYECTBO TEMAaTUYECKMX
0630poB npakTuku. OgHUM M3 NPUMEPOB MOXET CyXMuTb «[10ACYAHOCTb, NPOrYN M yTpaTa AOBEPUS: «TPYLAO-
Bon» 0630p npakTukn BCy», 4To no3sonsieT obecneumsaTb CUCTEMATU3ALMIO €OMHCTBA AENCTBYIOLWEr0 3aKo-
HOAATEeNbLCTBA HECMOTPS Ha NPOUCXOASALLEE HOBOE SBNEHME.

Tak, B 2020 r. cyapl ygosnetsopunn 96% TpeboBaHuin 06 0653aTensCTBE NPEAOCTaBUTL KUMNbE AETAM-
CMpOTaMm; Harpyska Ha cyfpl no rpaxgaHckum genam pactet +10% 3a rof; B3biCKaHue AOMroB No kpeautam
coctasnseT - 9 MrH. aen; 3a yenyrm XKKX - 8,7 mnu gen. Cyabl yaosneTtsopunm (97%) 3asBneHHbIx paboTHY-
kamu TpeboBaHW O B3biCKaHuM 3apnnarhbl, (83%) TpeboBaHuMin 0 NpeaoCTaBNEHNUN rapaHTUA 1 KOMMEHCALN,
NpeayCMOTPEHHbIX TPYAOBbIM 3akoHo4aTenbCcTBOM, (44%) TpeboBaHuin 0 BOCCTaHOBIEHUM Ha paboTe. Ku-
NMLLHBIX cnopoB yBenuunnock 9 miH. 3a 2020 r. npotve 8 MnH. — 3a 2019 1.; (97%) OT Takux CnopoB — 3T0 0
B3bickaHuu gonros no XKX. Cemeitbix cnopos paccmotpenu 720 000 gen, u3 Hux (51%0 npuHagnexut o
pacTopxeHun bpaka u pasgene UmyLLecTsa.

Mpo6bnema cynos 2020 r. B cpaBHeHumn ¢ 2019 1. onpefeneHa CocTosiHUE YBENMYEHNS Aen no BaHKpoT-
CTBY, YTO OYEBMOHO, W CHWXEHWE NoKasaTenen 3KOHOMUYECKMX CMOPOB (cnag BBWAY NaHOEMWUM SKOHOMMUYe-
CKOM aKTMBHOCTW): apbutpaxHble cyabl B 2020 r. paccMoTpenu 1,5 MITH. CMOpPOB, YTO 3HAYUTENBHO MEHbLLE,
yem B 2019 r., Torga ux 66110 1,879 MnH. Mpu 3TOM 3HAYNTENBHO YBENMYUIOCH KOMMYECTBO GAHKPOTCTB
rpaxgaH - 74 600 npotue 50 700 rogom paHee. KonnyecTBO HOBbIX 4en 0 GAHKPOTCTBE OPUANYECKNX ML,
HanpoTmB, cHuaunock ¢ 34 800 go 27 700 cyaebHbIn aen BBUAy GaHKPOTHOrO MOpPaTOPWs, KOTOPLIA BBOAWIH
B naHaemnto-2020. KonnyectBo CNopoB € y4acTUeM WHOCTPaHHbIX N, B apbutpaxHbIx cygax coctasumno 10
700, a gons BbIMrpaHHbIX UMK cnopoB 88%, OaHHbIN NokasaTenb yBenuuuncst B cpaBHeHun ¢ 2019 rogom
(85%) Ha 3%. ApbutpaxHble cyabl yaosnetsopunu Bcero 38% TpebosaHuin 06 ocnapueaHuy SEACTBUAN U
Be3neicTBINA BNACTHbIX OPraHOB NP 3TOM B CMopax € aHTUMOHOMOMbHBIMW OpraHami GU3HEC BbIrpan nLb
27% cnopos ¢ PAC B apbuTpaxHbix cyaax.

Ha navano 2020 r. B P® HacuutbiBanocb 524 000 yen. 3aknoyeHHbIX, a B 2019 r. nokasatens cocta-
Bun - 482 900 yen. B anHamuke pocT HesHaumTenbHbln. Cyabl HemHoro pexe otnpaensnu 8 CA30: 91 700
ven. — 2020 r.; 96 400 ven. - 2019 roa. Beero B nepuog Mangemun-2020 ocyaunm 582 500 Yenosek; HEMHO-
MMM yZanocb OCMOpUTb NPUrOBOP (B KACCALMOHHbLIX U anennauMOHHbIX MHCTaHLMAX OTMEHWUNN O0BBUHUTENb-
Hble npurosopbl B oTHoWweHMM 8 300 yen. n cmaramnu npurosop Ans 17 000 Teic. Yen., To ecTb nuwb 1 13 23
*anob no yronoBHbIM feniam nomorana fobuTeCs OTMEHbI UK CMSArYeHus npurosopa. Kaxaoro Tpetbero
OCYXZEHHOr0 MPUroBOPUAN K pearibHOMy CPOKY, KaXOoro AecsToro 06BMHSEMOro Mo «npeanpuHUMaTenb-
CKMM» COCTaBam OTMPaBUIN B KOMOHMIO, AN OCTanbHbIX 13bpanu apyroe HakasaHue. YronoeHbix aen (38%)
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B OTHOLLEHMM NpeAnpUHAMATENen Cyabl M BOBCE NPeKpaLLaloT; pacnpeaeneHue aen mexay ocobbiM 1 o6Lmm
NOPSIAKOM PAacCCMOTPEHMS YrONOBHbIX Aen nouTh pasHoe; (53%) yronoBHbIX Aen paccMotpenu B oblem no-
psake; (47%) yronoBHbix gen B ocobom nopsake. Mpn atom B ocobom nopsake, KOTOpbIi npeaycMaTpuBaeT
Npu3HaHWe 0BBUHSEMbIM CBOEN BUHbI, ocyanmv 83% durypaHTos, B 06wem — 66 npoueHToB cygamm PO, Cy-
Abl NPeKpaLLaoT yronoBHble Jena ¢ HazHaveHueM cyaebHoro wrpada: 2020 r. - 62 000 gen, aB 2019 1. - 52
500 gen, 1o ecTb B nepuoa MaHgemun-2020 yeenuunncsa nokasatenb npekpaileHns cygamu PO yronosHbIX
Aen ¢ HasHayeHueM wrpadpa Ha 10 000 gen. Lindopa oTpaxaeT noNOXUTENbHYIO NPaKTUKY B acrekTe akTus-
HOrO NPUMEHEHUs Cyaamu NPUHLMMNOB ryMaHW3aLuy B YronoBHOM npoLecce. Kakoa xe cneuuduka peLleHns
AaHHOW NpobnemMbl M NepcnekTMBa ee peLleHns Ang passUTUS U COBEPLUEHCTBOBAHUS CydebHOM CUCTEMBI
P®. MnaBHbIA X0 Ha «TOMbKO ryMaHHOE NpaBoCyaue», BEPXOBEHCTBO 3aKOHa MpW peanu3auun 3akOHOAa-
TENbHOWM MHULMATWBbI, HaNpaBMNeHHON Ha creayloLee, NpeacTaBuM:

Mpeacenatens BC PO, UneH MNpeanagnyma BC PO Jlebeges B.M. npogonxaeT npobnemy peLueHus ry-
MaHu3auuy POCCUICKOrO YrofIOBHOMO 3aKOHOAATENbCTBA C LEMbI0 COBEPLLEHCTBOBaHMSA npasocyaus PO u
YKpenneHuo yHaaMeHTanbHbIX NPUHLMMOB CyA0NPOU3BOACTBA: NPOUCXOAMUT paboTy No AeKpUMUHANMU3NP O-
BaHMI0 HEKOTOPbIX AESHUIA, HE NpeacTaBnsoLWmMX 60MbLION 0BLLECTBEHHON ONACHOCTH; OrpaHUYeHo n3bpaHue
Mepbl NpeceyeHuns B BIUOE 3aKMIOYEHNS MOA CTPaXy; pacLUMpeH nepeyeHb OCHOBaHUN 0CBOBOXOEHNS OT yro-
NOBHOW OTBETCTBEHHOCTW, BHECEHbI N3MeHeHus B YK P® B uensax auddepeHumanuy npectynneHnii u uHam-
BMAYyanu3aumn HakasaHWi, 4To B LIENIOM ONTUMU3MPYIOT npakTuky 20 neT uccneposaquini u obpaiyeHni Mne-
Hyma BC Kk npobrieme HasHayeHUst HakasaHWi 1 3bpaHus Mep NpPeceyeHmns, KOTOPbIA HOCUT NepMaHeHTHbIN
XapakTep B YrofoBHOM W cyaebHOM npaee. HenpepbliBHbIA NPOLECC MO CO34aHM0 YCIIOBUIA ANs 3aMeHbI pe-
anbHOro nuweHns ceobofdbl anbTePHATUBHBIMW MEpaMi HakadaHusi onpesensieT KOHCONMAAUMI0 YronoBHOrO
3aKoHopaTenscTea P® B ycTpaHEHUM HeraTUBHON NpakTuku cygamn PO n coxpaHss no3uUmio cyaa, kak rnas-
HOro rapaHTa npaBoBOro rocyJapcTaa.

3a nepuog 2020 n Havana 2020 roga BC P® pan pasbsACHeHMs, 4TO NOSIBUNMCH MpaBuia W ycnexw
«CMIIOLIHON Kaccauumy B YrofloBHOM npoLecce, bonee roaa Hasag npucTynunu kK pabote HoBble Cyabl, KOTO-
pble BbINOMHWUNWN MaccuBHble 06beMbl paboTbl B OCHOBE: HOBbIE CyAbl 0BLLER HPUCANKLMM NPOBEPSIN BCE
KaCcCaLMOHHbIE Xanobbl Ha NMPUroBOPbI, HO MPOMEXYTOYHBIE aKTbl - TOMNbKO BbIBOPOYHO; AaHbI TOYHbIE YKa3a-
HWA no obpalLLeHuio, ecnu NPUroBop BCTYNUN B CUTy A0 Hayana paboTbl CyaoB, @ KaccaLyoHHyo xanoby xo-
TAT nogatb nocne. M kak cnefcteune, «CnoLHas kaccauus» nokasana cBow 3geKTUBHOCTb - CyAbl Tenepb
YOOBNETBOPSAIOT KacCaLMOHHbIe Xanobbl 3asBuTeNei 3HauMTeNbHO Yalle, YeM elle ABa rofa Hasag. Takke
MpeanaeHtom PO B 2021 r. nognucaH 3akoH O CpoKax CMOLHOM Kaccauuy onpeaensiowen nopsaok obxa-
N0BaHWS BCTYNWBLLIErO B CUITy NPUroBopa - B TeveHue 6 mecsaues. Hosble nonpasku B YK P® ycTtaHasnmsa-
0T, B YaCTHOCTH, 0BS3aHHOCTb CYJ0B YKa3biBaTb B PE30MIOTUBHON YaCcTW anennsuMoHHbIX NpUroBopa, onpe-
LENeHUs UNW NOCTaHOBNEHUS Pa3bsACHEHUS O NOPSAKe U cpokax Ux obxanosaHus. Takke Heobxogumo byaeT
WHOPMUPOBATL OCYXOEHHOrO UMK ONpaBLaHHOro O MpaBe XodaTalcTBoBaTh 06 y4acTuM B PaccMOTPEHWM
YrofI0BHOTO Aiefia CyA0M KacCaLMOHHOWN MHCTaHLMN.

Takxe, B.M. llebeneB npoaHOHCMPOBaN HECKOMNbKO HOBLIX NocTaHoBneHui MneHyma BC P® Ha 2-e no-
nyrogue 2021 roga B 4acTu pasbsACHEHWA Nopsaka AanbHENWero pacCMOTPEHNS rpaxaaHCKMX Aen B Kacca-
LIMOHHOW 1 anennsLMOHHON MHCTaHLMsX; 0B0BLWMT NpaKTUKy AOCYAEBHOro yperynmpoBaHus CropoB 3a nepu-
oa 2020 v 1-e nonyrogue 2021 r.; onpefennT UCMNONMHEHWE 3aKOHOAATeNbCTBa O 3anore. Takke B NepenekTu-
BE BCE )€ rOTOBUTCS NPOEKT N3MEHEHWN M JONOMNHEHUI B aencTBytowee MNoctaHoBnexne «O cyaebHoin npak-
TUKE NPUMEHEHUS 3aKOHOAATENbCTBA, PErYIMPYIOLLEero BONpOCh AUCUMNIIMHAPHON OTBETCTBEHHOCTY CyAemn,
nonpasku Ha nepuog 2021 roga — He pasrnaiiatoTcs.

B cdhepe 3akoHopaTenbHOM AEATENbHOCTW CyObekT 3akoHopaTenbHoi uHuumatuesl BC PO no-
NpexHeMy BblenseT B ka4ecTBe OAHON U3 CaMblX MPUOPUTETHLIX MHULMATUBY - O BBELEHWUWM UHCTUTYTA Yro-
NOBHOrO npocTynka. Ha cerogHs 2021 r. HaxoaMTCs B CTaTyce COOTBETCTBYHOLWEro 3akoHonpoekTa Ne 612292-
7 «O BHECEHWUN M3MEHEHMIA B YTONOBHBIN Koaekc Poccuickoit degepauun 1 YronoBHO- NpoLeccyanbHbIn
kogekc Poccuiickon deaepalinm B CBA3N C BBEAEHWEM NOHATUS YrONIOBHOIO NPOCTYNKay, pa3paboTaHHbIi B
pamKax BeAyLiencs Ha NPOTSHKEHUM nocneaHnx neT paboTbl N0 ryMaHM3aLmMm yrofoBHOMO 3aKoHO4aTeNbCTBa
W NPaBONPUMEHUTENBHON NPpaKTUKK (Pernctpaums 3akoHonpoekTa 1 matepuanos k Hemy B CAQL ' B koH-
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ue 2018 roga). OgHako 3akoHOMPOEKT He Bbln paccMOTpeH gaxe B nepBoM uteHun. B oktabpe 2020 roga
Cyg otosBan ero, ¢ TeM YToObl BHECTW HA PACCMOTPEHWE HWXKHEN NanaTbl NapfiaMeHTa HOBbIW, Npegnonara-
toLmin 6onee LWMPOKOe NPUMEHEHME MHCTUTYTA YroNoBHOro npocTynka, 3akoHonpoekT (MocTtaHosneHue Mne-
Hyma BC P® ot 13.10.2020 r. Ne 24 «O BHeceHun B [ocygapcTsenHyto [lymy ®enepansHoro Cobpaqus PO
npoekTa eaepanbHoro 3akoHa «O BHeceHun nameHeHun B YK PO n YIK PO B cBs3u ¢ BBEAEHMEM MOHATMSA
YronoBHoro npoctynka». CornacHo HOBOMY MPOEKTY HOpMbl 06 yronoBHOM npocTynke OyayT pacnpocTpa-
HATBCA Ha 112 CyWEeCTBYIOLMX COCTABOB MPECTYMNEHU HeBOMbLION M CpedHen TSHKECTU, COBEPLLEHHBIX
BNEPBbIE M HE CBSA3AHHBLIX C MPUMEHEHUEM HAcUnus U NPOTUBOMPABHON AESTENbHOCTLIO OpraHN30BaHHbIX
rpynn — nepBas Bepcus NPOEKTa, HaMoOMHUM, Npeanarana cynTaTb YronoBHbIM NPOCTYNKOM psiA NpecTynne-
HWA HeBonbLon TshkecTn. Ewwe ogHa uges BC PO, noka He oopmMiieHHas B 3aKOHOMPOEKT, KacaeTecs Takux
Aen YacTHOr0 OOBUHEHWS, KaK YMbILLSIEHHOE NMPUYMHEHWE NEerkoro Bpeda 340poBblo (4. 1 ¢T. 115 YK PO),
HaHeCeHWe He NOBMEKLUMX MPUYMHEHWS Bpeda 340POBbLI0 NOGOEB NULIOM, NOABEPTHYTHIM aAMUHUCTPATUBHO-
My HakasaHuto (cT. 116.1 YK P®), kneseta (cT. 128.1 YK P®). B 2020 r. aena o coBepLueHnn 3TX npectynne-
HWIA BbInK paccMoTpeHbl B oTHoWeHU 10 Thic. nuu: 39% KoTopbix Oblan oCyxaeHbl, 7% onpasgaHbl. B 071-
HoweHun 54% o0BBMHAEMbIX YronoBHble Aena Oblau NpekpalleHbl, Tak kak co cnos lNpeacenatens BC PO:
«MO 3TOW KaTeropuu Len He OCyLLecTBNSAeTCs f03HaHWe, 0653aHHOCTb No cOopy AOKa3aTenbCTB BO3naraeTcs
Ha NOTepneBLUKX, KOTOPbIe HE HaaeneHbl NyBNNYHBIMIA NONHOMOUMSMY, B BOMBLUMHCTBE CIy4YaeB He ABNSOT-
A NPOHECCMOHANbBHBIMI OPUCTAaMK1, HEPEOKO HAXOASATCS B 3aBUCUMOM MOMOXEHWN OT 0BBMHSEMOrO, OCO-
BeHHO NO Aenam O AOMAaLLUHEM HacUuK, W UCMONHeHWe 06s13aHHOCTI No cBopy AoKa3aTenbCTB AN HUX SIB-
NAeTCs KpanHe 0bpemeHnUTENbHbIM. B 3TOM CBA3W NpeAcTaBnseTcs LenecoobpasHbiM OTHECTW 3TH KaTeropum
YrOMOBHbIX A€n K Aeflam YacTHO-NybnmMyHoro 0bBrHeHMs, o KoTopbiM ByAeT NPOBOANTLCS AO3HAHME.

3a nepuop 2020 roga akTMBHO LWna pabota u B cchepe obecneyeHns eauHoobpasnst npaBonpuMeHe-
Hus: B 2020 rogy MneHymom BC P® npunsito 12 noctaHosnexni, Mpesngnymom BC PO ytepxaeHo 16 06-
30poB cyaebHON NpaKTukK, B TOM Yuche 2 0b3opa, KoTopble Hamu Bbinu NpecTaBneHbl Bbile NOCBSALLEHHbIX
BOMpPOCaM MPUMEHEHUs 3aKOHOL4ATENLCTBA U Mep MO MPOTUBOAENCTBUIO PACMPOCTPAHEHWMIO Ha TeppUTOpUM
P® HOBOW KOPOHABMPYCHOM WMHAEKLMM - 0B03HAYEHHBIE B HWX MPaBOBbIX NO3ULMKM YYTEHbI, NPU PAacCMOTpeE-
Hum 6onee 150 TbiC. Aen n MaTepuanos.

[MpOrHo30B 0 TOM, CKOSbKO NocTaHoBneHui MneHymom BC PO 6yaet npuHsaTo Bo 2-m nonyrogum 2021
r. - Cyq noka nybanyHo He OMOBELLAET, HO MaHbl, KoTopble Bbinu nocTasneHsbl Ha 1-oe nonyrogune 2021 roga
BC P® BbinonHeHbl B MofHOM 06beMe ¢ y4eTOM MPOrHO3HbIX CLEHapUeB NPaKTUKOMPUMEHEHUS B YCIOBUSX
MOCTKOPOHABUPYCHOTO KpU3ica, COCTOSHUS CyaebHOM NpakTUKK, pearnbHOro nofioxexue cyaebHon aesterb-
HOCTU B cybbekTax P® n Apyrie BaxHbIX NokasaTenen, KOTopble B paMKax HaCTOSLLEro 1ccnegosaHus Ooiim
nNpeAcTaBneHbl B NPOLIECCe aHanu3a passuTus CyaebHor cucteMbl B cybbekTax PO 1 B 4aCTHOCTU B PETMOHE
PocToBckas 06nacTb: pasbscHeHe BONPOCOB NPUMEHEHUs 3aKOHOAATENbCTBa O JocyAebHOM yperynupoBa-
HWK CMOPOB, O 3arore, aHTUMOHOMOIBLHOMO 3aKOHOAATENLCTBA W MHOE. HO TO YTO Ha NepcnekTUBY B pa3BuTM
cynebHoi cuctembl PO octaeTcs eanHo v Heobpatmo, 4yto Cya — 3TO rMaBHbIA rapaHT NPaBoOBOro rocyaap-
cTBa, 06 3TOM CBUAETENBLCTBYET MPOBEAEHHbIE 3Tamnbl HACTOSLLEr0 MCCEAoBaHWA U yyTeHa coBCTBEHHAs
no3nLMs aBTOpa B OCHOBE KOMMIEKCHOMO aHanuaa ¢ UCnonb30BaHWEM OPUANYECKX TEXHUK U TaKTUK AN A0-
CTUXEHWS LIeNM 1 PELLEHUM 3aaa4 Hay4YHoi paboTbl.
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AHHOTauuA: aBTOP MCCMEMyeT 3BOMIOLMI0 MONMMUTUKO-NPABOBLIX B3IMAA0B aHTUYHbIX aBTOPOB Ha rocyaap-
cTB0. OBBSCHSETCS PONb YYEHMIA aHTUYHBIX aBTOPOB B AaNbHEILLEM Pa3BUTIW TEOPUM NPABOBOIO rocyaap-
cTBa. PackpblBaloTCs BaxHEMLLME NPUHLMNbI OCYLLECTBNEHS NPaBOCYAUS B rocyfapcTee, nexalyne B OCHO-
Be MOHMMaHWs PoNi NPaBOCYAKS B COBPEMEHHOM NPaBOBOM roCyapCTBe.

KnioueBble cnoBa: npaBoBOe rocyaapcTBo, UCTOPUS TOCyAapcTBa W npasa, UCTOPUS MOMUTUYECKUX W NPaBo-
BbIX Y4YEHWI, NPaBOCYAMe, PUMCKOE NpaBo.

CONCEPTS OF THE RULE OF LAW AND JUSTICE IN ANCIENT POLITICAL AND LEGAL THOUGHT
Babloyan Khachik Gevorgovich

Abstract: the author examines the evolution of the political and legal views of ancient authors on the state.
The role of the teachings of ancient authors in the further development of the theory of the rule of law is ex-
plained. The article reveals the most important principles of the administration of justice in the state, which un-
derlie the understanding of the role of justice in a modern state governed by the rule of law.

Key words: legal state, history of state and law, history of political and legal doctrines, justice, Roman law.

Teopust NpaBoOBOro rocyAapcTBa B OKOHYaTeNbLHOM Buae Obina cchopmynmpoBaHa Tonbko B XVIII cto-
netun. OHaKo NpescTaBEHNs O HEKOTOPbIX CYLLHOCTHbIX CBOMCTBA NPaBOBOrO roCyAapcTBa MOXHO OTCre-
LMUTb YXe B COYNHEHMSX aHTUYHbIX aBTOPOB.

lnatoH B Ananore «KpuTOH» NPUBOAMT Takoe NOHUMaHWe cnpaBeanmBocTu: «M BOT CnpaBeanmBoCTb:
He YKIOHSATLCS, He OCTaBNATb CBOEr0 MeCTa, BO W Ha BOWHe, 1 B Cyae, W Be3ae Aenatb TO, Y4TO MoBenesaroT
ropog v 0TEYECTBO; UMK YX MOKasaTb eMy, B YeM COCTOUT CYLLECTBO CrpaBefMBOCTU. Hacunue xe 1 B 0T-
HOLLEHMM K OTLlY 1 MaTEpU HEYECTUBO; @ B OTHOLLEHUM K OTEYECTBY OHO eLLe Xyxe». [4]

B ocHoBe cnpaBeanuBoro rocyaapcTea NEXUT CrpaBensIMBbIN YeNlOBEK, KOTOPbIA OCO3HAET Pofib U
LIeHHOCTb MpaBa ¥ NoToMy cobriogaeT npaBoBble HOPMbI. NS 3TOro rpaxaaHuH JormkeH 0bnajaTth BbICOKUM
YPOBHEM MPaBOCO3HAHWA. A Camo MPaBOCO3HaHME MOXET CCOPMMPOBATLCA TOMBKO MPU YCMOBUW y4acTus
rpaxaaHuHa B XW3HK Nnonuca, B TOM YMcne — B NPaBOTBOPYECKOI M cyaebHomn gestensHocTw. o cnosam B.C.
HepcecsHua, «Cokpat pa3suBaeT cBOe0OpasHylo naTepHanmncTCKyo BEPCUI0 JOrOBOPHOM CBSA3M rpaxaaHnHa
W rocygapcTBea, cornacHo kotopoit OTeyecTBo 1 3akOHbI — BbILLE WU AOpoxe oTua 1 Matepuy. [3, C.132] Mpo-
BO3rnaluaeTcs uges 6e3ycnoBHOro rocnofcTea npasa B CNpaBeAnvMBOM rocyaapcTae.

ApuCTOTENb, XOTA U KPUTUKYET NONUTUYECKY0 Teopuio [naToHa, B 4acT NOHUMAaHUS CNpaBeanMBOCTY
rocygapcTea pa3suBaeT ero npeactaBneHus. OH MULLET, YTO «...TOMbKO Te rocyAapCTBEHHble YCTPOWUCTBA,
KOTOpble MMELOT B BUAY 0BLLYH NOMb3y, ABNSIOTCS, COTNACHO CO CTPOrOM CpaBeanNBOCTbI0, NPaBUIbHBIMMY.
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[1, C.102] HenpasurnbHble Xxe rocynapcTsa, no ApuCToTento, eCTb Takue, rae camo rocyfapcTso CyLecTByeT
He paau BCero Hapofda, a paau BNacTBYOLMX. [TpUYMHON TOMY SBNSIETCS TO, YTO FOCYAAPCTBO — «ECTb 0bLLe-
HWe ceoboaHbIX Ntoaeny. OTcroga «rocyaapcTBEHHbIM Bnarom SBRSETCA CNpaBeasMBOCTbY, KOTOpasi COCTOUT
B obecrneyeHnn bnaroit Xu3Hu BCeM rpynnam HaceneHns. ApUcToTeNlb OTMEYAET, YTO TOMbKO HeNpaBusibHbIE
rocyfapcTtaa (B 3aBMCUMOCTM OT pexumMa) MoryT obecneynBathb 3aluTy NpaB TOMbKO OAHOW rpynnbl — 6oraThl,
3HaTHbIX 1 T.N. Takum 0Bpa3om, OH BnepBsble BbigenseT HeobXxoaMMOCTb 06ecrneyeHmns pearbHOro paBeHCTBa
npaB BCeX YneHoB obulecTsa.

B nanbHenwem npu3Haku NpaBoBOMO rocyaapcTBa (XOTS 3TO MOHATUE eLé He BbIAENsnoch) packpbl-
BaKTCS B COUMHEHNSIX PUMCKUX MbICTIUTENEN W 1opUCTOB. Hanbonbluee 3Ha4YeHne B NOUTUKO-NPaBOBOM MbIC-
1N B KOHTEKCTE TeMbI UCCMEeSOBaHNS UMET CouMHeHus LinuepoHa. B counHeHumn «O rocygapcteay oTmeva-
eT1Cs, YT0 «/ICTUHHBIN 3aKOH — 3TO pa3yMHOE MOSIOXKEHWe, COOTBETCTBYIOLLEE NPUPOAE, PACPOCTPaHSIOLLeecs
Ha BCeX Noden, NOCTOSHHOe, BEYHOE, KOTOPOE NPU3biBaeT K UCMOSTHEHWIO AONTa, NpukasblBas; 3anpeLyas, ot
NPECTYNNEeHNs OTNYIMBAET; HO, OAHAKO, HUYETO, KOrAa 9TO HE HYXHO, He NPUKa3bIBAET YECTHbIM JIOAAM U He
3anpeLlaeT UM 1 He BO3AENCTBYET Ha 6eCyeCTHbIX, NpuKasbiBas UM YTo-Mnbo unu 3anpewyas».[5] Ecnum 3akoH
COOTBETCTBYET «ECTECTBEHHOMY pa3ymy», TO BbICLLEN [OOpoAeTenbio rpaxgaHuHa senseTcs 6e3ycrnoBHoe
cobntogexne 3akoHoB. OgHako cobnoaeHne 3akOHOB HEBO3MOXHO, eciim caMm Mo cebe 3aKoH HecnpaBeanvB;
LIMLepoH NpuBOAUT MHOXECTBO NMPUMEPOB HECTpaBeA/IMBbLIX 3aKOHOB M OOBACHSET Ha WX MPUMEPE HEBO3-
MOXHOCTb COBNIOAEHUS HECTPaBEANMBLIX 3aKOHOB.

CnpaBefnuBbIil 3aKOH, N0 €0 MHEHUIO, NEXUT B OCHOBE CYLLECTBOBAHWS rOCYAapCcTBa, NOCKOSbKY MO-
XeT 06beaNHUTB NIOAEN, a rocydapcTBO — 3TO pe3ynbTaT 0bbeanHeHns nogen. [ns Toro, 4tobsl 6biNo BO3-
MOXHO CO3[aHue Takux 3aKOHOB, HAapO4 AOMKEH y4acTBOBaTb B 3aKOHOTBOPYECTBE. [1OMUMO 3aKOHOTBOPYE-
CTBa Hapog Takke J0IKEH BbITb MPUYACTEH rocyAapCTBEHHON BRACTH, YNpaBieHuo rocyaapcTeoMm. MNpu aTom
MarucTpatbl (GOMKHOCTHbIE NNLA) AOMKHbLI NOAYMHATLCS Hapoady, bbiTb NOAKOHTPOMbLHLI eMy. Hapog Bnpase
N3MEHWUTb AEATENbHOCTb MarucTpaToB, ECAN 3TO COOTBETCTBYET MHTepecam Hapoaa. OH npuBOAMT npumMep,
CBSA3aHHbINA C NpuHATHEM 3akoHOB 12 Tabmuu: «BbIN0 NPUHATO peLleHne 0 TOM, YTOBbl KOHCYMbI U nneben-
CKue TpubyHbI 0TKa3anmch OT CBOMX MarucTpatyp, 1 4tobbl Bbinu n3bpaHbl AeLeMBUpbIl, 06MeYeHHbIe BENU-
yaiLueit BnacTbio U M3b6aBneHHbIE OT BO3MOXHOCTM NPOBOKaLMK, W YTOObI OHK 0Bnagani BbICLUMM UMMEPUEM
W COCTaBMNM 3aKOHbI». [5] Koraa xe aeuemBumpbl 3noynotpebuni CBoUMM NOMHOMOYMSIMM, TO Hapog fobuncs
NX CBEPXEHNS. ITO TaKke NOATBEPXAAET (PakT HeobX0ANMOCTW Hapoaa B NOMUTUYECKON AEATENBHOCTY.

B uenom LiMuepoH BbigensieT MHOXECTBO YCIOBUA CYLLECTBOBaHWS rocy4apcTBa; K vnucny Hanbonee
3HAYMMbIX OTHOCSTCS:

- HeobXxoaMMOCTb CyLLECTBOBaHMS CrpaBeaMBLIX 3aKOHOB, COOTBETCTBYIOLLMX «ECTECTBEHHOMY 3a-
KOHY»;

- HeobxoauMOCTb peanbHOro 06ecrneyeHnst KKPUANMYECKOrO PaBeHCTBA rpaxaaH;

- HeobxogumocTb 06ecreyeHns CyLecTBOBAHWS CUCTEMbI CLEPXEK W MPOTUBOBECOB M y4vacTus
rpaxzgaH B NOMUTUYECKO XM3HMW.

[anbHenwee pa3BuUTE NPaBOBbIE B3rMSAbl MOMYYUIM B COUMHEHMSX PUMCKUX HOPUCTOB-KMACCUKOB.
OHw, 0aHaKo, He BOAKOTCS B BOMPOCHI FOCYAAPCTBEHHOM YCTPOWCTBA, @ MOTOMY HENb3s CkasaTb, YTO WX BO3-
3pEHMs HanNpsIMyto MOBMMSNM Ha CTAHOBIIEHNE TEOPUM NPABOBOro rocydapcTa. OgHaKo UX uaeu nexar B OC-
HOBE MOHWMaHWS PONK Cyaa 1 NPaBOCyAMs B NPAaBOBOM rocyaapCTBe.

Pumcknin topucT YnbnnaH, roops o topuctax Boobie, otMeyaeT: «[o 3acnyram Hac Ha3Banu xpeLa-
MW, 6o Mbl 3aB0OTUMCS O NPaBOCYANM, BO3BELLAEM NOHATUS JOOPOro 1 CNpaBeannBoro, OTAENss CnpaBesd-
NIMBOE OT HECNPaBeAIMBOro, OTNINYAs 4O3BONEHHOE OT HEJO3BONEHHOTO, Xenasi, YTobbl 406pbIE COBEpLLE H-
CTBOBANMCb HE TOMbKO NYTEM CTpaxa HakasaHusl, HO U MyTEM NooLpeHns Harpagamu...» [2, C.83] 3o Bhbicka-
3blBaHWe XapaKTepU3yeT ponb HpUCMPYAEHUMN B xM3HM oblecTtea. KOpucnpyaeHums, npaBo — MO3BONSOT
obecneunTb Kak HOpManbHOE CyLLecTBOBaHWE 0DLWECTBa, TaK U ero nocneaytuee passutne. OCHOBHON 3a-
Aayen npaea byaeT SBNATLCS YCTAHOBNEHME CNPaBeAIMBOCTM.

Vicxoos 13 3TUX paccyKaeHuin, puMcKuii topucT aBen 0TMeYaeT, YTo TEPMUH «npaBo» (ius) MMeeT He-
CKOIbKO 3HAYEHWI: «...BO-MEePBbIX, «MPaBO» 03HAYaEeT TO, YTO BCErAa SBNAETCS CnpaBeanBbIM U 4o6pbIM, -
KaKoBO €CTECTBEHHOE NpaBo. B Apyrom cmbicne «npaBo» - 3TO TO, YTO MOSIE3HO BCEM UMM MHOMM B KoM
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rocyfapcrse, - kKakoBo LmBUIbHOe npaeoy. [2, C.87] [lanee oH oTMeyYaeT, 4To Mo «MpaBoOM» MOXET MOHU-
MaTbCA W cynebHas fesaTenbHOCTb MarucTpaToB (Mpexae BCero npetopa), a Takke “ camo MeCTo paccMOoT-
PEHUs Aena W BblHECEHNS pelleHus. ATa uuTata 0BOCHOBbLIBAET POfb NPaBOCYAUS B YTBEPXKAEHWW NpaBa B
rocygapctse. o MHeHuto [aBna, npaBoCyane NEXWT B OCHOBE AEeiCTBUS NpaBsa, a B ero OTCYTCTBUE peanb-
Hoe obecneyeHne 4eiCTBMS NPaBOBbLIX HOPM HEBO3MOXHO. Maructpat y MaBna — 3T0 «FOBOPSILLMIA 3aKOHY;
3aeck HabnogaeTes npsaMoe BUSHWE LiMuepoHa Ha NOHUMaHWe npasa U CnpaBeanBon AesTenbHOCTU op-
raHoB roCyapCTBEHHON BACTMW.

UTo kacaeTcs NpaBOCyAuMs, TO PUMCKUe OPUCTLI Janu Takoe onpedenenue: «HOctuums <npasocyame>
€CTb HeM3MeHHas 1 NMOCTOSIHHAsA BONS NPefoCTaBnNATb KaxaoMmy ero npasoy. [2, C.87] BaxHenwwe npeanu-
CaHus npaBa — «XWUTb YECTHO, HE YMHWUTL BPEA APYroMy, KaaoMy BO3AaBaTh TO, YTO eMy NPUHALNEXUT».[2,
C.87] Mpasocyaue npusBaHo obecnevnBatb «4ECTHOCTbY XWU3HM, T.€. Takoe CyLlecTBoBaHue obLecTsa, npu
KOTOPOM BCE €ro Crou ¥ rpynmbl MOTYT B3aUMOLEACTBOBATL Mexay coboil Ha Hayanax paBeHcTBa. [1paBocy-
Ave Npu3BaHo 3almwath 06LLEeCTBO OT NPOM3BONA; NPU 3TOM HEBaxXHO, ByAeT 3TO NPOU3BON CO CTOPOHbI CO-
rpaxgaH unu gaxe co CTOPOHbI rOCydapcTBa — BO BCEX Cyyasx MpaBOCyAMe rapaHTUpyeT 3aliuTy npas.
HakoHeL, NpoBo3rnaLlaeTcs NPUHLMN CNpaBeAnMBOCTY NPYU PACCMOTPEHWUN Pa3IIMYHBIX Aer.

PaspabatblBaloTcs 1 NONOXEHUS O NpuHUMNax npasocyaus. Tak, YnbnuaH otMmevaet: «OcywecTsns-
HOLLMA OPUCOMKLMIO HE JOIDKEH BEPLUUTL CYA HU MO CBOWM [enam, Hi Mo Aeriam CBOEN XeHbl U CBOMX fe-
TEN, HA CBOWX BOMbHOOTMYLLEHHWUKOB UMK NnL, KOTOpble HaxoasdTcs npu Hémy. [2, C.191] 3aeck MAET peyb 0
HeobxoaMMoCTU 0becneyeHns Takoro NpuHUMNa NpaBocyams, Kak NpuHumun 6ecnpuctpacTHocTu. 3aTparvsa-
€TCs B 3TOM (hparMeHTe 1 NpUHUMN 0BBEKTUBHOCTW. B Halm gHM CXoxas HopMma mpoLeccyanbHoro npasa
060CHOBbIBAET NPUMEHEHME OTBOAA UNM CaMOOTBOAA CyAa.

PuMckue topuCTbl Takke OTMEYaloT, YTO NpaBoCcyaue AOMKEH OCYWECTBNATb KOMMETEHTHbIA OpraH.
Tak, ecnu peLleHne BbIHOCUT Cyf, He 0BMNEYEHHbIA COOTBETCTBYIOLLEN BACTbHO, STOMY PELUEHWUIO MOXHO HE
NOAYMHATLCS. PaBHbIM 06pa3oM MOXHO He UCMONMHATL PEeLUeHe TOro Cyaa, KOTOPbIN BbIHEC PELLEHUe He Ha
cBoeit Tepputopun. T.e. Ans Toro, Ytobbl pelueHne cyaa bbino cnpaBeanuebIM, JOMKHLI CoBoaaTea npa-
BMNa NOACYAHOCTY (XOTS 9TO NOHSATE PUMCKIM KOPUCTaM ELLE HEU3BECTHO).

YnbnuaH Takke OTMEYaeT Kak MOMoXeHWe «Benuyaillen cnpaBeanmBoCTMY NpaBuno, COrfacHo KoTo-
POMY «...TO MpaBo, KOTOPOE KTO-NBO CYUTaET CrpaBeaIuBbIM NPUMEHATL K APYroMy NULY, JOMKHO NpU3Ha-
BaTbCS AENCTBUTENbHBIM M ANns camoro cebs». [2, C.197] B 3TOM NONoXeHUM HaXOAWUT OTPaXeHWe NpUHLMN
obuieobszaTensbHOCTM NpaBa, a Takke NOAYMHEHWS Npasy camoro cyfa. bonee Toro, cyaps, KOTOPbIN He No -
UWMHSAETCS 3aKOHY, NOANEXMUT HaKa3aHo.

B uenom pumckue pucTbl B CBOMX PaCCyXAeHUsX O npaBe 0CTaBanuCb B pycrie CTOMYECKON Tpagu-
uuun. X BbIBOALI O NpaBe W NPaBOCYaUM NErnv B OCHOBY MpeACTaBneHUn O MecTe npaea W NpaBoCyaus B
nNpaBoBOM rocygapcTse. MHorve nonoxeHus pUMCKON LOpPUCTIPYAEHLMN, OPraHYeCKN BbIBEEHHbIE HopUCTaMu
W3 MONMTUKO-NPABOBLIX N PUNOCOMCKINX COYMHEHWI NPEALLIECTBEHHWKOB, @ TaKkke U3 CODCTBEHHOM XW3HEH-
HOW NpaKTWKW, BCTPEYaKTCs B NpoLeccyanbHOM 3akoHO4aTeNnbCTBe GOMbLUMHCTBA AEMOKPATUYECKUX rOCY-
papcts. lNpu 3TOM maean pUMCKOro topucta — BesycrioBHOe BOMIOLLEHWE HOPM NpaBa B NOBEAEHUM BCEX
cyObekToB (4acTHbIX MWL ¥ rocyaapcTBa) — nogobeH maeany npaBoBoro rocygapctea. CregoBaTtenbHo,
cnpaseanMBbIM OyaeT BbIBOA, YTO aHTUYHbIE aBTOPbI 3afIOXWNWN OCHOBbI NPEACTABMEHU O NPaBOBOM roCy-
papcTee. [lanbHeiilwee pasBuTe NONUTMKO-NPABOBON MbICAM NpuBeNo k bonee rnybokoil u cucTemaTuyeckon
nx 06paboTke, 0AHAKO «NEPBONPOXOALIAMMY BCE Xe CTOUT CYMTATb aHTUYHbIX aBTOPOB.
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TEOPETMYECKAA CTOPOHA BEPHOI'0
[IPABONOHWMAHWA B PASBUTWN HAYKM
CEMEWHOT0 NPABA B COBPEMEHHOW POGCIW
B ObJIACTV NOPALIKA OCYILECTBNEHWA
POAVTENLCKWX NPAB 1 0bA3AHHOCTEW NP
PASQENBbHOM MPOXWBAHWA POAUTENEN

PABOBA EKATEPUHA B/TAIMMUPOBHA

acnupaHT

®defeparnbHoe rocyaapcTBeHHoe BopkeTHoe 06pasoBaTenbHOE yupexaeHue

BbICLLEr0 NpodeccroHanbHoro 0bpasoBaHust

POCCUNCKASA AKADEMUA HAPOHOI O XO3AWCTBA 1 TOCYAAPCTBEHHOW CNYXKEBbI
NPU MPE3UOEHTE POCCUCKOW ®EJEPALINN

Bonrorpagckuit MUHCTUTYT ynpaBrieHus

AHHOTaLWMA: B paMKkax Hay4HO! CTaTbi packpbliBaeTcs NpobremaTika TEOPETUYECKOI CTOPOHBI BEPHOTO Npa-
BOMOHMMaHMS B Pa3BUTUM HayKi1 CEMEIHOTO NpaBa B COBPEMEHHOM Poccim B 0BnacTy nopsiaka ocyLUecTBre-
HUS POAUTENbCKIX MpaB 1 06513aHHOCTEN NPU pasfernbHOM NpOoXMBaHUK poauTeneit. [Jaétcs Gonee TouHoe
onpefienexre TePMIHY MOpsaKa OCYLLECTBNEHNS POAUTENLCKUX NPaB 1 0Bs3aHHOCTel. Takoro poaa UHGop-
MaLst MOXET NMOoMOoYb B 6onee BEPHOM NPaBOMOHUMAHNM.

KnioueBble cnoBa: Teopusi, NpaBonoHUMaH1e, CeMeitHoe NpaBo, POAUTENH, pasfernbHOe NPOXMBaHKWe, Mo-
PSAOK, NpaBa, 0653aHHOCT!.

THE THEORETICAL SIDE OF THE CORRECT LEGAL UNDERSTANDING IN THE DEVELOPMENT OF
THE SCIENCE OF FAMILY LAW IN MODERN RUSSIA IN THE FIELD OF THE ORDER FOR THE
REALIZATION OF PARENTAL RIGHTS AND OBLIGATIONS IN THE SEPARATIVE LIVING OF PARENTS

Ryabova Ekaterina Vladimirovna

Abstract: in this scientific article are describing the problems of the theoretical side of the correct legal under-
standing in the development of the science of family law in modern Russia in the field of the order for the reali-
zation of parental rights and obligations in the case of separative living of parents. A more accurate definition
of the term of the order for the realization of parental rights and obligations is given. This kind of information
can help in a more correct law understanding.

Keywords: theory, legal understanding, family law, parents, separative living, order, rights, obligations.

Mo KoHctutyumm P® — yactb 1 cTatbk 38: «MaTEPUHCTBO M LETCTBO, CEMbS HAXOAATCA NOJ 3aLMTOMN
rocygapctea» [1, Ct. 4398] 13 yero crieayeT, 4To rocyAapcTBO rapaHTMpYeT NpaBo rpaxgaH Ha peanu3aumio
CeMeHbIX MPaBOOTHOLLEHWN.

MEXYHAPOQHAA HAYYHO-MPAKTUYECKAA KOH®EPEHLIAA | MLIHC «HAYKA i NPOCBELLIEHWEN




MPABOBbIE OCHOBbI PA3BUTIA MPAXXIAHCKOI'0 OBLLECTBA HA COBPEMEHHOM 3TAME

CeMmeliHoe npaBo, Kak Hayka v oTpacrb NpaBa, COAePXuT B cebe nonoxeHns 06 oCyLLeCTBNEHNN POLM-
TEMNbCKMX NPaB, B pamMkax CEMENHbIX NPaBOOTHOLLEHMIA, KOTOPbIE MOTYT ObITb OCMOXHEHbI C COLMAnNbHON TOY-
KW 3peHUst, HanpumMep PakTopoM pasaenbHOro NPOXMBaHUS POAUTENEN.

Tak kak cchepa CeMenHOro npasa HanpsiMylo 3aTparBaeT BOMPOC peanusauuv npas U cBobOA rpax-
AaH, C TOYKW 3pEHNS COBPEMEHHOrO NomnoxeHus B Poccuickoit depepauum, To B €€ pamkax He JOMKHO ObiTb
Npo6neMHbIX BONPOCOB, XOTS C APYroi CTOPOHbI NPaKTWKa NOKa3sbIBaET MHOE, YTO HeJONYCTUMO.

Tak, B CemeitHom Kogekce, TO eCTb B OCHOBHOM aKTe B pamkax 4aHHOro BOMpoca, He UMEeeTes Kak Ta-
KOBbIX PacLUMPOBOK TEPMUHOIIONUM, YTO BaXHO YCTPaHWUTb, 0 YéM OyaeT ckasaHo Nno3aHee, a B HayYHOW nu-
TepaType MOXHO BCTPETUTb Pa3HOro pofa TPaKTOBKM, YTO HeJoNyCTUMO W TpebyeT CKopeunLLero BMeLaTesb-
CTBa C onpegeneHnemM 0OaHO3HAYHOrO MOHUMaHMS NPaBOBbLIX KAaTeropuil 4ns BEPHOrO NpaBonpUMEHEHMS.

Tak, B TpakTaTax O CeMeiHoM npase Yy4eHbix-npasosefoB b.M. oxrano, M1.B. KpalueHuHHukoBa K
JT.IO. MuxeeBoi yka3aHO Ha BaXKHOCTb TaKOro poga MpPaBOOTHOLUEHUIA, CKAa3aHO O MaBHOM WX KpUTEpUW -
«obecrneyeHne MHTepecoB feTei» [2 ¢. 76], a Takke yKa3biBaeTCs U Ha (hakTop Tak Ha3blBAaEMOrO «pasfenb-
HOro NpoXuBaHWsa poautenen» [3, ¢.116] Ho aTo Bonble cneynduka, a HeobxoaMMo copmMynMpoBaThb TOY-
HOe onpegerneHue, 4To 1 ByaeT caenaHo B AanbHEMLLEM.

Takke, MOXHO yka3aTb Ha «OB30p MpaKTUKK paspeLLeHns CyaaMi CnopoB, CBA3aHHbLIX C BOCMUTaHWEM
peten» ot BepxosHoro Cyga PO, ®3 «O6 0CHOBHbIX rapaHTusix npas pebeHka B Poccuiickon ®eaepauumy [4,
C1.3802] u opyrue HOpMaTUBHO-MPaBOBbLIE aKTbl 1 HAy4HbIE UCTOYHMKKM, HO NepBblit 0T 2011 roga, 4to cunTa-
€TCS HECKOMbKO YCTapeBLLMM, XOTS 1 MOXET OT YacTu BbITb UCMONb30BaH Aanee, BTOPOM HE COBCEM OTHOCUT-
CA K TEME, a B paCCMOTPEHUM MHBIX, KaK 1 ObINIo Cka3aHo paHee, HET NPaKTUYECKON HEOBXOAMMOCTH.

[aHHas Tema umeeT B cebe koyeBble NpobneMHbIe BOMPOCHI, KOTOPblE OCTPO TPeOYIOT CKOpEeNLIEero
paspeLUeHns, Tak kak Be3 BepHOW TeopeTnyeckoi 6asbl W NPaKTUYECKO COCTABASIOLEN HEMb3S HU B KOEM
Cny4aum roBopuTb O BEPHOM MPAOBOMPUMEHEHUN, @ 3TO YXe SBHbIN (PaKT HEBO3MOXHOCTU NPETBOPEHNS NpaB
1 80607 rpaxaaH B XK13Hb, He rOBOPSt yxe 06 NCNONHEHUM 06513aHHOCTEN.

HeobxoanMmo oxapakTepu3oBaTb TEOPETUYECKUI W MPAKTUYECKUIA acnekTbl TEMbl Pa3BUTUKN HaYKK Ce-
MeWHOro npasa B CoBpeMeHHoi Poccun B 0bnactu nopsigka ocyLyecTBieHUs POAUTENbCKIUX Npas 1 0bs3aH-
HOCTEN NpyW pa3faenbHOM NPOXMBAHUW POAUTENEN, C BbIAENEHNEM NYTEN PELLEHN UMEOLLNXCS aKTyamnbHbIX
npobnem, YTo NOrNYHo.

B nepsyto ovepenb, peyb MAET O TEOPETUYECKOM anmnapate TeMbl UCCNEA0BaHNS, TaK Kak nyTaHuua B
paMKax MOHWMaHWS OCHOBHbIX MPaBOBbIX KAaTEropun He JacT BO3MOXHOCTM B BEPHOW peanusauuv npasa, K
npumepy, Ubo MOXET BO3HUKHYTb PAKTOP PAa3HOUTEHUS, YTO HE MPUMEHWUMO, KaK MUHUMYM, B pamKax cyzae 6-
HOro pasbupaTtensCcTaa.

Tak, cama Tema, Ha nepBbI B3NS4, MOXET MOKa3aTbCs, YTO B HEW B LIENIOM BCE SICHO M [aBHO Yxe
onpegeneHo, HO Ha CaMoM Jere 3T0 He Tak.

Kak 1 Bbino ykazaHo paHee, CaMbIM KITOYEBLIM TEPMUHOM, KOTOpbI TpebyeT gopaboTku, BeiCTynaeT
MOHSATIE - NOPSAOK OCYLLECTBIIEHWS POAUTENBCKIX NPaB 1 0BS3aHHOCTEN, TaK Kak CyLLeCTBYET NyTaHuLUa kak
B MOHUMaHUW OTAEMNbHO B3ATBIX 3NIEMEHTOB JAHHOMO SBMEHMUS, Tak U B LiENOM.

Mcxoms w3 Teopun, YTo yNoMUHanoch paqee, obllee NoHUMaHWe JaHHOMO SBMEHUS HAUTU He TaK Npo-
CTO, TaK KaK CyLlecTByeT (hakTop pasnMyHOro noaxosa K NnpaBoBbIM SIBMIEHUSIM, YTO BNOSHE NOMNYHO, TaK Kak
CYLLEeCTBYET NpaBoBas nornemuka, Hanpumep B 06LLEN3BECTHOM HEMHOMO OTAMYAOLLEMCS NMOHUMaHUKM KaTe-
ropuii npas 1 06513aHHOCTEN, HO BCE e CrieayeT Takoro poaa HETOUHOCTH COKPaTUT.

K Tomy e, no cBs3n C TeMon, B Hay4Hou cTatbe A.A. Mopo30BOM CkasaHo, YTO «Mpu pasBoge poau-
Terb, KOTOPbII YXOAUT U3 CEMbW, NPEXaE BCEro, ucuesaet 13 6nnskoro kpyra pebEHka 1 Yalle npekpaLlaercs
obuieHne mexay pebéHkom u pogutenem» [5, ¢.110], 4TO He TONbKO yKa3blBAET HA BO3MOXHbIN (hakTop npu-
YWMHEHUS BpOLLEHHOMY peBeHKy NCUXONOMMYECKOro Bpeaa, HO 9TO Takke M CBS3aHO CO 3HAYMMOCTbIO TEMbI
pedepaTBHON paboTbl HE TOMbKO AN CEMENHOrO NpaBa, HO U CouMarbHOW Cpedsl B TOM YMCIE, a 3HAUMT
TOYHas TEPMUHOIOINS OAHO3HAYHO Heobxoanma.

Ecnv roBoputb TOYHEE, NOABITOXMB BCHO UMEIOLLYIOCH paHee MHGOpMaLyio, MOXHO faTb cregylLlee
onpegeneHne AaHHOTO TEPMIUHA, a MMEHHO NOPSAOK OCYLLECTBMNEHUS POAUTENBCKIX NpaB 1 06s13aHHOCTEN -
9TO NPOLECC NPETBOPEHNS B XKWU3Hb COOTBETCTBYHOLLMM NMLIOM TeX NpaB 1 0653aHHOCTEN, KOTOPbIE BKMKOYEHD
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B €ro poauTENbCKyH NPaBOCyObEKTHOCTD.

Takoe onpefeneHne UCXOANT U3 TOTO, YTO:

- MOpsJOK NO CBOEW CyTw NpeacTasnseT cobon CBOero poga npouecc, noatoMy nogobpaH UMEHHO
AaHHbIA TEPMUH, KOTOPbIN TOYHO NepefaeT CyTb CaMoil peanusauum npasa, K npumepy;

- MPEeTBOPEHME B XW3Hb O3HAYAET, K NPUMEpY, KaK yKkasaHO paHee, peanus3auumio CBOEro npasa, Tak
kak B 6ONbLUMHCTBE CBOEM NPaBO pearnmayeTcs BO BHe, Kak 1 00653aHHOCTb UCMOSHSAETCSA B TAaKOM Xe Nopsiake,
a 3HauMT UOET NPOLLECC NPETBOPEHMS B XNU3Hb;

- TEepPMWH COOTBETCTBYIOLLErO NKLA, KaK MpaBusio, ykasblBaeT Ha YNpaBOMOYEHHOE unn 0bszaHHoe
NMLU0, NPUYEM 3TO KacaeTcs UMEHHO poauTenen AeTten, nbo peyb MAET 0 POANUTENBCKUX NPABOOTHOLIEHNSX;

- CaM TEePMUH JOMKEH UCXOAUTb U3 YUCTO OPUANYECKOrO MOHUMAHWS AaHHON NPaBOBOM KaTEropuu,
TaK kak Guonornyeckue 1 coumarnbHble acnekTbl 30eck He NPUMEHNUMbI, B CUIY UX NPUPOAHOTO Ui MOpasibHO-
9TUYECKOro OKpaca, YTO NOPON He MPUMEHNUMO B paMKax NMPaBOBbIX OTHOLLEHWI;

- npaBa ¥ 0B513aHHOCTM YKa3aHbl AN TOYHOW B3aUMOCBS3M TEPMUHA C €r0 COAEPXUMbIM, C YH4ETOM
LUMPOKOTO CMeKTpa CaMux HenocpefCTBEHHbIX NpaB, HanpyUMep Ha BCTPeYy C AeTbMM, a Takke U 06s13aHHO-
CTeW, Hanpumep BOCMUTaHWe AeTen;

- TEPMWH pOaUTENbCKON MPaBOCYObEKTHOCTU BKIOYAET B Cebs, KNacCu4eckn, poanuTenbCKyo npa-
BOCMOCOBHOCTb, YTO MoapasymMeBaeT Hanuuue npas 1 cBobO, a Takke U POAMTENLCKYID AeecnocobHOCTb,
noapa3syMeBaloLLyto BO3MOXHOCTb UCMONTHEHNS 0BS3aHHOCTEN, Kak MUHUMYM;

- [enuKTocnocobHOCTb 06bIYHO HE BKIMKOYAKOT B MOHATUE POAUTENBCKOM NPaBOCYOBEKTHOCTM, HO Kak
MUHUMYM NOZpa3yMeBatoT, XOTS 3TO 60MbLUE OTHOCUTCS K MHBIM OTpachsM, HanpuMep agMUHUCTPATUBHOIO
npaea — cratbsl 5.35 KoAl P® «HewucnonHeHwe poantensmMu WM MHbIMA 3aKOHHBIMU MpeacTaBUTENSMU
HEeCOBEPLUEHHONETHUX 0BS3aHHOCTEN MO COAEPXKAHMIO M BOCMIUTAHMIO HECOBEPLLEHHONETHUX» [6, Ne2-5].

Takoro poga onpefeneHne BronHe MOXeT BbITb MCMOMb30BAHO HE TOMBbKO ANS ONUCaHWe TeMbI Mo
[aHHOW CTaTbe, HO W B paMKax MHbIX Hay4HbIX MPaBOBbLIX UCCNELOBaHWMN, TaK KaK OHO OMUCHLIBAET LUMPOKMIA
NnacT ceMeiHbIX NPaBOOTHOLLEHUI, @ TaKKe ero MOXHO MPUMEHUTb [N NPaKTUYECKOoN peanu3aunm CBOWX
POANTENLCKUX MPaB, K NPUMepY, Npu y4ETe COBEPLIEHCTBOBAHIS IOPUANYECKON HAYKM 1 3aKOHOAATENLCTBA.

WHoro xe poaa KpuTepum npoaHanu3npoBaHHOTO TepMMHa GO ObinK OpraHMYHO BKMKYEHbI B CamMo
onpegenexue, nnbo noapasyMeBanucb, HanpuMep pasHWLa B MOHUMaHUM OBBEKTUBHOMO W CyGbEKTUBHOMO
npaBa, Y4YeT (hakTopa pasfesibHoro NPOX1MBaHUSA POAUTENEN 1 UHbIE SBNEHMS.

UT0 Xe KacaeTCs WHbIX TEPMUHOB, TO NIMBO OHM YXe UMEIT 3aKpensieHne B pamkax Teopun Unn npak-
TUKW, NMUBO OHM PasbsCHEHbl paHee B pamkax NPEANOXEHHOro Noaxoda K MOHUMAaHWO TepMUHA nopsaka
OCYLUECTBIIEHUS POAUTENLCKUX MpaB WM 00683aHHOCTEN, Tak YTO 3a0CTPATb Ha HUX BHUMAHWE HET HWKaKOW
NPaKTU4ECKON Nonb3bl.

Takum obpasom, Bblv pacCMOTPEHb! KITOYEBbLIE TEOPETUYECKUE acreKTbl TEMbI CTaTb, C YYETOM Bbl-
[EeNeHns HOBOM TePMMUHONOrMYeckon 6asbl, Kak Mo OTHOLIEHWIO HENOCPEACTBEHHO K TEME MPOBEAEHHOO UC-
CnefoBaHns, Tak U B 0BLieM NO CeMeinHOMY NpaBsy, YTO MOXET faTb BO3MOXHOCTb 60nee TOYHO perynupo-
BaTb OMUCaHHYI cepy npas rpaxaaH, kKak MUHUMYM Ha TeppuTtopun PO.

OnpegenéHHblil TEOPETUYECKUI annapaT UccneaoBaHns opmupyeT 6a3y Ans NoCTPOEHUS COBPEMEH-
HOro MccrefoBaHus B 06nacTv pa3BuUTUS HAYKM CEMENHOTO NpaBa B COBpeMeHHo Poccuun B obnactv nopsa-
Ka OCYLLECTBIEHNS POANTENLCKUX NPpaB U 0B53aHHOCTEN NpU pa3aenbHOM NPOXUBAHUM POAUTENEN.

B pamkax cTatbu Obl1 OXapakTepu3oBaH akTyasbHblil TEPMUHOIIONMYECKMA annapat no Teme, a Takke
NPeasiokKeH HOBbIV MOAXOZ K ONpeaeneHnio 0AHOro M3 TEPMUHOB, @ UMEHHO: NOPSALOK OCYLLECTBIEHUS poau-
TENbCKUX NpaB 1 065S3aHHOCTEN - 3TO NPOLECC NPETBOPEHUS B XU3Hb COOTBETCTBYIOLMM NIULIOM TEX NpaB U
00513aHHOCTEN, KOTOPbIE BKIHOYEHDBI B €10 POANTENLCKYH) NPaBOCYOBEKTHOCT.
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MPABOBOW CTATYC NEAAOrA
ObPA30BATEJIbHOI 0 YHPEXAEHUA

[0Nybb ENEHA HIPbEBHA

kaHZ. nep.H, JOUEHT kadeapbl OBLLECTBEHHBIX U TYMaHUTAPHbIX AUCLMMIANH
OIr60Y BO «Cubupckuit rocyaapCTBEHHbIN YHUBEPCUTET (DU3MYECKOM KyMbTYpbl U CopTa
r.Omck, Poccus

AHHoTaums: B ctaTbe npeacTaBneH aHanua NpaBoOTHOLIEHW B cdepe 0By4eHNs U BOCMUTAHNS, PacKpbITO
coaep)xaHue NpaBOBOro NONOXeHUs negarornyeckoro paboTHMKa, Yepes ero NpasoBoil cTatyc. OnpeaeneHbi
KOMMOHEHTbI NPaBOBOrO CTaTyca NefarorMyeckoro paboTHMKA, OTPaXEHO COAEPkaHWe 3reMEHTOB CTaTyca
neparora ¢ no3vumi obLLMX 1 cneuyanbHbiX OCHOBaHMIA 3aKpenmeHus.

KntoyeBble cnoBa: npaBoBOi CTATyC, NeAarornyeckuii paboTHUK, akagemuyeckue npasa u csoboabl, 06s5-
3aHHOCTU, OrPaHNYEHNS, OTBETCTBEHHOCTb, rapaHTuu, TpeboBaHus, 3akoHOAaTENLCTBO 06 06pa3oBaHuK.

LEGAL STATUS OF A TEACHER OF AN EDUCATIONAL INSTITUTION
Golub Elena Yurievna

Abstract: The article presents an analysis of legal relations in the field of education and upbringing, reveals
the content of the legal status of a teacher, through his legal status. The components of the legal status of a
teacher are defined, the content of the elements of the teacher's status is reflected from the positions of gen-
eral and special grounds for fixing.

Keywords: legal status, teaching staff, rights and freedoms, duties, restrictions, responsibility, guarantees,
requirements, legislation on education.

lMpaBoBble OTHOLLEHMS, CKNaablBatoLLMecs B 00pa3oBaHuK Ha BCEX YPOBHSX U perynupyoue B cepe
obpasoBaHus perynupytotcs degepanbHbiM 3akoHOM 0T 29 aekabpsa 2012 r. N 273-03 «O6 obpasosaHum B
Poccuitckon ®enepaummny» (aanee no tekcty @3 «O6 obpasosaHumy). OCHOBHbIE MOMOXEHMS JAHHOTO 3aKOHa
pernameHTUpYyIoT He TONbKO BOMPOCHI, CBA3aHHbIE C NOSTyYeHneM o0bpa3oBaHus (0ByyeHne, BOCIUTAHUE), HO 1
AeTanbHO npopabaTbiBatoT BOMPOCHI perynupoBaHus NpaBOOTHOLLEHU Mexay cybbekTamu B cchepe obpaso-
BaHUsi, yCTaHaBMBas OPUANYECKIE rPaHuULbl NPAaBOBOTO CTaTyCa y4acTHUKOB 0BpasoBaTeribHbIX OTHOLIEHMH,
OLHUM U3 KOTOPbIX SABNSIOTCS Nejarornyeckne paboTHUK.

CTOUT OTMETUTB, YTO YalLe BCero nof NpaBOBbIM CTATYCOM rpaxaaHuHa (YenoBeka) NOHUMatoT cucTe-
My npaB ¥ 0653aHHOCTEN, CAHKLMOHMPOBAHHBIX (T.€. UCXOLALMX M 3aKOHOAATENbHO 3aKpennseMblx rocygap-
CTBOM B OCHOBHbIX 3aKOHaX (MMCaHHble KOHCTUTYLMM) UMK MHBIX HOPMATUBHO-MPABOBbIX aKTaX, MMEHOLLMX
AOMUHMpYtoLLee 3HaveHue [1, c. 3]. Takum obpa3om, 3TU ABa 3NEMEHTa COCTaBMNSAT OCHOBY 3TOW puanye-
CKOW KOHCTPYKLMM, SBMSASICb OCHOBHbIMM (HO HE €AMHCTBEHHbBIMM) UCXOAHBIMW 3rIEMEHTaMK CUCTEMbI NpaBa.
B npaBax n 06513aHHOCTSX 3apUKCMPOBaHbI NPUMEPLI (aNropUTMbI) CTaHAAPTHOrO NOBEAEHUs!, Lenecoobpas-
Hbl€ 1 XapakTepHble 41 NMNYHOCTM B 0BLLECTBE, KOTOPbIE, N0 CYTW, PACKPbIBAIOT OCHOBHbIE NPUHLMMbI B3aK-
MOOTHOLLEHUI Mexay 0BLIeCTBOM, FOCyAapCTBOM, YeNIOBEKOM. IMEHHO No3TOMYy, Takue B3anMocssan Tpedy-
0T MepapXM4ECKN BbICTPOEHHOM CUCTEMbI PETYNIMPOBAHNS W YNIOPSLOYEHHOCTU.

[MoHsTWe NpaBOBOrO CTaTyca WUCMOMb3YyeMOro B POCCUIICKOM 3aKOHOLATenbCTBe ropas3go Lwmpe. Mog
NPaBOBbIM CTAaTyCOM, B NPABOBO HayKe NMOHUMAIOT HEKYHO FOPUANYECKYHD KOHCTPYKLMIO, BKIKOYAKOLLYHO B Cebs
NATb OCHOBHbIX 3IEMEHTOB: NMpaBa (B OTAENbHbIX CryYasix cBobobl), nepeveHb 0653aHHOCTEN, OTBETCTBE H-
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HOCTb, PSif COLMArbHbIX rapaHTUin, MPUMEHUMBIX K KOHKPETHOW AEATENbHOCTM (MU WMHBIX rapaHTuiA, pacnpo-
CTPaHSIOLLMXCS HA HeONpeaeneHHbI Kpyr NuL), orpaHuyeHns unu TpebosaHus 2, c. 3-4].

B nto6oi npodeccun v mnn cneymanbHOCTU, COOTBETCTBYHOLMMW OTPACNEBbIMIA akTamm (3aKoHamu,
NOA3aKOHHBIMM aKTaMy) 3aKpensseTcs NPaBoBOW CTaTyC CyObEKTOB B OnpefesnieHHbIX cdepax NpaBooTHOLLE-
HWN (HanpuMep onpeaeneH 1 3akpenseH NPaBOBOM CTaTyC Cyaei, FOCCyXalynxX, MeaUUMHCKUX pabOTHUKOB).
B 3aBucuMOCTM OT chepbl NpUMEHeHMs, cneuudukn paboTsl, Apyrux kputepue, 06bem npas 1 06s3aHHO-
CTEN, CUCTEMA NbroT, rapaHTUiA, KOMNEeHCaLWiA, OrpaHNYeHUin OTAYHA Apyr OT gpyra. Llenbto Hawero uccne-
[OBaHNS SBMSETCA aHanu3 NpaBoOBOrO CTaTyca neaarormyeckoro paboTHWKa He TOMbko 0BpasoBaTeNbHbIX
OpraHu3aumi, HO 1 WHbIe OpraH13aLmm, OCYLLEeCTBISIOWME Hapsaay CO CBOEN OCHOBHOW AEATENBHOCTLI0 0bpa-
30BaTENbHYI OeATeNbHOCTb, peanuaytlyne obLieobpasoBaTenbHble NporpaMmbl UK NporpaMmMbl Npodie c-
CMOHanbHoro obyyeHusi. Takum obpasom, «negarornyeckumm paboTHUKaMW» SBNSKOTCA HE TOMbKO nvua,
OCYLLECTBNSIOLLME CBOW Neaarornyeckme TpyaoBble yHKUMM B 06pa3oBaTenbHbIX OpraHu3auni, Ho v nuua,
paboTarowme B ApyrX NePeUMCreHHbIX Bbille OpraHu3auuin, Ha KOTOpbIX Mo 0BLemMy NpaBumy TOYHO Takxe
pacnpocTpaHseTCs CTaTyc nefarornvyeckoro paboTHUKa, C BbITEKAKLWMM W3 3TOTO COAEPXaHWEM MpaBaM,
006513aHHOCTEN, OTBETCTBEHHOCTLHO [3].

B cootetcTBUM CO CT. 47 3akoHa «O6 obpasoBaHun B PO» nog «npaBoBbIM CTaTyCOM Neaarornyecko-
ro paboTHWKa» MOHUMAETCS «COBOKYMHOCTb NpaB (cBOBOZ), Cpeay KOTOpbIX OTPaXeHbl W akageMUYeCKue U1
TPYAOBbIe, COLMarbHbIX rapaHTUin (KOMMEHCaLWi), orpaHnyeHnit, 06s13aHHOCTEN N OTBETCTBEHHOCTUY [3], KO-
TOpble NPeayCMOTPEHbI Ha ypoBHe deepaunmn 1 ypoBHe cybbektoB PO. C topuanyeckum 3akpenneHuem B
(heaepansHOM 3aKOHOAATENBCTBE BCEX NEPEUNCEHHbIX ANIEMEHTOB CTaTyca negarora, npu peanusauyum M
npaB 1 cB060A, CO3aaTCH HEOOXOAUMbBIE YCIOBUS AN OCYLLECTBEHUS NPOGECCUOHANBHON AEATENBHOCTH,
Hanuume Mep onpegenieHHon colyuanbHON NOAAEPXKKA, HAaNpaBNeHO Ha 0becneyeHmne 1x NPotheCCOHaNbHOM
BbICOKOTO YPOBHS, MOBbILLEHUS MPECTUXA NeJaroryeckoro Tpyaa B CoLMyMe 1 3HaYMMOCTM AaHHOW npode c-
cuu. PestoMupys BCe BblLLECKa3aHHOE, MOXHO OTMETUTb, YTO 0B53aTenbHbIMK 3ieMeHTaMu, COCTaBNSOLMMM
NpaBOBOM CTATYC Nearornyeckoro paboTHka SBNAKTCA KOMMOHEHTbI, NPEACTaBMNEHHble HaMK Ha pUCYHKe 1.

B kaxxgom npeactaBneHHOM Hamu anemeHTe (npaea u cBoboabl, 06513aHHOCTY W T.4.) Mbl BblAENSANM
obLme 1 cneumanbHble (YacTHbIE) OCHOBaHWA Ans 3akpenneHns. K obwum oTHecnn Te, YTo 3akpenneHbl B
3akoHogatenscTee PO npuMeHuUMble Ans BCex CybbekToB 0bpasoBaTerbHbIX NPaBOOTHOLLEHU (HE3aBUCUMO
OT NPUHALANEXHOCTU K rocyaapcTBy, OpraH13aLnoHHO-NPaBOBOM (POPMbI), HO KOTOPbIE PacnpoCTPaHSITCS U
Ha negarornyeckux paboTHUKOB, B TOM yncre. CreumanbHble OCHOBaHWS 3aKpeneHbl paaoM denepanbHblX
3aKOHOB U WHbIX NOA3AKOHHbBIX aKTOB KOHKPETHO ANS creuuanbHbiX CyObekToB - nefarornyecknx paboTHUKOB,
yumnThIBaKOLME 0COOEHHOCTM (cneundmKky) Mx npodeccMoHanbHOW AesaTenbHOCTW. PaccmaTpueasi npaea U
cBoBO/b! KaK 3fleMeHT NpaBOBOro CTaTyca, Mbl BKIOYAEM B HEO HE TOMbKO OCHOBHbIE (KOHCTUTYLIMOHHbIE)
npasa, HO 1 BECb KOMMMEKC MPaB, BbITEKAIOLLMX U3 BHYTPUTOCYAPCTBEHHBIX 1 MEXAYHAPOAHbIX HOPMATUBHO-
NpaBOBbIX aKTOB.

Meparor, obnagas BbILEPACCMOTPEHHbIMM OOLLENPaBOBLIMA 1 CreumanbHbIMI (aKageMUYeCKUMIA)
npaBamu HeceT 1 0653aHHOCTW. C y4eTOM NPeaIOKEHHOr0 HamMm NOAX0AAa K COAEPKaHMI0 U KnaccugukaLmm
9NeMeHTOB, BXOASALLMX B NPaBOBOW CTaTyC negarora, cpeau 06s3aHHOCTEN MOXHO BblOenUTb ABE rpynnbi:
obwwme un cneumansHble [1, ¢.14]. OcywecTBnsas negarornyeckyto AesTeNbHOCTb Ha JOCTAaTOYHO KOMMETEHT-
HOM YpOBHe, OH 00s3aH peanu3oBbiBaTb codepxaHue pabounx yyebHbIx nporpamm, opmupys no3Hasa-
TEeNbHYI0 CO3HATENBHOCTb M aKTUBHOCTb, MHULMATMBY TBOPYECTBA, CAMOCTOSTENBHOCTD U rPaXaaHCKyo No3u-
Lo, 1 MHoro apyroe [4, c. 15-16]. MpumeHssa uenecoobpasHble U onTUManbHO 060CHOBaHHbIE METOAbI 00Y-
YeHus, negarornyeckuin paboTHIK 0653aH yunTbIBaTL NCUXOU3NYECKME KayecTBa 1 OCODEHHOCTU AETEN, UX
(haKTyeckoe cocTosiHMe, cobnogas npu 3TOM BCE YCTaHOBMEHHbIE 3aKOHOAATENbLCTBOM TpeboBaHus 1 yCro-
BUA (B TOM YuCNe U AN NUL C OrpaHUYEHHbIMIU BO3MOXHOCTSIMM 3[0POBbS), B3aUMOZENCTBYS CO BCEMM
yyacTHUKamu 06pa3oBaTenbHbIX MPABOOTHOLIEHWN.

HeHagnexallyee MCNOMHEeHWe nefaroramu 3akpenneHHbIX 3a HUMW 0Bs3aHHOCTEN npedycmatpuBaeT
YCTaHOBSIEHHYH) 3aKOHOM OPUONYECKYH OTBETCTBEHHOCTL [3].
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Puc. 1. MpaBoBoii cTaTyc negarornyeckoro paboTHuka

Cnmcok o6wwmx (NpaBoBbIX) M akageMUYeCcKnx npae 1 00sS3aHHOCTEN OCTAETCS OTKPbITbIM, Er0 Coaep-
KaHWe pacLUMpPSIeTCS MO MPUYMHE WHTErpauuv B mpouecc obpa3oBaHus pspa LPYruX OTHOLLEHWIA (MMyLe-
CTBEHHOTO, HEUMYLLECTBEHHOTO XapakTepa), YTO ECTECTBEHHO BReYeT 3a CODON M3MEHEHWe W COAEPXaHus
nefarorM4eckoro craryca.

MEXAYHAPOJHAA HAYYHO-NPAKTUYECKAA KOHGDEPEHLIAA | MLIHC «HAYKA W NIPOCBELLIEHVEN



MPABOBbIE OCHOBbI PA3BUTIA MPAXXIAHCKOI'0 OBLLECTBA HA COBPEMEHHOM 3TAME

Cnucok nutepatypbl

1. O npaBoBom cTaTyce negaroriyeckux pabotHukos. Beinyck 11 / OcHoBHble nonoxeHus dene-
panbHoro 3akoHa «O6 obpasoBaHun B Poccuickoin Pegepauyun» / Mog obwen pea. A. H. Jertapésa. — M.
W3pnanve MocynapcteeHHon dymbl, 2017 — 56 c.

2. Ycaros A.A., lpaeosoi ctatyc neparora. / A.A. Ycatos. — Kupos, 2020. 68 c.

3.  ®epepanbHbin 3akoH ot 29.12.2012 N 273-93 (peg. ot 07.03.2018) «O6 obpasosaHum B Poccuit-
ckon degepauumy [AneKTpoHHbIN MCTouHKMK] / hitp://www.consultant.ru (aata obpalenus 12.03.2021)

4. [MpodeccuoHanbHblil cTaHgapT «[legaror»  (negarornyeckas LesTeNbHOCTb B [OLUKONBHOM,
HayanbHOM 00bLiem, 0CHOBHOM 0bLeM, cpeHeM obluem obpasoBaHuu: BOCIUTATENb, YYUTESb) [SNEKTPOH-
HbIn pecypc] // Pexum poctyna: http://base.consultant.ru/cons/cgi/online.cgi?req=doc;base=LAW;n=155553
(naTa obpawyerns 14.03.2021)

INTERNATIONAL SCIENTIFIC CONFERENCE | WWW.NAUKAIP.RU


http://base.consultant.ru/cons/cgi/online.cgi?req=doc;base=LAW;n=155553

MPABOBBIE 0CHOBbI PA3BUTWA TPAXXIAHCKOr0 ObLLECTBA HA COBPEMEHHOM JTAMNE
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[IPABOMEPHOE [OBEJIEHWE W NPABOBAA
AKTWBHOCTb JINYHOCTW

30PWH AIEKCAH/IP ®E[I0POBUY

CTYOEHT
®IrBOY PocToBCKOro MHCTUTYTA

(unmana) Bcepoccuickoro rocyaapCTBEHHOMO YHUBEPCUTETA KCTULMMN
(PMA MuHiocta Poccim)
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AHHoTaums: [MpaBoMepHOE NOBEAEHME NIMYHOCTM — 3TO Kak AeiCTBME, Tak U Be3aencTeue cybbekta npasa,
COOTBETCTBYHLLEE HOPMaM MpaBa, a Takke HeoOXOAMMOE CouManbHO-MPaBUbHOE NOBEAEHWE YeroBeka U
rpaxaaHuHa B obLecTse.

KnioyeBble cnoBa: paBoMepHOe NOBeAeHue, lopuandeckast AeATeNbHOCTb MHAMBNAA, MNYHOCTb, CYOBLEKT 1
obbekT npasa.

LAWFUL BEHAVIOR AND LEGAL ACTIVITY OF THE INDIVIDUAL
Zorin Alexander Fedorovich

Abstract: Lawful behavior of a person is both an action and inaction of a legal subject that corresponds to the
norms of law, as well as the necessary socially correct behavior of a person and a citizen in society
Keywords: Lawful behavior, legal activity of an individual, personality, subject and object of law.

lMpaBoMepHOe NoBeAEHMe -3TO Tak Ha3blBaeMas BO3MOXHAs [eATeNbHOCTb CyObekToB npasa, peani-
3YHLLMX Yepes coumanbHble MHTepechl CybbeKTUBHbIe NpaBa 1 06513aHHOCTY NuLa B COOTBETCTBUM C LOpUL -
4eCKUMK HopMmamu, NpUHATBIMK B 06LLecTBe. B ycroBusix NpaBoBOro rocyaapcTea, TEPMUH «MpaBOMEPHOE
NoBeLEHNE», MOXHO PAaCCMOTPETb Kak BEAYLLYI0 PasHOBMUAHOCTb COLMANbHO 3HAYMMbIX AEMCTBUN, @ Takke
MOCTYNKOB NtoAeN, B ONpeeNEHHbIX XWU3HEHHbIX YCMOBUSX.

YepTbl NpaBOMEPHOrO NOBELEHNS MOTYT pacCMaTpUBaTbCA Yepes3 Takue MOHATUS Kak, obLlecTBeHHas
HeobXxo4MMOCTb, MacCoBOCTb, 4OBPOBOIBHOCTb, CO3HATENBHOCTL B COBEPLUEHUI NOCTYNKOB, YOEXAEHHOCTb 1
OTBETCTBEHHOCTb JINYHOCTW B CBOUX AEUCTBUSX, €€ aKTUBHOE AenCTBMe/be3nencTBrE B COBEPLUEHNN AEAHNS,
npesyCMOTPEHHbIX 3aKOHOM [4].

OcHoBoronararoLeil Lenblo NpaBOMEpHOro noeeaeHns byaeT onpeaeneHHa 3anHTepecoBaHHOCTb N-
La, 3aKpensneHHas B NpaBOBbIX HOPMaXx, BCNEACTBME 3TOMO OCHOBOMOMAratoLLMM MOMEHTOM SIBMSETCS 3aKO-
HoAaTenbHbIN Npovecc. PaspaboTka NpoekTa 3akOHOB NOApa3yMeBaeT LOCTATOYHYO NPaBOBYK rPaMOTHOCTb
3aKoHogaTens, a Takke CBOEBPEMEHHO BbICOKMA YPOBEHb MPABOBON OCBEAOMIEHHOCTM W 3Ha4YeHWe noTpe6-
HOCTEN COBPEMEHHOrO poccuiickoro obiectsa. O60CHOBAHHOCTL NPAaBOMEPHOTO MOBEAEHNS OnpejeneHa B
AMCNO3NLMSX NPUHLMNA rOCMOACTBa NpaBa, a MPOSIBIIEHWE NPaBOMEPHOrO MoBeeHNs B 0OLIECTBE MOXET
ObITb BO3MOXHO NP HaMM4YMK HOPM NPaBa, TakuX Kak NOSIOXEHWE CUCTEMbI ONPeAeneHHbIX AENCTBUIA, BO3H U-
KaloLmx B OBLIECTBE W OTHOLIEHWN, CBA3LIBAKOLLMX MUHUMAIbHBIE CTAHOAPTbI KynbTypbl C CO3AAHUEM WK
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perncTpaunen MHCTUTYTOB, BHEAPSIOWMX NPaBOBYO KyMbTypy BMECTE C UCMONMb30BAHWEM CBOMX BO3MOXHO-
CTeln B 0OWECTBE, @ UMEHHO pacluMpeHne Cepbl ¥ MOBLILLEHNE YPOBHS NPaBOBOTO NOBEAEHNS CYyObEKTOB
npasa, obecrneyeHne rpamoTHOI 1 achdekTBHON Gopbbbl 0bnaaaTenen npas M 06S3aHHOCTEN 3a CBOU 3a-
KOHHble MHTepeckl. CneayeT Takke OTMETUTb, YTO (hyHAAMEHTaNbHbIM MOMEHTOM NPaBOMEPHOTO NOBEAEHUS
COBPeMeHHOro 06LLecTBa SBNSeTCs 4O0OPOBOMLHO- CO3HATENBHOE UCNOHEHWE HOPM NpaBa.

lMpaBoBasi aKTMBHOCTb SIMYHOCTM-ITO KOHLEHTpALMS OeATENbHOCTM NIMYHOCTU B cdepe npasa, BKIHO-
yaroLas Takvme NpaBOBble acNeKTbI Kak: NO3UTUBHOE NOBELEHME, XapakTepuaytoLeecs ofobpeHrem rocyaap-
cTBa M 06LLecTBa, Tak U HeraTUBHOE, Hecyllee B cebe oTpuLaTensHOe BOCpUsTIE rocyaapcTea 1 obLecTsa.

MaBeHCTBYHOLLAs POrb BbIPaXaeTCs B aKTUBHOW NPaBOBO HANPABMNEHHOCTH, OTPaXatoLLENcs B CO3Ha-
TEMNbHON, MHALMATUBHON, 3aKOHHOW AEATENbHOCTU Kak PU3NYECKMX, TaK W KPUOUYECKUX UL, HAaNpaBEHHbIX
Ha 3(hEKTUBHOE WCMONb30BaHWE NPEAOCTaBNEHHbIX NpaB M 00S3aHHOCTEN, 3aKpenseHHbIX B KOHCTUTYLMK
P®, a Takke YeTKoe UCNonHeHne 00643aHHOCTEN, peanu3aumio OXpaHseMblX 3aKOHOM roCy4apCTBEHHbIX, 00-
LLECTBEHHbIX UMK NINYHbIX MHTEPECOB.

PaccmoTpeHHas BblLle NpaBoBasi akTUBHOCTb, BbICTYNALLAN Kak KOMMMEKCHas XapakTepucTuka cybb-
eKTa npaBa, koTopas Kak NpaBunio BKMYaeT B ce0si Takme KOMMNOHEHTbI: hU3MONornyeckne, MeHTanbHble,
noBefeHYeCKMe U pedhnekcuBHble. A nokasaTensamMu SBMSAKTCA TakMe CBOWCTBA, Kak LeneyCTPeMIeHHOCTb,
OPraHu30BaHHOCTb, NPOAYKTUBHOCTbL AeATeNbHOCTY 1 ap [3].

B ycnoBusix NpaBoBOro rocyAapcTea, BbICTyMaeT kak Beayllas PasHOBUAHOCTb COLMAmbHO 3HAYMMbIX
[ENCTBUIA, @ TaKKe MOCTYNKOB NoJen.

lMpaBoBasi aKTUBHOCTb NIMYHOCTW C TOUKM 3PEHWS NMpaBa MMeEeT psif cBOeobpasHble CBOWCTBA : 00Y-
CMOBMEHHOCTb MPaBOM, CBS3aHHOCTb C NOAYMHEHWEM TPeboBaHMSM 1 NPUMEHEHWEM NPeSoCTaBNSEMbIX UM
BO3MOXHOCTEM; B3aUMHOE COYETaHME WMHMLMATMBbLI C 00S13aTENbHOCTHIO M OpraHM30BaHHOCTbLIO, CaMoaes-
TEMNbHOCTU-C AUCLMNANHOMN, TBOPYECTBA-C HOPMATUBHOCTHH.

Takke, cregyer OTMETUTb, YTO Ha pa3BUTME NPABOBOW aKTUBHOCTW NUYHOCTU ByaeT okasbiBaTb BIMS-
HWe KaK BHELIHSS cpefa, TaK 1 BHYTPUINYHOCTHbIE XapakTepucTuku rpaxaaH. OHa obycrnosneHa daktopamm
COLMarnbHO-3KOHOMUYECKUMU, MOMIUTUYECKUMM, (DOPMUPOBAHUEM FPaXaaHCKoro obLiecTsa U passuTUeM Je-
MOKPaTUK, BbIPaXalLLMMUCH B HEKOTOPON HECTabWUnbHOCTM B COBPEMEHHOM 0bLiecTBe. B YacTHOCTW OHa
oBycrnosrneHa NpaBoBbIM CTATYCOM, KOTOPbI BKITOYAET B CeBs rpakaaHCTBO, 3aKOHHbIE MHTEPECHI, Kopuamnye-
CKIE rapaHTuu, tOPUANYECKY0 OTBETCTBEHHOCTb W T.M.

[MposiBNeHne aKTUBHOCTW IMYHOCTW 3aBUCUT BE3yCMNOBHO OT MHOTUX BHYTPEHHUX (DakTOpOB, YPOBHS
PasBUTUS UHOMBMAA, CEMENHOTO COCTOSIHUS, MCUXUYECKOrO COCTOSHUS, YPOBHS BOCMIUTAHHOCTY, YPOBHS pas3-
BUTUSA UHTENNEKTa v T.4. [penomMmBLUMECS B CO3HAHWUW NNYHOCTM SBNEHWUS BHELUHEN cpedbl MoryT npeobpa-
30BbIBaTLCS B NpobyxaaroLLme Curbl NpaBOMEPHOro NoBeaeHNs. BninsHe npaBa MOXeT SBNATLCS AENCTBEH-
HbIM 1 BO3PACTAIOLLMM TOIbKO B TOM Crly4ae, eCnk OHO 3aTparnBaeT UHTEPECh! NIMYHOCTH, NOTpebHOCTH, oL
YCTaHOBKM, MOTUBbI 1 LLEHHOCTHbIE OpUeHTauuu [4].

[Mpu NpaBUNbHOM NPaBOBOM BOCMUTaHUS BbIGOPOYHO ByayT chopMMpOBaHbl Te, HeObXo4UMble NpaBo-
Bble NOTPEBHOCTM U YCTAHOBKW NIMYHOCTU, @ TakKe LIEHHOCTHbIe OpueHTaumm, Tpebytolmecs ans Boibopa co-
OTBETCTBYIOLMX MPaBOBbIX AEMCTBUIA U NOCTYNKOB. Ha LeHTpanbHOe MecTo B NPaBOBOM BOCMMTaHUM BCTAET
npobrema-6a3oBoro YpoBHS 3HaHUS HOPM MpaBa, KOTOPbIM AOMKHbI 06nafath rpaxaaHe. B coBpeMeHHOM
POCCUINCKOM OBLLECTBE TOMBKO HAYMHAETCS BECTUCh MponaraHda AeNCTBYIOLLEro 3aKoHOA4aTensCTBa, Bblpa-
Xasicb B pa3nuuHbIx rielmobax, Takux Kak arutaums K ronocoBaHuio He 3a KOro-To KOHKPETHO, a Ans Toro,
4TO6bI NPUIATK 1 BbIPA3NTb CBOK BOITIO HA M3OMpaTENbHOM y4yacTKe.

Tonbko npofyMaHHas 1 3geKTUBHas CUCTEMA NPABOBOTO BOCMUTAHMS, KOTOPAs OCHOBAHA Ha NpWH-
LMnax CUCTEMHOCTM, HAY4YHOCTU, NIAHOBOCTW U AP. NOBbICUT NPaBOBYI0 KyNbTypy 0bLiecTBa M nocnocobeTBy-
€T (HOPMUPOBAHUIO aKTUBHOW NPABOBOW NMNYHOCTK [2].

MMoaBogs WTOr BbileckazaHHOMY, Heobxo4umo 0bpaTuTb BHUMaHWE Ha criedytollee: NoBeLeHNe rpax-
[aH SBNSETCS BAXHOW COLMANbHOM XapaKTepuCTUKOW COBPEMEHHOro npaBoBoro obuectBa. O yenoseke
MOXHO CKa3aTb, ECAIM MHOTO CMOTPETb Ha €ro NoCTyMnKW, NOBEAEHWE W Jaxe NO ero MaHepe obLieHNs, a Tak-
KE Ha OKPY)XaIOLLYIO ero cpefy, B Hee MOryT BXOAMTb: CEMbS, KONMery, Apy3bs U rMsas Ha 9T0 B3aumogen-
CTBME, MOXHO 3aMETUTb, YTO KOHKPETHO HEOBXOAMMO U3MEHWTL AN CTAHOBNEHWUS AENCTBUTENBHO aKTUBHON
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I'IpaBOBOI7I NNYHOCTU. Ha AaHHbIN MOMEHT aKTyallbHbIM ABJIAETCA NPaBOBOE NoBeAEHUE JTMYHOCTH. A 3HaunT
obs13aTenbHO crnegyet BBECTU B X3Hb COBPEMEHHOIO YerloBEKa Takne MeponpuAaThA Kak: ana nogpocCTKoB -
KOH(*)epeHLI'I/II/I, onuMmnuabl Ha AaHHYK0 TEMY, BO3MOXHO BCTPEYN C COTPYAHUKaMK NPaBOOXPAHUTEITbHbIX OP-
raHoB, a TakXe C npeacraBuTenamMm 3aKoHOAaTeNbHOM BRacTMm. npaBOBOG BOCMUTaHWe Heobxoanmo npexane
BCEro HauMHaTh C CEMbM U ObITb npumMmepom Anda nogpaxaHua cBOUM OETAM. Takxe BmecTe C npaBoBbIM BOC-
nuTaHneM HeobxoammMo yoendatb BHUMaHWe naTpuoTU4ECKOMY BOCNUTAHWUIO, BEAb YENOBEK, paBHOHyUJHbIIZ K
NaTpnUoTU4ECKUM LEHHOCTAM CTPaHbl, BpAL 1 6yp,eT NnpoABNATb cebs Kak akTuBHas! npaBsoBad JINYHOCTb.
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YBakaeMmble KoJJjeru!

[Tpurnamaem Bac npussTh yyactue B Mex1yHapOIHBIX HAYYHO-TIPAKTUYECKUX KOH(pepeHIHsIX!

Hara Ha3Banue koHpepeHuun Yeayra | udp
Il MexxnyHapoaHast Hay4HO-TIpaKTHUeCcKasi KOH(pEepeHIUs 90 py6
2 vroIis HAYYHBIE UCCJIEJOBAHUSA CTYAEHTOB U sa 1 ng HK-1
YYAIIUXCS )
VIl MexayHapoaHast HaydHO-TIPaKTHUeCKasi KOH(pEepeHIUs
5 iois HAYKA, OBPA3OBAHUE, UTHHOBALIUU: 90 pyo. MK-1144
AKTYAJIBHBIE BOITPOCHI U COBPEMEHHBIE 3a 1 crp.
ACIHEKTBI
XVI MexnynapoaHas HaydHO-TIpakTH4eckas koHpepeHuus | 90 pyo.
S wiozs SKOHOMUKA, BU3HEC, THHOBAIIMU sa 1 erp, | MEL145
VI Beepoccuiickast Hay4HO-IIpakTH4ecKask KOH(epeHuus 90 py6
5 nrons OBPA30OBAHMUE, BOCIIUTAHUE U NEJATI'OI'KA: sa 1 ng MK-1146
TPAJULMH, ONBIT, HTHHOBALIUU !
IX MexayHaponHasi HayqYHO-TIpaKTHYeCcKasi KOH(epeHIus
5 vrons INPABOBAS CUCTEMA U COBPEMEHHOE 90 pyo. MK-1147
roCcyaAPCTBO: TIPOBJIEMBI, TEHJAEHIIUU U 3a 1 cTp.
HNEPCIIEKTUBBI PABBUTUSA
MexayHapoiHas HayqHO-TIPaKTUYECKast KOH(PEPEHIIHs 90 pyo.
S mios AKTYYEJ%)HBIE HyzqufI)IE I/ICC.JIE)I(()bBI?AHI/ISI 3a 1png. MK-1148
XII MesxayHaponnas HayqHO-TIPaKTHYECKast KOHPEPEHIIHs 90 py6
27 mona | AKTYAJIBHBIE BOITPOCbI COBPEMEHHOU HAYKHA sa 1 cyTp MK-1149
N OBPA30BAHUSA )
97 wions XIII MesxxyHapoanas HayqHO-TIPAKTHYECKast KOH(PEPEHIHs 90 py0. MK-1150
HAYYHBIE UCCJIEJOBAHUS MOJIOJAbIX YUEHBIX | 3a 1 cTp.
XLVII MexaynapoHast Hay9HO-TIpaKTHIecKast KOH(pepeHIus
30 sons OYHJAMEHTAJIBHBIE U TPUKJIATHBIE 90 pyo. MK-1151
HAYYHBIE UCCJIIEJOBAHUSA: AKTYAJIbHBIE 3a 1 cTp.
BOITPOCHI, JOCTU)KEHUSA U THHOBALIMU
Il MexxnyHaponHast HayqdHO-TIpaKTHIECKask KOH(PEPEHIIHS
30 wrosst HAYKA U COBPEMEHHOE OBPA30BAHHUE: 90 pyo®. MK-1152
AKTYAJIBHBIE BOITPOCHI, JOCTUXXEHUSA U 3a 1 cTp.
MHHOBAILIMU
VIl MexnyHaponHas HayqHO-TIpaKTHYeCKash KOH(PEPEHIUs 90 pyo.
30 mozs CTYIEHYECKHUE HAYYHBIE HCCAEIOBAHMS | 3a 1 crp. | MK1193
111 MexnyHapoaHasi Hay9HO-ITpaKTU4ecKast KOH(epeHuus 90 b6
30 mions 9KOHOMUYECKUE HAYKH: AKTYAJIbHBIE " lpéyTp' MK-1154
BOIIPOCHI TEOPUHU U ITPAKTUKH ]
Il MexnyHapoaHasi Hay9HO-ITpaKTU4ecKask KOH(pepeHuus 90 pv6
30 mios MNEJATOTMYECKHUE HAYKHU: AKTYAJIbHBIE - lpcyTp' MK-1155
BOIMIPOCHI TEOPUH U TIPAKTUKU )
Il MexnayHnaponHas HayqHO-TIpaKTUYEcKasi KOHPEPESHITUS 90 py6
30 uronst IOPUINYECKHUE HAYKU: AKTYAJIbHBIE sa 1 CTp. MK-1156
BOIIPOCHI TEOPUHU U TIPAKTUKH ]
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